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JUDGES 
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Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAPP. Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judgo, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wllson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. EDWIN Y. WEBB, District Judge, W. D. North Carolina Charlotte, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Charleston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Anderson, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hou. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. BENJAMIN F. KBLL.ER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McRBYNOLDS, Circuit Justice Washington, D. C. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsvlUe, Ala. 

Hon. NATHAN P, DRYAN, Circuit Judge Jaoksonville, Fia. 

Hon. ALEXANDBR C. KING, Circuit Judge Atlanta, Ga. 
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SMITH V. PAYNB, Director General ofRailroads. 

(Circuit Court of Appeals, Third Circuit. Novembet 24, 1920.) 

No. 2505. 

1. Commerce «=27(7) — Railroad employée emp'oyecl in Interstate commerce. 
A stipulation that a person wheii klUed hy a train was "assisting an- 
ollier man at worlc at or near a switch, which swltch was coiinected wlth 
tracks used for both Interstate and Intrastsite commerce" held to dcter- 
niine the character of the employment of both employé and carrier as 
Interstate for pnrposes of an action under Employers' Liability Act, $ 1 
(Comp. St. i 8657). 

t. Death ^»77 — Alien parents shown entitled to recover under fédéral Em- 
ployers' Liability Act. 

l'roof that the parents of plalntlfCs inte-state Ilved In Poland and thaK 
for scTcral years before and slnce his service in the army he liad piTlodi- 
cally sent them remittances, receipt for tbe Inst of wliich wns returnec) 
after his deatb, held sufficient to meet the requlrenient of Employers' 
Liability Act, f 1 (Comp. St. § SU.'iT). 

I, Master and servant €=»203(3>, 205(1) — lîisU of extra«rtllnary dangers not 
assumed. 

A traclc employé of a railroad company is not called ùpon io» seek ont 
and discover extraordlnary dangers -imposed on hlm by lus employer but 
may assume that the employer and Its agents hâve exerclsed for his 
saf ety sucb care as the circumstances reasonably admit. 

%. Master and serrant €=»288(3) — ^Trackworlier's assum()tion of risk from 
train without headlight question for jury. 

The opération of a train within yard limits on a dark and stormy night 
without a headlight on the engine held not an ordlnary danger of a 
trackworker's employment tbe risk of vrbich he assumed as- matter of 
law. . 

In Error to the District Court of the United States for the t)istrict 
of New Jersey; Lynch, Judge. 

At law. Action by Robert Smith, àdministrator of Peter Bogdan 
afainst John Barton Payne, Director General of Railroads. Judgment 
for défendant and plaintifï brings error. Reversed. 

'or other cases see same toplc & KBY-NUUBER In ail Key-Numbered DIgests à Indexes 
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Frank M. Hardenbrook »§ndr GJiaïles~vM. Egan, both of Jersey 
City, N. J., for plaintiff in (prêt-. C /\, J 

Coflins & Corbin, of Jersey City, N. J. (Edward A. Markley and 
George S. Hobart},b'<5thl0.f;Jer?çy;City,:N- Ji-«:of couijsel), for défend- 
ant in error. 

Before BUFFINGTON, WOOELEY, and DAVIS, Circuit Judges. 

J WÔOliM^j CïTcmi J-iid|îe'.i' BôgMà was'ruri dôw'n'aûd kîlléa>b^ 
a train çf |hç Erie Ra^^roa4 iQ ompany Qn its main line of, tracks in 
Jersey City, "within yard limi'ts.' în this action his àdTninis;trato>r charg- 
ed the defendarii witlj pjegUgencfe.; '^ operating the train by an engine 
without a headlight and jwjthout, giving "reasonable, and the usual 
and customary notice and %à*Ait'ngl"%y bel! '•«'r whistle. The trial court 
entered judgment of non-suit without giving its reasons. By this writ 
of error the plaintiff brings the judgment hère, presenting for review 
ail the grounds on whicli the défendant based his motions for non-suit, 
in order to cdver : with i^cërtaiBay-. the particularone wlirch moved_ the 
court. Among thesç were. i.ailure . of the plaintiff to.show that the 
décèdent was employed and the défendant ehgaged in l'nterstate com- 
merce at the time of the accident àrid his failure to prove pecuniary loss 
suffered by the decedent's pareats, f or. whose beneflt.as hisnext of kiri 
this ■ suit was :brought, thereby challenging the plaintiff's right tô 
recover undér the Fédéral Employérs' LÀabihty Act (Compv St. §§ 

8657-8665). ' '/' ".• . . / '■ . .. .' 

{1] On the fîrst of thèse questions the parties stipulated that the 

"Décèdent was assisting aiiother man at work at or: near. a switch, which 
swltcti was connecte^ witli tracl^ ; used f or bpth iutprstate and intrasftat» 

commerce." ,j . , • ., .. ' 

This stipulation, construedi most fayor«Lbly to thé plaintiff on the 
defendant's concession, placed the décèdent at the switch and made 
the switch a part of the tràcks; The switch thus becâme an instru- 
mentality as permanently devoted to commerce as the tracks themsélves 
(Minneapolis & St. Louis R. Co.' v. Winters; 242 Uv S. l53, ^37 Su{?. 
et 170, 61 L. Ed..'358,: Ann. Cas. 1918B, 54;,Pedersen ,y. D., L. & W. 
R. Co:; 229' U. S. 146,. 33 Sup; Ct 648, 57 L. Éd. ll2S, Ann. Cas. 
1914C, 153), and détertnjnéd the character of the employment of both 
employé apd carrier 'as interstâtè. . ; ; 

['2] We fhîiik "there' was évidente ^ï'i-tfiScient to' satisfy the require* 
ment of the lAct that the bepeficiaries qfjthe action had beeh'injured 
and had sustained pecun-ary loss by the death of their son. Michi- 
gan Cétitra R. Cd.' v. Vreelârid, 227 U-. S. 59, 33 Sup. Ct. 192, 57 
L. Ed. 417, Ann. Cas. 1914C, 176; American R. Co. v. Didricksen, 227 
U. S.-145^3^,gup. Ct.:2?4,J7„-E.-Ed. 456; St. Louis, etc., R. Co. v. 
Craft, 237 U. S. 648, 3S Sup. Ct. 704, 59 L. Ed. 116. True, thercw^as 
np direct. propf^^Çh^t the :dece4cn(;-s father and mother were living at 
the time, jie was j^jlled, a deficisncy of évidence which the défendant in- 
sista was' fatal. But therewa^,- évidence. that the decedent's pareïlts 
lived in Poland,-and that for several years before going ihto the arrày 
the décèdent had 'sent thétn ïhoney monthly and that after leaving the 
army he had sent them money at différent periods, the làst being on a 
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date so shortly before his.death that the retvirn card of thp r^iittance 
was not .receiyed until aftér.^his deafh. 'This! wè' think rrieets tfie 
requirement of -the Act. ' , ,' ' ;: 

■ We now corne- to the main question, whether thete M'as évidence that 
the decedent's death wàs dije to hegUgence of the défendant, atid to the 
related question, whether ttie décèdent assUmed the risk of sùch negUr 
gençe. The cSse permits the latter question to be, put in this way, for 
unless the défendant by liis" négligence sub'jected thë'decedent to dan- 
gers Qther -than- those normally incident to his etnployment' the plain- 
tiff cannqt prevail. ., - ' \ ■ ' . 

Bogdan was a helper to-Rosinsky, a steamfittér engagfed in work 
about .lie: yards of the Èrie , Railroad Company. Rosinsky w^s the 
çinly -witness to the accident, and his testinjony was -the ô'nly' évidence 
giv«n in proof of the defendant's négligence.' It was substahtially as 
follows: ; . - ■ . , !. , ' .' - - 

: The night being cpld,,; the défendant "had the steâm on the switchés." 
Under orders, Rosinsky with Bogdan, his helper, went upuii .the 'traicks 
to test the steam in the switoh pipes. As work of this charadter, like 
tha|; of trackwalkers in a yard, is highly dangerous, men, 'wheh called 
ÎJpon. to do such work, \yere formed into gangs of two, or three,' or 
four. At this time the gang consisted of oilly the two niên nanied. 
It was the duty of one to watch while the otter worked. Bogdan was 
not a new hand. On thé night in. question, pçrhaps becausè it wàs 
dark and snowing. hard, Rosinsky, the supèripr,' handed Bdgdan a lah- 
tern, and, giving him the task of watching,, told him expliçitly to look 
out for trains and cautione^ him tp avoid danger by staridirig at least 
4:^2 feet clea,r of the track,- Bogdan's'face was turned in the direction 
from which any train movipg on th-at track would corne. Rbsinsky, 
v(fith hjs back toward any on-coming t'ràin,, leançd down to gauge' thç 
steam. Suddenly Bogdan and his laritern disappeared, and Rosinsky 
reahzed that Bogdan had-been struck an^-. carried away by a train. 

At the trial, Rosinsky gave po testirnony as to a reasona,ble, "usual 
or customary notice" to track employés, in such situations', but testi- 
fied that there was no headlight on the engine at the timë Bogdan was 

hit. ,,:..-;■. -^ ,. ■ . ;■" ■ ." 

, From the lack of détails of the accident aiid thelimited descriptiori 
of the place of the accident, showing little more thiah thàt it occurred 
on the main right of way, yet within yard limits, we find nothing which 
imposed on the défendant a duty to warn the décèdent by sound of 
îHe apprôaching train. Bogdan \vas a trackworkèr . within the class gf 
trackwalkers, who, because of the very nature of their work and the 
impraCtîcability of giving them warriing, are held toassume the risk of 
the great dangers normally incident to their employment. Aerkfetz v. 
Humphreys, j.45 U. S. 418, 12 ^up. Ct. 835, 36 L. Ed. 758; Connelley 
V. Pennsylvania R. Co., 228 Fed. 322, 142 C. C. A. 614;'HineS, Director 
General, v. Jasko, 266 Fed. 336; Brie R. Co. v. Healy (C, C. A.) 266 
Fed. 342. ■ ■ 

[3] But in order to safeguafd him self from the ordinary daiigers 
of his employment, as the law requires him to dq, a track einplpyé i^ not 
called upon to seek ont and discover extraordinary dangers imposed 
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on hîm fey his, employer, but may assume that his' employer and his 
agents hâve exërcised for his safèty such câre as the circumstances 
reasonably admit Q. & O. Ry. Co, v. De Atley, 241 tJ. S. 310, 315, 
36 Sup. Ct. 564, 60 L. Ed. 1016; C, R. I. & P. Ry. Co. v. Ward, 252 
U. S. 18, 40 Sup. Ct. 275, 64 L. Ed. 430. Did the défendant sub- 
ject Bogdan tp such extraordinary dangers; and, if so, were they so 
obvious that he must be hèld, in law, to hâve assumed the risks aris- 
ing from them? 

[4] There was testimony that the engine of the train which struck 
the décèdent was operated by the défendant without a headiight, 
under conditions of darkness and storm. wHich made it difficult or im- 
possible for the décèdent, though on watch for a train, to see it, and for 
his companion to know of its approach untii it had corne abreast of himt 
and had struck the décèdent. If làck of évidence of négligence on the 
part of défendant was the ground on which the learned trial judg« 
entered judgment of non-suit, we think he fell into error, for he could 
not hâve held, as a matter of law, that the opération of a train in a 
forward movement, at night, without a hèadlight on the engine, was 
an ordinary danger of the trackworker's employment, the risk of whi'^h 
he had assumed, Hines, Director General, v. Knehr (C. C. A.) 266 
Fed. 340; or, if it was an extraordinary danger involving négligence 
of the défendant, he could not hâve defcided, as a matter of law, that 
the engine, in the darkness which enveloped it because of the absence of 
a light, was so obvious that an ordinarily careful person, under the 
circumstances, could, and therefore should, hâve seen it and appreciat- 
ed the danger, Boldt v. Pennsylvania R. Co., 245 U. S. 441, 445, 38 
Sup. Ct.l39, 62 L. Ed. 385; Gila Valley Ry. Co. v. Hall, 232 U. S. 
loi, 34 Sup. Ct. 229, 58 L. Ed. 521 ; Seabbafd Air Line v. Horton, 233 
U. S. 492, 504, 34 Sup. Ct. 63'5, 58 L. Ed. 1062, I.. R. A. 1915G, 1, 
Ann. Cas. 1915B, 475. 

As thèse were issues of fàct which bore directly on the question of 
assumption of risk, we think they, together with the question itself, 
should hâve bieen submitted to thé jury. McGovern v. P. & R. R. 
Co., 235 U. s: 389, 401, 35 Sup. Ct. 127, 59 L,. Ed. 283; Director Gen- 
eral v. Templin (C. C, A.) 268 Eed. 483. 

The judgment belôw therefore is réversèd and a new trial aw'arded. 



AAIERICAN BANli & TRUST CO. et al. v. FEDERAL RESERVE BANS OF 

ATLANTA, GA., et al. 

(Circuit Court oJ Appeals, Fiith Circuit November 19, 1920.) 

No. ssr>2. 

t. Removal of eaiKsçs <S=»27 — Suit against fédéral réserve bank removable; 
"national bàiiùiiig association." . 

FedeVal' réserve buiiks, 'which' do not serve the public generally and 
locally are not "national banking associations," wlthln Judiclal Code, | 
24(10), brfng Comp. gt. § aoiXlO), \yblch makes such associationa cltl- 
zens pf the state wliere loeated for gênerai purposcs of Jurlsdictlon of 
the fedetal courts, and a fédéral resetve bank may remove a suit on the 

^ssFor otber cases e«e àam« toplc & KEY-NUMBEJR In ail Key-Numbered Clgests & liidezM 
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groimd that It Is a national corporation and that tlie suit is one arising 
under tlie laws of tlie United States. 

2. Renioval of causes «S^'IQ (1) — Suit based on alleged ultra vires acts of féd- 

éral reserve uaiik removable. 

A suit against a fédéral réserve bank to rostrain it from pursuing a 
metliod of doing business as beyond tlie powers conferred by its cbartep 
and Involving a construction of the aet creating such banks, held remov- 
able as one arising under the laws of the United States. 

3. Banks and banking <S='288îé, New, vol. IIA Key-No. Séries — ^Method of eol- 

lecting ehecks by fédéral reserve bank. 

The provision of Fédéral Réserve Act Dec. 23, 1913, § 13(1), being 
Comp. St. § 9796(1), that no charge for rémission of proceeds of ehecks 
shall be niade against fédéral reserve banks, does net prohibit such banks 
from receivlng from member and depositing banks ehecks drawn on nun- 
meniber banks, nor limit them to the eustomary method of coUecting such 
ehecks by transmitting them to the drawee bank for remission of the 
amount, vi'here by custom tho drawee bank charges exehange on the 
remittanee, and to avoid such charge and to aid in the purpose of the 
act to establislî a par clearance system, a reserve bank may lawfully 
cause such ehecks to be presented for payment over the eounter of the 
drawee bank. 

4. Banks and banking <S=>288^, New, vol. IIA Key-No. Séries— Bill diarging 

conspiracy by fédéral reserve bank and (rfficers insufflcient, 

A bill by state banks, not members of the fédéral reserve System, against 
the fédéral reserve bank of the district and its officers, complaining of 
the method of such bank in coUecting ehecks drawn on complainant banUs, 
held not to state a cause of action for équitable relief on the ground of 
«onspiracy to oppress and coerce complainants. 

Appeal from, the District Court of the United States for the North- 
ern District of Georgia; Beverly D. Evans, Judge. 

Suit in equity,by the American Bank & Trust Company and others 
against the Fédéral Reserve Bank of Atlanta, Ga., and others. De- 
cree for défendants, and, cpmplainants appeal. Affirmed. 

Alex W. Smith, of Atlanta, Ga., William H. Watkins, of Jackson, 
Miss., OrvilleA. Park, of Maçon, Ga., T. M. Stevens, of Mobile, 
Ala.i M. M. BsAdmn, oi Birmingham, Ala., Smith, Hammond & 
Smith, of Atlanta, Ga., Stevens, McCorvey & McLeod, of Mobile, 
Ala., Tillman, Bradley & Morrow, of Birmingham, Ala., and Watkins 
& Watkins, of Jackson, Miss., for appellants. > . 

Hollins N. Randolph and Robert S. Parker, both of Atlanta, Ga., for 
appiéllees. 

Before WALKER and BRYAN, Circuit Judges, and GRUBB, 
District Judge. ■ 

GRUBB, District judge. This is an appeal from a decree in equity 
of the District Court of the United States for the Northern District 
of Georgia, dismissing the bill or pétition for want of equity. The suit 
was originally brought in the superior court of Fulton county, Ga., 
and was removed to the District Court of the United States for the 
Northern District of Georgia by the appellee, the Fédéral Reserve 
Bank of Atlanta. The appellants were state banks of Georgia, not 
members of the fédéral reserve system. The relief prayed for in 

^s»For other cases see eame tople &KKY-NtJMBBR in ail Key-Numbered Dlgesta & Jnde^es 
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the pétition filed in the state court was an injunctiôri agaipst the ap- 
pel|ees, restraining them from collecting checks drâwh on appellants, 
"except in tlié usual and ordinary chainnel of collecting checks through 
correspon.dent banks or clearing houses"; the purpose being to pre- 
vent collection through agents presenting the checks over the banks' 
counter. The appellants moyed.to rem^nd the cause ta the state court, 
which was deniéd, and the biîl was dismissçd on the appellees' motion 
to dismiss for w'ant of equity. The appeal présents the questions of 
the correctness.of the rulings of the District Court (1) in refusing to 
remand the case' and (2) in dîsmissing the bill on the-merits. 

V: The jurisdictional amount is conceded to be présent. There was 
no.diversity of citizenship claimed. Removal was granted because the 
cause was considered to be one arising under the Constitution and laws 
of the United States — this because (1) the défendant, the Fédéral 
Reserve Bank, was incorporated under an act of Corigress, and was 
neither a railrpad incorporation, noi a natip^ial bariking association; 
and (2) because the appellants' pétition or bill, as amended, introduced 
a fédéral question into the record, in that it charged the acts of the 
défendants, sought to be enjoined, to be ultra vires of the powers of 
the.appellee, the' Réserve Bank, gfanted by the Fédéral Reserve Act 
(38 Stat. 251) and its amendmenfs. If the, District Court had original 
jurisdiction of the cause of action for either or both of the reasons 
mentioned, the cause was properly removed: The appellants contend 
that the Fédéral Reserve Bank is a national banking association, the 
présence of which as a party défendant would not introduce a ques- 
tion arising under the laws of the United Statés,'and that there is 
no other such question presented by the appellants' pétition or bill: 

[1] We think the United States District Court had' original juris- 
diction of the cause of action for both of'the reasiôns assigned. The 
case of Osborn v. Bânk of the Unjted States^ 9 Whéat, 738, 6 L. Ed. 
,204, supported by many subséquent décisions, of the Supretue Court, 
•settles the question of, the jurisdiction of the fédéral' court, ift cases 
in which one of the parties is a corporation which owe? its ■ criCc^tion 
to an act of Congress, unless anotheract of Congress has;,withdrawn 
such jurisdiction. Nor is it : important whéther the fédéral incorpora- 
tion occupies thé position of plaintifif or of défendant in the action. 
This is true, unless a long line of Suprême Court décisions, in ;w^hich 
jurisdiction was sustained upon this ground, without référence to the 
position of the corporation in thé lineup of the parties, be disrega.rded. 
From this f ollows the right of a fédéral incorporation, made a de- 
fendant, in a cause in a state court, to remove. the cause to the fédéral 
court, unless prohibifed by an act of Congress. Teias & Pacific Rail- 
way Cp. V. Cody, 166 U. S. 606^609, If Sup. Ct. 703,4l t. Ed. 1132; 
Washington & Idaho R. R. Co. v. Coeur d'Alenè Ry. Co., 160 U. 
S. 77-93, 16 Sup. Ct;' 231, 40 L: Ëd;. 355.' Congresé has withdrâwn 
jurisdictidh only ir^ cases of ràilroad.co'rrtpanies, and nàïiônarhanking 
associations,. ' ' , ' ' '. " i 'r.'-' 

The Contention, of appellants is that the Fédéral Réserve Bank df 
Atlanta is 'a national banking association, vvithin the riieaning of the 
Aet^fjuly 12, 1882, c. 290 (22 Stat I62),..the Judiciary Act of Marçh 



AMERICAN BANK fe'TBX^ST CG. V: FKDKRÀl. RESERVE BANK =7 

(269 p.) 

3, 1887 (24'St;at,;552),-a«;Corrécted.:by the'Act oi Augùst ;1,.3,,1888, 
<:. S66,,,§ 4 (35 ,Stat. 436)., ând by ./section 24 oiithe Judicial-Cadeiof 
1911 (Comp. St. |99)t)i.:'. The proMbiting clause of the latter ,is r. : -. ■; 

"And au national l/anMlig associations ètitablished uiidér Jthe laws of the 
United State^ sljaU for tlwj puifpose, qf ail otlieç .actions against tliem, real, 
Personal,; or niixed, and ail suits in equity, be deenied citi^eiis of the states in 
which tliey are réspectively located." , . ' 

' If this language appHë? tol!hê! 'Fédéral Reserve "Banks, it Mfitlidra)vs 
jurisdiction from the fédéral courte ifl cases in which they are parties, 
and in. which no other ground of jurisdiction appears îft ^he ^-fecord. 
We do net think it can bé held to apply. At the time of the'origiiial 
limitation of jurisdiction in the Act'b'fjuly 12, 1882,"ànd at'the time 
of its rénovais in the Judiciâry Act of 1887, and in the'Judlcial Code 
of 1911, fédéral reserve b'ânks were tiJiknown.. Thé' only' national 
banking associations, thon existent, were' the national banks organized 
linder the national. bànking laws. The questiôh is whethér Congress 
intended to inçlude 'within this désignation ' banks to be subsequeiitly 
createà of the, nature of the fédéral réserve banks. The, ajiswer will 
dépend ii'pon the résùlt of a comparison instifutèd betweén the rtational 
banks and^the reserve banlcs, and is to be detérrhined, riot so much'by 
points of identity (for ail banks hâve many such), but by points of 
différence,,, ,. ','''■ .■,'^., 

The important, différences between national banks and rése.içYe ;banks, 
so far as the- solution of this question is concerned, are (1) the dis- 
parity in thé'nùïriber of each clasSj and (2) that the réserve 'banks are 
bank.^ of de'posit and discount for bther banks orily, and not for the 
gênerai public. There are many other important différences,,, ;but we 
think the two mentioned are determinative. The one class, small in 
number, acts as governmental fiscal agenci^s.iwith nd, gênerai clientèle; 
the other class serves the public generally , and loçally, and they, are 
necessarily, riunaei^ous. .> That, ail the provisions of the National Bank- 
ing Act could'be made ■ applicable appropriately . or safçly .toithe class 
of réserve banks is clearly irtipossible. Yet;the sanle reasoning. that 
would apply the limitation of; jurisdiction imposed upon national 
bànks to réserve banks would make it necessary to apply âll other limi- 
tations against ând grants in faVor of national banks to réserve banks. 
If; the; reserve banks are national banking associations, within, the 
meaning of the Act bf July 12, 1S82, and,its successprs, for one pur- 
pose,' Iheyare 'SO for ail purposes, bf the national banking lawS.j Such 
a conclusion would be a dangerous one,; and lead ta unforeseeable 
conséquences. • ■ , . : i h i . : .:,.': , ' ; 

We think it saf er^ to iconclude that.lSongress intended national bank- 
ing laSsociations.to include tho.se only that were. then being created, or 
thdse 'of a kindrêd nature that might thereaf ter be created, and that 
the différences between ordinary.bànks of deposît and discount, with the 
public as customerdj, and bànks whose orily permissible stockholders 
.and customers are ;the government and other banks, and which: are 
mot^ governmental agencies ;than private institutions, iare i not with- 
in the; purview of national banking , associations, as contemplated by 
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Congress when ît enacted the limitation upon the Jurisdiction of na- 
tional banking associations. In view of the paucity in number of 
the reserve banks, and their more intimate relation to the government, 
and: their more remotexontact with the gênerai. public, Congress may 
■well hâve: found reason not to withdraw the jurisdiction of the fédéral 
courts fromthem'by reason of their! fédéral incorporation, though it 
had done so in the case of national banks. There is no express with- 
holding, of such juriçdiction. To imply it would necessarily lead to 
other implications so far-reachii]g and difficult to anticipate that we do 
not think it gho.uld be irapHed. 

. If the fâct of fédéral incorporation of the reserve banks confers ju- 
risdiction on the fédéral court, tlie fâct that the officers of the appel- 
lee bank are made individual codefendants with it, and that they are 
citizens of Georgia, does not prevent removal. Matter of Dunn, 212 
Ù. S. 374, 29 Sup. Ct. 299, 53 L. Ed. 558. 

[2] 2. The amendment to the bill or pétition of appellants çharged 
that the acts of the appellees sought to be enjoined, if committed, 
would be committed in excess of the powers of the Fédéral Reserve 
Bank of Atlanta, and in violation qf the provision of the Fédéral Re- 
serve Act. Paragraph 9 of the amendment charges that — ■ 

"Tl)e cperclve measures, now threatened, are not, only not authorized or 
required by the terms of the Fédéral Reserve Act, which includes the charter 
of défendant reserve bank, but express provision is found therein for the per- 
formance Of ail clearing hoUse functions, therein Imposed in the regular way 
and through orderly banking ehannels, applicable to nonmember banks, as 
well as member banks. . Wherefore plaintiffs charge that the threatened 
coereive measures are ultra vires the charter of défendant Réserve Bank, and 
the exécution theteof by the individual défendants would be illégal and 
sbould be enjoined." 

The purpose of the pétition or bill was not to enforce the collection 
of compensation for services availed of by the défendant Reserve 
Bank, at their reasonable value under the commonrlaw right. It was 
to compel the défendant bank to:avail itself of such services, or, as an 
alternative, to abstain from handling the plaintiffs' check for collec- 
tion. The bill prayed that the défendant bank be enjoined frorh pre- 
sènting petitioners' or plaintiffs' checks for collection in any but the 
usualway through correspondence and remittance. Section 13 of the 
Fédéral Reserve Act provided that "no such charges [for remission] 
shallbe'made against the fédéral reserve banks." 

Appellants' contention is that this prohibition preventa the fédéral 
reserve banks from expending money in any way for the collection and 
remission of the proceeds of checks and drafts, drawn on nonmember 
and nondepositing banks, and that. dhyattempt to coUect such checks 
and drafts, by presenting them over the counter to drawee banks, 
which would not remit for them at: par, vvas unauthorized and ultra 
vires of the powers of the reserve banks, under the Fédéral Reserve 
Act; and appellants ask that the défendant bank be enjoined from 
handHng such checks and drafts in the manner stated for that reason. 
Appellee the Reserve Bank asserts its right under the same provision 
of thç Fédéral Reserve Act to collect such checks and drafts by any 
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metliod, provided it makes no payments to remitting banks for serv- 
ices in remitting. Plaintiffs' cause of action was the alleged wrong as- 
serted by them to be caused by such collections. One ground upon 
vvhich the wrong was urged is that the Reserve Bank is forbidden by 
the Reserve Act to make collection of checks and drafts in this man- 
ner. This présents for décision the proper construction of the quoted 
provisions of the Fédéral Reserve Act, and it was presented in the 
plaintiffs' own statement of their cause of action in the amendment to 
the bill, and not as a suggested or anticipated défense which the défend- 
ants might be expected to set up as an answer to the plaintiffs' cause 
of action. The solution of this question dépends upon the construction 
to be given sections 13 and 16 ofthe Fédéral Reserve Act (Comp. St. 
§§ 9796, 9799), and not merely to a chartered power of the défendant 
bank. The plaintjffs having injected this fédéral question into their 
statement of their cause of action, the case was thereby made remov- 
able, as one arising undçr the laws of the United States. 

We think the District Court of the United States properly enter- 
tained jurisdiction for both reasons. 

[3] Corning to the merits, the appellants' cause of action is the pré- 
vention by injunction of the Fédéral Reserve Bank of Atlanta from 
collecting checks drawn on appellants' banks, in any other way than 
by correspondence and the remitting of the proceeds of the check by 
the bank on which it was drawn. The usage of the complaining banks 
had been to make a déduction from the amount of the check iri re- 
mitting the proceeds to cover the so-called "exchange" or cost of, re- 
mitting. This charge could only be appliedin cases in which the 
check was forwarded through the mails to the drawee bank. If the 
check was presented over the counter of the drawee bank, either by 
the payée or his agent, the full amount of the check was required.to 
be paid, and the 'drawee bank was defeated in its endeavor t(? collect 
exchange on it. The purpose of the bill was to prevent the Fédéral Re- 
serve Bank from handling checks on appellants and on other nonmem- 
ber State banks, except through the regular channel of correspondence 
or clearing. Section 13 of the Fédéral Reserve Act, as amended, pro- 
hibited the Fédéral Reserve Bank from paying for the cost of remis- 
sion. Consequently it was disabléd from collecting through the reg- 
ular channel from ail banks which insisted on deducting for the cost 
of remission. In the case of ail such banks it had the alternatives 
of not handling their checks at ail, or of presenting them for collec- 
tion over the counters of the drawee banks by agents, express com- 
panies, or the postal authorities. 

One contention of the appellants is that the Fédéral Reserve Act 
prohibited the reserve banks from handling any checks, the collection 
of which entailed any expense, to whomsoever payable, and that 
their endeavor to collect checks by presenting them at the counter of 
the drawee was ultra vires, because expense was necessarily incident 
to that method. Another contention of appellants is that, though the 
Fédéral Reserve Bank had the lawful right to handle such checks, it 
was making or intending to make an oppressive use of its right, by so 



eJîe?cisiiig it aë^to'àmb'iint to coerciori or dufess ànii '^ith" a wrongful 
and riialiCicitis- rtbtive. If the'Fedfefal Réserve' Bank hâd availed^itseif 
ofthe services o'f the complaining banks in the reiiTissiéW' of the pro- 
ceeds ôf checks sent them for collection thrôugh the ilîâiîè, iflfview of 
theif known usage' tci"deduct for exchangéjit wbtiM have''béen liable 
for'the reasonable value of such services, exeept for thé' statutory-in- 
■ hibition againsfit. Thé purposc of tlie bifl, 'ho'wéver, is not tô collect 
compensation for services rendered âhd tb'whichthe bainks hâd a 
pi'dperty righ't, but to compel the Fédéral Reserve Batik to avaifitself 
of services -which' it was unwilling to and disabled from accepting, by 
restraining it fronl using ariy method which did not reqùirë the use of 
siich ; services. Complaining banks ■ hâd- no propei^ty right that was 
infringed by the' refusai ôî the 'Fédéral Réserve Bank to avail itself 
of their services in remittitig, or that a court of equity could be called 
upon to ptotect. It was under no légal dùty toâdCept the services of 
the complaining banks, eveh had there beeh'no stâtutbry obstacle toits 
doing SQ; It a:lso had the légal right to'pfesent the checks of 'the com- 
plaining banks to them for paynrent singl'y or in'numbers ôVèr their 
coufiters, and it was thé absollite duty of thé complaining banks to 
pay the fuU amount of such checks without déduction, when so 
pfesented. ■ . . > . . ; 

■Thîs is disputed by appellants only becausè of the statutory prohibi- 
tion against the fédéral reserve banks paying the cost of remission of 
thé proceeds of checks collected by it. It isfeonteiîded that this provi- 
sion ' not ô'hly prohibited the reserve banks f rorti paying exchange '• to 
fértiittirig" banks- on 'which the checks'.'werè drawn,, but also from pay- 
ing expense of àny kind'or to' any péfson for' collecting Checks, ■ and 
thàt^as a-consequencê the fédéral reséfve banks- wëre without- power to 
hàndle^'amy checks for collection, wheré such' cô'llectioni'wa's attended 
w'itli"ëx5ïense of any^kind. If sd, it woùld'foHow that the erideavor 
to^'cdlleet checks ovér the counter thrôugh paid ageits was within the 
prohibition 'ôf' the Fédéral Reserve -Act as aniénéed 'and. ultra vires. 
WhethéTapfpellants* construction' 'of thé. prohibiting clause is correct 
déf>énds' -apon. thé purposé it ' was inténded to ^ubserve.'- Appellants'- 
contention as- that its-purpose Was to''cônserve':t?he âssets; of'thé- Res- 
serve 'Bank; lAppeHees"' contention is that itwasJtoaid in accôfnplish- 
ingJa.'Uhifofm-'par Ctearancë System: • Ib-'view of the purposé off Con- 
gPéSÈ- fOî£ëffectiithe'latter object, wétHink the: appelées' construction is 
the^korrect onej and that the prohibition: is-limited to à: chargé Ugaînst 
and' 'pâ-yjïient? of:tbe charge to à-' reiifittirig bank, arid doèfe not: pré- 
vent the fédéral reserve banks from éxpênding-money for collection 
èf'thecks^in any otHer way 'in ati endéaiyor to' accomplishiîa'uniform 
System of parclea-rànce. It follows':that thea'cts-of the Fedetal Ré- 
serve Bank domplained of are withih its'legabpowers.- ' !: .■ ; •l',-,' '? 
• 'Odiâee-ding that they jAfere ultra vires solely becausc entailing aii 
ûïiâuithorized disposition of'th-e banks' assets; thefapîpellants-an'd ïnter^ 
venefs,: who wére neither .:stockhoIders nor creditors 6i the Réserve 
Bank,. woulti:havë no standing to complàin of such a. disposition, be- 
causè of ,a collatéral :injury to: them. /i;he right ta make complaint on 
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thaf groimd wouW'be corifined to the United States or ta indiyjid^als 
who were injured by the depletion of the banks' asset.s, If the p^rr 
pose of the prohibition was aUogether to save expense to the fédéral 
reserve banks, and ;if the statute evipeed no poUcy- to preventthe re- 
serve banks from handling checks df nonmembers ajid nondepositing 
banks, if it incurred no expense, the mère incidental injury that appel- 
ants sufïered from the handling of such checks would give it no pght 
to complain of an expenditufe frpm vvhich it could sufïer no injiiry. 
The Fédéral Reserve Act ddes not only not évince a purpose to deny 
to the Reserve Bank the pOwer to collect checks, of nonmember and 
nondepositing bànks, but ex;hibits a gênerai policy to eiicourage a uni- 
form and irniversal System of par clearance, which would o^ly be ac- 
complished by çonferring power upon the Reserve Bank to handle 
checks -drawn on ail banks upon any terms that might be essential, ex- 
cept the^payment to the )*emitting bank of compensation for remitting. 
[4J The appeilants contend. further that, even if thé Fédéral Reserve 
Bank had the right to handle checksof nomnember banks by present- 
ing over the;counter, it could notejferçise that right oppressively ; that 
it was; threatening to do. so, and sho^ld .therefqre hâve been enjoined. 
.The prayer.of the-bill is not limited.to an oppressive u?e of the method 
complainedr of, but extends :tp any use of it vyhatsoeveç. The bill 
seeks to'^njoin the appellee bank— • ' 

"fiom eoUecting or attompting to coUoct any clieck agalnst petitloners, or 
iigalnst any othçr bauk in .Jikp condition, who may become a pai'ty.-hereto, ex- 
copt in tlu' usnal .aud ordinary cliannel of collecting checks thi'ough corre- 
spondent baïiki^ or Clearing houses; said channCls being well establlshcd and 
well understood by défendants and' ail others famillar with the banfcing 
business." i ; . i \ , 

Appeilants'' complaint is çî the metho.d, and not of an abuse of it. 
The effect of .the writ prayed for would be to eritirely prevent the 
appellee bank from collecting checks in any other way than by trans- 
mission to the drawee bank, and, the remission of the proceeds by the 
drawee b^nk through the mails, and so to prevent their collection by 
présentation over the covinter, even though presented regularly and 
without açc^piulatîpn. 

The right to the relief sought is also based upon the . doctrine of 
conspiracy. ^n,,illegal conspiracy is not predicable upon the doing 
of a lawful thlng by lawful means, even when donc in concert or com- 
bination. The bill fails to show a concert or combination that would 
amount to a conspirkcy in law, though its object or the means by which 
it was to be aqcomplished were unlawful. The acts complained of 
were those of the défendant the Fédéral Reserve Bank. No légal con- 
spiracy could exist bçtween it and, its ofïicers, the other défendants. 
The amended bill charges a conspiracy between the Fédéral Reserve 
Bank of Atlant^ and the fédéral banks of other districts, upon the 
theory that ail the fédéral réserve banks are under contrôl of the 
Fédéral Reserve Board, The fédéral reserve banks of other districts 
bave no pbwer tô açt Upon the petitioners or the interveners. Their 
jurisdictibri in that respect is corifined to their ovvn districts. Beihg 
without power to injure the complaining banks, they coùld riot bé 
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mémÇers of a conspiracy against such banks. The members of tlie 
Fédéral Réserve Board are not charged as conspirators. That other 
fédéral reserve banks had takeh coercive steps against state banks in 
their districts to enforce the par clearance policy, as charged on hear- 
say information in the amended bill, has no bearing on the cause of ac- 
tion relied upon by appellants in this case. Appellants can take noth- 
ing from the doctrine of conspiracy. 

The principle that one must so use his property as not to unneces- 
sarily and maliciously injure his neighbor, even though his act is 
otherwise lawful, is also invoked. Conceding that the accumulating of 
checks, and their présentation, when accumulated, with the intent to 
embarrass and injure the drawee bank, might constitute an actionable 
wrong and one that might be prevented by injunction ; we do not think 
the amended bill présents any such case. There is no spécifie charge 
in the bill of any threat to présent the checks in any accumulated or 
oppressive manner, on which a court of equity would be justified in 
acting. Nor does the bill charge the appellee bank with acting from 
a merely malicious motive, if that is material. It does aver that the 
purpose of the appellee was to cortipel the appellants to accept the les- 
ser of two evils and to remit àt par for checks drawn upon it. 
If this charge was borne out by the exhibits, which it is not, it would 
not constitute légal duress, on which a légal complaint could be predi- 
cated. The exhibits show that the adoption of a System of universal 
par clearance was advocated in good faith by the appellee bank as a 
proper banking policy, and as well by Congress and the Fédéral Re- 
serve Board. The adoption of appropriate means by the appellee bank 
to accomplish this end cannot with any propriety be attributed to 
malice on its part against appellants and other banks in like condition. 

Nor does the adoption of the method of presenting checks over the 
counters of the drawee bank imply an attempt to coerce them into be- 
coming member or depositing banks. The Fédéral Reserve Bank was 
interested to supply a universal clearance at par for its member and 
depositing banks. It could accomplish this only by accepting from its 
member and depositing banks ail checks tendered it by them upon 
whatever banks drawn. If drawn upon a nonmember and nondeposit- 
ing bank, which refused to remit at par, it' was disabled under the 
statute from handling such checks through the method of transmission 
of the checks and remittance of the proceeds through the mails. It 
could only Collect such checks by présentation in person to the drawee 
bank. It is therefore reasonable to suppose that its declared purpose 
of making such présentations was in f Urtherance of its policy of fur- 
nishing complète clearing facilîties tb its member banks, and was not 
for the purpose of injuring or destroying the drawee banks, or of 
coercing them into becoming triember or depositing banks with it. 
It coiistituted an essential step, without which universal par clearance 
was not possible of accomplishment. ' ' 

We conclude that the District Court had jurisdiction, and that its 
décrie dismissing the bill for want pf equity was. without error, and it 
is thçrefore affirmed. 
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DENDY et al. v. SOUTHERN FINE LUMBER CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. December 7, 1920.) 
No. 3481. 

1. Appeal and error €=>849(3)— -Reviéw în cases tried without jury. 

Where an action at law is trled by the- court by stipulation, and a, gên- 
erai findlng only is made, only rullngs made during the trial and ex- 
cepted to at the tlme are reviewable. 

2. Judgment <&=>517 — Not subject to collatéral attack for matter of défense in 

original suit. 

A judgment for taxes in favor of the state agalnst the unknown owners 
of , a tract of land, under whlch the land was sold as a single tract, can- 
not be collaterally attacked by the ownors of a part of the tract on the 
ground that a part of the taxes for whlch their land was sold was against 
other land, whlch was a matter of défense in the original suit. 

In Error to the 'District Court of the United States for the Eastern 
District of Texas ; WiUiam R. Smith, Jadge. 

Action at law by Alfred Dendy and otbers against the Southern Pine 
Lumber Company and others. Judgment for défendants, and plain- 
tifïs bring error. Affirmed. 

B. B. Perkins, of Rusk, Tex., for plaintififs îh error. 

R. E. Minton, of Groveton, Tex., for défendants in error, 

Before WALKER, ERYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The plaintiflfs in error, who were ail of the 
heirs at law of James M. Dendy, except Jesse Dendy, filed a st^tutory 
action of trespass to try title against the Southern Pine Lumber Com- 
pany in the United States District Court for the Eastern District, of 
Texas. They claimed title to 200 acres of land out of a tract of 320 
acres, known as the Harmon Ellis survey. They alleged that this 
survey was patented to J. H. Dendy, who died leaving two heirs, J. 
M. Dendy and Larkin Dendy. Larkin died, leaving J. M. Dendy as 
his sole heir. 

Administration of the estate of J. M. Dendy was had in the probate 
court of Cherokee county, Tex. Two hundred acres of said land 
were by order set apart as the homestead of the children of the de- 
ceased, and 120 acres were by order of court sold to L. M. Allen, to 
whom the administrator of Dendy made a deed. 

On May 14, 1898, pursuant to proceedings had in the district court 
of Cherokee county, a judgment was rendered in favor of the state of 
Texas for the taxes due it for the years 1884 to 1896, inclusive, on the 
tract of land described by the courses and distances contained in the 
patent to J. H. Dendy, and it was ordered sold to pay said taxes. A 
sale was had pursuant to said judgment. The land was purchased by 
Laura A. Sloan. The deed described the land by courses and distances 
identically as described in said judgment. By mesne conveyances the 
land has heen conveyed from Mrs. Sloan to the défendant. 

It was stipulated that each purchaser since Mrs. Sloan has paid an 

Ê=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered DlgestsA Indexes 



adéquate, apd yaluablç considération for the lands purchaçed. The 
Southern Pine Lumbef Company mtroduced a chain of title from Jesse 
Dendyi:(;om;e of the heitî at lawofi.J. M. EJendy) to itself. Thcicase by 
agreement was tried by the court withouï a jury. 

The plaintiffs introduced the patent from the state of Texas to 
J. H. Dandy; ; It; was stipulateâthathedied intestate, leaving onJy 
twQ childreh'. Jattes' M. ^hd tiatkih Dendy ; that Làrkin 'Dend'y died, 
leaving 'j. M. Defidy his sole beir ;, and that plaintififs and Jesse.Dendy 
are the heirs at law ofj. M. Deiady, deçeased. ■ : 

The plaintiffs also introduced in évidence the record of administra- 
tion on the ëstate of James H. Dendy, showing the appointment of an 
adniinistràtor- theref ôr, the setting apârtin ;1859 of 200' acres of land 
as a'/hbftipstç'ad forthèchildren of the deceased,, and the sale of 120 
acres of said land in. July, I8ei0,,to, LyM- Allen, .with the i depd i exe- 
cutedby said administratqr on Nqvember 19, 1860, to said Allen, and 
its récordr tfe index stating the gi'anteè'as S: M. Allen.' 

The défendant introduced iii évidence the judgment in thé proceed- 
ings in tlîe district court of Cherbkee coUnty, Tex., eiïtitled "The State 
of Texas V.' Unkhown Parties," which adjudged that thé state'dore- 
cover from said unknown parties the taxes due "on each of thefollow- 
ing described tractS; ot parcels of land,. to wit: Seventy-six • daHarsr 
and forty; cents,- due on the f^llowing described land, being a part of 
the H. Ellis suryeyj about l^miles S. W. frorr) Rusk surv.ey Nq. 820" 
(hère follôwed the courses and' distances cov'eririg the eritire survey 
as described in the patent to Jas. H. Dendy), and ordering a sale qf the 
land td pay said taxes. " - • ■ ■ ' 

Défendant pToved that an order of salé correctly describing the land 
was is'stied, and introduced a retùrn qf the sale, refferrihg to an attached 
order of sale for a more complète description; also a deed from the 
sheriff of Cherokeé county, reciting said' order of sale, and said judg- 
nieni'a:,rtd decree of sale.and conveying the land" by the same courses 
and, 'distances as were givén in said judgment' and decree qf sale to 
Laiira H. Sloan, wife of John A. 'Sloan.' 

The plaintiffs qbjected to the. introduction of said deed on the ground 
that neither the judgment fior the return on order bf sale contained the 
same description' as in the, deed, or/any description whatever, whi'ch 
being overruled, plaintiffs excepted: The défendant then proved title 
in itsèlf, derived'from. Laurâ H. Sloan and John A. Sloan. 

It was agreed that the lands hàd'hot been returned by any one for 
tâkes since 1882 to 1897, 'that no taxes had bëén paid on them for Said 
yéars by' plaintiffs, or aiiy one, and that they had been assessed by the 
.issessing ofiicers for taxes agàihst "iknknown 'o\vners" for said inter- 
veriing yéars. 'Thélànd was vaèarit. ' 

The desttiptioh of the land' by courses and distancés in thé judg- 
ment, in thé order of sale, and'rft the' deed is the samé. The oniy dif- 
férence is'that in the judgfnent it is stated to be for the taxes due "on 
each of thé foll'èwing descfibed lots or parcels of land as follows: 
Seventy-six dbllars art'd forty cents, On thé foUowing described la;nd, 
being a part of the H. Eîlis sufvey,"'''ëtc.'-^then giving courses and dis- 
tances, The judgment sKqws this' amount of taxes was adjudged 
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agàJnst the lahd dëscrib'ed by, thèse coursés ànd distances. ' The: order- 
oi sale and the return shows that the land.in such courses and, distances 
was that sold for its taxics. The.deed conveyé;the land in sUch courses 
and, distances being the hlarman/Elhs survey. i'' . 

That the judgment did not intend to treat the one parcel of land 
described as consisting of piore than one tract is eyident f ron} ifs lan- 
guage. Itrenders judgment "for the taxes, etc., due on each of the: 
following described lots or parcels of land, as f ollows : Seventy-six 
dollars and ïorty cents due on the; following described land"^-and then 
describes the Jand by courtes aiid distances, stating it to bea part of 
the H. Ellis survey. 

Thère is no intention hère disclosed to' treat this land as being more 
than a single tract, and the precëdiiig expressions, to the efïectithat the 
taxes of each separate tract were separatély assessed agaitist each, 
when followed by the language of: this decreê, can only indicate that 
it finally dealt only with a single tract therein described as sùch. The 
gênerai words descrihing it as a part of tHe Ellis survey in the judg- 
ment and as the EUis survey in the deed are rendered immateriali and 
controlled by the particular descriptions bv coursés and distances in 
each, which are identical,. and which show, that the .judgment, orderof 
sale, and deed each described the same land and related to the same 
tract. Sherry v. McKinlev, 99 U. S. 496, 25 IL,. Ed. 330; Cox v. 
Hart, 145 U. S. 376, 3^7, 12 ,Sup. Ct. R62,'36 L. Ed. 741. 

[ 1 ] There was no request if or spécial findings, and none w,ere made 
in this case. After thé évidence was submitted, the court rendered a- 
judgment in favor of the défendants. Tfîs true that the jtldge states 
his opinion as to the validity of tlje judgrnént rendered in , the case of 
State of Texas V. Unknown Owners, the fpundation of the défendant'^ 
title, and that the plaintiffs' cause of action amounts to a collatéral at« 
tack thereon ; but the Court makes no specifil finding, rendering judg^' 
ment 'generally in ,fa:vor of the defehdant, Thi^ would seem tô léa'ye 
no matter on wl^iïch error çopldf be assigned,besideS: thé exception ,r.é- 
served to the admission of the sherifï's deed to Mrs. Sloan abovedis- 
posed of. No ojjjection of exception to thé introduction ûr effect of 
the. judgment i.s'hùted. Brltish Queen'.Mjn. Col v., Bâkër''Silvér .Min.' 
Co.: 139 U. S'. 222, 11 Sup;Ct.S23, 35 t. Ed. t47 ; ' Nortliérn Jdaho 
& Montana P. Co. v. A. L. Jordan L. Co. (C. C. A.) 262 Fed. 766, 777 ; 
United Stat€S::v..Sioux City; Stock Yds. Co.V 167-:Fed. 126,>,!l27, 92i^C. 
C. A. 578 ; York v. Washburn, 129 Fed. 564, 565, 566, 64 C. C. A. 132. 

[2] But it seems to us that the opinion of the court that the judg- 
ment of the district court of Cherokee county in State of Texas v. 
Unknown Parties Was' ndt sûbject'' to thé collatéral atlack made on it 
in this 'casewSas correct. The proof showed that for yeârs this land 
had not been returned for taxes by.:any one ; that it had been assessed 
as-asingle tract by the,proper ofifiççrs tqownere, unknown for 15 years; 
No record in the county showed any individuels as the owrters since the 
yéar 1860. The original pétition in this causé shows that the présent 
plaintiffs ail réside out of the. stafe of Texas,'; "Nd présent' clàirhlants 
of the part of the, tract alleged to hàve,^ee,n,sqla to Allen appear.;, No 
one had appeared to pay taxes as the^-elaimant of any part of the en- 



16 269 FEDERAL REPORTEE 

tire tract. The court rendering the judgment heard testimony on the 
question whether there was any known owner and that the inquiries 
directed to be made of the county clerk and other officers had been 
made and no owners could be f ound. No attack is made on the several 
steps taken in the case. 

"It must appear from the record in the cases, In which the judgments were 
rendered under which appellee claima the tracts of land In controversy, that 
Buch judgments were void^ and therefore subject to collatéral attack, before 
they can be overconie as a barrier to plalntiffs' right of recovery, even though, 
but for appellee's deed under them, they had shown tltle to the premises." 
Young V. Jackson, 50 Tes. Civ. App. 351, 354, 110 S. W. 74, 76. 

■In a case arising under a very siinilàr statute in the state of Ar- 
kahsas; the Suprême Court of the United States held that whatever 
would hâve been a good défense to the original suit brought for the 
taxes was ndt the subject of attack in a subséquent suit brought to re- 
cover lands sold under the decree in, the fifst suit, and that the decree 
was not subject to collatéral aftack because such point may hâve been 
incorrectly decided. In .that case, as in this, it was Urged that the 
plaintiff only owned a part of the land sold for taxes, and — 

"Thus, it is orged, the lands plaintiffls In error oWned were sold to pay the 
levée taxes oniland Ijhey. dld nct own, arid ïtoeir lands were thereby taken 
without due proeess of law. * * * AYhat lands were properly assessed to 
Ballard and whfit lands he owned weré facts to be alleged in the original 
suit and established by the proof there introduccd or by admission through 
the default of the owners df thè lands. If there was error it cannot be a 
ground îor setting aside the decree If the court had acquired jurisdiction to 
render the .d^cfee- Error pr irregularities in the suit does not take from it 
or Its decree the attribute of due proeess.. Central Laiid Company v. Laidley, 
159 U. S. 103; lowa Central R,.H. Co. v. lowa, supra. It is only this aspect 
of the suit and decree with which we are concerned. No défense, therefore, 
which could hâve been made or rights which could hâve been taken care of in' 
the suit cân now be set up to impugn its decree. The statutes of the state, 
under which the taxes were levied, virtually make the land a party to the 
suit to colïect the taxes. It.isfrom the land.^ àlone, and not from their owner, 
that the taxes are to be satlsfied, and eaoïi'aWe bears its part. The burden 
ot taxation could hâve been easily and definitely asslgned by the court. Mis- 
takes in ascribing the owijership of the lands did not increase the taxation 
or east that which should hâve been pald by one tract of land upon another 
tract." Ballard v. Hunter, 204 U. S. 241, 258, 27 Sup. Ct. 261, 267 (51 L. 
Ed. 461). 

The judgmeiit of the District Court is therefore affirmed. 



ASSOCIATED OIL CO. r. MILLER et al. 

(Circuit Court of Appeals, Fifth Circuit. December 1, 1920.) 

No. 35{)8. 

Mines and minerais <&»74 — Person who will bo affected by decree Iield In- 
dispensable party to suit by grantee of rights under lease. 

Where by a contract an oil company conveyed to another company ail 
its. rights in the oil and gas In leased lands for the purpose of development 
and opération, the parties to share In the production as thereln provlded, 
the grantor resërving the right to re-enter and terminate the côn- 
es» For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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tract for default by the grantee, the grantor held an indispensable party 
to a suit by the grantee against the owner of a tract of the land to enforce 
its rlghts clalmed under the lease. 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; James C. Wilson, Judge. 

Suit in equity by the Associated Oil Company against W. L. Miller 
and others. Decree for défendants, and complainant appeals. Af- 
firmed. 

C. L. Carter, of Houston, Tex., for appellant. 
O. C. Funderburk, of Eastland, Tex., and R. E. Hardwicke, of Ft. 
Worth, Tex., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. This case arises on a bill in equity filed in the 
United States District Court for the Northern District of Texas by the 
Associated Oil Company, a corporation chartered under the laws of 
California, and as such a citizen of California, the appellant, against 
W. L. Miller and wife and the Gulf Production Company, a corpora- 
tion, ail alleged to be citizens of Texas, the appellees, to enjoin them 
from in any way resisting or contesting the complainant's right of en- 
try and use of the premises stated hereinafter, in the exercise of certain 
rights claimed by said complainant under an instrurnent executed be- 
tween it and the Rio Bravo Oil Company, a corporation of and citizens 
of Texas. It was dismissed on motion of the défendants on the ground 
that the Rio Bravo Oil Company, a citizen of the same state as the 
défendants, was an indispensable party plaintiff thereto, and that said 
court was therefore without jurisdiction of the case. 

The parties entered into an agreed statement of fact, by which it ap- 
peared that the rights of the complainant arose wholly under a con- 
veyance signed by the Rio Bravo Oil Company and accepted by com- 
plainant in writing ; the same being executed on the 7th day of July, 
1919. The conveyance recited that in considération of the sum of $10, 
and in considération of the performance by the complainants of the 
terms and conditions thereinafter stipulated, the Rio Bravo Oil Com- 
pany granted, bargained, sold, and conveyed to said complainant, 
subject to the performance of said conditions, ail of those certain oil, 
gas, and minerai rights owned by the Rio Bravo Oil Company in and 
under 87 described tracts of land, including the N. W. 1/4 of section 
27, block 4, H. & T. C. Ry. Co. survey, Eastland county, Texas. 

"Also ail other oU, gas, and minerais or minerai rights, and ail easements 
of every kind owned and held or clalmed by the Rio Bravo Oil Company in 
Eastland county, Texas, and in Comanche county, Texas ; it being the pur- 
pose of this conveyance to vest in the Associated Oil Company ail such rights 
as the Rio Bravo Oil Company bas in and to oil, gas and other minerais In 
and under lands in Eastland and Comanche countles, Texas, wbether herein- 
above partlcularly described or not, and also ail rights and easements of any 
and every kind owned or held by it for tlie purpose of exploring for, produc- 
ing, and marketing ail such oil, gas, and other minerais. 

"There is horoby conveyed also, ail the rights of ingress and egress, rights 
of veay, and ail other rights and easements of any and every kind owned or 
held by the grantor in and to, over, or upon said premises, hereby investing 
the giantce with every such right and int€rest as the grantor has therein. 
269 F.— 2 
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"Torhave and to lïold the tlbove-desci'ib»d oUi gas, and minerai: righta, rights 
of way, and easements ;of auy 'and. every ikind, uuto the eaid AssoÇiialed OU 
Company, its successors and assigna, forever» upon the.coiwjltions ioUpwii^g." 

The conveyance declared its considération to be as foUows: 

"ïhe considération to tlie grantor for tlie'«xecut,iqn of tliis con^'e^i'ànce la 
the paymeiit 61 the royalties aûd i)erïormpnce of thé' obligations lïereinafter 
imposed upon: tlie graiitee, said paymonts' atid 'said obllgaliiihs each- being con- : 
ditions upon default in the performance of whioh the rights hereiu conveyed to , 
said grantee shall cease and terininate (unless sueh default is oue that eomes 
within the arbitration plause herelnafter set out), and ail siieh right-s sha;ll 
theroupon be revested in' the graiitor, the Rio Bi-avo Oil Company." 

Thèse conditions reservjE to.the, Rio- Bravo Oil Company: (a) The 
eqiial one-eighth part of ail oil produced and saved from any of the 
premises above mentionçd, or, atits élection, the market price thereof 
preyailing ,the day the oil is rutr ïntp the pipe line or storage tanks,; 
with provision for time of payment in the event of suçh élection, (b) 
If gas only is found, and the weîl or wells are operated for g3.s, the 
Rio Bravo Company receives at its élection one-eighth of the ga.s or 
ope-^eighth of ail sutns realized from the sale of such gas. (c) For àll. 
gas produced from any pil well and, ,used in the manufacturing of 
gasoline, or any other product, the Rio Bravo Oil Company is to re- 
ceiveat its élection one-eigjith of said, gas, or one-eighth of ail snms. 
of money realized from the sales of said gas, gasohne, or other- prod- 
ucts. (d) In the event' any, minerais other than oil or gas are fpund in, 
paying quantities, the Rio, Bravo Oil Company shall receive as a royal- 
ty one-half of the, sums realized /roin such minerais., 

Then follow conditions, requiring the:opening of, wells ,wi,thin certain 
specified tipies, -and ptrp.vidïng for the drilling.or making of an offset 
well or wells, for thedevelopment or production of ail minerais whiplii 
may be found in,; payjng quantities, fQrfurnishing to-the, Rio. Brayo; 
Oil, Company any or ail information dçrived from drilling or, develop- 
rnent of any of the prpperties, Yfi\]i the right to haye a représentative, 
présent at ail ,times„ to assist in ,ga,uging and measuring),aU,,,qilj :'gas, , 
and othçr minerais, and with the, right to insp.eçtipn of ail bpoks and 
papers. ,,;.,, i... , - .. i,.,^; ^;, .. ; .,-' ,.,,, ,,,-.. 

The, contrac.t then provides ;that the cpmplainant .shall ;at, .its. owp' 
exjpense do.^U drilling, and other, developïnent ..wprk, keç.pâng. an ac-, 
CjUratp acçpunt of'such çpst and, expeijsej;: that .the- royalties, above spec- 
ified shall ,be first deducted from, the .j^alue and proeeecjs of- alb oil 
and g^s.;,.thatjthe complainant shall then rçimburse ,it self .fpr ail cost 
and . ejspense ,in said contrapt. specified; and th'at.,one7lialf' of there-, 
maindeï ofisMch production, shall be;paid Pr delivered, as provided ioi 
the dasè pi royalties,' tb >gàid Rio Bravp' Oil' Gom'pany.' ■■■ 

Provision, ismadè, 'for atbitrâf ion in '.'the' eveiit that éither of the 
parties should conqludé that any oî the opérations for developraent of. 
the propertiesshouid be in aimanner or way différent from that provid- 
ed in the contract. An extension of time isprovided, if the càrrying 
out of the contract is iriterrupt'èd Or delayéd by certain specified caus- 
es, and that np divestititre of the complairiànt's titic: should become ef- 
fective until the, Rio Bravo Oil Company shall give 30 days' written; 
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notice of its intention to enforce such divestiture, within which time 
the complainant may prevent the divestiture by performance of the 
conditions of the contract. The contract proyides also for abandon- 
ing drilling or other (development work on a tract covered by this con- 
veyance, or if the production shall cease to be profitable; complainant 
havingthe right to remove ail improvements it has placed on said tract. 
, It is contended by the complainant that the effect of this conveyance 
is to vest in it the entire f uU and complète estate in fee simple to the 
oil and other minerai rights in this tract of land, together with the 
■right of entry for the purpose of taking the sarne ; that it has been and 
is being prevented from so doing by the défendants, who claim to 
hâve certain rights as owners of the land, and who deny complainant's 
rights under said conveyance; that said claims of défendants are not 
valid;'that they hâve no right to exclude complainant from said land,; 
and that the assertion of this right on. part of respondents constitutes 
a cloud upon complainant's title. TheibiU also allèges that the oil and 
gas owned by- complaina,at under the tract of l^nd above described will 
be drawn away and be an entire ioss to the complainant; that the said 
oil and gas are being developed in lands contiguous to the : described 
premises,;and rfiat unless an injunction is granted, as prayed in this 
case, irréparable damage to the complainant will foUow. 

The respondents say,. that the nature of the foregoing conveyance 
is to create an option in, the complainant to enter upon this land for 
the* purpose of prospecting for oil and gas and other minerais; and 
there is such a right, title, andunterest reserved to the Rio Bravo 
Company that, no decree can be rendered in this case without its 
présence as a ^àrty, aS it will be necessarily and direCtly affected by 
such decree. 

It is quite évident that; whether the effect of this conveyance is to 
vest a title to the oil, gas, and othei^ minerais, ' therein described as 
cbnveyed to the complainant, as in the cases of Texas Co. v. Daugherty, 
107 Tex. 226, 176 S. W. 717, L. R. A. 1917F, 989; and Crabb v. Bell, 
:(Tex. Çiv. App.) 220 S- W. 623, or an option, as in the cases of Na- 
tional Oil & Pipe Une Co. et al. v. Teel (Tex. Civ. App.) 67 S. W. 
545 (affirmed by the Suprême Court of Texas 95 Tex. 586, 68 S. W. 
979), and Hitson v. Gilman (Tex. Civ. App.) 220 S. W. 140, the same 
does not divest the interest of the gfantor in the entire oil, gas, and 
other minerais, bût that it reserves to thè Rio Bravo Oil Company 
an interest in each and evei'y part of the oil and gas so conveyed. 
While the conveyance pui'ports to grant the entire right in whatever 
oil and other minerais are Contained in this land, it does so only for 
the' purposes of developiiig'and raising the samé for the benefit of 
both grantor and grantee, 'and a failUre to carry on thèse opérations 
for joint account divests âll- title in complainant, and revests it in 
the Rio Bravo Oil Company. While à nominal considération of $10 
is mentioned, the instrument recites that-^ • 

' '. "The considération to the^ràntor'is the pàyment of the royalties aiid the 
performance of the obligations 'hereinàfteriniposed upon the gtaritee, said pay- 
liieiïts and obligàtion.s each bfeiïig conditions iapon dcfatilt In the performance 
oï wKiçii tl>e rights herein cohveyed to said ifrànteè shall cease and terminate 
(ùnlesà' sùch defàuTt is one thàt coines wtthln' the arbltratioïi clause herein- 
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after set out), and ail such rights shall thereupon be revested in the granttir, 
ihe Rio Bravo Oil Company." 

The considération of the conveyance is to be derived £rom the ex- 
ploration for the oil and other minerais in the land for the joint bene- 
fit of the two parties to the conveyance, reserving to the Rio Bravo Oil 
Company the title in kind to onê-eighth of the oil and gas produced, 
at its élection, and also a one-half interest in the remainder of the 
oil and gas so produced, after the payment of the royalty mentioned 
and the defraying of the expénses of production, as specified. The in- 
strument is thèref ore an executory contract for the production of the 
oil and other minerais for the benefit of both the Rio Bravo Oil Com- 
pany and complainants, and the Rio Bravo Oil Company has rights of 
re-entry and reinvestiture of title upon a failure of the complainant 
to perform its part of this contract, or upon its abandonment thereof. 

The effect of the decree in this case, either for the complainant or 
against it, would operate as directly and efifectively upon thè rights 
of the Rio Bravo Oil Company undef this contract as it would upon 
the rights of the Associated Oil Company. The situation of the Rio 
Bravo Oil Company comes directly within the description of an in- 
dispensable party, as laid down in the leading case of Shields v. Bar- 
row, 17 How. 130, 15 L. Ed. 158: 

"Persons who not only hâve an interest in the controversy, but ah interest 
of such a nature that a final decree cahnot be made without either affecting 
that interest, or leaving the controversy in svich a condition that its final ter- 
mination may be vvholly inconsistent with equlty and good conscience." 

The same question was presented to this court in the case of Vin- 
cent Oil Co. V. Gulf Reïining Co. of Louisiana, 195 Fed. 434, 115 
C. C. A. 336. Vincent and associâtes were the owners of 144 acres of 
land situated in Louisiana. They made a conveyance or lease con- 
veying ail oil, gas, and minerai in the land to one Staiti, a citizen of 
Texas, reserving a one-eighth royalty. Staiti transferred this lease 
to Vincent Oil Company. Vincent and associâtes, claiming that this 
lease had been forfeited and apnulled, and treating it as void, leased 
a portion of sa,id land to George W. Hooks. Hooks assigned one-half 
undivided interest in said lease to the Gulf Refining Company, a Louis- 
iana corporation, and by a separate instrument at a later time assigned 
the other one-half interest to. the Producers' Oil Company, a, Tex;as 
corporation. The Vincent Oil Company filed a bill against the Gulf 
Refining Company, not making the Producers' Oil Company a party 
défendant, seeking relief alone against the Gulf Refining Company in 
respect to its one-half interest. It was conceded that the Producçrs' 
Oil Company was omitted because, being a Texas corporation and the 
assignor of complainant being a citizen of Texas, its présence would 
oust the jurisdiction of the court. The court held : 

"It has always been the constant aim and purpose of an equity court to do 
complète justice by deciding and settUng the rights of ail persons interested 
in the subject of tfie suit, so as to make It safe to the parties to obey the 
orders of the court and pre vent future, litigatipn. To attempt to settle the 
disputes described in tlie bill without the présence of the Producers' Oiï Com- 
pany would not only affect Its rights and possession, but would leave the 
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controversy itself in an unsettled condition — a condition tending to canse 
liirther litigation. ♦ • * Xhe principles announced In décisions whlcli 
are controlling liere fully sustain the view tliat the Pi'oducers' Oil Company 
is an indispensable party to this suit. California v. Soutln'rn Paclflc Co., 157 
U. S. 229, 15 Sup. et. 501, 39 L. Ed. 683 ; Minnesota v. Northern Securities Ce, 
184 U. S. 199, 22 Sup. Ct. 308, 46 L. Ed. 499 ; Barney v. Baltimore City, 6 Wall. 
280, 18 L. Ed. 825 ; Christian v. Atlantic & N. C. Railroad, 133 U. S. 233, 241, 
10 Sup. Ct. 260, 33 L. Ed. 589." 

The présent suit is brought to enforce the rights created by the con- 
tract entered into between the Rio Bravo Oil Company and the As- 
sociated Oil Company, the complainant. The prayer of the bill is to 
remove the adversary rights asserted by the respondents as a cloud 
upon the title to the interests described in said conveyance, so as to 
permit the carrying out by the complainant of its prospecting for sàid 
oil and minerais. The Rio Bravo Oil Company has a vital interest 
under said contract or conveyance. A decree adverse to the complain- 
ant will deprive the Rio Bravo Oil Company of ail of its anticipated 
rights and Isenefits under this contract. A decree in favor of the com- 
plainant will inure equally to its benefit. The decree in this case, there- 
f ore, will operate as directly and efifectively upon the rights of the 
Rio Bravo Oil Company as upon the rights of the Associated Oil 
Company. McConnell v. Dennis, 153 Fed. 547, 82 C. C. A. 501; 
Arkansas S. E. R. R. Co. v. Union Sawmill Co., 154 Fed. 304, 83 
C. C. A. 224. 

• It is évident, therefore, that the court did not err in sustaining the 
motion to dismiss because of the absence of the Rio Bravo Oil Com- 
pany as a party complainant to said cause, and the decree of the 
District Court is affirmed. 



HEWEY, County Treasurer, et al. v. CUDAHY PACKING CO. 

(Circuit Court of Àppeals, Eighth Circuit. October 25, 1920.) 
No. 5442. 

1. Municipal corporations <S=38 — Word "adjacent" as used in statute for at- 

tachment of territory to city for school purposes. 

The word "adjacent," as used in a statute authorlzing cities to attach 
territory outside the city limits, but adjacent thereto, to the city for school 
purposes, has a broader nieanlng than contiguous, and signlfles also 
neighboring, or in close proximity, though not touehing. 

[Ed. Note. — For other définitions, see Words and l'hrases, First and 
Second Séries, Adjacent.] 

2. Municipal corporations «©^SS — City held auttiorized to attach territory for 

school purpose», though not pert of city, but within limits. 

Under Gen. St. Kan. 1915, § 9114, authorizlng cities of the first class 
to attach to the city for school purposes territory outside the city limits, 
but adjacent thereto, held to authorize the city to attach a tract of land 
which, although within the city limits, was not a part of the city, 
but was entirely surrounded by city streets and blocks. 

3. Municipal corporations <S=38 — Application for attachment of territorj- for 

school purposes need not be signed by résidents on each subdivision. 

A provision of such statute that territory may be attached on applica- 
tion by a majority of the electors of such adjacent territory does not 

<e=>For other cases see same topic & KBY-NUMBEH ia ail Key-Numberea Digests & Indexes 
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re^tiire the application to be signed by résidents on en cil subdivision 
thereof, but it Is suffieient If slgned by a majority of the electors of the 
entire territory and may bring in an included tract on whlch no one 
résides; nor is It materlal that the territorj' attached is separated Into 
two parts l)y an intervenlng strip bt the city. 
4. Municipal Mrporations <S=>38 — ^In attaching territory for school purposes, 
notice to ea«h l^ndowner hot required. 

In a proeeeding nnder such statute notice is net required to be glven 
to each owner of land.within tlie territory souglit to be attaelied. 

Appeal from the District Coyrt of the United States for the District 
of Kansas; John C. Polîock, Judge. 

Suit in equity by the Gudahy Packing Company against W. R. 
Hewey, County Treasurer of Sedgwick County, , Kan., and others. 
Décree for complainantj and défendants appeal. Reversed, and re- 
manded for further proceedings. 

Glenn Porter, of Wichita, Kan. (S. B. Amidon» D. M. Dale, S. A. 
Buckland, and H. W. Hart, ail of Wichita, Kan., on the brief), for ap- 
péllânts. ■' '■■ 

C. H. Brooks, of Wichita, Kan. (J. D. Houston and Willard Brooks, 
both of Withita, Kan., on the brief), for appellee. 

Before HOOK arid CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

HOOK, Circuit Judge. The question in this case is whether.the 
board of éducation of the cîty of Wichita, Kan., acting under section 
9114, G. S. Kan. 1915, lawfuUy attached 20 acres of land belonging to 
the Gudahy Packing Company to the city school district for school 
purposes. The trial court helJ it did not, and etijoined the enforcer 
ment of the resulting excess school taxes. The statute referred to 
provides : 

"Territory outsiàé the city .limits of any city of the first class, but adjacent 
thereto, may be attached to sucli city for school purposes, upon the appl&a- 
tion belng made to the board of éducation of such city by a majority of the 
electors of such adjacent territory. And, upon the application beiug made to 
the board of éducation theyshall, if they deem it proper and to the best 
Interests of the school of sald city and territory seeklng to be attached, is- 
sue an order attachlng such territory to such city for school purposes and to 
enter the same upon their journal, and such territory shall, from the date 
of such order, be and compose a part of such city for school purposes only, 
and the taxable property of such adjacent territory shall be subject to taxa- 
tion and bear its fuU proportion of ail expenses Incurred in the érection of 
school buildings and in maintaining the schools of said city. Such territory 
shall be attached to the several wards of such city contlguous thereto as shall 
be determined by tlie board of éducation of any such city, and when so at- 
tached shall remain parts. of such for school purposes only." 
■'^ 

Prior to the action of the board of éducation the land of the Gudahy 
Packing Company was a part of rural school district No. 63, of Sedg- 
wick county, Kan. At one timè the school district comprised an intégral 
body of land north of the city and contiguous to its northern corporate 
boundary. From time to tifrie tHe city limits were enlarged and ex- 
tended and it came to pass that a portion ofthe school district con- 
taining 120 acres became entirely surrounded by streets, blocks and 

®:=5For otter cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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;'.i"3 of thc cily.- The 120 acres of: whicli the Cudaliy "tract is a part, was 
;-paratéd from thé femainder of fural school'- district No. 63 by an 
iiTlerveninjî municipal strip 80 rods in width. This was the: condition. 
whan the boatd'of éducation entered the order of which çomplaint is 
mdde. The appHcation to the board was for the attachment to the 
c.it'y for school purposes of the 120 acres surrotmded by city limits and 
also ab'out 640 acres outside, ail à part of district Np,- 63- ' 'The applica- 
tion was signed bya majority of the electors of the territo'ry' sought to' 
be attaclied taken in its entirety. No electors, however, resided on the 
Cudahy tract; it was occupied by a- packing tiouse and appurtenances. 
Aftêr the boârd made theorder in question, the countyschooli superin- 
tendent disorganized district No. 63 and attached what was left of it 
to anôther rural school district. : • 

[1;2] Observing the provisions of the statute above quoted, two 
questions arise : First. Was the land of the Cudahy Packing Company, 
surrounded asit was by the city limits^- "adjacent" to such limits? 
Second. Was the requirement that the' application be màde "by a 
majority of the electors of such adjacent territory" complied with, 
bearing in mitld that the end Bought was the attachment to. the city, not 
only of the territory surrounded bV' the city limits, but also of the 
territory beycniid? Ôf thèse in their order. The term "adjacent," 
as employed m- the' statute, has a broader meaning than "contiguous." 
It signifies alsô neighboringor in close proximity, though not touching. 
In Board'of Education v. Jacobus, 83 Kan. 778> 112 Pàc. 612, the 
Supreiïie Court of Kansas so held in construing a similar statute, in 
which thé terril was usêd in precisely the same connection. There the 
territory attached to a city of the secondclass for school purposes did 
not touch the municipal boundary, but was separated from it by rural 
territory' ''which had been previously so attached. If there wereiàny 
doubt about the true construction, the weU^reasoned opinion pf the. 
Kansas court would dispel it. But, even if the statute required con- 
tiguity, it is not perceived that a différent resuit would follow. The 
Cudahy tract, though surrounded by the city, is not a part of it. It is 
concèded to bb'tnitàide'thé èity limitfeinithe ilegal isense, and-it adjoins 
or touches those limits, on. two sides. . Irfqjjveyer construed, tfie letter 
of the statute is satisfied, and its spirît also. 

[3] We also think the application was sufficiently signed by electors. 
The. Cudahy; tract was as muqh, apart offhe. -rural school distript as 
if it had been contiguous to the 640 acres. . lying. wholly- beyond^ the 
city limits, "Its Sepatation' from the larger portion presented an':ànôma- 
lo'u^ /cpndi*tion— ;-physically, but not lègally,'or in' a jurisdictiônal'sertsé.' 
It is true nd electors rësi'dëd on îf, but ddiibtfèss that' would h à Vë been 
so, if .the.gçoxYth o^ the city had not .surrounded it ; and in that case the 
absence, of résident electots wouM ,hâve" been .ijnimportaht, "Thëj^e'i.s 
no Tequirement. in the statutPi. that the application must be signed l;)y 
electors residing on each part, or parcel of.the territory aiïected. ■ in 
School District ,v. Board of Education, 102 Kan. ^84, ,171 ,Paç. 1154, a 
like order of a board of éducation was attacked because it embraced, a, 
valuable quarter section of land contiguous to, but in a différent town- 
ship from, the remaintier/^and no elector residing on it signed the. ap- 
plication. It vvas also chargëd that those who did sign had no in- 
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terest dîrectly or indirectly in the quarter section. The objection to 
the transfer from the rural schûol district to the city was denied. The 
court said : 

"The statute authorizing annexatlon does not Intimate that the board of 
éducation may annex part of the territory whlch Is proposed for annexation 
and leave out Isolated tracts hère and there throughout its extent because the 
owners may object or because some such tracts may hâve no résident electors ; 
nor need the board of éducation concern Itself that the territory to be an- 
nexed may lie in différent townships or in différent school districts." 

[4] The différence between that case and the one at bar is that there 
the territory in question was a single, intégral body, while hère it was 
separated into two parts by an intervening strip of the city. But, as 
already observed, we do not regard the différence as material. Finally 
it is said that no notice of the proceeding was given the owner of the 
Cudahy tract. The statute requires none, and it is not seriously con- 
tended that it is unconstitutional for that réason. In the case last cited 
it was held that the validity of the proceeding was not affected by the 
failure to give notice of it to the district from which the territory was 
detached. In acting under the statute a board of ' éducation is an 
agency of the législative branch of the state government. The légis- 
lative power of a state in respect of the boundaries of its subordinate 
political divisions is very broad.' See Laramie County v. Albany Coun- 
tv, 92 U. S. 307, 23 L. Ed. 552. That changes of boundaries may resuit 
in changes in burdens of taxation does not make the proceeding one for 
taking private property of the inhabitants. The proceeding îs not one 
for the direct imposition of taxes, but is political; the matter of taxes 
is merely an incident that follows, as it is in much that is done legis- 
latively. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings in conformity with this opinion. 



HEWBY, County Treasurer, et al. v. JACOB DOLD PACKING CO. 

(Circuit Court of Appeals, Elghth Circuit. October 25, 1920.) 

No. 5443. 

Appeal from the District Court of the United States for the District of 
Kansas ; John C. Pollock, Judge. 

Suit in equlty by tlie Jacob Dold Packing Company against W. R. Hewey, 
County Treasurer of Sedgwick County, Kan., and others. Decree for 
eomplainant, and défendants appeal. Reversed and remanded for further 
proceedings. 

Glenn Porter, of Wichita, Kan. ( S. B. Amidon, D. M. Dale, S. A. Buckland, 
and H. W. Hart, ail of Wichita, Kan., ou the brlef), for appellants. 

C. H. Brooks, of Wichita, Kan. (J. D. Houston and Willard Brooks, both ot 
Wichita, Kan., on the brief), for appellee. 

Before HOOK and CABLAND, Circuit Judges, and TRIEBER, District 
Judge. 

HOOK, Circuit Judge. This is a companion case to No. 5442, Hewey, 
County Treasurer, v. Cudaliy Packing Co., 2C9 Fed. 21, just decided. In ail 



WHITEHBAD V. EAILWAT MAIL ASS'N 25 

(X«>F.) 

nmterial respects the cases are alike, and the same concinslon follows in thls 
as in the other. 

The decree is reversed, and the cause Is remanded for further proceedings 
ta conf ormlty vitb this opinion. 



WHITEHEAD t. RAILWAY MAIL ASS'N.* 

(arcuit Court of Appeals, Tlfth Circuit. December 11, 1920.) 

No. 3560. 

Insurance <e=>455 — Death held not through a«ddental means; "injory 
throi^ extwnal, violent, and a«ddental means." 

' The death of an insured resulting from hls voluntary act in gettlng ofl 

a moTing rallroad train, while passing over a bridge, held not due to 
Injury through external, violent, and accidentai means within the terms 
of the iwllcy. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Accident; Accidentai.] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Edwin R. Holmes, Judge. 

Action at law by Julia A. Whitehéad against the Railway Mail As- 
sociation. Judgment for défendant, and plaintifï brings error. Af- 
firmed. 

J. A. Teat, of Jackson, Miss. (Chalmers Potter, of Memphis, Tenn.. 
on the brief), for plaintifï in error, 

William H. Watkins, of Jackson, Miss., for défendant in error. 

Before WAi;.KER, BRXAN, and KING, Circuit Judges. 

PER CURIAM. This was an action on a benefit certificate to re- 
cover the amount payable in the event of the death of the insured re- 
sultiiig from bodily injury through external, violent^ and accidentai 
means. The averments of the déclaration to the efïect that the death 
of the insured wàs caused by sUch means were put in issue. The évi- 
dence without dispute showed that the insured 's death resulted, not 
from accidentai means, but from his voluntary act in getting ofï a mov- 
ing railroad train to a place undemeath a bridge over a creek, the car 
he was in being, at the time he so left it, on that bridge. The court 
did not err in instructing the jury to find for the défendant. 

Affirmed. 

Qs»For other eues (M Mm* tovie ft KET-NUUBBR In aU K<7-Nnmbered Dlswto it Indexes 
•Ocrtlorari denied 261 V. S. — , 41 Sup. Ct S7S, 65 L. Ed. —, 



SHAAB V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circiïlt.: Deceiïiber 14, .l'920.) 

•Ne; -SôaSi ... 

Customs duties,f<SF>J3p — Internai révolue ®=»4G— Importçd bullion forfeited 
for failure tô triakle entlry a,iid^ây iaà. ' * 

An ov^ner: of gold .and silver, bjifmon, wlio Intrusted it to afiother in 
Mexico to' be delivered to à tant' in thè United States'^ but wlth no in- 
structions as to the means of bringiag it in, or as to its eutry or declara- 
. tion at a custom liouse ; Keld bound by the action of sucli persou iu de- 
■ livering it to a' third- p^rsoh to bé taken Bèr<5ss the'boiintlary; aj«l;ln faJt.- 
ing to malie entry'.'ttf tt atid pày the internai revenue tax tliereop» and 
thé 'bulliDn /leîd forîeltable for importation- in violation of la w. 

• 'In Errdr tri the District Court ofthe United States for theEl'Paso 
Division of„ the Western District of Texas; William R. Smith, Jiidge. 
ïiBelby'thê Ùriited States agàinsi; , W,3'5V punCes bf 'silver byllion 
and_56 punces of gold bullion; Antonio X. Shaar, ' claimaiit.' Frôm a 
-j\îdî:iM'ent ol forfeiture, ^clairriânt brings erPot.- i Affimied. i !(>•■ , ■ .. 

. John ,T. Hijl, of Ei'i^aso, Tex.,'fPr plaint'iffi in"êrrof. ' ' ' ' . ^ 
_/E<ïmund^B;Ëlfers; Asst,:tj. S^Atty;.,;of:Eî-Paso, Te;x^^^^ ' y 

Before WALKER, BRYÀN, and KING, Circuit Judges." ',ï ., 

BRYAN, Circuit judge. This was'^„procçedinjg to énforpe a fpr- 
f eiture ipf a quantity of gold and silver bulli'on.upôn thè g^roiipd that 
it was imported from Mexico iijto the /Uhited States, wîthoiit being 
entered or declared, and Vithout the paymént'of the constrlar fée and 
interpal, revenue tax required by law. ,„ ,, ,,. ,, ,,, 

" 'I^iàiritîff in e'rrûr, hereiri' desïgr/à'ted' as clâimant, interposed a blaim 
to. the bullion. \A. jury Was waivéd ahd the triai court made the fôl- 
lowing findiiigç ':'",' ' , ' " ' ' . ', , ' '" '-' ' ' ' , :' '■ 

"Tiiç' évidence, as I.un^er^tand it, shoyj'.ea, pnd tha cojirt flnds therefrom, 
the followiiig fa|:;ts: .; _ '' . "_ ';' '' "' '/'■>■' ' ' ' ' ■ • 

'■''That thé bullion ïnCO'htToVersy'in'these '(ïa'^ées tvârf'aéîîverèd by' thé ciairfl- 
rt'nt!, Antonio Tj. Shaar, at Parrnl, Mexico; toone' Scott, wlth infetructlons to 
Scott' Wiathe should brin^Itto-El Paso, ïftx., iij.;tlie,Uflitpd States, and th/^re 
del^vervit^ to the Union .iBan^i & Trust Company. Tiat, clâimant, gave, Scott 
no instriictiopSjas to thé meaijs, of bringing said bullion to El Pasô, Or aato 
making entry'tlifereof tnto the' ■Ullltëd'^tites. 'Thàt Scott' was a' mail who-wfls 
informed and experienced in malving entrios of merehandise from Mexlcointo 

the. United States. - ,- - 

" "î'hifV-âfterwâtds ii'àiS'-tti'flldn'wa'S 'found In El Pâso,"and w'tts"sët*« by 
the United States cttstdmsoMceTs'.' 'There waé nb testiihony as to the exact 
time or manner in whicli it was crossed over the international boundary Une 
between Mexico and the United States of America, but the testimony showed 
tliat none of the requlrements of the customs laws was complled with. 

"ïhe bullion was not entered through a port of entry, and, while it was 
not dutiable, the value being over .$100, the importer should hâve obtalned from 
tlie American consul in Mexico a consular certiticate or invoice, and should 
hâve paid a fee of .'ti2.no for same, and should liave paid au internai revenue 
tax of .$1 to the United States, and bave had afflxed to the entry a ijil internai 
rei'enue stamp as évidence of the payment of this tax. The importer should 
bave declared and presented a manitest to the United States customs officers 

iS=3B''or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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at thc International boundary Une l'or sait! bullion, and lie slionld hâve 
appeared at the eustoni house at the point of entry aud niade the necessary 
entry papers for the wald buUion. Xone of thèse re(iuirements was Compliecï 
with. 

"That there was no legaï testimony as to how sald bullion was crossed into 
the United States, but Mr. Hill, couxisel for claimant, was permitted to testify, 
wlthout objection, that some time prior to the trial he went to Juarez, Mexico, 
and .there bad a conversation with said Scott, who toldbim that claimant 
gave the bullion to hini to brlii;; from Parral, Mexico, to El Paso, Tex., and 
that on arrivai at Juarez he dellvered it to One Léon, and instructed him to 
bring it to El Paso, but he dld not know how Léon bt'ought It across, and 
never inqu^red." 

Upon thç foregoing findings of fact, the court made the following 
findings of law: 

"That the bullion dtscribed in the pétitions herein was crossed from Mexico 
into the l'nited States fraudulently and knowingly, and was therefore con- 
trary to law. : . , .,...:. 

"The statute is broad, and makes no exceptions, and if: any person, whether 
the owner or not, brings bullion aeross into the United States fropa Mexico, 
contrary to law, it is forfeitable. Whether the claimant Intended that said 
bullion should he brought into the United States without compUance with 
the provisions of the law is immaterial. 

' ''That therefore the bullion in controversy is subject to be forfeited, al- 
though the owner nifty not bave giyen any Instructions to bis agent, Scott, 
that he should not comply with the law in bringing it in. 

'•The court further finds that whatever Scott did.towards the importation 
of said bullion into. the United States wa* done witbih the scope of his authbrlty 
as the claimant's agent. If he delivered it to Léoii, he was acting within the 
scope of his authority, and the claimant was bound by it, and the case is as if 
claimant had importedit himself. . 

"Tne court conclu'des, therelîore, that the property In controversy' in 
both of the.se, cases should be forfeited to the United States government; and 
it is se ordered." 

Error is assigned u,pon the fînding of law that Scott acted within 
the scope of his authority, a.ssuming that he entrusted the bullion to 
Léon in Mexico. In view of claimant's testimony that he gave Scott 
no instructions as to the mànner or means to be emplpyed, the. lat- 
tër was at lîberty to perf orm the service, personally or through others, 
In any necessary or proper manner. 

Thére is no finding of a breach of duty by any of the divers paie- 
ries who at one tinie or another may hâve had possession of the bullion. 
It is not out of harmony with the court's findings that the very things 
were done which claimant contemplated would be done. , 

Error is alsô' assigned upon the findings of law, to the:effeet that 
forfeiture did not dépend upon claimant's intention to comply with the 
requirements of law^ nor upon his instructions to Scott relative there- 
to.i Thèse findingS: were intended to mean no more than tha't, claiinant 
was bound by the acts of his agent, Scott. So construed, they state 
a proposition of law which isconcededto be correct. 

Nohe of the assîgnments ôf erf ôf is wèli founded; ' ■ ; 

The judgment is affirmed. 
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MACMILLAN CO. v. JOHNSON, State Superîntenaent of Public Instruction. 

• (District Court, E. D. Micliigan, S. D. August 27, 1920.) 
No. 313. 

1. Schools and school districts <S=167 — Statute regulating sale of scliool text- 

bool(s constitutional in part. 

Pub. À€ts Mich. 1919, No. 380, regulating tlie sale of school text-books, 
by prohibiting school officers f rom buying for use of the schools any 
books except from those llsted with the state superlntendènt of public 
instruction, and at priées therein fixed, etc., held constitutional uni 
valid, except as to section 7, whieh in broadly maklng it unlawful for 
any retall dealer to sell any books so listed at higher priées than those 
prescribed, without limiting sucli prohlbited sales to school officers, ex- 
ceeds the power of the state and is void. 

2. Constitutional law <©=»239 — Restricting purchase of boolts by school dis- 

tricts not class législation. 

A State statute prohibiting school districts from buying text-books, ex- 
cept from publishers wbo list thelr books and priées with the state super- 
lntendènt of public instruction, and contract with him to furnish booka 
at such priées, held not invalld as class législation. 

3. Constitutional law <S=»295 — Publisher not deprived of property witliout due 

process by statute restricting right to contract with sdiool districts. 

A state stattite prohibiting school districts from buying text-books, ex- 
cept from lîsts filed with the superintendent of publie Instruction at priées 
therein named, held not unconstîtutional, as depriving a publisher of 
property without due process of law, since he Is not compelled to sell to 
such districts. - 

4. Gomstitutional law '§=92 — Publisher of school books has no vested right 

to contract with districts. 

A publisher of school text-books has no vested right to contra(ït with 
public school districts for the sale of its books, and a statute imposing 
limitations on such sales is constitutional. , 

5. Commerce <S=»55 — Fixing price to be paid for bool{s by school districts not 

interférence with Interstate commerce. 

A state statute restricting the power of school districts, In purchasing 
text-books, to such books as are listed with the superintendent of publie 
instruction, and at priées therein flxed, held not unconstîtutional as 
to a nonresident publisher, as an attempt to regulate Interstate commerce. 

6. Statutes <S=>64(1) — Not Invalld because of unconstitutionality of one pro- 

vision.' 

The unconstitutlonality of one provision ôf a statute does not render it 
invalld as a whole, where such provision may be stricken out withoui 
altering the meaning, purpose, or effect of those remalnlng; 

7. Schools and school districts <3=>I67>— Statute authorizing appointaient ol 

agents to sell books to iwpils at flxed priées valid. 

A statute authorizing school districts to désigna te retail dealers as 
their agents to sell text-bôoks to their pupils, and limiting the price whieh 
may bé charged therefor, held within the power of the state, and valid. 

In Equity. Suit by the Macmillan Company against T. E. Johnson, 
as Superintendent of Public Instruction of the State of Michigan. De- 
cree for complainant in part. 

Goodenough, Voorhies & Long, of Détroit, Mich., and Thurman, 
Hume & Kennedy, of Chicago, 111., for plaintifif. 

®=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Alex J. Groesbeck, Atty. Gen., of Michigan, and Sheridan F. Mas- 
ter, Asst. Atty. Gen., of Michigan, for défendant. 

TUTTLE, District Judge. [1] This case involves the constitu- 

tionality of the so-called "School Text-Book Act" of the State of 

Michigan, being Act No. 380 of the Michigan Public Acts of 1919, the 
title of which, so far as it is material hère, is ; 

"An act to regulate the sale, exchange, and use of school text-books wlthln 
this State." 

The sections of this act material to the présent controversy are as 
f ollows : 

"Section 1. No board of éducation or school officiai in any school district 
in this State shall purchase, procure by exchange, adopt, or permit to be used 
in the schools of any such district any school text-bool!: which is not listed 
with the superintendent of public instruction as hereinafter provided. Any 
person, firm or corporation deslring to offer school text-books for adoption, 
sale, or exchange in the state of Michigan shall file with the superintendent 
of public instruction copies of ail such text-books together with a sworn 
statement of the usual list priée, the lowest net Wholesale priée, and the low- 
est exchange priée at which said book is sold or exchanged for an old bock on 
the same subject of like grade and kind but of a différent séries. No text- 
book shall be Usted by the superintendent of public instruction unless the 
person, firm, or corporation olïerlng the same shall enter into a written con- 
ti-act with the superintendent of public instruction, acting on behalf of the 
state of Michigan and the school districts thereof, which said contract shall 
ernbrace the foUowing terms and conditions: 

"(a) That said person, iirm, or eorpora.tlon will furnish any of the books 
listed in said statement, and in any other Statement subsequently flled by him, 
at any tlme within a period of one year after such filing, to any such district 
or any school corporation in the state of Michigan at the lowest price con- 
tained in said statement, and that said priées shall be maintained uniformly 
through the state. 

"(b) That the priées, as set forth in said statement, shall be automatically 
reduced in the state of Michigan wheneve'f réductions are made elsewhere in 
the United States, after January 1, 1918, so that at no time shall any book 
so flled and listed be sold or offered for sale by such person, firm, or corpora- 
tion In the state of Michigan at liigher net priées than are received for such 
book elsewhere in the United States, and regardless of whether such book is 
so sold or offered for sale elsewhere In accordance with the terms of a con- 
tract, or otherwise. * » • 

"(f) That the superintendent of public Instruction may, if he ascertains 
at any time that any person, firm, or corporation listing books with him ^s 
herein provided is selling or offering for sale any such book or books else- 
where in the United States at lower priçes than those for which said book or 
books are sold or offered for sale in the state of Michigan, eancel ail flllngs 
on the part ' of any such person, flrm, or corporation, and remove f rom the 
list hereafter referred to ail books sold or offered for sale by such person, 
firm, or corporation : Provided, that nothing in this act shall be construed to 
dlsturb eontracts entered into with school boards previous to January Ist, 
1919. * * * 

"Sec. 4. The superintendent of public instruction shall annually, and at 
siich other tlme or times as he may deem expédient, publish and send to 
eaeh board of éducation within the state a copy of ail lists of school text-books 
then in force in his ofiice showing the priées at which such books may be 
pnrchased. Any list so issued shall remain effective untll superseded or can- 
celled. No school text-book shall be purcbased, adôpted, or used for or in 
the schools of any school district within the state unless the same is cohtained 
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in the list so put forth by. the. superinteiident of public instrnction and In 
effeet at tlie tlme of the purcliase, adoption, or exchange. In nO ease'ishall 
any filing by any person, flrni; Or corporation become effective UntU the pub- 
lication of a list by the superintcndent of public instruction. ♦ * * 

"Sec. 7. Itfbail be unlawful for any retail dealer in text-books to sell any 
books listed witli the superintendent of public instruction as herelnbeforé pro- 
Tlded at a prlce to exceed 'flfteen per cent, advance on thé net Wholesale 
price as so listed, and the cost of transportation. * * * 

"Sec. 9. School districts are hereby àuthorized t^ purchase text-books frorn 
the publishers at the priées llstçd with tl^e superintendent of public instruc- 
tion as herelnbeforé provided arid to designate a' retail dealer' or dealers to 
act as the agent oj! the district in selling text-books to pupils. The said deal- 
er or dealers shall at stated tinies make .settlement with the district for sucli 
books as hâve been sold up to the stafed time. Said dealer or dealers shall 
.not sell text-books at a price whlcb shall exceed a ten per cent, advance ou 
the net w'holesale price as Jisted with the superintendent of public instruc- 
tion. » i * ' ,. : ; . 

"Sec. 11. Any school offlelal or member of any school board or other per- 
son violatlng or knowingly permitting or consenting to any violation of the 
provisions of this act shall be deemed to be guilty of a rrilsdenieaiior and on 
conviction siiall be piinished by à flrie îiot exceeding flve hundred dollars, or 
hy imprisonment in the county jail not exeeeding three months, or both sncli 
îine and jttiprisonment in thé discrétion of the court." ' u 

, Plàintiff 1s' a New York côi'poratioh; eiigagèd in publishing in New 
York, and selling in, and shipiping tp, Miçhjgan ànd otHer states, to 
school boards, hook dealers, aiad the gênerai public, schoQl text-)3Qqks 
and other books. It files this bill against the défendant, as superintend- 
ent of public instruction of Michîgan, to restrain hini from taking any 
steps to enforce the statute just mëhtiorïed, which- it àllegefe îs irncôri-' 
stitutional.pn grounds which may be cpnveniently grotipèd as folloWs: 

(1) That the statute prevents; plàintiff from selling in, oi; shippiiig 
to, Michigan its schoolbooks, except at priées which would cause it 
such tremehdous lôss that it woùld not undertake to do so; arid that 
therefore the enforcement of such act would deprive plàintiff of its 
property withotit due process of làw, ip contravention of the Four- 
teenth Amendment ; 

(2) That the act attempts to regulate interstate commerce, by reg- 
iilating the prices of books shipped into Michigan in such commerce, 
arid is for that reason unconstitutiorial ; and ' 

(3) That the statute discriminâtes in favor of dealers in sçhpolbooks 
fdf use in the public schools of Michigan against various other dealers 
in books, and that- therefore it dénies plàintiff the equal protection of 
the laws. .'''''' 

[2] î^laintiff does not rèfef in any of its briefs tp the contention 
urged in its bill tq.the effect that this statute is unconstitutionalas çlass 
législation, and bas apparently waived such contention. However this 
may be, it is clear that the only classification involved in the act is 
purely incidérttal to the purposes of fhe statute and necéssafy to' the 
.«n forcement therepf, îs reaSiPnable in nature, and of uni;^Qrm,and. im- 
.partial application to ail memters of the same class, , That the , act is 
not bpen to âny objection based upon its alleged arbitrary discrimina- 
tion is to6 plain for further discussion. ' '■ ''• ■■'' 
] Obvîously,it^ w'àë' the intent arid purpose of the Michigan XegisM^ 
ture, in enacting, this jfaw, to regulate the method of the sélection ajjd 
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purdiase, by the public school autborities of thè ètàte, ôf tbë'fext-bôoks 
to be used in its public schools. This intent and purpose, as well as 
the method thus prescribed by the statute, are shown by the first 
■sentence théreof, providing that— : . 

"ffo board of éducation, or school officiai lu àny school district in thls state 
shall purchâse, procure, bu'y, exchange, adopt, or permit to be used in- the 
schools of any such district any school text-book which Is not Usted wUh 
the superintendént of public Instruction as hereinafter provided." 

[3] The act in question fixes and announces the pnly terms and con- 
ditions on which the state is wilhng to deal with persons desiring to 
sell schoolbooks to the authorities in charge of its pubUc schools, 
for use therein; but no attempt is. made to compel anyone to so deal 
with thèse public authorities. It was proper for the Législature to 
prescribe such conditions and to require. that the school officiais should 
comply with the régulations, inasmuch as the gênerai po^er of control 
of the public schools of this state is vested in the Législature. Mac- 
Queen v..Port Huron, 194 Mich. 328, 160 ^, W. 627. , ; 

[4] Plaintifif is not compelled to sell its books to the schoQl ajathori- 
ties of Michigan, and it bas no vested right to make any contract of sale 
with such authorities without the consent of the authorities représenta 
ing the state. It is therefore in no position to complain of the terms 
imposed by the state upon those desiring to deal with it in respect to 
the sale of such books, or to question the right of the state to fix 
the conditions upon which it will purchâse text-books to be used in its 
public schools. Polzin v. Rartd, McNally & Co., 250 111. 561, 95 N. E. 
623, Ann. Cas. 1912B, 471. Assuming, therefore, that in order to com- 
ply with the conditions thus attached to the purchâse and sale of school 
text-books by the school officiais from the plaintiff, it would be rieces- 
sary for the latter to sustain financial loSs, and that therefore it woùld 
not or could not undertake to do so, I fail to see wherein the plaintiiï 
is deprived of any right without due process of law, or in coritravention 
o£ any of the provisions of the fédéral Constitution. Waugh v. Board 
of Trustées of University of Mississippi, 237 U. S. 589, 35 Sup. Ct. 
720, -,9 L. Ed. 1131. ' , ' 

[5] The foregoing considérations are applicable also to the conten- 
tion of plaintifï that this statute is an illégal attempt to regulate Inter- 
state commerce. Plaintiflf has no vested right, without the consent. Of 
the state, to sell and ship its books to the scliool officiais of Michigan 
in Interstate commerce. This situation is controlled, not by the ques- 
tion of place of résidence or the law applicable to sales irLititerstate 
commerce, but dépends on the old, familiar rule that a ,sale or con- 
tract çannot be made without the consent and agreement of ;both bf 
the contracting parties, > ■ : 

Theré is a sentence in the ïirst section of this statute which, standing 
alone, might seem to go beyond the purpose and proper scope of the 
statute, and, if sp construed, to be invalid. It will be noted that the 
second sentence of section 1 provides as f ollows : 

"Any person, flrin or corporation desiring to offer school text-books fgr 
adoption, sale, or exchange in the state of Michigan .shall file Mth tlie siipër- 
intendent of public instruction copies of ail such text-bookfe, together with' a 
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sworn statement of the usual llst prlce, the lowest net wholesale priée, and the 
lowest exchange price at whlch sald book is sold or exchanged for an old 
book on the Sfiine subject o£ llke grede and klnd but of a différent séries." 

This sentence, however, must be read and construed in connection 
with its context, the precçding, and the following, sentence, thèse 
three sentences comprising the entire section. When so construed 
and considered it Js apparent that the provision requiring the filing 
of this sworn satement with the superintendent of public instruction 
was intended, and must be interpreted, to apply only to persons de- 
siring to sell text-books to the public school officiais rèfefred to in the 
preceding sentence, and that the filirtg of such statement, with copies 
of such text-books, is merely a step in the listing provided for by 
said first sentence as a prerequisite to the sale to such officiais and 
therein required to be made "as hereinafter provided." Being so lim- 
ited and thus construed, the provision just quoted is not open to the 
objection ufged against it and thé latter is overruled. 

Section 7 of the act is as follows : 

"It sliall be unlawful fot any fetall dealer in text-books to sell any books 
llsted with the superintendent of public instruction as hereinbefore provided 
at a price to exceed fifteen per cent, advance on the net wholesale price as 
so listed, and the cost of transporta tion." 

The languagç of this vy'hole section is so broad as to prohibit ail 
sales of the school text-books mentioned without complying with 
the provisions of the act, whether the sale be to school officiais or to 
the gênerai public, and wliether or not the dealer be an agent of a 
school district. This language has no proper relation to the object and 
subject-matter of the statute as a whole or to the source of the power 
of the, Législature to enact it. This section must be construed accord- 
: ing to its plain terms, and, so construed, is an unwarranted interférence 
with freedom of contract and with the right to engage in the private 
business of bookselling at retail, and as the extent of the sales of 
plaintiff to retail dealers dépends on the right of the latter to resell, 
the ,efïect of such section would be to deprive the plaintiff of its prop- 
erty without due process of law. Section 7 is therefore unconstitu- 
tional and void. 

[6] As, however, this provision is distinct and independent of the 
other portions of the statute, and readily separable therefrom without 
affecting the true meaning, purpose, or effect thereof, its invalidity 
does not render the balance of the act unconstitutional or void. Bra- 
zee V. People, 241 U. S. 340, 36 Sup. Ct. 561, 60 L. Ed. 1034, Ann. 
Cas. 1917C, 522; United States v. Stephens (D. C.) 245 Fed. 956; 
Mathias v. Cramer, 73 Mich. 5, 40 N. W. 926. 

[7] Section 9, authorizing school districts to designate retail dealers 
to act as their agents in selling text-books to pupils, and prov iding that 
such dealers shall not sell text-books at a price in excess of a 10 
per cent, advance on the net wholesale price as listed with the super- 
intendent of public instruction, stands upon a différent basis than 
the provision just considered, and is a proper and lawful exercise of 
the power of the state to prescribe the terms and conditions on which 
its school officiais may, if they désire, appoint agents of their own 
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sélection. This is merely another application of the gênerai pQwër, on 
the existence ofwhich the validity of this statute is based. 

A decree will te entered declaring section 7 of the statute involved 
void, and ail other portions of such statute valid,. and: graliting and 
denying the relief prayed aceordingly. ,1 ; > '• ; h 



IJNÏTED S-l'ATES v/SACÉIÎ^ isqij^NA jPARHAti 

(District Court, S. D.blilo,E.;P. October 26,1920.) 
■koM34a-''-'- -■■.,■■:' 

L Internai revenue <S=p2 — Laws not riepc3.led.by National Prohibition Act. 

Under National' Prohibition Act; tit. 2, | 35, providibg that "ail provi- 
sions of law that are Inconsistent Wlth thlâ act are repealed pnly to tbe 
extent of such inconsistency, and the régulations herein provided ^or 
tbe manufacture or traffic in intojàçating liquor sbaU bp çppstrue*} as- 
in addition to existing laws,", theré is no gênerai rèjjcal of the inteirnal 
revenue laws relating to the manufacturé rif liqiiot ànd any provision of 
such laws that can stand wlth those of the act là not repealed by Im- 
plication. <, ' . ' ;; j . 
t. Criminal law "8=9200(4) — Internai revaiue «SS^^Cpnviction under Prohi- 
bition Act not bar to prosecuUon under internai revenue laws. 

Rev. St. SI 3258, 3260, 3â79 (Comp. St.' §§ 5994, 5997,' 6019), requirlng 
' distillera to règister thelr stills, to give bOnd and tb tnaiiitain signs on 
tneir distilleries and imposlng penalties for their violation, /leZd not re- 
pealed by the National Prohibition Act, a^d ^ priosecation thereunder h^ld 
not barred by a prior conviction for violation of Ut, 2, | 6, of BUCh.',àGt 
by manufacturing liquor wlthoùt a permit. 

3. Criniinal law <S^19fi — ^Identiïy of offenses deflned. ! ;, 

The test of Identlty of offenses, Vyhen floubte Jéopardy is claimed, Is 
'Whether the same évidence woùld sustain a conviction in either.case. 

Çriminal prosecution by the United States agains^ Saceln; Rouhana 
Farha|:. On njojipns for pew trial and. in arrest of judgmerit, Over- 
riiled. 

James R. Clark, U. S. Dist. Atty., of. Cincinnati, Qhio, apd Wm, J, 
Ford and Dana F., Reynolds, Asst P- /S. Dist. Attys., both of GolUm- 
bus; Ohio. 

F, S. Mônnett, of Columbus, Ohio, for défendant. 

SATER, District Judge.^ Two indictments, Nos. 1349 and 1348, 
were returned at the same tlme against the défendant. Indictment No. 
1349, consisting of a single, Count,was laid tjnder the Act of October 
28, 1919, known as the National Prohibition br Volstead Act (41 Stat. 
3ÔS), and charges that he unlâwfully and willfully. manufâctured at 
his résidence for beverage purposes whisky contalrimg more than onfe- 
half of 1 per |(ient. of alcohol by volume, withoùthavingbbtained a* 
permit or authôrization so to do. He entered a pleâ of guilty and' wàs 
finèd.' .■''■' 

Indictment No. 1348 charges, in the first coùrit, that at the same time 
and place, in violation of Section 3258, Rev. St. U- S. (Comp. St. § 
5994), he hai^'in his possession, custody, and;:control, a set-up still 

9s6For otber case« se« same topic * KËIY-NUMBEK in àU Key-Numbered Dlgests & ladezea 
269 F.— 3 
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and distilling apparatus' fot' the production of spirituoûs iUqUors, with- 
out having thesame registèred as required by law,; in thè second count, 
that undér seétion 3260 (section 5997) he càrried on thë business of a 
distiller of S^^irituousliquors without having given the lawfully re- 
quired bond; in the third count, that in disregard of section 3257 (sec- 
tion 5993) he engaged in the business of a distiller of spirituoûs liquors 
with intent to defraud the United States of the tax on the spirits dis- 
tilled by himj arjd ia ^g fftivrth çount, th^t contrary to the provisions 
of section 3279 (section 6Ô19) he workèd in a distillery' for the pro- 
duction of spirituoûs liqttôi-s ypon-which' no sign beariiig the words 
"Registèred Distillery" was placed;and kept. When his plea of guilty 
was entered in case No. 1349, bis counsel gave notice that he would as- 
sail the second indictment on the ground that thè National Prohibition 
Act had repealed the internai revenue statutes, apd that the défendant, 
if triedundêr indictment No. 1348, would be twice placed in jeopardy 
foi; thé éamé offense. The question was nôt, howtver, raised until the 
case was called for trïal to a jury. On account of the unexplained 
delayin presenting the tendered questions and the court's doubts of 
their meritoriousness, the plea in abatement was overruled and the 
trial prôgre^sèd. The défendant was acquitted on the third count, but 
found guilty onthefitst, second, an*! fqurth. A motion for a new 
trial and àlsp in arrest of judgment followed. The case is now for 
décision on'the motions. , 

[1]' The primary.'bbjiéct bf the Prohibition Act is the prévention 
of the use of irttoxicating; litjuors as, a beyérage^ -although it retains 
features of a revenue ,law. '. To efféçtuate that pwrpose the statute, 
requires that ail ofits provisions .shallbe liberally construed. Section 
3, title 2. That the thanufaotUfeof intoxicating liquors is still per- 
rnispible,, nçte the enacting clause of. the statute and sections 3, 10, 11, 
12, 25, and 28 of title Z-[ .The'ri^ht'jihus to rnanufactui'è is necessaj-ily 
iniplied by sections 6, 18', 21, and 29 of 'the saniè' title? SectibûV?5; 
provides that — ' j ' 

"AU \pro;visiohs of làw triât are ipconsistent wlth thts^aCt. are repealed ,oiily, 
to tlie'"èxtétit Of snch tnconststency tind thé 'regBiatiôns liere'iii proVided for the 
manufacture or traffic in intoxicating liquor stiall be construed as in addition 
to existing laws. Thlsiact shttU ij.qt rellçve any,.one fr^in paying'any taxes 
or other charges Imposed upon the manufacture or traffic iri such liquor.*' 

, Then f oUows the further proyision tha;t, if there.tje an illégal rnanu- 
f acture or sale, the tax assessed agaînst th^ offender shall be do,uble 
the amounjt proyided by.t^e then existing law, with a further penalty 
added as to retail dealers and manufacturers, and, that payment of th^ 
tax or penalty shall gjve no right to engage in the manufacture or sale 
of liquor or relieve.jfrom a çriminal or civil liability înçurred under 
existing laws. Section,.28alsQ contemplâtes the continûànce of the 
revenue laws in so far at least as thèy pertain to both the manufacture 
and; the ^sale of . intoxicating, liquprs; in that it provides that — 

"The Goiînmîssioner' [of Internai Eevenue], his assistants, agents, and in- 
spèetora, aiid aU other oificers of the TJnited State^ whose diuty it is to en- 
force «rimlnal laws, shall hâve ail the power and protection In the enforce- 
ment of this act or any provisions thereof which is conferred by law for the 
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enforcement of exlsting laws relating to the manufacture or sale of Intoxicat- 
ing liquors under the law of the United Stàte's." 

Section 9, title 3,- pertaining to industrial alcohol, exempts industrial 
alcohol plants and bonded warehouses ; established under that title 
from the provisions of a large num'ber of sections of the revenue law, 
of which sections 3258, 3260, and 3279 are a part. 

The act, not specifying any statute or part of a statute to be repealed, 
contains no express repeal. 26 Am. & Eng. Ency. haw, 718. What- 
ever repeal of prior statutes is efïëcted arîses by implication. By the 
very language" of section 3S, the repeal extends only to those acts or 
parts of acts on the same subject, which are inconsistènt and irrecon- 
cilable with the jïrovisions of the repealing act, and only to the ex- 
tent of such conflîciing provisions, andsuch must be the eiïect given 

• to its repealing provisions. 26 Ami & Eng. Ency. Law, 719, 725 ; Beals 
v: Haîe,-4 How. 37, Il L. Ed. 865, note; Wood v. U. S., 16 Pet. 342, 
366, 10 L.^Ed. 987; Street %. Co. v. Pace, 68 Ohio St. 200, 67 N. E. 
490. In State v. Roosa, 11 Ohio St. 16, 27, it is i-uled that a strong re- 
pugnancy or irreconcilable inconsisteney must exist, else the later stat- 
ute does not by implication repea! the prior one. The provision for 
repeal of inconsistènt acts strongly implies that there may be acts on the 
same subject that are not repealed. Hess v. Reynolds, 113 U. S. 73, 79, 
5 Sup. Ct. 377, 28 Iv. Ed. 927. If the Prohibition. Act. and the sections 
of the internai revenue law hère in question may bôth stand, such sec- 
tions are not repealed. State v. Roosa, supra ; Ludlow's Heirs v. John- 
ston, 3 Ohio; 553, 564, 565, 17 Am. Dec. 609;. Edgington v. U. S., 164 
U. S. 361, 363, 17 Sup. Ct. 72, 41 L. Ed. 467. Impliéd repeals of the 
revenue law are not favored. In U. S. V. 67 Packages of Drygoods, 17 

"How. 85, 93 (IS L. Ed. 54), Mr. Justice Nelson, in speaking for tJie 
' Suprême Court, sa:id: 

"In the interprétation of our System of revemie làwS; which Is very com- 
plicated, and contains numerous provisions ■ ta guard' aèàinst frauds by the 
Importers, this court has not been dlsposed to apply With strietness the r«ile 
which repeals a .prior statute by implicdtloi}, where a subséquent one has made 
provision upon the same subject, and dlfferingj In . some rpspect from the 
former, but have been incllned to uphold both, uniess the repugnancy is clear 
and positive, so as to lea'vé no doubtàs to theintent of Corigress, especialîy in 
cases where the hew law may have' been auxllia/ry to and in aid of the old, 
for the purpose of more effectually gutirding agàlnst the fraud." 

The fact that: the portion of the reyenpe law under considération 
in that case r^ated to duties on imported goods does not render the 
rule inapplicable. -See, also, Wood v. U. S., 16 ,Pet,.342, 363, 1,0 Iv. 
Ed. 987 ; Saxonville Mills v. Russell, 116 U; S. 13, 21, 6: Sup, Ct 237, 
29 L. Ed. 554; Zickler v; Union. Bank, & Trust Co., 104,Tepn. 277, ,57 
S.W.341. , , ■ : ,., ., ,,. - .■■;,.:;■;,;:, N: ' . .-'■. 

The Volstead Açt was .designedly made drasticjin its provisions. 
Tbe contention, that i the -revenue laws relating tp tjie manufacture 
and sale of liquors are repealed does not cpnsist with the; provisions 
of the açt that its . r,egulatipjis for the manufacture of ifitqxiqating liq- 
uors shall be eonstruedîto, be.iti addijtjon to ej^igtipg :lf^>v?. that th^ tax 
ijnjposed by ,thej revenue laws shall be contiq\ied, apd 'that-, the laws 
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relating to the manufacturje p'r- faj^.of intoxicating liquors , shàll be 
enforced. Section 9, title 3, by exempting industrial alcohol plants and 
bonded warehousei 'frotti- thèrccfuiremeiats- of giveti sectipnsi, necessa- 
rily implies that ihanufàctareES opflt'ating ôther kinds of liquqr prpduc- 
ing plants are ndtthus^ exempta ilf tiie act'repealed the, revenue laws 
as an entirety, that section is sûpërfluouSi Such a conclusion, is tiot 
permissible,, i£ a donstruction cani be legitimaitély found which will 
give force ta and préserve ail the language of the statute, I*eversee v. 
Reynolds, 13 lowa, 310;.36 Cyc, 1128. ■, ' 

There can be nogeiieralrepealof- the. revenue laws by the Prohibi- 
tion Act, for thereasori the Gongressby necessary import declared by 
section 35 that no such repéàl wais itltended. Blainiv. Bailey, 25 Ind. 
165, 166; Robinson V. Rippey,:lll Ind 112, 116,12 N.,-E.' 141. In the 
last-named case it \vas held. thatj, in the face of an express and une- 
quivocal assertion in a statute tbat it iS nqti thè iritentioit to repeal a 
former law, no such intention can be irnpUed frGân;the f^ctîthat the new 
statute covers the whole subject, .if-' both acts may stan4. It will ,not 
be presumed that the Congressi iutended à gênerai repeal of the prior 
étatutes,.unless the Prohibition Act is so broad in its terms and sO cjear 
and explicit in its words as to èhow it was intendedtp CQver the whp}e 
subject,: and therefore to displace the prior statute. Frost v. Wenie, 
157 U. S. 46,; 58, 15. Sup.' Ct. 532,' 39 h. Ed. 6J4; Bmx v. Savings 
Bank, 126 lowa, 691, 696,. 1G2 N,.W. 542, 3 Anq. Cas. 669. An analy- 
sis of that act and the :iîevenu,e-,4aws .discloses that;the act does not 
côver the entire subject- On -th.i$ point see; also, -U-'S. v. Turner (D. 
C.) 266 Fed.;248.s .1 • ..! > . . . .',;.■: 

.; [2] There'beingijQO gênerai, repeal ;of, the revenue laws, tbe- ques- 
tion remàihs; Are^ theisections 'of :those la;ws hère in .question in- 
consistent with the Prohibition Act? The Congress tpight bave 
provided thgt.-.a per§Qn may manufacture liquor without requiring the 
registratipn o|!J3^^',s'tiIl,..,jtIie,giV;ing o.f a bond td corifoirm to statèd.-re- 
quirettientaiOf theiaw, thepayment of a.tax on the- liquor produced, 
or the .display (Jf -a sign bearirtg''the words "Registet-edf©istillery," or 
theîr 'fàir ,equîvàlëi?ts. Corriçli^nc'è with" thèse sfatutory reiquiremeots 
,;haS; npthing whatever to.'do witK ,thé mère proçess of manufacture, 
. andyhad the iCongress seân,fit se to-do, ituneediinot at any tiipe hâve 
imposed ariy'bf ■thëm. Each 'of the- sections under^ considération ' con- 
tains a requirepent of a manufacturer not found in the Prohibition 
Act, and iiWpëses a pénalt;^''for its.distegard. We bavé sèeii thàt the 
act specificàlly prëyides thàt'thé tàxittg féktureis of existing'laws shall 
i)e retained, bu^'Ve : are reqdii^d ' to ■ iPok té the ■''revenue laws to see 
what tax is^teposed. This, provision' would dispose of the claim, ad- 
' versely f b ihé ' def e'ntiant, that 'section 3257, uïider which the thi'rd 
count is laid. (if. that section were now before us), is repealéd.- ■ '■ -' 
• The lâW maKng body àtiffiorikèd'the manufacturé' of intoxicà'iing 
liiquors f 6i- pôier than bevèràge purpofeès, àubject/'hdweyer, tô existiAg 
laWs not.iritions'istent 'Vvlth the Prohibitiort' Act. Priof to thàt time 
th!e iiïictt'm^Ùfacturé'pf Iîqtiors^hi'Odnshining-r--wa9 in somè portions 
6i fhe çduntry'|G(ùit(è tàtirition. SVitb'mânufactute'^às p^ohibited. Peil- 
alti'es fPr stich%fllaw'f'ul'n'iattufactt<fë>w6PC'împoS€d. ' It'Wâs: compétent 
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for the Congress, when, by the ■ehactment of thç prohibition- lâw, it lim- 
ited tlle manufacture of intoxicating liquors to other thàn beverage pur- 
• poÈes,' to provide that the sâme penalties as were imposed on those who 
ttlàftufactured unlawfuUy prior to its passage -should- be ifjflicted on 
•those 'vvhoîmade liquors unlawfuUy after it became:operative., This it 
Could do and did do as eff^ctualTy by retaining in force the then existing 
penalizing statutes as by enacting them anew in the prohiWtion law. 
Proof ôf maniif acturing may be given, which will warrant, à conviction 
under sectîdn 6, title 2, oi the Volstead Act, without the suhniission of 
any évidence of failure to register the still, as requiredby section 3258, 
or tolgive bond, as reqiured by section 3260, or to place and maintain 
the sign of a registered distilleny on the occupied premises, as required 
by section 1 3279.'': . ' . , , 

In the 'trial of the présent case the United StateS^ ofïered ■ proof 
of the unauthorized manufacture oî liquor by the défendant, as it 
would have.beftn required to do to convict unde;r indictrnent No. 1349, 
had défendant contested the charge made in it; but it also introduced 
évidence to show that the provisions of each of the three above-named 
sections had beetx yiplated, It was necessary that it should do so in 
order' to convict. ' The proof which would bring conviction under 
section 6 oi the' Prohibition Act Vvould hâve fallen shortof,establish- 
ing the government's case on any of the counts in the case under con- 
sidération. The Volstead Act is manifestly not a substitute for the 
revenue statutes. The two statutes denOunce différent offenses. The 
penalties proyided by eaçh are. enf oixeable. Sections ,,325$, 3260, and 
3279 are. not inconsistent with the pr6.vis,ions,of ths Prohibition Act. 

[3] The défendant, so the jury found,: sinned against two statutes. 
A ébnviction undef one is no bar to conviction and sentence) under-. the 
pther. In Gavieré*"v. U. ,S., 220 U. S. 338, 342,- 343, ;31 Svtp.Ct. 421, 
423 ,(55 L. Ed,:4^9.),JvIr. Justice ,Da'yrspèaking.;i;q^,,th'é.S.tii^i;einÇj,Ç!ourt, 
quoted with approval from Morey.v. CoijimonwealJh, I-Ô8, ^i^ss. 433, 
as fqllows: '•''■'/.■ ,.---; 

''A conviction or,, acquittai, upon one inclictment is no t)ar,îto a svibstjquRnt 
convictioïi and seiitçnce uppn ajjother, unless the évidence required tç.iS.ijpport 
a conviction upon one of them would hâve been sufBcient to warrant â convic- 
tion upon the' o.ther, U'he tent is not whether the défendant has already;been 
tried for the same act, but whether he has been pyt.in jeopardy for the sàme 
offense. A single. act may be an offense against tW.o' statutes, ànd' if éach 
statute requires proof of an adrtitlonal'faet' which "the- otlier cloes not, an 
acquittai ot conviction unçler ëither statutc .does not exempt thé défendant 
from prosecution and punishraent under the other." '. : ; . ] 

■ See, also. Carter v. McClaughry, 183 U: S. 365, 3'94„ 395; 22 Sûp. Ct. 
. 181, 46 L. Ed. 236; Burton v. U. S., 202 U- S. 344, 377, 26= Sup. Ct. 
688, 50 L. Ed. 1057, 6 Ann. Ças.-392-;,U. S. v.' Turner, at pages-250, 251 ; 
Byrne, Fed. Cr. Proc. § 217. ■' ïn Kelly v. U. S., 258 Fed. 392, 397, 
169 C. C. A. 408,. 413 (C. C. A., .6), the plea of autrefois acquitwas 
urged. in disposing of it Judge Warringtôn saidi 

"i^uch a çlea,' however, is ui]availing, unless the offense; presently cJiarged 
îs precisely the same in law î^nd fact as tlio former one relied on undter the 
plea." ' "'■ ■ '-■ ■' ' ■ ■ ' 
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See, also, Bens v. U. S., 266 Fed. 152, 160 (C. C. A. 2). 

The test of identity of offenses, when double jeopardy is claimed, 
is whether the same évidence is required to sustain them. If not, 
then the fact that bdth charges relate to and grow out of one transac- 
tion does not make a single offense, where two are defined.by. the 
statutes. Morgan V. Devine, 237 U. S. 632, 641, 35 Sup. Ct. 712, 59 
L,. Ed. 1153. The offenses charged in the indictnient under considera- 
'tion (No. 1348) -are not the same as that laid in the othen indictment. 

The sections of the internai fevenue law under which the défendant 
-was convicted'iiôt having heen repealed by the Prohibition Act, the dé- 
fendant has not been twice put in jeopardy for the same offense. In con- 
Sîdering the case the court has not been unmindfial of the rulings made 
in U. S. v. Windham (D. C.) 264 Fed. 376, U. S. v. Sôhm. (D. C.) 265 
Fed. 910, U. S. V. One Ëssex Automobile (D. C.) 266: Fed. 138, and 
U. S. V. Turner (D. C.) 266 Fed. 249: 
> Both motions are overruled. Exceptions may be noted. > 



BALDWIN LOCOMOTIVE WORKS v. MISSOURI, Ô. & G. RY. CO. et al. 

; (Dlstrldi ' Court, B. D. 'OWabolna. November 1, 1920.) 

No. 2022. 

1. Railroads <&=>30 — Trustée under reorganization i^an may be a ntmreai- 
dent. 

Under a rallroad reorgariizatioh plan, the résidence of à trustée for 
stoek in tlie new company is not required to be ifl tlie court's judicial 
circuit, and the custom is to the contrary. 

3.jBaiIrosds^&=^30^-Tnistee in reorganization proeee^ings selected by eQurt. 

, A ^^road ^reorganlzatlon plan,! permitting i a majority of the bond- 
hbldérs in the, ol'd company to sélect stock trustée?, aud allowing the 
cbur^ tp Inake ^niinbr changésin the plaii, does 'not* aùthorize sueh a 
sélection, Whéreless than a majority of the bdndholders concur; but, 
where it appears that the consentlng bondholders probably represent a 
majority of the bonds now existing, the court will appoint the trustées 
recbmmehded by such bondholders, undéi* a provision of the reorganlza- 
tion jplan authorliing the judge to appoint and discharge stock trustées. 

Suit by the Baldwin Locomotive Works agairist the Missouri, Okla- 
homa & Gulf Railwày, Company and others, in which receivers were 
appointed. On pétition by the Fidelity National Bànk&, Trust Com- 
pany, and Henry C. Fiower, Lester W. Hall, and George T. Tremble, 
trustées. Pétition disinissed. ■ : , . 

Juçtin D. Bowprsock and Jules Rosenberger, both of Kansas Çity, 
Mo., .for complainants^ 

Frank Hagermai^aild Henry L- Jost, both of Kansas City, Mo., and 
George H. Williams, of St. Lpijis, Mo., for défendants Frank Hager- 
man and B. Hayvvood Hagermani . ' . ' , 

Arthur Miller amd Maurice ;t'^-Winger,lpth of Kansas, Cityj Mo., 
for défendant New. 

■ '^ Sparritt, Jones, Seddon & North, of, Kansas City, Mo.; for Amer- 
ican Car & Foundry Co. aiid Barney & Smith. 

®=jFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Warner, Dean, Langivorthy, Thomson & Williams, o£ Kansas City, 
Mo'. (O. H. Dean and Roy D. Williams, both of Kansas City, Mo., of 
counsel), for Day and Hôffmàn. 

George H. Williams, of St. Louis, Mo., for St. Louis Union Trust Co. 

New, Miller, Câmack & Winger, of Kansas City, Mo., for défend- 
ant Kansas, O. SE. Ry; Co. 

HOOK, Circuit Judge. On March 30, 1920, counsel for the Fidel- 
ity National Bank & Trust Company of Kansas City, Mo., and Hen- 
ry C. Flower, Lester W. Hall, and George T. Tremble, trustées, ad- 
vised William C. Hook, United States Circuit Judge, of their désire 
to présent a pétition to be filed in the receivership case of the Missouri, 
Oklahoma & Gulf Railroad , in the United States District Court for 
the Eastern District of Oklahoma. On March 31 counsel was direct- 
ed first to file it with the clerk of the court at Muskogee, and to ad- 
vise the judge of its gênerai purport, so that he might estimate the 
time proper for a hearing. This direction was upon the assumption 
that it was an orderly pleading in seemly terms for the redress of 
grievances. It subsequently appeared that counsel had previously 
mailed the pétition to the clerk; also that he had donc so as. a matter 
of right, and as.not subject to the equity practice regarding interven- 
tions. An exhaustive liearing of thp matter was had at Kansas City 
April 12 to 15, 1920, ^nd every reasonable aid and indulgence ,to its 
f ull présentation was accorded. A transcript of the évidence at the 
hearing was not received by jÇhe judge until shortly after the middle 
of July, 1920.- : Since that time considération has been giyen it as 
■prqjmptly as consistent with the demands of pther public busirjess. The 
following is a brief review pf thç case of thle Missouri, QklaKoma & 
Gulf railroads:, - ' ' . . ,_ 

The railroadg comprise a, System of about 329 miles, extendjng from 
Çaxter Springs, Kan., across E)astern Oklahoma, to Denjsbn, Tex. 
They were pwned by four railroad companies, organized by or in the 
sàme interests to rnake a coi^nected line. The stocks in, the companies 
were directly or indirpctly owned or çontroUedby Wililàm ,Kençfick; 
and his aissocia.tes. The enterprise became insolvent, and on December 
1,1, 1^13, the Bàj[4>vîn Locomotive Works filed a creditor's bill in the 
Unite,d States ; District Court for the Eastern District of Oklahoma, 
for the appointn)e;nt of a receivçr and the marshallng of as^ets. Mr. 
Kenefick, as thëmovingspirit in the construction o£ the railjoads, was 
appointed receiyer by consent of the parties.. The St. Louis Union 
Trust Company, of St. I/juis, Mo., was the trustée in several mprt- 
gages on the railorads consFituting the System, securing issues of first 
raortgage bonds, of which $12,241,100 had been marketed and were; 
outstanding in the hands of purchaserç. ,. Qn January 2, 1914; the 
St. Louis Union Trust Company, as trustée, filed an intervenjng pé- 
tition to préserve the unity and integrity of the properties. The.orig^' 
inal l»ill of the Baldwin Locomotive Works and the intervention o£ 
the St. Louis Union Trust Company, trustée, were Consolidated. On 
January 8, 1914, the complainants, Baldwin Locomotive Works and 
St. Louis Union Trust Company, the receiver, William Kenefick, a 
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reofganization committee of bondhoUierâ, other large bondholding 
interests, and unseçttfed creditors appeared before the court. Mr. 
Kenefick voluntarily retired as receiver. , Çounsél for the parties above 
mentioned therenppn reçommended .the,appointment ofMr. Alexander 
New and ,Mr, J/)uis S. Posner as rpceivers. Their,: rieçommendations 
were entered in the record of the cause and the appointment was made 
the same day. Mr. New was regarded as being favored by Mr. Kene- 
fick, and, MrJ Posner was a partner of Mr. John R. Dos Passos of 
NevvYork, who represented a French committee 0{ bbht^hçldérs hold- 
ing several milHon dollars of the first mortgage boftdS^ ' 

The'financial condition of thé railroad èompânips' and the.physical 
condition of the properties wére so ,yery bad thàt'the question of the 
issue of' receivers' certificates sodn airose. The p'ropQsaî tQ iss'ue such 
certificates originated with the parties ' in interést, and nôt with the 
court. The court neither took tjie iriitiative Aof . recomriiended the 
measure. On the contrary, it dècHned to av<tnofiié. the isslie of re- 
ceivers' certificates unless ând until aïl the important interests in the 
property, including the first, naortgage bondholders, joined in or cx- 
pressed their approval of record. It was generally understdod that 
nearly ail of the fifSl; niortgage bortds had.beeû marketed abroad, the 
greatmajôrity of'them,ab'out $10,000,000 in the provinces bf France 
and in Belgîtim, ahd thefe wa's difflcitlty in.definitely 'agcertainirig who 
ovvned 01^ h^d them. Consequéhtî j^' oh Jàriuàry 4, 19.14, the court ap- 
pdinted Mit. He'rman C.' Huffer fo inake inqtiify'and report upon the 
ownérship of the bonds, or who . reprefeented the bondholders, to the 
end that their view regarding fhe is^iié^ of receivei;s" 'çi^ificates on 
property in which they Were sO heavily liiterested rnight bé'a^certained. 
Mr. Huffei* was relat^d to V. Htifïér,8i Co., of Pàris/.'Fràiice, which 
itself owned and repïesénted a cbn'siderable aiholint of the bonds, and 
whose counsel in this country was Mr. George Whitelock, sec<"éitary of 
tbe.American ,Bar Association. Mr. Huffèr werit abroad in 1914, and 
after much difficulty succeeded ih'.locating the owners of the largef 
part of the bonds or their repres^tatïves. Mfe made thrèë reports to 
the court, showing finally the owners or represetltatives of $9,322,400 
dut of a'total of $12',b49,600 soldabroâd, leavîn^. $2,7 17,200 uillocated. 

An application for authority td issue $1,750,000 ofrpceivers'.çertif- 
icktés was filed December 3, 1914. It waS"con^ènte'4, to'by :,the rail- 
road companies constituting or controlling the Missoilfi, Oklâhotnà & 
Gulf System, by the construction compaiiïes.owning à'ïriajdrity of their 
capital stocks, by thé, St. Louis Upidn Trust Company, trustée in the 
fifst mdrtgages, in â'qualified way and to the exterit of its authority 
in the premisçs', by the Représentatives of a majority Of the diitsfanding 
fifst mortgage bonds, and by a large number of intervening creditdrs 
claiming a lien on the railroad properties. Thèse consents we¥è en- 
tered upon the record of the cause, and ori February 19, 1915, an or- 
àtt aiithdrîziiîg the issue of the certificates" wà§ made. A few day's 
altèî'wârcîs $750,000 of the certificates were sold tO the Fidelity Trust 
Gonipàny, df Kansas City, Mo., ât 94 per cent, bf their f aCë ' vïilue ; 
the price being the best obtainâblè; atid 'h'aVing been consentéd to "by 
the' parties in ihtèrest simîlarly to the consent aùthorizng their issue. 
On February 23, 1915, Mr. Posrier resigned as receiver/ and a few 
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days later Mr. Henry C. Ferris was appointed in his place. This 
change was made at the instance of représentatives of the foreign 
bondholders, and particularly ât the suggestion of gentlenien who were 
endeavoring to reorganize the property, one of whora was an ex- 
perienced raih-oad man of national réputation. Mr. Ferris was highly 
recommended to the court as, a practical operating railroad pian. He 
was at once put in charge of the road and of the immédiate expendi- 
ture on the property of the proceeds of the receivers' certificates so far 
as available for that purpose. 

The Missouri, Oklahonmà Gulf was heavily indebted to the Bald- 
win Locomotive Works, the Barney & Smith Car Company, and the 
American Car & Foundry Company for rolling stock and locomotives 
sold on the customary equipmjçnt contracts of lease or conditional ^â|e. 
On February 20, 1915, the aggregate of such indebtedness, with in- 
tèrest, was a little short of $1,000,000, of which $743,034 was prin- 
cipal. The three equipment compànies agreed to take $250,000 of the 
receivers' certificates at par and apply the amount on their claims. 
On April 26, 1915, the receivers, Mr. New and Mr. Ferris, were au- 
thorized to consummate the transaction, and it was donc. This left 
$750,000 of certificates authorized, but not disposed of. Oïi October 
16, 1915, the receivers filed a voluminous pétition, settlng forth in 
itemized détail the repairs and improvements necessary for the prop- 
erty in their possession, and asking authority to sell $500,000 of the 
rerhaining certificates to the Fidelity Trust Company at the sapie price 
as before, and to apply the proceeds on the work. The order was en- 
tered,and the,,(;ertihcates sold accordingly. Subsequently.additidùal 
certificates were similarly sold, until the amount outstanding was 
$1,720,000. ■ 

It may be observed that, when the receivers were appointed, the rail- 
road property w^s in very bad.p.hysical condition. It was impossible to 
operate it and £omply with the public statutes, or to operate it at ail 
except at a heavy and constantly growing loss. The equipment and 
motive ppwer were run down. The compànies had no shops or other 
facilities for making their owri repairs. Engines had to be sent to 
other railroads to be overhauled. More than half of the railroad mile- 
âge was unbaUasted, and considérable of it embedded in- the earth. In 
December, 1916, 156 main line derailments were reported to the Okla- 
homa Corporation Commission. The cdUrt was'informed that the 
chairman of the commission rbad expressed the view that the condition 
of the railroad madè it- a public nuisance and its opération should be 
stopped. The supports under steel bridge spans had sagged, and there 
was great diffictilty in restoring and rr)aintaining necessary parts of the 
railroad against destruction by floods.' Thèse, with many other simi- 
lar physical conditions, and financial conditions in keeping with them, 
presented a serions task for the receivership. The major part of the 
proceeds of the sales of receivers' certificates were applied as soon 
as possible toward the rçstoratioq,of the property, a very large per- 
centage to necessary ballasting. Such debts as tlireatened its integrity 
were paid with the assept of the:pa,rties. From time to time the re-- 
ceivers made reports of ,, their expenditures and the purposes {or which 
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they were tiiade, which met the approval of the court atid appârently 
of ail the pair ties. No objections were made to them by any-party. 
The efforts at rèorganization, originating with the parties in interest, 
failed becaùse of the war in Europe, which was growing in intensity. 
Consequently a gênerai conférence wàs called for April 11, 1917. It 
resulted in the following order made of record in the cause: 

■ ' "Order. 

"This cause came on for hearing thls April 11, 1917, upon a gênerai confér- 
ence between tbe receivers, mortgage trustées, parties to- the causes, repré- 
sentatives of bondholdcrSi creditors, and stockbolders. Tlie conférence was 
called by the receivers, at the request of the court, to,- consider what steps 
should be taken to speed the cause to final hearing and close the receivership. 
Thereupon thé court, af ter announcing the purpose of the conférence, stated 
to : those présent that thé receivership had already continued an unusual 
lelhgth of tlme, because most of the first mortgage bondholders were citizens 
of Enropean nations at war since. August, 1914, and hâve not been personally 
accessible, but that it should not be further continued indefinitely, even for 
that reason, if it can be wound up with substantîal justice to ail interested, 
whether présent or not. At the request of the court there was a gênerai 
expression of vlews by those présent. It appeared that a large part of the 
flrst mortgage bonds were held in small amounts by résidents of France, 
Belglum, amd Great Britain, particularly the former ; that prlor to ttfe 
beginning of the war some steps had been taken on behalf of the bondholders 
and stockbolders to reorganize the property of the défendant railroad com- 
panies; that the efforts appear to hâve been abandonèd; that some substan- 
tîal amount of new capital is Imperatlvely necessary for such a rèorganiza- 
tion, and.to enable the railroads to be opéra ted as a golng concern and to 
perform their, duties to the public ; that it Is impossible for the flrst mortgage 
bondholders to raise the new capital now, or within any deflriite, reasonâblé 
peribd in thé future, nor, considering the value of the property and existing 
financlal conditions, is it ïiracticable tb raise such funds by assessment upon 
or voluntary subscriptions from the second mortgage bondholders, the credi- 
tors, or the stockholders, The conclusion, concurred in by most of those who 
spoke upon the subject, was that no organized effort on the part of the gecu- 
rity holders to ' reorganfee the properties and close thé recel versMï»; could 
teasonably bè éxpected within' any déflnité period of timéi and that It re- 
mained for the court to take action; That is also the yiew of :tbe court. 
It is therefore oràered : 

"(1) Thç St. Louis Union Trust Company, trustée, hereby conséntiiig and 
hàving'authority'to do so, shall promptly' fllè heréin a bW or bills for fore- 
closure and speed the same to hearing and decree. 

' "(2) The receivers herein are directed to employ çome cine of compétent 
légal ability tb prepa,re and submtt,,to the court for its considération and 
détermination a plan of reorg^jilzàt'ion of the properties in thelr hàiids as 
falr and just tb ail as c'ondiS'ôns w'ill permit. ,The plan in général dutllne 
'shah contain provisions for thé" raising and'Sefeuring of siich neW capital 
aâ imay be.:vitally necessary, for the récognition of the, existing ; security 
holderg and creditors, so far. as practlçable, considering the value of the prop- 
erty, for the équitable adjustment of their respective relatipns.to the proper- 
ty, givihg the security holders,. particularly the holders of flrst mortgage 
bonds in Europe, such tlme and oppottunity to avail theiaseiVes of ' the provi- 
sibiià' ma'dè for them as can lèasonabiy be givien, and for the, future corporate 
gofremment aodcontrol of thé reorganized eorporatipn or corporatfpns. 

.'^April 11,1917. WiUiani,C. Hook,TIpited States Circuit Jùdge." 

Pursuaint 'fo the above order- the'' fëceivers emiDloyed Mr.- Frank 
Hage;-rrtan, of Kansâ'â City, Mp., to prépare a plan of' rèorganization 
for sùbmission to the court, and on June 27, 1917, the St. Louis Union 
Trust Company, trustée, filed' bills for the foreclosure of the mort- 
gages. Mr. Hagerman prepared a plan of rèorganization and several 
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modifications of it, but was unable to satisfy the conflicting interest?' 
to sucli an extent that they would accept it. A meeting largely at- 
tended by the parties or their représentatives from the East and the 
Middle Wést was held at St. Paul, Minn., in May, 1918, when the 
failure of the receivers' plans was reported, and the judge of the court 
undertook to solve the difificulties by a formulation of a plan himself. 
The problem to be met was three-fold: First, the securing of new 
f unds, which, under the conditions then existing, could only be obtain- 
ed from the United States Railroad Administration, this because cash 
assessments customary in such reorganizations were impracticable ; 
second, the adijustment of conflicting interests prior to the old first 
mortgage bonds; including the costs and expenses of reorganization, 
receivers' certifiaàtes, receivers' liabilities, etc. ; third, the treatment 
to be accorded the old first mortgage bonds, held almost wholly in 
Europe and many then in the immédiate theater of the war. The 
amounts tO'bc ûbtaitied, .if possible, from the Railroad Administra- 
tion, . were f ully) discussed at the meeting in ail their bearings, and al- 
so the methods of reconcilement of the other interests. It was a dififi- 
eult problem, and the judge devoted much time to it and to the mat- 
ters which immediateLy arose under it. . • 

' A-plan wa's prepared, dated August 31, 1918, and first officiallysub- 
mitted to the Railroad Administration at Washington for its corisider- 
ation. It was Gonditioned upoh the making of a contract with.the 
Railroad Administration for opération during fédéral control and for 
advancement or loan of the necessary funds. The arrangements were 
flnally made with the Railroad Administration, and consummated De-> 
ceihber 21, 1918, by a signed memoranduiin of agreement, to be a^ part 
of the standard form of contract when execUted. It may be said hère 
that the, Railroad Administration afterwàrds abandoned the practice 
of standard. coritracts, and substituted particular settlements in their 
place. This, however, did not afïect the agreement, of December 21, 
1918. The plan; was changed in a few respects, to make it harmonize 
with the agreement, and it was formally promulgated December 31, 
1918. The Railroad Administration expressly approved the plan. The 
railroad was taken under fédéral control as of the foUowing day, 
January 1, 1919. The plan and the agreement fixed the amounts the 
Railroad Administration was to advance or loan and the purposes, and 
provided that the government should hâve a' paramount lien. A new 
Company was tobe organized to bid for the property at the foreclosure 
sale, and if successful to take title. The major part of the allowances 
and costs in the receivership, which ordinarily.are first paid, were by 
those entitled to them voluntarily reduced to the class of 'receivers' 
certificates and other receivers'jliabilities, to which were given class 
A bonds of the new company, next .in. security to the paramount lien 
of the government. Provision wàê made in the plan that other claims 
determined to be prior in lien or equity to the old first mortgage bonds 
should be paid in class B bonds i©f the new company, next in lien to 
class A. Thc'iiolders of the old first mortgage bonds were to receive 
half of the principal of their holdings in class G ^bonds, inferipr, in 
liento A and Ê, and for the balance and accrued interest ,were to hâve 
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the preférred stock of the new company. That stocjk wîll constitutç.the 
gr6atxontit)Iliflg major ity. - >; . :: : 

Ample oppoftunity was accorded the foreign bdndholçlers to, avail 
themselvés of the plan and to save their equity in' the properjty/ There 
were other and minor (provisions, but the above in gênerai iS; the finan- 
cial structure of the plan of adjustment. liargepowers were conferrefi 
upon the judge to carry oiit and consummate the plan, including the 
àppointnient of trustées to holdand control the stock of the new com- 
pany Unfil it should be finally surrendei-ed to those' ultimately entitled 
to it. Thèse -pôwefs were conferred upon the judge, not upon the 
court in which the receivership was pending, and upon his death or 
disability to act they devolve, not upon the court, but upon his sug- 
cessor in office. Assurances were givén by creditors; f rôm time to time 
of their assent to the plan. A meeting was held in' May, 1919, also 
largely attended, at which suggestions and objections were heard and 
considered, and the plan was formally declared fair» équitable, and 
operative. For the informatioïi and conven'ience-O'ft the parties, the 
plan and the subséquent orders marking steps in; its consummation 
were filed with the clerk of the court at Muskogee,, Okl., regardless of 
whether they pertained to the receivership or not. , î 

Mr* Ferris resigned as receiver, effective January 1, 1919, and be- 
came the operating superintendent under the Railroad Administration. 
On AprillS, i'919, a final decree df foreclosure of the old mortgages 
was entered. An order of sale was issued, and on July 8, 1919, the 
coftimissioner sold the property to Arthur Miller, Esq., who.acted on 
behalf of the plan of adjustment and the new company tobe formed 
under its provisions. On July 31, 1919, the new compzny, by the 
name of the Kansas, Oklahoma &■ Gulf Railway Company, was or- 
gànized, and; the title was thereupon conveyed ibo it. It mapbe ob- 
served hère that;*as customary, the first directory of thfi^/Cômpany was 
intended as temporary, and under ordinarj' circuœ&tancés-would. soon 
haVfe given way to one more permanent 'and représentative. On' De- 
cember 1, 19l9j'the judge appointed the three stock trustées under the 
plan of adjustment, one of whom was the Fidelity National Bank & 
Trust' Company, a petitioner ih^ tfais case. 

It is not necessary to take up the pétition in détail. Its character and 
thé truthfulness of its charges are sufficiently illustrated by what wiU 
be said. The pétition charges that Mr. Hagerman was counsel for 
thé Banque Franco- Américaine ; that between !the Banque and the 
railroad companies lajge unsettled demands existed when the receiv- 
ers were. appointed ;. also that the Banque or its successor was still 
(March'31,'d920) asserting claims against the railroad companies or 
the receivéYâj and was claiming prefeténtial liens and bonds of the new 
railroad company èqualinirankJto the bonds, allottable under the plan 
of adjustment'to the petitioners. ffThe manif est i intention of the peti- 
tioners was to charge that Mr. Hagerman vyas guilty of grbss profes- 
sional misGonduct, in that he was ptoetending to serve a( the same time 
two sidés in a case havin^ confltctînSg-interests— thé .receivership,. in 
whîth' ail creâitot^s were înterested,' on'the one hand, and: on theother 
a Personal client^ ivhdKé demands we»e.aidyerse to the interests of it.hé 
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Qther creditors, and particularly lo the interestsof the petitiqners. The 
court record in the case, accessible to everybody,; plainly shows the 
charge to be untrue in both letter and spirit. This is so manifestly 
the caSe that there was no justification'' foi: fiiaking the charge, much 
less for putting it in the records of a court of justice. After giving 
pubhcity to the charge, there \yas'iro serions- attempttp proye it. The 
facts in the matter are thèse : ., . , , 

Before the receivership, the.railroad companies had ernployed the 
Banque Franco-Amercaine, of Paris, France, as an agency to market 
their bonds. When the receivership came, the Banque had in its 
possession unsold several million dollars of the bonds of the companies, 
and also had claims against them for varions disbursements made and 
liabilities incurred. The nécessity* of adjusting the accounts and of 
getting possession of the unsold bonds, so they could be canceled and 
no longer exist as an apparent charge upon the property, was made 
the subject of averment in the first pleading filed in the case — the bill 
of complaint of the Baldwin Locomotive Works. The Banque Fran- 
co-Américaine went into liquidation, and Mr. J. Dumas, of Paris, be- 
came its liquidator. On February 19, 1915, Mr. Hagerman, as coun- 
sel for Mr. Dumas, filed in the receivership cause a detailed statement 
of the matter and a proposition of adjustment. The parties to the 
cause — that is to say, the plaintifïs Baldwin Locomotive Works and 
the St. Louis Union Trust Company, trustée, the défendant railroad 
companies, the French committee of bondholders, and the recéivers, 
ail recommended that the adjustment be made. Their recommenda- 
tions were in writing, and were put of record in the cause. On the 
same day the court made an order authoriziilg the adjustment. The 
claim of the Banque Franco-Américaine thereupon disappeared as a 
disputed matter in the cause. This was more than two years before 
Mr.Hagerman was employed to act for the receiyers in the matter of 
the reorganization. The amount allowed in- Ahe adjustment was for 
taxes imposed by the republic of France on the sale of the railroad 
bonds in that country, for which the Baftque Franco-Américaine had 
obligated itself . No claim has ever been made by or for it, or Mr. 
Dumas, its liquidator, as is alleged in the pétition, that they should 
hâve class A bonds of the new company under the plan of adjust- 
metit, or that they should hâve, in the langua.ge of the pétition, "bonds 
of equal rankwith bonds of your petitioners." Môreover, no such 
claim could be made or allowed 'under the plan. Every. reasonable 
person inte'rested in the case and in the reorganization of the railroads 
knows this to be so.; . i ;, 

There is much more in the;petition designed to reflect injuriously up- 
on the iritegrity of Mr. Hagerman and upon the propriety of his em- 
ployment in the receivership and. the reorganization. Most of it is in 
gênerai terms, interwoven hère, and there' with spécifie averments, some 
of which are wholly untrue, and others pàrtly trjue, but where the full 
truth would deprive the averments of allibeàting or significance. A 
single instance of the latter will:silfiîce toi show their character. For 
example, the pétition charges' the following: 

"Said Hagerman also, at the spécial- 'in.%tanc& aûd ' retîuést of sald judge, 
negotiated witU the oilicer.s , lOf the Wniïeti ; Stfttes Kailroad Adûilnistr^.tion 
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for extensive loans to be made to the recêivers, or the new company referred 
to in sala plan, and, for the terms of compensation to be pald by the govern- 
ment for the use, dùrlng the perlod of govèrnment control, of the railroad. 
property In the hands of the recelyers; said loans to be secured by a para- 
mount lien on said property." 

Elsewhere in the pétition is the f ollowing averment : 

"The amount of the govèrnment lien authorized to be seeured as a para- 
mount lien under said plan will net be less than $2,280)000." 

In a (Jualified sensé the first averment is true; but it is not ail of the 
tmth. Known facts were ômitted, so^.that an untrue inference was 
necessarily conveyed by the averment, taken with the balance of the 
pétition. The inference conveyed by the language employed is that, 
at the instance bf the judge, Mr. Hagerman dealt with the Railroad 
Administration without the consent or participation of the petitioners 
and other creditors, and arbitrarily negotiated the terms of compensa-- 
tion for govèrnment control, and also for large loans, which were made 
paramount liens upon the property ahead of the recêivers' certificates. 
The facts are thèse: 

It was known by ail that^ f linds f rom some source were esâentiâl to 
any effective plan of reorganization, and ail knew that the funds 
could not be raised by assessment upon the creditors, the bondholders, 
or the old railroad companies, as is cïfstomary in other reorganizations 
of railroads. Those conditions were conceded by ail. Government 
control: of railroads, which. beganjanuary 1, 1918, and the power t» 
advance or loan moneys to the carriers, furnished a way but. At thé 
open meeting iii May, 1918, attended by représentatives of the prin- 
cipal creditors, bondholders, and other interested parties, including 
the Fidelity Trust Company, the above situation was fully discussed 
in connection with a plan of adjustment tô be formulated by the judge. 
Amounts an4 purposeslwere fully discussed. 

The position of the court, ;alwa,ys maintained ànd never departed 
from, was that it wouldcontràct for no loans from the Railroad Ad- 
ministration to be secured by a lien prior to the recêivers' certificates, 
except pursuant to a plan of adjustment acceptable to a sufficient num- 
ber bf the creditors, including the holders of the certificates, to make 
the pldn'etïecti^e, and that in such case the loans and paramount: lien 
would be at the instance of and on behalf of. the creditors themselves, 
instead of through an arbitrary exercise of power by the court or judge, 
That position was definitely madè known to the Railroad Administra- 
tion on June 29, 1918, at Washington, whilst the judge was working on 
the plan of' adjustment Which was aftèS-wardspromulgated. 

The plan prepved by the judge was completed August 31, 1918,. but 
the negotiations with thé 'Railroad Administration were not completed 
until December 21, 1918, when 'the writtèn agreement was signed, 
The plan was theiteupon modified ih a f ew .particulars to conf orm with 
the agreement, and finally dâted and promulgated December 31, 1918. 
The agreement witH the Raikoad'Adiiiinistration spécifies, the sums bf 
money to be loaned and theipurpbsès-.'Accordingto express, terms in 
thé.agreementj $255,000, was loaned. that dayy December 21, 1918, of 
which $225,000 was imperativelyneeded to meet bâck pay awarded 
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employées, who were threatening to strike because of delay în paying 
them, and taxes due January 1, 1920. This was the first money ob- 
tained from the Railroad Administration. It may be stated broadly 
that no money was then or thereafter borrowed from the Railroad Ad- 
ministration, except with the consent, formaUj^'or informally express- 
ed, of a sufficient amount of creditors, including those holding receiv- 
ers' certificates, to make the plan of adjustment effective. 

That this is true as to the petitioners appears from tlie following: 
The Fidelity Trust Company, whose interests are now represented by 
the individuâl petitioners, employed counsél, who went to Washing- 
ton and ably aided Mr. Hagerman in the arguriaents and negotiations 
that resulted in the agreement of Deceihber 21, i9i8,,under which the 
moneys loaned by the Railroad V\.drninistration were obtàined, and 
which in terms provides for a first lien on ail the property of the new 
railroad Company. How well caïcUlaféd, therefore, to misrepresent 
and decèive, is the allégation that at the instance of the judge said 
Hagerman negotiated for extensive loans from the government, to 
be secured by a paramount lien. 

As already observed, it is elsewhere allèged in the pétition that the 
amount of this paramount lien "under said plan will not be less than 
$2,280,000." The averment of this large sum was calculated to ag- 
gravate the inference conveyed by the other. The plan shows on its 
face that the averment is not true. Moreover, the amount fixed by the 
agreement of December 21, 1918, with the Railroad Administration, 
which controls the matter and of which petitioners had fuH knowledge, 
is less than $1,500,000. Accurately, the aniount is $1,411,687.30, and 
it includes $86,687.30 of principal of equipmerjt obligations, which, as- 
suming that the railroad will be operated and continue as a goirig con- 
cern, is to that extent merèly a changé frorri one forrn bf paramount 
obligation to another. The pétition exaggerates the true figures by 
over $800,000. ' , . / ' ■ . > . \ 

Itisshown that Mr. Hagerman is unf riendly to onè'of the individuâl 
petitioners. The averments of the. pétition discjose that the feeling is 
fuljy reciprocated. 'yv^ith it and its causes tliè'jc'ourt, thç, judgé, and 
the other parties, whose interests are mahy tixnes more than those of 
petitioners,- are not concemed, except as they ma,y obstrùct or imperil 
the consumma-tion of the plan of adjustmenti The feeling has not been 
aUpwed to affect thé légal rights of the petitioners, or to prevent them 
froni presentirig their claims ana.views to the court and judge, the 
same as other parties of ail ,çlass,çs.have felt free t0j4p, and as has 
been ^one many tirnes. Ail impo:;tafit acts of record in , the receiver- 
ship, the plan of adjustjmejit, and steps tqward consummating it.have 
been those of the court or the judge, upon fuU çonsiderationt Neces- 
sarily considérable ofsùbordinatç importance afid détail had to be in 
the first instance intrustéd to others, tjut. always, with, the right to a 
hearirig on différences that, develçiped. Tha,t course wàs so necessary, 
and its conditions so genèrallyunderstood and observed by the parties, 
that contentions now ,to the,. contra j'y hâve no.bapis in truth. • 

Mr. Hagerman is.a lawyer of natibn;al ireputatïon, and is umyersally 
regarded as one of eipinerit abiFity and!of'thç highest iptegrity, The 
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bréach of friefidly relations' above mentioned, about which mtich évi- 
dence was given at the hearing, occuîrred in 1916. Mr. Hagerman 
was empfoyed for the reorganization the foUowing year, 1917. At the 
heâring oï the pétition in April, 1920, the individuàîl petitioner referred 
to, in speaking as 011917, testified as follôws: ■ 

"I regarded hini as aifery flt person to do it; probably the best they 
could hâve employed." ; > ' 

' This feature of the petitibri need not be pursued îurtl^er, 

[1] Objection is niade to Alexander New as a stock i trustée under 
the 'plan of adjpstment, because he does not réside in this Unîted States 
judicial circuit. ' Theré ;is npi requirement of suçh résidence. More- 
oyer, ;the'; cuâtôrn is tp the cpritrary. . Ifip a common practice in the 
case ôf Vyèstërn railroad propçrti^s to sélect as stock trustées men who 
i-eside' in New York, ànd sonjptirnfS eyen' résidents in Europe. T?he 
existence. pî the custom is so! wéll' .Rnow'n that it cannot be âssûrnéd 
Pietitidriers were ignorant ôf it. New York, where Mr. New résides, 
at présent is tflè gatewày into this cbuntfy for the Missouri, Oklahbma 
& Gulf foreign hondholders, , who will be entitled to most of the trus- 
teed' stocks, 

Agàîn ,Mr. New' is assailed as a receivér. He was a réceiver when 
the Fidelity Tr'yst Company first' negotiated with him for receivers' 
certificates,and frdni that time Until this pétition was filed, ,a pèriod 
of over fîVe years', np objection was, ever rnade to the court thàt Mr. 
New was'npt ^ualifiëd inevery'.way, wàs iiôt competently discharging 
his dùties, or'was'hpt faithfùl to his trust. It is true that Mr. New 
is not a practical railroad iTian, but neithér are any of those whom the 
petitionér's naiiiè for appointrnent as offiçers of the new railroad Com- 
pany. Mr. .New's associate, Mr. Fetris, was directly in charge of op- 
érations, ;and' Mr. _Ne:V^l'af ter hé removed to New York, was contintied 
as à réceiver tô lid efforts on behalf of the Eufopéàn bondholders to 
reorganize the, railroads arid to deal with the Eastern equipment com- 
paniés holding, principaf- and interest, neàrly $1,000,000 of obligations 
of the_ ràilroads. ' In this lattër matter he peffofmed a very valiiable 
.service. The rçiTioy'al bf Mr. New as'recèivër is sought' at this time, 
when the shghtést inquiry wguld hâve developed the fact that after the 
master's sale of the railrôads and thé convéyance of them to the new 
coriipany iri 1919 his position as réceiver, was but à nominal one, with 
littlé or no compensation. He was ' dontinùed in office after his attive 
duties ceased, to meet possible cdntingencies of belated litigation, in 
which sdme Orié, holding stich a position would be a necessary party. 
The course is cUètornary iri feceivership cases. It is unimportant who 
hoids thé position, but the 'Htigation, if any ensues, is attended to by 
counsel fôr'the neiy or ' reot^gânized company. , 

Àgain, it is alJeged that Mr. jNew ta "Sèëking large fées" as receivér. 
On Fébruary 19, 1915, anoirdèr was ériteréd covering the comjiéris^à- 
tion of Mr. New and' Mr. Pb^er tb that daté ; the latter being abolit to 
retire.' No otheir! otdfer has'bèeri riiad'e or applied for. Mr.'N'évir is 
entitled to, ahd will be paid, compensation frofïi that time to the day 
the l'ailtoàd waé' trifnéd ovér tb the rtçiv company; .but, on accQunt of 
'thé finaricial éoliditibn àf thé féceive'rship.'hë'hàs not drawn it, riot 
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has he to this time asked that it bè allowed or paid. In the offensive 
sensé, naturally conveyed and evidently intended, the allégation is 
uhtrue. 

Again it îs alleged that Mr. New is a member of a certain law firm in 
Kansas City which, as attorneys for William Kenefick and the Wil- 
liam Kenefick Construction Company, are "asserting claims to a large 
amount against the receiver, or the new company," and seeking to 
havë them declared preferential to the old first mortgage bonds. This 
charge, read with others, means that Mr. New, whilg a receiver and 
aiso a trustée for future stockholders of the new company, to whom 
he owed the highest duty of fidelity and good faith, was at the same 
time prosecuting a claim that would lessen the value of their interests. 
Both phases of this charge are untrue. Mr. New has not been a mem- 
ber of the law firm for several years, and for several years has had no 
financial or other interest in its business. This could hâve been learn- 
ed by casual inquiry of those with whom the petitioners were in daily 
contact. In the next place, néither Mr ^ New nor the law firm in ques- 
tion were asserting for Mr. Kenefick or the construction company any 
claim against the receiver or the new company. Alexander New is 
regarded by ail who know him as one whôboth entertains and prac- 
tices in business afïairs and in private life the highest code of ethics. 
The attack upon him in the pétition has not the excuse of a personal 
quarrel, and is explicable only by some ulterior purpose. 

The same' unfair. course has been employed against Mr. Ferris, the 
operating receiver until January 1, 1919, then gênerai superintendent 
under the Railroad Administration until the end of government con- 
trol March 1, 1920, and thereafter, until recently, an officiai of the new 
company in charge of opérations. The records of his management 
prior to January 1, 1918, and the reports to the Interstate Commerce 
Commission, definitely show a steady progress in the restoration of the 
property and the growth of its business. Mr. Ferris became a receiver 
March, 1915. For the year 1915 there was an operating revenue déficit 
of $191,216. For 1916 .therç was a surplus of $195,678, and in 1917 
a surplus of $316,864, an increase over 1915 of more than $500,000. 
In 1917 there was a net income- of $62,739. During 1918 the operat- 
ing officiais of the Railroad Administration took the position that the 
Miésouri, Oklahoma & Gulf was not under government control, and as 
a resuit much of its natural traffic for that year was diverted to the large 
goVernment-controlled railroad Systems surrounding it. At the same 
time it was compelled to meet the increased wage schedules ordered 
by the government, the awards of back pay, and the rising cost of ma- 
terials. It was not even allpwed to route its office supplies, destined to 
its offices at Muskogee, Okl, over its own lines. As compared with 
the preceding, year, 1917, a loss.in net operating revenues of $547,776 
was inflicted, and the net jncpme of $62,739 was changed to a déficit 
of $447,838. So grievpus were thèse conditions and so manifest the 
injustice to the property that an exposition çf them at Washington in 
December, 1918, greatly infîuenced a change of policy by the Railroad 
Administration, and the agreement of December 21, 1918, was soon 
made.,: The agreement provides affirmajtiyely for government control 
269 F.— 4 
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as of January 1, 1919. No reasonable^minded person would hold Mr. 
Ferris responsibïe for. the showing in 1918. : i 

While Mr. Ferris was receiver, his acts were being subjected to close 
and unfriendly scrutiny by persons in his service, af terwards, diseharg- 
ed. Their criticisms were detailed on the witness stand.'.) For the 
most part they were so petty and meticulous that they need not be fur- 
ther mentioned. Two things were emphasized. Both oceurred dur- 
ing government control, and the responsibility, if any, was to the Rail- 
road Administration, not to the receivership or the new company. One 
related to the keeping of the accounts of the repair of an implement 
owned by him and of its use on the railroad property. Thfe àccount- 
ing method was irregular, but not dishonest. No secret was made of 
it. The other related to the purchase of railroad materials consider- 
ably in excess of normal. This was characterized as wasteful and im- 
provident. It appeared that during its control the Railroad Adminis- 
tration had allotted $690,000 for materials ànd labor upon the rail- 
road, without creating a debt of the receivership or the new company, 
and that Mr. Ferris was endeavoring to give the property the benefit 
ôf it while government control lasted. That course was generally pur- 
suèd by the railroads of the country under government control, and 
if the right and opportunity was abused it would seem that complaint 
should originate with the government instead of with parties claiming 
an interest in the welfaré of the property. ' 

Two other matters in the pétition and évidence at the hearing may 
be noticed. It is claimed by petitioners that at a gênerai conférence of 
parties in interest in May, 1918, assurances were given by the judge, 
or a statement made by him, that the Fidelity Trust Company would 
be appointed as one of the three stock trustées. The date is material. 
The weight of the eviddnce shows, and the judge krtovys, that no such 
assurances were given and no such statement was made, and that noth- 
ing was said, directly or indirectly, from which such a conclusion 
could be reasonably inferrfed. The object of petitioners in this pa'r- 
tièular is obscure. It is explàinable onfy on thctheory that they claim 
such appointment as an élément of acOntract with them. What was 
said on that siibject oceurred several months later, was said tb its 
coùnsei, and was not of a character from which a contract obligation 
could be inferred, or even a moral obligation, regardless of the condubî 
or attitude of that company towards the reorganization. 

The other matter is this'î' On December 1,' 1919, the judge at his 
chambers in Leavenworth, Kan., signed several order s relating to the 
reorganization aiïd delivered them to Mr. Arthur Miller, counsel for 
the new company, to be filed With the clerk at Muskogee. One drdèr 
was the appointment ofthé'three'stotk trustées under the'plan of ad- 
justment, one of them being the Fidelity National Bank & Trust Com* 
pàriy. Another order directed the receiver to transf er certain stock 
in the new company to the three trustées. The three trustées were 
named in this order and th-êir trust capàcity specified; The other or- 
ders related to other matters. Ail ordérs were dated December 1', 
1919. Mr. Miller sent ail the orders to the clerk at Muskogée, whère 
they weré fîled December 11, except the first mentioned, which he miS'- 
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placed in his office and did not discover until early in March, 1920, 
when he sent it to be filed. It vvas filed Màrch 6, 1920. 

Referring to the order appointing the three trustées, which was mis- 
placed, the pétition charges that it was concèaled and suppressed by 
Mr. Hagerman for improper purposes, ând was not discovered until 
counsel examined the records at Muskogee March 21, 1920. 0£ course, 
the charge is untrue. One of the individual petitioners testified that he 
was informed by letter as early as July 25, 1919, that the Fidelity 
National Bank & Trust Company would be appointed as one of the 
trustées, and that he immediately showed the letter to one of the other 
individual petitioners, both officers of the Fidelity National Bank & 
Trust Company; also that on November 12, 1919, he was informed 
who ail three trustées would bé. A witness for petitioners testifîed that 
in December, 1919 (after the order of àppointtnent was signed), he 
told one of the individual petitioners that his institution was a trustée. 
The évidence atthe hearing in its entirety shows that petitioners knew 
their institution would be appointed, and in December, shortly after 
the order was ihadte, had actual knowledge of the appointment. Not- 
withstanding this, and Mr. Miller's statement that the oversight was 
his alone and was unintentional, the petitioners contiïiued at the hear- 
ing to bring up the failure to file the order until March 6. 

Counsel who examined the records at Muskogee March 21, and 
saw the other order, also dâted December 1, and filed December 11, 
which recited the names of the trustées and their trust capacity, did 
not inform his clients of it. By itself the order which he saw was filed 
December 1 1 was legally équivalent to an appointment. Apart f rom 
the charge of misconduct in the pétition, this matter may appear trivi- 
al ; but its réitération at the hearing led to an inquiry of one of the in- 
dividual petitioners on the witness stand as to what préjudice could 
hâve been caused by the failure promptly to file the order. The shame- 
ful answer was made that the judge knew whether he signed the order 
on December 1 or not, but he immediately sUspected that it had been 
prepared in March, and dated back of a controversy which occurred 
early in March with Mr. Hagerman. No more need be said of this, 
except that the position was so discreditable to the witness that he aft- 
ërwar.ds sought to escape from it. 

Enough has been said to show that the pétition was intended to be 
scandalous and to create a sensatiot;i in the neighborhood. It does not 
appèai: that the other interests petitioners represent joined with them 
in this proceeding, or approve of the methods employed. The reason- 
able inf erence is they do not. It is certain that very large interests 
on an equality with theirs and the représentatives of the old bôndhold- 
ers, who will own the railroad, affirmatively disapprove. The pétition 
is replète with false statements and statements of half truths, with 
misleâding ihnuèndoes and inferénces. In its violence it is like what 
in phj^sical activities against the government or established institutions 
is called "direct action." Occasionally Such methods hâve been em- 
ployed elsewhere, but fortunately the caises are not common. The re- 
dress of real griévances does not require them. Courts artd judges, 
who hâve corne to notice the new and èicèptional practice^ while 
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awârding jijstiçe at ail ,timiçs..and under ail- circumstançes, will grant 
nothing to violence aqd scanijali,. iReal grievances lose nothing by their 
assertion- in an orderly. way.. :,;,,, ' •';> ■■' 

tPhe conflwct of certain.lâjolders of .receivers' certiftcates jus'tifies'the 
belief that they deliberately set about-to .capture this'rail,road from the 
bondholders, while. the Wqrld VVar was on and th.e bondHoldëfs were 
powerleds: to protect thetn$eives. It is adniitted that, while tljose con- 
ditions existed, ,they discussed among themselves a rsale and buying in' 
of thje road under their receivers' certificates. They objected to jorp- 
posed plans of reorganization, unless they were put in control of the 
property. The crisis prçdpitated by the gpvernment , control of rail- 
roads January 1, 1918,; and the threatened exclusion therefrom of the 
Missouri, Oklahoma & Gulf, operated to coerce them to accept the 
plan of adjustment piit Qut by the judge. This they admit, and they 
still say they do notlike- the plan. They are not in sympathy with it. 
Government control had hardly ceased March 1, 1920, vvhen this pro- 
ceeding was beguft, and the honesty and intègrityr qf almost every one 
who had promînently helped to bring the plan abdut, or to a.id in its 
consummation, 'was attacked. They did not wish the Commerce Trust 
Company, of Kansas City, Moi, selected as trustée in the lien instrii- 
ment securing the United States for its advances under the plan of ad- 
justment and the agreement of December 21, 1918, a position which did 
not directly concern them or their légal in,terests. They objected tp 
thè sélection of the St. Louis Union Trust Company as the trustée in 
the mortgage securing the bonds of the new company. The trust Com- 
pany had been trustée in the mortgages of the Missouri, Oklahoma & 
Gulf, and,- so far as it could, had aided the plan of adjustnient. They 
objected- to the connection of certain men with the receivership and 
the new company because of lack of railroad expérience, while at the 
same time insisting upon sélections from some of their owii njjmber 
equally inexperienced. Again, the judge has been recently advïsed that 
some of them were considering a contest of the application of the new 
company to the Interstate Commerce Commission for a certificate of 
authority to issue the stocks and. bonds of that company specifically 
required by the plan of adjustment. The granting of such authority 
was vital to the carrying out of the plan. So much of this has pc- 
curred in the histpry of this matter that it cannot reasonably ,be,at- 
tributed to anything else than a spirit of opposition tp the consumiria- 
tion of the plan of adjustment, which conditions forced them to ac- 
cept. I' 

[2] The pétition is dismissed at the cost of the petitioners. The 
depositary under the plan of adjustment reports that there hâve been 
deposited with him and his subdepositaries, including the branch of the 
Equitable Trust Company of New, York in Paris, France, ,first,jtport- 
gage bonds of the old railroad comp^^nies aggregatjng. $5,84$.'pQ0;Out 
of the total outstanding pf $12,241,100 as specifîed in the pla;p.'; Çpun- 
sel for committees of boDdJj.olders and of individuals holding bpflds 
has presented a pétition stating, substantially the same facts; al so that 
he is inforoied and verily ibehey^s that a large number of undeposited 
bonds hâve beenTost or degtroyed in the Europeaa war, and that the 



BALDWIN LOCOMOTIVE WORKS: Vi. MISSOURI,, O. & G. RY. CO. 53 

(S69F.) 

amount deposited will prove to be a majority. He asks that the de- 
positing bondholders may be authorized to sélect the voting trustées 
accordinçto the 1 provisions of the plan of adjustment. The pétition 
and the report will be filed at Muskogee. The two individual trus- 
tées, Mr. New and Mr. B. H. Hagerman, hâve also advised the judge 
of the above figures, and that in their view the delivery of the property 
to représentatives of the old bondholders, to whom nearly ail of thé 
stock will be issued, should be expedited by allowing them to sélect 
such officers. The plan provides that this may be done within any time 
fixed by the judge when a majority in amount of the holders of the old 
first mortgage bonds hâve accepted it ; also that the judge might make 
miner changes in the plan, not a.ffecting its substantial structure or 
the substantial rights of those who may hâve accepted it. 

The judge is of the opinion that in advance of the acceptance by an 
actual majority of the amount of bonds specified in the plan and a véri- 
fication of their holdings in some authoritativë way a change in the 
plan such as is desired would not be a minor one within his power to 
make. He will, however, in view of the above représentations, do 
what will work to the same practical end; that is to say, appoint as 
his appointées two trustées whose names are presented by courisel for 
the depositing bondholders, namely, Edmund F. Harding,' Esq., and 
Cyril F. Dos Passos, Esq., both of New York. It is apparent that the 
remàining trusteeship should not be held by: the corporate petitioner. 
At the same time it is necessary to observe the plan, which provides 
that one of the three trustées appointed by the judge "shall be sejected 
from the holders of or the officers of one of the financial institutions 
which hold receivers' certificates." Suggestions will be received as to 
who should be appointed to that place. Orders carrying the above into 
efl^ect will be made and filed at Muskogee. 

When the railroad was turned over to the new company, it occu- 
pied a dual position. First, it was the owner and the operator of the 
property while not under government control. With those aspects 
neither the court nor the judge is interested, save in the gênerai désire 
entertained by ail that the opération be prosperous. But, second, the 
ne\y company became a necessary agency or instrumentality of the 
judge in carrying out the plan of adjustment, for which he had obli- 
gated' himself to the government and to every person and corporation 
who had accepted it. For the exécution of every note, bond, lien in- 
strument, mortgage, and certificate of stock, every essential corporate 
step in the plan and in the disbursement of a large sum of money ad- 
vanced by the government, and not for use on the physical property, 
he is compelled to rely upon the new company, and therefore upon its 
officers, through whom alone it can corporately act. It was ■ for this 
réason and to insure the carrying ôut of the plan that the power to 
appoint and displaçe the stock trustées was vested in him. 
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In re KENNY. 

(District Court, W, D. Pennsylvanla. November 19, 1920.) 
No. 7390. 

1. Baitkruiitey <©=335 — ^Validity of assignmeiit ot daims. 

Refusai a£ a référée to recogiiizé assignments by créditons of an In- 
terest In tlièir claims to anothel creditor in considération of his assuming 
liability for the costs and expense of an action to recover assets, if unsuc- 
cessful, on the ground tliat the written assignments were insuificlent, 
heM error, where the considération for the assignments was shown, ana 
the assignors did not question their Validlty. 

2. Aasignments <&=>41 — No particular form essential. 

No particular form Is neeessary to constitute a valld assignment of a 
debt, but it is sufflelent if.^ords are used whlch show an intention to 
transfer the debt foi; a valiiable considération. 

3. Bankruptcy <S=>250(1)— tybere assets are recovered by eue creditor, he may 

deduet èxpenses. 

Whère one creditor on hls own responsibility has recovered assets of 
the estate by" action, and is entltled to be reimbursed the reasonable ex- 
pense of such recovery, under Banliruptcy Act, as amended in 1,903 (Comp. 
St. § 964^), he may properly retain such expense from the proceeds of the 
judgment and pay over the remainder only to the trUsteè. 

4. Bankruptcy ®==»369.-rKefferee without àutfiority tfe surchargé trustée'» a«- 

count not excepted to, • 

A refetèe is without authorlty to surcharge the account of ti trustée, 
unless exceptions thereto flled by parties in intçrest are sustalned. ,^, 

In Bankruptcy. In the miatter bf John F. Kennyy barikrupt. On 
review of ordér of référée. Reverséd. ' 

John J. Kennedy, of Pittsburgh, Pa., for bankrupt. 
ly. C. Barton, oif Pittsburgh, Pa., for creditors. 
S. W. Bierer, of Greensburg, Pa., for trustée. 
J. R. Smith, of Greensburg, Pa., for exceptants. 

THOMSON, District Judge. This case présents the following 
situation: , 

The trustée of the bankrupt finds no assets of any kind, and the 
creditors refuse to advance to him the money neeessary to test cer- 
tain' préférences alleged to hâve been given by the bankrupt. R, G. 
Gamble & Co., a small creditor, thereupon proposed to advance the 
neeessary funds and protect the estate from costs, if unsuccessful, 
provided the trustée would assist, and permit the use of his naçie as 
trustée, to bring and prosecute the neeessary actions. To this the 
trustée^ assented. Gamble & Co. then sent each creditor a letter, pro- 
posingthat, if the creditors. would assign to them .onevhalf.of l;heir 
respective clàims, they would make the. contest and pay ail the cqsts, if 
unsuccessful; if successful, the creditors to pay their pro rata share of 
costs, whatever they were. Of the 32 creditors, ail but 4 assented, and 
made the neeessary assignments, which were filed with the référée. 
The Scottdale Savings & Trust Company, one of the four, was after- 
wards paid in full by the indorser on its note, and is thus eliminated 
from this case. 

^=3Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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Under thisagrëement, Gamble & Co. employed L. C. Barton> Esq., 
as attorney, and cdmmenGed actions in this court against several 
creditdrs. In thèse proceedings they recovered a judgment against 
the First National Bank of Scottdale, after two trials, which judg- 
ment, after a vigorous contest, was affirmed by the Circuit Court of 
Appeals, and the amount thereof, namely, $3,917.16, was paid to Mr. 
Barton as attorney. From' this fund the attorney deducted a fee of 
$1,500 and $467.53 costs and expenses, paying the balance, $1,949.63, 
to the trustée. The latter filed his account, charging himself with the 
full amount of the judgment, and claiming crédit for the amount so 
paid ; his account showing a balance for distribution of $1,513.32. Sev- 
eral creditors filed exceptions to the account, which came up for 
considération before the referme, and upon which testimony was taken. 
The exceptions and amended exceptions, as filed, were objected to 
by Gamble & Co. as "vague, indéfini te, and uncertain"; but this con- 
tention was not sustained. On the merits of the exceptions, the référée 
says: 

"Tlie contention of exceptants is that the trustée made ail payments, for 
which he has taken crédit in his account, to R. G. Gamble & Co. and L. 0. 
Barton, without authority ; that L. C. Barton has no employment as attorney 
for the trustée, and, if he had, the trustée had no authority to eipploy him ; 
and that, if thèse payments were made to Gamble & Co. and L. C. Barton 
in pursuance of an agreement exlsting between Gamble & Co. and varions 
creditors, the trustée must be surcharged the amount paid, because neither the 
agreement nor a copy of it has been appended to the agreement." 

The référée held that Mr. Barton did not act as attorney for the 
trustée, and was not employed by him, but was employed by, and did 
act for, R. G. Gamble & Co., in prosecuting the right of the bankrupt 
estate against the First National Bank of Scottdale; that the trustée 
after making a number of unsuccessful attempts to collect from the 
creditors the funds necessary to prosecute the suit, lending his name to 
Gamble & Co. for the purpose of prosecuting the action, and that 
the latter did So, that company to bear the expenses, if the issue there- 
of was adverse; that under the amendatory act of 1905 (Comp. St. § 
9648), where property of the bankrupt was wrongfully trahsferred, 
as hère, ànd the same has been recovered for the benefit of the estate 
by the efïorts of one or more creditors, such credltor or creditors hâve 
a preferred, claim for the reasonable expenses of such recovery. The 
référée concluded his findings by holding as f oUows : 

"Because it is impossible to escape the finding in this case that property of 
the bankrupt, transferred and eoncealed t>y him before the filing of the pé- 
tition, has been recovered for the benefit of the estate of the bankrupt by the 
efforts and expenses of one of the creditors, it is required that the demurrer 
of Mr. Barton to the exceptions filed be sustained, and the exceptions aecord- 
ingly dismissed." 

This disposëd of the exceptions filed, and it will be noted that no 
exceptions had been filed by any creditor, alleging that the amount paid 
to Gamble & Co. was excessive or unreasonable. Notwithstanding 
this légal situation, the référée on his own motion surcharged the 
trustée with the sum of $1,967.53, and with whatever other sums 



561 2G9 FEDERAL REPORTES 

shall appear by the account to hâve been diâbursed by him to Gamble 
& Co. for their expansés incurred in prosecuting the action, in question. 
[1] The référée also overruled the proofs of assignment of the re- 
spective claims'of the Union Spécial Overall Company, of Cincinnati, 
the Victoria Waterproof Company, of Connecticut, L. Harris & Co., 
of Philadélphia, and the Commercial Skirt Manufacturiilg Company. 
The first three were overruled because such assignments lacked cerr- 
taînty, and the last because no valid considération appears on the face 
of the purported assignment. The référée so held, although none of 
thèse creditors objected, or are now: objecting, to the validity and 
binding effect of the said assignments:. In this I think the référée 
erred. The letter sent to each creditor was clear and distinct in its 
terms. In reply to that letter, the Union Spécial Overall Company, 
under date of March 17, 1916, stated: 

"Gentlemen : Eeplylng to your letter of the lOth i'nBt., adrise that we are 
wlUing to accept the proposition in youri letter. The amount owing us is 
^$71.23, and you wlll certainly be entitled to what you ask If you succeed in 
w|[nning." 

Under date of April 20, 1916, the Victoria Waterproof Company re- 
plied as follows: 

"Gentlemen ; In replylng to yours of the 18th, we bpg, to state that we wlll 
assign to you half of the amount of our claim, and you may do whatever you 
please in thls matter. If there are any papers to be filled out, we will gladly 
do so." 

Under date of March 13th, L. Harris & Co. replied: 

"In replylng to yours of the llth, will say that we will agrée to your proposi- 
tion mentioned therein ; that is, if you win the fight, we are to let you hâve 
half of what you get for our claim, and pay our pro rata share of the costs 
ont of the other half; If you, on the other haud, are unsucoessful, you are to 
pay ail the cqsta." 

The Commercial Skirt Manufacturing Company, under date of 
March 13th, replied as follows: 

"Gentlemen: Roplying to yours of March llth beg to state that we wlll as- 
sign the J. ï". Kenny, of Scottdale, Pà., account to you on the conditions as 
mentioned in your letter. We do this In order to prevent, if possible, other 
people in cheating their creditors, more tban expectlng any ' tiuancial re- 
sults." 

[2] Thèse letters were filed and offered in évidence before the réf- 
érée, and the latter, acting under the provisions of General Order 21, 
subd. 3 (89 Fed. ix, 32 C. C. A. xxii), sent to said creditors the notice 
required by said order, and none of them objected, or now object, 
to such assignments, The authorities agrée that no particular form is 
necessary to constitute a valid assignment of a debt or other chose 
in action. If words are used which show an intention to transfer the 
chose in action to the assignée for a valuable considération, this is 
sufficient. Ruple v. Bindley, 91 Pa. 296; Moeser v. Schneider,- 158 
Fa. 412, 27 Atl. 1088. 

But, if the assigning creditors do not complain, who has a right to 
be heard? It is clear that, if their action is satisf^ctory to them, the 
rest of the world must be satisfied. Among ail the creditors, one ob- 
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jectîon only was made to Gamble & Co.'s proof bf an assignment; 
this by the attorney representing the International Raincoat Company. 
An examination of the correspondence does not convince me that there 
is substantial merit in the objection. To the letter of Gamble & Ce, 
on April 24th, the attorney to whom the letter had been referred wrote : 

"My clients are willing to accept your proposition, and if you wlU send me 
assignment, such as you want, I wUl see ttat itjls exècuted." ,' 

An assignment in the usual form was sent, but it was not executed; 
the attorney objecting that it provided that, in case the action was 
successful, the Raincoat Company should pay its proportion, of the 
expense out of the half received by them. The assignment appears 
to h^ve been in harmony with Gamble & Co.'s letter, whlch had 
theretofore been accepted as satisfactory. , . 

[3] As to the surcharge of tîie référée, made on his own ipotion, 
without any exceptions before him attacking the reasonableness of the 
charge, that a party who recovers a fund for the common benefit of 
creditors.is entitle^d to hâve his cpsts and expenses out of the fund is 
clear from the act of Congress. Trustée v. Greenough, 105 U. S. 
527, 26 L,. Ed. 1157. The. money having been paid to the attorney of 
the party who recovered it, he had a lien upon it for his fees„,and 
the payment of the bîilance is ail that could lawf ully be demanded of 
him. Meighan'v. Twine Co., 154 Fed. 346, 83 C. C. A. 124. . B,als- 
bough V. Frazer, 19 Pa. 95. 

[4] When the exceptions to the account of the trustée were dismlss- 
ed by the référée, on what theory could he be surcharged? Gamble 
& Co. were the prosecutors of the suit ; the trustee's name being used 
simply as a légal necessity. They recovered the fund and received it. 
They were entitled, not only as assignées to their half of the claim re- 
covered, but to their costs an4 expenses as well. They were not bound 
to pay over the entire fund, and come knocking at the' doôr of the 
estate for repayïnent of their share. They had a lien on that which was 
their s, aindjhad a right to fetain it. The balancé only, whàtever that 
might be, the estate had a right' tô demand. It is said îii Stitzel's 
Estate, 221 Pa. 227, 70 Atl^ 749, 18 L. R. A. (N. S.) 284: ' 

"A surciiarge is an adjudication against tiie accountant, wliicli cannot be 
made witliout notice to him and an opportunlty to be lieard beforç he is con- 
demned ; and a surcharge of the kind made in this case for an overpayment 
of counsel fées Is not one that ean be made at ail by the eourty without an 
exception by some interested party before it. There is no question of law or 
publie policy involved, simply a question of the proper or improper amount 
paid for a proper charge." 

It has been well said in Huber v. Rêily, 53 Pa. 112, that a complain- 
ant is an essential part of a court, and that the court has no authority 
to, proceed to make a decree on objections to crédits in an account, ex- 
cept upon complaint by a party showing an interest therein, who ap- 
peared, filed exrreptions, and became liable for costs. Other authof- 
ities to tl>e sarne effect might be cited. It is Said: 

"In tbe absence of exceptions duly taken, a court has no authority tp sur- 
charge accountant by striking out crédits in the account, or to ào anything Ip 
such cases but examine, and af ter due considération conflrm, the account, aDd 
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I( excepJJons be ifllêd, the court cannot çùrchal-ge accountant furtber than the 
exceptions demand. Qaston's Appeal, 1 Pltts. .(Pa-,) 48; Mengas' Appeal, 19 
Pa. 221." Stitzel's Estate, 221 Pa. 227 (vide brief ûf attornôy for appellant). 

If this is true'of the court, a fortiori is it triie ôf a référée? Under 
General Order 17 (89 Fed. viii, 32 CJ C. A. xix) and ruk 9 of this 
court in bankruptcy, the final account of trustées is . ref erred as of 
course to the référée ior audit, who givesf to the creditors notice of a 
meeting to examine and consider same. Exceptions may be filed at 
or before such meeting, and the ref eree shaU: dispose 6i the same and 
déclare a final dividend. ■ I Jinow of rio authority or principle of légal 
procédure Vvhich wouldjustify the référée, where no exceptions were 
filed, or, havïng been filed, were ûverruled, to siircharge the trustée, 
as wàs done in this case. It may well be that the charge was greater 
than on full hearing might be awarded. But it is sufficient to say that 
there is no complainant before thé court making such averme'nt.: No 
sùch question was raised before the refei'ee, nor any testimbny taken 
upoii it. 

As thère appears to hâve been condemnation without a day in 
court, and as well-defined and orderly procédure is far môre vital in 
the' administration of justice than thë àllowance or rejection of -some 
particular daim, the report and order ôf the référée, surchargtng thé 
accountant and dismissihg the assignments, hereirtbefore specifically 
ref erred to, is rêver sed and set aside. ' ' 



GRBENPOKT BASIN & CONSTRUCTION CO. v. UNITEID STATES. 
YOUNG V. UNITjBD STATES. 

(District Court, B. D. New York. November 18, 1920.) 

1. Internai , revenue ®=»36— Protest bef6re ttayment màiétie^atf to refund 

<yf exceès. profits tàx. 

i Oider Revenue Act 1918, S 252 (Comp. St. Ann. Supp. 1919, S6336%un), 

. authoicl^ng % : ref und of. tbe amount paldas excess profifts tax above the 

Bmouqt due, notwithstandlng the, provisions; ofJRev., St. S 3'22â' (Comp, 

St. g 5051), a tàxpàyer Is entitled to'refund' as a matter of right, without 

proof of duress or protèsti •■ ' 

2. Internai: revMike<&=>38— Cnnputatlon imdw compulsion and claim for 

refubd 'establisb protest. 

, A- complaint alleging that the excéss x^rofits tai was computed undeJr 
compulslon oflhvalldi régulations of the' Commlssioner of Internai ; Reve- 
nue and that the taxpayer filed claim for the abatement of the taxes 
before he pald them, shows compUance wlth every retjulslte of the pay- 
aient under protest, the objects of whlch are to dellue the taxpayer'» 
attitude and to notlfy the government thereof. 

3. Constitutidnal laït''®=>î7— rB^làtions as to Computing excess pndts tax 

cjumot altw statute. ' , . , 

Kegulations issufid hy the (îpnjmlssloner of Internai Revenue, describ- 
ing the nietljod of compùtlng thfe exceiss piroflts tax, bave no blndlng fcn:cé, 
if they alter, aknend, or extend the statut© levylng the tax. 

4. Internai revenue «Ss^^sJ-Deductious not made from incomé before cou»- 

putiiu: excess prolit^ taoc. 

Under Revenue Àct 1917, § 201 (Comp. St. 1918, Comp. St. Ann. Supp. 
1019, jf 6336?|b), imposliig a tax bn tlie net Inçome in excess of the de- 

^oFor'otber cases, scesam* toplc & KKY-NUMBER in a}li Kiejr-Numbereâ Dlgests A Indexe* 
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ductions and not In excess of 15 per cent, of the inyested capital, and 
a tax at greater rates on income exceedlng 15 per celit., the déductions 
are to be made only in Computing the amount of the tax, not to be made 
f rom the net Income before computation begins, especially in view of the 
Revenue Act of 1918, whlch contained a simllar tax, but provlded that 
the amount of déduction exceedlng the income taxable at the minimum 
rate should be allowed from the amount taxable in the second bracket, 
thereby indicating a construction that tliere was no provision for such 
allowance under the law of 1917. 

At Law. Separate actions by the Greenport Basin .& Construction 
Company and by Ira M. Young against the United States. On demur- 
rers to the complaints. Demurrers sustained. 

Percy L. Housel, of Riverhead, Long Island, N. Y., for the motion. 
Leroy W. Ross, U. S. Atty., of Brooklyn, N. Y., opposed. 

GARVIN, District Judge» Thèse are two actions, each to recover 
an amount of excess profits tax paid by the plaintiff under the revenue 
Act approved October 3, 1917. Plaintiff claims that the régulations 
adopted by the Treasury Department, under which the tax wàs paid, go 
beyond the plain intent and meaning of the law. The cases come be- 
fore the court on demurrers, which involve the same questions of law 
and are on the following grounds : 

(1) That It appears upon the face of the said çomplalnt that tjie complalnt 
does not state facts sufBclent to constitute a cause of action. 

(2) That the complalnt does not set out facts sufflclent to constitute a 
cause of action ç^ainst the défendant named hereln. 

<3) That this court bas no jurisdiction pf ttis défendant. 

Only the first two need be considered; the défendant having ahan- 
doned the third. ^ • . 

[1] It is contended, first, that the complalnt is insufficient because 
it does not allège that the taxes were paid under protest and' duress b|e- 
fore a cause of action arose. The statute (section 252, Revenue Act 
Of 1918 [Comp. St. Ann. Supp. 1919, § 6336y8uu) provides : 

"That If, upon examinatlon of any return of, Income made pursuant to this 
act, the act of August 5, 1909, entitled 'An act to provide revenue, equalize 
dutles, and encourage the industries of the tlnlted States and for otber pur- 
poses,' the act of October 3, 1913, entitled 'An act to reduce tariff dutles and 
to provide revenue for the government, and for other purposes,' the Revenue 
Act of 1916, as amended, or the Revenue Act of 1917, it appears that an 
amount of Income, war profits or excess profits tax has been paid in excess pf 
that properly due, then, notwithstandlng the provisions of section 3228 of the 
Revîsed Statutes, the amount of the excess shall be credited against any in- 
come, war profits or excess profits taxes, or installment thereof, then due 
from the taxpayer under any other return, and any balance of such excess 
shall be Immedlately refunded to the taxpayer: Provlded, that no such 
crédit or refund.sball be allowed or made after five years from the date when 
the return was due, unless before the expiration of such five years a claim 
theref or Is filéd by the taxpayer." 

Under the act, therefore, the refund is a matter of right, without 
proof of duress or protest. It bas been so held under ;a similar statute. 
U. S. V. Hvosléf, 237 U. S. 1, 35 Sup. Ct. 459, 59 L. Ed. 813, Ann. 
Cas. 1916A, 285. ■ ' ' — . - : 
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[2] ^Ycn! îf Jl. wrçre hecessary to pléad duress or^ protest, the péti- 
tion or complç^init sçts forth that the plaintiff computëd the tax under 
cïompulsion of the régulations and filed a daim for abatement of the 
taxes assëssed beforé payment. This cornpHes with every requisite of 
a'pavment under protest. Chesebrough v. U. S., 192 U. S. 253, 24 Sup. 
Ct. 262;,48 h. Èa. 432; City of Philadelphiaj.Collecto'f.'.S Wall. 720, 
18 L. Ed. 614. The government urges that it is necessàry to make a 
protest at the time of actual payment, but it seems to the court that 
this would be a useless requirement. The objects of the protest are to 
definë the taxpayer's attitude and to notify the government thereof. 
Thèse hâve been fully accomplished by the objection of the taxpayer 
when the computation was made and by the filing of his claini. 

The secpnd .ground of demurrer brings us to the considération of 
whether the method of Computing the tax was propèr. Section 201 of 
the Revenue Act of 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 6336%b), which does not appear to hâve beeîi judicially construed, 
reads as folio ws : 

"That in addition to the taxes under existlng law and under this aet there 
shall be levied, assessed, coUected, and pald for each taxable year upon the 
income of every corporation, partnership, or' Indivldual a tax (herelnafter 
in this title referfed to as the tax) equal to the following percentages, of the 
net income : 

"Twenty: per centum of the amount of the net income in excess of the 
déduction (determined as hereinafter provided) and tiot ltt.'*xeess of fifteen 
per centum of the invested capital for the taxable year ; 

"Twenty-flve per centum of thé amoùnt of the net Income in excess of 
fifteen per centum and not Ift excess; of tvrénty per centuïa of sucli capital; 

"Thirty-flve per Centum of the arlidnïit of the net incéifte in- excess df twenty 
per centum and not in ^xcess of twenty-iive per centum of such capital ; 

"Fdrty-iive per 'eéntum of the amoùnt iof the net income in eicees of twenty- 
flve per centum and not in excess of thlrty-three per centum of sv^ch capital; 
and ,■"■,,;.■•; ,.,,,, ! , , '■ 

: "Sixty per centum of the amoùnt of the net Ipcome In excess of thirty- 
three per cehtum of'such capital.*' 

[3] Urider articles 16 and 17 of Régulations, No. 41, issued by the 
Conirriissiorier of Internai Revenue, which describe in détail the method 
of coinpilfirii; the excess prëfitStak, the déductions hâve been made, not 
irom the.net income before the computation of the tax, but as a part 
of the computation. Thèse articles hâve no bindin'g force, if they ialter, 
ariiend, or extend the statute. Morrill vj Jones, 106 ,U. S. 466, 1 Sup. 
,Çt. 423i'27 h. Ed. 267. Jt is necessary, theref ore; to eonsider the lan- 
guage"df the act, in order to âscertain what wâs intendèd by Cottgfess. 
• 14] lAccording to section 201 of the Revenue Act of 1917, supra, a 
tax'is imposed at the rateof 20 per cent, upon, "the amount of. the net 
income iiiexcéss of the déduction * *■ * and not iïi! excess of 
fifteçn per centum of the invçsted capital for ttie tàxafble yèâr," etc. 
While the entire section is not free from ambiguity, thecourt ig of the 
opinion that, having in mind the necessity of adopting a construction 
in àGCordance with the intént of Gongress when the act was adôpted, 
that urged by the government must prfevàil. If it had been the purpose 
of Congress to hâve the tax çoinpated as plaintiff contends, the first 
paragraph of section 201 would hâve provided for the levy of a tax 
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'"equal to the following percentages of the net income, less the déduc- 
tion determined as hereinafter provided," making no mention of any 
déduction in thé followiîig paragraph. 

If the section as it now reads is carefuUy analyzed, it is apparent 
that the amount of the net income which is to be taxed at the rate of 
20 per cent, is not more than 15 per cent, of the. ittvested capital .for 
the taxable year. But not so much of the net income as is represented 
by such 15 per cent, is tô be so taxed, becàuse there must first be al- 
lowed the déduction. The following 'computation in the case of the 
Greenport Basin & Construction Company Tax, under Régulations, 
No. 41, shows how the actual wordiiig of the act is folldwed under 
Régulations, No. 41, which are hère under attack. 

Greenport Case. 

Computation of Gtçenport Basln & Construction Company Tax under Régula- 
tions, No. 41. . 



Invested capital $215,615,55 

Income 76,361.20 

■ Déduction . . .......... 18,093.08 



Déduction estimated as follows: 

7 per cent, of $215,615.55 $15,0i?3.08 

Spécifie ■ déduction 3,000.00 



$18,093.08 







SchetluIelV. 








Clas.ses of In'coiné 


Income 


Déduction. 


Balance 
Subject 
to Tax. 


Rate. 


AmoTiht 
of Tax. 


OVèr. 


But Not 
Oyçr, 


1 

$ O.OO: , 
15% Inv.cap. 
^0%' " . " 
28^0' ■" "'' 
33% " .''' 


15% inv.cap: 
20% " '> 
25% "■ " 
33% " " 


. 3 
$.'}2,342.33 

10,780.77 

10,780.77 

17,249.24 

5,20S;09 


4^: 

$18,OS3.08 
Non^ 
Noue 
Nohe ■ 
ÎNone 


5 

$14,249.25 

10,780.77 

10,780.77 

'■ir,249.24 

. ■ .6,208.09 


6 

20% 
25%' 
35% 
45% 
60% 


7 
$2,849.a5 
^,695.19 
3,773.27 
7,762.irj 
3,124.85 


'■■" Total 




.$76,361.20 








$20,205.31 



'"' tro rata for fLScal year: Five-sixths of $20,205.31=$ie,837.76. "^ ^^ 

Jt is interestihg to note, qlso, that as CongresS continued to enact lég- 
islation designed to rai.se irionéys for war purpos'es, the lauguage ern- 
ployed bëcame more spécifie. That part of the Revenue Act of 19!l8 
which fixed the rates bf the tax upon the percentàgës of the net income 
is worded substantially likp the aét under considération, but has an 
^dditional paragraph (section 301 [Comp. St. Ann. Supp. 1919, §» 
6336^/ifiaa]) which reads as follows: '; ' , 

"(d) In any case where the fuU amount of the excess profits crédit Is not 
allowed under the first braèket of subdivision, (fi) or \\>), by reason of the 
fact that such crédit 1^ In excéss of 20 per ceiitum of the invested capital, 
tbe part not so allowed; shall be dedncted from thé amount in the second 
bracket" ,,,,::;■', .:: ; , ■::;:,; ' : 

While it is qtiitè trué that this is/no.tcontroHing upon fhe 'construction 
of the act now before the court, it iUustré^tes àd'mirably how it wotild 
be quite possible for the fuir amount of tlie excess profit crédit to be 
iti excess of fifteen perxéntum of the invested capital, in which evetit 
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no provision would be made for allô wing that part of the crédit so in 
excess, under tlie law of 1917. 

If the foregoing conclusions are correct, the demurrers must be sus- 
tained. 



ARNOLD HOFFMAN & CO., Inc., t. MATHIBSON ALKALt WORKS. 

(District Court, D. Rhode Island. December 2, 1920.) 

ActiAn <@^69— Fédéral courts vrill not stay action becauso of pendency of 
action in state court, where fuU relief can be given. 

An action In a fédéral court,, which ilrst acquired jurisdlctlon will 
riot bè stayed to await détermination of an action in a state court be- 
tween the same parties and Involvlng the same ma tiers, wheTe the 
fédéral court has power to grant full and complète relief. 

At Law. Action by Arnold Hofïman & Co., Incorporated, against 
the Mathieson Alkali Works. On defendant's motion for stay. De- 
nied. 

Edwards & Angell, of Providence, R. I., for plaiiitifï. 
Huddy, Emerson & Moulton, of Providence,. R. I., and Rushmorç, 
Bisbee & Stern, of New York City, for défendant. 

BROWN, District Judge. The plaintiff, having placed this action at 
law on the calendar for jury trial, the défendant npt contesting the ju- 
risdiction of this court, moves for a stay on the ground that there is 
pending in the Suprême Court of the state of New York, côunty of ^ew 
York, a suit between the same parties, which invôlves every question 
raised by the pleadings in this action, as well as other questions, and 
in which it is said fuller relief is obtainable th'an in this action at law. 

The plaintifï bbjects to a stay on the ground that this cotjft has ,ac- 
<juired prior jurisdic|ion, and that the entire controvçrsy can he deter- 
Hiined in this court as completely as in the New York state court. 

The jurisdiction of this court is broad enough tq afïord the défend- 
ant as complète relief at law and in equity as he may obtain in.thie 
state court. This court cannot suspend the exercise of its jtirisdiction 
on the ground of its lack of power to afïord full relief. Upon ati ap- 
peal to its discrétion this court must cpnsider not only this action, No. 
1383, but aiso the plaintiff's action, No. 1385. If we find that the 
plaintiff's two actions at law, with the defendant's légal and équitable 
pleas thejrein, comprehend aJl the ijaatters at issue in the singte suit in 
New York, we cap give Uttle ^yeight to, the argument that \v;e should 
suspend the exercise of our jurisdiction in order th^it there should be 
a single trial, where ail the issues can be decided and full relief af- 
forded to'both parties ! j4.s ' a praptic^î rri3,t)ter we must compare the 
«ntire subjectrmatter of litigation pending in eaçh jurisdiction. : 

The statutes'which provide for consolidation of: actions at law for 

trial, and for pleading équitable défenses, seem sufficient to eitable the 

défendant to |have in this jurisdiction a single trial, and as complète 

, réliëf,,as'itcduld hâve 'iri the, Nçw" Ybrlc court. It fë'.'a'mére matter of 

procédure to obfâin in thts''.|t/risdiction ail affirmative relief that |s 

.^a^Foi' qtbèr caaes èe« s^mc tbpic <; JfEY'^NUMBE^B. in ail Key^Numbered DIgests & Indecw 
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properly incident to any matter of équitable défense that may hé proven 
in support of defendant's pleas. If the défendant has any doubt of 
the sufficiency of. its équitable pleas to afford it full relief, it-may ap- 
peal to the equîty powCrs of this court to give such additiorial relief 
as may be necessary. 

The motion for a stay is made only in one case, No. 1383. Were it 
grantéd, there wpuld still remain in this court another action involving 
matters in issue in the New York case. Jf it is necessary to stay No. 
1383, it would seem equally necessary to stay No. 1385. 

The argument that ail thèse matters should be tried in a single suit 
is one that properly may be made on a motion for consolidation for 
trial in this court. 

The argument that the défendant has already consolidated them in 
a single suit in New York does not seem a sufficient reason for requir- 
ing the plaintifif to await the décision of that court, or for depriving it 
of the right to proceed in the court which first acquired jurisdiction, 
and in which an early trial may be had. 

Motion for stay until the terminatiorl of litigation between said par- 
ties in the state of New York is denied. 



HEPPES-NELSON ROOFING CO. v. LEWIS et al. 

(District Court, B. D. New York. November 15, 1920.) 

Pleading <^='349-iiBlght to jaâgment for part of claim on answer merely set- 
ting up counterclaim reguires admission of counterclaim. 

Code Clv. Proc. N. ï. S 511, provides tliat, when the answer admits 
a. part of platntiff's claim to be just, the court may order the action 
severed and. render judgment ïor the part adinltt'éd. Section 512 pro- 
vides that, |\Yhere the answer does not deny plalntlîf's claîm, but sets 
up a counterclaim for a less amount, plaintiff, by admittlng thé couifter- 
claim, may take judgment by default for the excess. Held that, in the 
latter case, plaintiff Is not entitled to sèverance and judgment u'nder 
section 511, but to judgment only on admitting the counterclaim as pro- 
vided in section 512. 

At Law. Action by the Heppes-Nelson Roofing Company against 
Joseph Lewis and others. On motion by plaintiff for sèverance and 
judgment for part of claim. Denied. 

Robert Ramsey and Harry D. Nims, both of New York City, for the 
motion. 

Morrison & Schifï, of New York City, opposed. 

GARVIN, District Judge. This is a motion for an order granting 
judgment in favor of the plaintiff in the sum of $10,375, admitted by 
the answer herein to be due the plaintrff, and directing that the action 
herein be severed, and, if the plaintiff so elects, that it be continued as 
to the remainder of the claim set up in the complaint, with like effect 
as to ail subséquent proceedings as if it had been originally brought 
for the remainder of the claim. The complaint is based upon two bills 
of exchange, aggregating $25,375, exclusive of interest. The defend- 

©ssFoi otber caseB see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ants' liability îs nôt denied, but the answer sets up aj counterclaîm for, 
$15,000 for an alleged failure of plaintiff to deliver other.goods pur- 
suant to contract. i , . 

Plaintiflf relies jjpon section 511 of the Code of Civil Proqedure of 
the State of New York, which provides as follows : ; 

' "Where the answer of the défendant, expressly or by- not, denylng, admlts a 
part of the plaintlffi's claim to be just, the court, upontlie pjaintiffi's motion, 
may, in Its discrétion, ordgr that tho action be severed; thàt a judgmént be 
éntered for the plaintilï for the part ' so sldniitted ; and if the plaintïff so 
«ieets, that the action be eontiiitied, \Vith like effect, as to the subséquent pro-i 
ceedings, as if It had been iorlginally brought for the remainder of the clalm." 

Défendant resists the motion, relying ûpo'n section 512, 'which reads 
as followis: ,_ ; -, ' '' 

"In an action upon . contract,, whei;e the c^mplalnt demands judgment for 
a.sum of money only, if the défendant, byhis answer, does not deny the plain- 
tlff's claim, but sets up a counterclaim âmountlng to less thaïi the plaintlff's 
clalm, thé plaintlff, upoh filing with the clerk an admission of the counterclaîm, 
may take judgment for the excess, as upoh a defauit for want of an answer. 
The admission must be' made a part of the. judgment roU," 

Under section 511 the court may att only in cases where a part of 
plaintifif's claim is admitted. The Législature may hâve intended to 
include such a state of facts as is presented by the case at bar, but the 
language employed does not. warrant judicial aiction predicated upon 
such assumption. An observation in the opinion in the case of Bur- 
gess V. Housé, 49 App. Div. 383, 63 N. Y. Supp. 512, indicates that the 
New York courts haveTeached the same conclusion. That opinion 
reads in part as follows: ■ ■ ,\ , ■ ,■ 

"But, further, thia, section 511 relates tp àii admission ofihe jûsUce 6f part 
of the plaintlff's claim as such, not to tiiè establishment of a just balanôe by 
the déduction from the plaintlff's çjalm bf the amount due uî)on a cOneeded 
counterclaîm. TUe only provision on the la'ttèf hëad Is'fbùlïâ in sectioù 512." 

Motion for judgment denied. 
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ANDEBSON et al. v. UNITED STATES. * 

(Circuit Conrt of Appeals, Ninth Circuit. October 18, 1920. Rehearlng Denled 

January 17, 1921.) 

L Conspiracy '^=>43(11) — Indictment for seditious conspîracy sufficient. 

Ail indictment under Pénal Code, § 6 (Comp. St. § 10170), for con- 
Bpiiacy to oppose by force tlie autbority of the United States and by force 
to prevent, hinder, and delay the exécution of its laws, held good where 
it cliargcd a conspiracy between défendants and others as members, offi- 
cers, niid agents of Ibe I. W. W. organization to advoeate and encour- 
age résistance to nll laws, especially tliose enacted in furtherance of 
the prosecutlon of the war against Germany; tbal in carrying ont such 
con.spiracy défendants cireulated uewspaperç and printed matter of the 
organiziition advocating sabotage and "slowing down" by workers, ré- 
sistance to the exécution of the Sélective Dratt Act, and finally tlie forci- 
ble ri'volutionary overthrow of ail existing goveruniental authority in 
the l'uited States; that one of the défendants, pursuant to said con- 
spiracy. caused dynamité to be transported by a common carrier mark- 
ed "gliissware," in violation of law. 

2. Conspiracy 'ê=>43(8).— To intiniidate and oppress citïzcns held sufficient. 

An ijulictment, under Pénal Code, § 19 (Comp. St. § 10183), charging 
défendants with conspiracy to intimidate and oppress citizens in the ex- 
ercise of their rights, and that in pursuance of such conspiracy they 
threatened and Intimidated persons to prevent them from furnighlng mu- 
nitions, sliips, and supplies to the governmeut for war purposes under 
sales, orders, and contracts, held sufficient. 
8. Conspiracy |®=>43(11) — Indictment for conspiracy to violate Sélective Serv- 
ice Art sufficient. 

An indictment under Pénal Code, §§ 37, 332 (Comp. St. §§10201, 10506), 
for conspiracy to violate Sélective Service Act, § 5 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 2044e), by Induclng and aiding persons 
subject to the act in refusing to register thereunder, held sufficient. 

4. Conspiracy '®=»43 (6)— Indictment for conspiracy to violate Espionage Act 
sufficient. 

An indictment under Espionage Act, tit. 1, I 4 (Comp. St. 1918, Comp. 
St. Anii. Supp. 1919, § 10212d), for conspiracy to violate section 3 of the 
act (section 10212c), /ie!(J sufficient. 

6. Indictment and information <ê=^99 — Following counts may incorporate by 
référence allégations of first count. 

Each subséquent count in an indictment may refer to and make part ot 
It allégations contained in-the flrst count. 

6. Indictment and infonnation <&=>125 (5^)— Single count may charge con- 

spiracy to commit two offenses. 

A coinit in an indictment charging conspiracy to commit two offenses 
held nol bad for duplicity. 

7. Criminal law <&='1092(9) — Jurisdiction to extend time for settling bill of 

exceptions limited to term or extension given by nile of court. 

After me expiration of the term at whicb a judgment was rendered and 
of any extended tlme allowed by rule of court for settling a bill of excep- 
tions, tlip court is without jurisdiction to grant any further extension of 
time, aud such jurisdiction canuot be conferred by consent of counsel. 

In Error to the District Court of \he United States for the North- 
ern Division of the Northern District of California. 

Criminal prosecution by the United States against Edward Ander- 

^=For othcr cases aee same topic & KEY-NtJMBEiR In ail Key-Numbered Digests & Indexes 
269 F. — 5 «Certiorari denïed 254 U. S. — . 41 Sud. Ct. 447. 65 L. Ed. — . 
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son and others. Judgment of conviction, and défendants bring error. 
Affirmed. ., - ■ 

Thls case is a consolidation of writs of error sued out by "the plalntifEs in 
error from the judgment agaitst them upon a verdict of guilty under four 
eounts of the indictment, tlie snfl3ciency of each of wliich to eonstitute a 
crime is challenged by the respective plaintiffs in error. ~ If that contention 
be well founded, it is, of course, clear that the judgment must be reversed, 
whether or not we are at liberty to consider the bill of exceptions. 

The first count allèges in effect the existence of a state of war between the 
United States and the Impérial German goyernment, and that in those cir- 
cumstances the défendants, with other persons thereln named and virlth others 
to the grand ' jurors unknov^n, throughout a certain designated period and 
within tiie jurisdlctlon of the court below, entered into a conspiracy to by force 
prevent, hinder, and delay the exécution of certain specified laws of the 
United States, ail of which laws vcere enacted in support and furtherance 
of the said vpar, and that throughout the sald period and theretofore there 
existed a certain organizatlon of persons under the name of "Industrial 
Workers of the World, commonly called 'I. W. W.'s,' 'The One Big Union,' and 
'O. B. U.' ; that said organizatlon during sàid period bas been composed of a 
large number of persons, to wit, 200,000 persons, dlstributed in ail parts of the 
United States, being almost exclusively laborers in the many branches of in- 
dustry necessary tô the existence and welf are of the people of the United 
States and of their govérnment, among others the transportation, mining, 
meat-pacKing, canning, lumberiiig, and farming industries, and the live stock, 
fruit, vegetables, and cotton-raising industries ; that said défendants during 
said period bave been niembers of sald organizatlon, and among those known in 
said organizatlon as 'Militant Members of the Working Class' and 'Rebels,' 
holding varions offices, employments, and agencies therein; and that in their 
said membership, office, employments, and agencies said défendants during 
said period of time, with the spécial pUrpose of preventing and hindering and 
delaying the exécution of said laws, severally hâve been actively engaged in 
managing and eonducting the àffairs of said association, propagating its 
principles by written, printed,' and verbal exhortations, and accomplishlng its 
objects, which are now hère explained, -aiid thereby and in so doing during 
said period, throughout the United States and in said division and district, 
hâve engaged in and hâve attemp^ed to accompllsh, and in part hâve accom- 
plished, the objects of the nnlawful, and felonious conspiracy aforesaid.; 

"And the grand jurors aforesaid, upon their oaths aforesai^, dp furthér pré- 
sent, that said organizatlon, before and during said period of time, has, 
been one for supposedly advancing the interests of laborers as a class (by 
members of sald organizatlon çallect 'the workers' and 'the prolétariat'), and 
giving them complète control and ownership ot ail property, and of the means 
of producing and dlstributing property, throiigh the abolition of ail other 
classes of society (by the members of said organizatlon designated as 'capl- 
talists,' the 'capltalistic class,' 'the master class,' 'the ruling class,' 'exploiters 
of the workers,' 'bourgeois' and 'parasites'), sucli abolition to be accompllshed, 
not by political action, or with any regard for rlght or wrong, but by the 
continuai and persistent use and employment of unlawful, tortious, and forci- 
ble mèaris and methods, involving threats, assaults, injuries, intimidation^, and 
murders upon the persons, and the injury and destruction (known in sald or- 
ganizatlon as 'sabotage,' 'direct action,' 'worlçing on the job,' 'wear ig the 
wooden shoes,' 'working the saboat,' and 'slowing down tactics') of the prop- 
erty, of such other classes, the forcible résistance to the exécution of ail laws, 
and flnally the forcible revolutionary overthrow of ail existing governmental 
authority, in the United States, use of which said first-mentioned means and 
methods was principally to accompany local strikes, industrial strikes, and 
gênerai strikes of such laborers, and use of ail of which said means and 
methods was to be made in reckless and utter disregard of the rights of ail 
persons not members of said organizatlon, and especially of the right of the 
United States to exécute its above-enumerated laws, and with especial and 
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particular design on the part of sald défendants of seizing the. opportnnity pre- 
sented by the désire and necessity of the United States expeditiously and suç- 
cessfully to earry on its said war, and by the conséquent necessity for ail 
laborers throughout the United States In said branches of industry to continue 
at and faithfully to perform their Work for puttlng sald unlawful, tortions, 
and forcible methods for accomplishlng said object of said organlzatiôn into 
practiee, said défendants well knowing, as they haye, during said period, well 
known and intended, that the necessary effect of their so doing would be, aâ it 
in fact has been, to hlnder and delay and in part to prevent the exécution of 
said laws above enumerated, through interférence with the production ànd 
manufacture of divers articles, to wit, munitions, ships, fuel, subslstence sup- 
plies, clothlng, ghelter, and equlpment required and necessary for the tnill- 
tary and naval forces of the United States in carrylng on said war, and of 
the materials necessary for such manufacture, and through interférence with 
the procurement of such articles and materials, by the United States, through 
purchases, and through orders and contracts for immédiate and future de- 
Uvery thereof, between the United States and persons, flrms, and corporations 
too numerous to be.here named (if their names were known to said grand 
jurors), and through interférence with and the prévention of the transporta- 
tion of such articles and of said military and naval forces ; and that said 
organization, as said défendants during said period of time bave wèll known 
and intended, has also been one for discouraging, obstructing, and preventlng 
the prosecution by the United States of said war between the United States 
and the Impérial German government, and preventlng, hindering, and delay- 
ing the exécution of said laws above enumerated, by requiring the members 
of said organization available for duty in said military and naval forces to 
fail to register, and to refuse to submit to registration and draft, for service 
in said naval and military forces, and to fail and refuse to enlist for service 
therein, and by inciting others so to do, notwithstanding the requirements of 
said laws in that behalf, and notwithstanding the patriotic duty of such mem- 
bers and others so to register and submit to registration and draft, and so to 
enlist, for service in said military and naval forces, and notwithstanding 
the cowardice involved in such fallure and refusai, whlch last-mentioned 
object of said organization was also to be accomplished by the use of ail the 
means and methods aforesaid as a protest against, and as a forcible means of 
preventlng, hindering, and delaying, the exécution of said laws of the United 
Siates, as well as by the forcible rescue and eoncealment of such of said 
members As should bé proceeded against under those laws for such failure 
and refusai on thèlr pai^, or sought for service or for enllstment and service 
in said military and naval forces." 

The Indictment In its first count then set ont a large number of overt acts, 
publications, and other matters alleged to hâve been commltted, issued, and 
perpetrated by varions ones of the alleged conspirators to effect and carry ont 
the alleged conspiracy, the direct tendency of which was to show the conspira- 
cies alleged, examples only of which acts, publications, and other such mat- 
ters it is practically possible to set out in an opinion of reasonable length. 
Thus it was alleged in the flrst count, among othfer things, as follows : 

"Said défendant William Hood, otherwise called Tim McCarthy, hereinabove 
named, on or about the 201;h day of December, in the year of our Lord 1917, 
at Smart, In the county of Placer, in the Northern divieion of the Northern 
district of Càlifornia, then and there being, did unlawfully, willfully, know- 
ingly, and feloniously présent and cause to be presented to a comihon carrier 
for shipment à package contalning explosives, to wlt, nine sticks of dynamite 
packed and incased in a wooden box, without having plainly marked on the 
outside of Said package the contents thereof; that Is to say : Said défendant, 
on or about the 20th day of December, in the year of our Lord 1917, at Smart, 
in. the said county, division, district, and state aîoresaid, thén and there be- 
ing, did présent and cause to bë presented to Wells Tàrgo & Co., a common 
carrier as aforesaid, for shipment from Smart, în'thîe count j^ of Placer, ftate 
of Càlifornia, a p'ackage contalning explosives, to wlt, nine sticks of dynamite 
pàçkéd and iijcased' in a wooden box consigned to Geo. Messingham, Sacràme'n- 
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to, Cal., marked and designated only as follows: 'Handle with care. 1 Box 
Glassware.' * * * gaid défendant William Hood, otherwise callcd Tim 
McCarthy, hereinabove named, on or about the 21st day of December, in the 
year of our Lord 1017, at Smart, in the county of Placer, in the Northern di- 
vision of the Northern district of Callfornia, then and there being, did unlaw- 
fully, willfully, knowingly, and feloniously carry upon and in a vehicle con- 
trolled and operated by a coipmon carrier engagea in Interstate and foreign 
transportation, exposives, to wit, nine sticks of dynamite, under a false and 
deceptive marking, description, invoice,, ând shipping order, and without in- 
forming the agent of such common carrier of the trùe character thereof at 
or before the time such carriage was made ; that is to say : Said défendant, 
on or about the 21st day of December, in the year aforesaid, carried from 
Smart, in the county of Placer, state of California, upon train No. 23, and 
in a vehicle controUed and operated by the Southern Pacific Company, a 
common carrier as aforesaid, engaged in interstate and foreign, transportation, 
and running between Gcldfleld, in the state of Nev.ada, and San Francisco, iu 
the state of California, explosives, namely, nine sticks of dynamite packed and 
incased in a wooden box and marked and designaied only as follovvs : 'Handle 
with care. 1 Box Glassware.' " 

The flrst count also alleged as follows : 

"Said défendants heretofore named, in the month of September, 1917, the 
exact date is to the grand jury unknown, at Sacramento, California, in said 
division and district, and in other places in the state of California, caused to 
be circulated a certain newspaper, called and known as 'Solidarity,' of the date 
of September 1, 1917, which said issue of said newspaper 'Solidarity' contained, 
among other things, the folio wing : 

" 'Preamble. 

" 'Industrlal Workers of the World. 

" 'The working class and the employing class bave nothing in common. 
There can be no peace as long as hunger and. want are found among the 
millions of working people, and tbe few, who make up the employing class, 
bave ail the good things in lif e. 

" 'Between thèse two classes a struggle must go on until the workers of the 
world organize as a class, take possession of the eartb ànd the ;machinery of 
production, and abolish the wage System. 

" 'We flnd that the centering of management of industries into fewer and 
fewer hands makes the trade unions unable to cope with the ever-growing 
power of the employing class. The trade unions foster a state of affairs which 
allows one set of workers to be pitted against another set of workers in the 
same industry, thereby helping defeat one another in wage wars. However, 
the trade unions aid the employing class to mislead the worktjrs into the be- 
lief that the working class hâve interests in common with their employers. 

" 'Thèse conditions can be changed and the interest of the working class 
upheld only by an organization formed in such a way that ail its members in 
any one Industry, or in ail, industries, if necessary, cease work wbenever a 
strike or lockout ig considered on in any department thereof, thus m^king an 
injury to one an injury to ail- , 

" 'Instead of the conservative motto, "A fair day's wage for a fa,ir day'a 
work," we must inscribe ou our banner the revolutioiiary watchword, "Aboli- 
tion of the wage System." 

" 'It is the historié mission of the working class to do away with capitalism. 
The army of production must be organized, not only for the everyday struggle 
with capitalists, but also to carry on production when capitalism shall hâve 
been overthrown. By organizing industrially we are forming the structure of 
tbe new soclety within the shell of the oid.' 

"Said défendants heretofore named,, in July and August, 1917, the exact date 
is to the grand jurors ijnknown, at Sacramento, California, in said division 
and district, and at bther'piaces in the state of California, caused to be circu- 
iated a certain newspaper called and known as 'Solidarity,' of the date of July 
28, 1917, in which said issue of said newspaper there appeared, among other 
things, the following matter in print ; that is to say : 
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" 'Were You Drafted? 

" 'Where the I. W. W. Stands on tlie Question of War. 

" 'The attitude of tlie Industrial Worlcors of tlie World is well known to 
the people of the United States and is geneially recognized by the labor move- 
ment throughout the world. 

" 'Since its Inception our organisation has opposed ail national and im- 
perialistle wars. "We hâve proved, beyond the shadow of a doubt, that war 
is a question vvith whlch we never bave and never intend to compromise. 

" 'Members joining the military forces of any nation hâve always been ex- 
pelled from the organization. 

" 'The I. W. W. has placed itself on record regardlng its opposition to war, 
and also as being bitterly opposed to having its members forced into the 
bloody and needless quarrels of the ruling olass of différent nations. 

" 'The principal of the international solidarity of labor to whicli we bave 
always adhered makes impossible our participation in any and ail of the 
plunder squaubles of the parasite class. 

" 'Our sougs, our literature, the sentiment of the entire menibership — the 
very spirit of our union, give évidence of our unalterable opposition to both 
capitaUsm and its wars. 

" 'AU members of tlie I. W. W. who hâve been drajtcd shouia marie their 
claims for exemption "I. W. W. ; opposed to war." 

" 'Editer, Solidarity.' " 

The flrst count further alleged as follows : 

"Said défendants heretofore named, in the month of May, 1017, the exact 
date is to tho grand jurors unknown, at Sacramento, California, in said divi- 
sion and district, and at other places in the state of California, caused to 
be circulated a certain newspaper called and known as 'Solidarity,' of the 
date of May 12, 1917, in which said issue of said newspaper there appeared, 
among other things, the followlng matter in print ; that is to say : 

"On page two, column two thereof : 

" 'The Sélective Draft. 

" 'The sélective draft, as outlined by the governmcnt at Washington, is the 
rankest, rawest, crudcst pièce of work tliat was ever attempted to be "put 
over" in the interests of Big Business under the lying mask of "patriotism." 

" 'To drag workers against their wills into a war in which tliey hâve 
nothing to gain and to force them to flglit with other workers with whom 
they hâve no quarrel. To compel them to suffer privation and encounter 
death, disease and mutilation on the blood-soakcd flelds of France, or to 
starve themselves at home in order that the capitalists in this couutry may 
amass fortunes by feeding Europe — ail this speaks eloquently of the suprême 
coulldence the parasites liave in tlie ignorance and blindness of the American 
working class. And on top of ail, the blood-puddlers of the Oligarchy hâve 
the gall to ask the workers to call the class struggle otï until after the war. 
But we will not permit their loot-wrangle to obstruct our work of organization 
for a moment. Our Union is ail we have^ — it is ail that stands between us 
and the grecd and tyranny of our industrial overlords — and we do not propose 
to let our enemies crusli it at a time when we need it most.' " 

The iirst count further set out, from subséquent issues of tlie paper men- 
tioned, the following : 

"One thing, liowever, our enemies are likely to overlook; that is, the power 
of the arouised membersliip in action. It is a mistake to think that the I. W 
W. is a loosely knit and easily iutimidated organization. The banner of the 
One Big Union is planted in every industry in every state of the Nation. Ked 
card men are shrewd, determined, valorous and loyal to the cause they love. 
If they are hounded to dcsperation they will be a hard proposition to handle. 
There would not be soldiers enough in the country to round them up for ar- 
rest, nor jails enough to hold them, once arr(>sted. The I. W. W. is so deeply 
rooted in America and the world that it can afford to take the chances of an 
open war a whole lot better than the powers that oppose it. * ■* • It was 



70 269 FEDERAL RB3P0RTER 

the I. W. W. that flrst showed the world hOW to fight effectively agalnst 
great odds. We hâve shown the world how to go to jail in huge numbors, ex- 
asperate the taxpayers and block the machinery of 'justice.' It was the 
I. W. W. that developed a System of telling tactics to be used in prison yards 
and rock piles. Tlie 'slow down' plan and mass opposition to unjust régu- 
lations would work as well in détention camps, in jail, or on the job. 'The 
widespread knowledge of the effects of punitive sabotage upon modem in- 
dustry gives Ûie militant portion of the working elass the power to stop or 
disrupt production at will. The membership of the I. W. W. is conscious of 
its power and knows how to achieve its ends, and is dead game to talîe what- 
ever measures as necessary in order to do so. The préservation of the Ono 
Big Union is essential to the survival of the working class. In fighting for his 
union the I. W. W. is fighting for himself, and his class. And self-preservation, 
like the Copper Trust, knows no law. * * • 

"The Rockford Frame-Up. 

"One hundred and thirty-elght men are in the jails of Rockford, Freeport 
and Belvidere, as a resuit of the nonregistration parade on June 6th. Ten 
of them are charged with conspiracy. The bonds are set for ten thousand 
dollars. Eight of thèse fellow workers are members of the I. W. W. ■* * * 

"117 Rockford Rebels Sentenced. 

"Year and a Day at Hard Labor for Most of Them — One-Half of Those 
Sentenced I. W. W.'s. 

"The Rockford rebels who refused to reglster on June 6th and gave them- 
selves up to the authorities of the town of Rockford were given a thorough 
grilling, a bitter tongue-lashing, and, most of them, extrême sentences by 
Fédéral Judge Landis at Freeport, 111., on July 5th. The prisoners were un- 
disturbed by the diatribes of 'His Honor' and were défiant and uncowed to 
the end. * * * It is anticlpated that we will hâve conscription hère now, 
in spite of the récent référendum. It may precipltate a révolution and cer- 
tainly a far-reaching industrial upheaval, and you can bet your socks that we 
of the wobblies will be in the van, as we were before. The miners are retali- 
ating with the 'Dauge' ; that is, limiting the output to less skips a day. That 
will reduce the gênerai quantity of coai mined by about 35 per cent. The boss 
will hâve to burn up his surplus to keep the industry going. The slow-down 
tactics of the workers are getting the goods in this country, and it is one of 
the real tangible footholds toward industrial control, the ultimate objective of 
the Industrial Workers of the World. Less work, more jobs, less un- 
employed. * * * " 

The flrst count further alleged: 

"Said défendant, Albert Fox, otherwise called A. L. Fox, and Frederick 
Esmond, on or about February 1, 1918, prepared and sent a certain telegram, 
which sald telegram is in the words and figures foUowing, to wit: 

" 'Western Union Telegram. 

" 'Received at Forum Building, 1109 Ninth Street, Sacramento, Cal. 

" 'Always open. 
" '98 SF TN 51 2EXA. 

" 'Mt. San Francisco Callf 113 A Feb 1 1918. 
" 'Asst. District Attorney Johnson 
" '72 Fédéral Bldg Sacramento Calif 

" 'Today registering strong remonstrance Preston Gregory Local Officiais 
inbùm'an treatment I W W Fédéral Prisoners your custody Sacramento also 
vigorous denunclation Your Personal conduct lylng press stories current 
VFéek arrest Indictments matters indifférence humane treatments prisoners 
profession of decency Fédéral Officiais Imperative copies wire ail press your 
officiai Superiors Défense Committee Fox, Esmond. 

'"1145A' 
■ "Sald détendants Albert Fox, otherwise called A. L. Fox, ahd Frederick 
Esmond",' on or about February 1, 1918, prepared and sent a certain telegram, 
which said telegram is in the words and figures foUowing, to wit: 
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" 'Western Union Telegiam. • ■ 

"'Received at Forum BuilUing, 1109 Ninth Street, Sacramento, Cal. 

" 'Always Open. 
" '98 SF TN30 1 EXA ' 

" 'Mt. San Francisco Calif 1113A Feb 1 1918 
" 'Gormley 

" '70 Sheriff Sacramento Callf ' 

" 'Complaining Washington local officiais Inhuman treatment I W W Fédéral 
prlsoners Isacramento inquirlng scoundrelly theft thlrty dollars sent for jall 
comforts arrests Indictinents matters Indifférence humane treatment prlsoners 
imperative Fox, Esmond. 

" '1140A' 
"Sald défendants Albert Fox, otherwlse called A. L. Fox, and Frederick 
Esmond, on or about February 1, 1918, prcpared and sent a certain telegram, 
wliich said telegram is in the words and figures foUowing, to wit : 

" 'Western Union Telegram. 

" 'Received at Forum Building, 1109 Ninth Street, Sacramento, Cal. 

"'Always Open. 
" '97 SF TN 

" 'Mt. San Francisco Callf. 1113A Feb 1, 1918 
" 'Sacramento Bee 
" '71 Sacramento Calif 

" 'Strong complaint Washington local officiais Inhuman treatment I W W 
Fédéral prlsoners Sacramento inquirlng scoundrelly theft thlrty dollars sent 
for Jail comforts Indictments arrests matters indifférence hùiiUine treatment 
prlsoners imperatlve resent worse than Ruhleben. Fox; Esmond. 

" '1141A.' " 

The second count alleged in substance that the défendants named in the 
iirst count, throughout the period of time from April 6, 1917, to the flnding of 
the indlctment, at the city of Sacramento, unlawfully and feloniously con- 
spired together and with certain other named parties, and with other per- 
sons to the grand jurors unknown, t,o injure, oppress, threaten, and intimidate 
a great number of citizens of the United States, the names and number of 
whom are to the grand jurors unknown, but who only can be and are by the 
grand jurors designated as the class of persons mentioned in the flrst count 
of the indlctment, who in the free exercise and enjoyment by them, respec- 
tively, of their right and privilège, bave been, during the period specifled, 
furnlshing and endeavoring to furnish to the United States, "in pursuance of 
sales, orders, and eontracts between them and the United States, munitions, 
ships, fuel, subsistence supplies, clothing, shelter, and equipment, necessary 
for tlie mllitary and naval forces of the United States in carrying on its wàr 
with the Impérial German government in sald flrst count referred to, material 
necessary for the manufacture of those articles, and transportation of said 
articles and materlals, and of said mllitary and naval forces, ail required and 
authorized to be procured by the United States from such persons and citi- 
zens under the several laws of the United States speciflcally mentioned in 
said first count as being the laws of which said défendants are charged in 
said count with conspiring to prevent, hinder, and delay the exécution; that 
is to say, the right and privilège of furnlshing, to said United States, without 
interférence, hindrance, or obstruction by others, said articles, materlals, and 
transportation which said consplracy in this count mentioned lias been one 
for injuring, oppressing, tlireatening, and intlmidating said citizens, by inter- 
fering with, hindering, and obstructlng them in the free exercise and enjoy- 
ment of said right and privilège, by and through the continued and persistent 
use and emplo.vmenti by said défendants under the eircumstances and condi- 
tions in said flrst count descrlbed, of the unlawful and tortious means and 
methods In that count set forth as the means and methods of accomplishing 
the objects of the unlawful and felonious consplracy in that count charged 
agalnst said défendants, the allégations of which sald count in that behalf, 
and concerning the existence, character and objects of the organizatlon called 
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'Industrîal Workcrs of the World' and 'I. W. W.'s,' in sald count montionod, 
concerning the membershlp offices, employment, and agencies of said défend- 
ants in tliat organizatlon, and concerning said unlawful and tortious means 
and methods, are incorporated in tliis count of this Indictment by référence 
to said first count as fully as If tliey were hère rep(>ated." 

The third count alleged in substance that, throughout the period of tinie 
from May 18, 1917, to the findlng of the indictment, at the city of Sacramento, 
the défendants named in the first count, Ihen being members of the organiza- 
tion therein described, unlawfully and feloniously conspired togetlier and 
with certain other named parties, and with ot)ier persons to the grand jurors 
unlcnown, "to commit divers, to wit, ten thousand, offenses against the United 
States ; that is to say, ten thousand offenses eaeh to consist in unlawfully 
alding, abetting, coungeling, commandlng, iuducing, and procuring one of the 
ten thousand maie persons other members of said organizatlon, who on June 
5, 1917, respectlyely attalned their twenty-flrst birthday, and who did not on 
that day attain their thlrty-first birthday, and who bave been requlred by 
the proclamation of the Président of the United States dated May 18, 1917, to 
présent themselves for and submit to registratiou, under the act of Congress 
approved May 18, 1917 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 2(>44a- 
2044k], and entitled 'An act to authorize the Président to increase temporarily 
the Military Establishment of the United States,' at the divers registratiou 
places In the divers precincts In said Northern division of the Northern dis- 
trict of California, and in the divers other precincts In other states of the 
United States, wherein said persons hâve by law respectlvely been requlred to 
présent thepiselves for and submit to such reglstratlon, whose names, and 
the désignation of whieh said precincts, are to sald grand jurors unknown, 
unlawfully and willfully to fall and refuse so to présent hlmself for reglstra- 
tlon and so to submit thereto ; none of such persohs being an officer or an 
enlisted inan of the Regular Army, of the Kavy, of the Marine Corps, or of the 
National Guard or Naval Militla in the service of the United States, or an 
officer in the Reserve Corps, or an enlisted man in the Enlisted Reserve Corps 
In active service, and divers, to wit, flve thousand, other offenses against 
the United States, that is to say, flve thousand offenses each to consist in 
unlawfully and feloniously aiding, abetting, counseling, commandlng, inducing, 
and procuring one of the flve thousand persons, stlU other members of saia 
organizatlon, who should become subject to the military law of the United 
States under and through the enforcement of the provisions of the act of Con- 
gress in this count of this indictment above mentioned, and of the proclama- 
tion, rules, and régulations of the Président of the United States made in pur- 
suance of said act of Congress, and whose names are also unknown to said 
grand jurors, unlawfully and feloniously to désert the service of the United 
States in time of war ; said défendants not then being themselves subject to 
military law of the United States. And the grand jurors aforesaid, upon 
their oaths aforesaid, do further présent that in and for executing said un- 
lawful and felonious conspiracy, combination, confédération, and agreement in 
this eount of this Indictment chargea, certain of said défendants, at the 
several times and places in that behalf mentioned in connection with their 
names under the heading 'Overt Acts' in the first count of this Indictment, 
liaving done certain acts ; that is to say, the several acts mentioned in said 
flrst count under sald heading." 

The fourth count alleged that, througliout the period of time from June 15, 
1917, to the findlng of the indictment, the défendants named in the first count, 
at tlie city of Sacramento, unlawfully and feloniously conspired together and 
with certain other named persons, and with others to the grand jurors un- 
known, "to commit a certain offense against the United States, to wit, the 
offense of unlawfully, feloniously, and willfully causlng and attempting to 
cause insubordination, dlsloyalty, and refusai of duty in the military and naval 
forces of the United States, when the United States was at war ; and this 
through and by means of Personal solicltation, of public speeches, of articles 
printed in certain newspapers called 'Soiidarity,' 'Industrial Worker,' 'A Ber- 
niunkas,' 'Il Proletario,' 'Industriel Unionlst,' 'Ilabochy,' 'El Rebelde,' 'Alarm,' 
and 'Australian Administration' circuiatlug throughout the United States, 
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and of tlie public distribution of certain pamplilets entitled 'War and tho 
Worliers,' 'Patriotism and the Workers,' and 'Preamble and Constitution of 
tlie Industrial Worlvcrs of tlie World,' and saine being sollcitations, speeches, 
articles, and pamphlets perslsteutly urging insubordination, disloyal ty, and 
refusai of duty in said military and na\'^al forces and failure and refusai on the 
part of available persons to enlist tberein, and another offense against the 
T'nited States, to wit, the offense of unlawfnlly, feloniously, and willfully, by 
and through jneans last aforesaid, obstructing the recruiting and enlistment 
service of the United States wbcu tlie United States was at war, to the in- 
jury of that service and of the United States. And the grand jurors afore- 
said, upon their oaths aforesaid, do further présent that, In and for executing 
said unlawful ànd felonious conspiracy, combinatlon, confédération and 
agrecment in this count of this indictment charged, certain of said défendants, 
at the scvei-al timcs and places in that behalf mentioned in connection with 
their liâmes under the heading 'Overt Acts' in the flrst count of this indictment, 
hâve done certain acts ; that is to say, tlie several acts mentioned In said flrst 
count under said heading." 

Otto Christensen, of Chicago, 111., for plaintiffs in errer. 
Frank M. Silva, U. S, Atty., and Albert M. Hardie, Jr., and E. M. 
Léonard, Asst. U. S. Attys., ail of San Francisco, Cal. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] The 
first count of the indictment was based on section 6 of the fédéral Pénal 
Code (Comp. St. § 10170), which provides as follows: 

"If two or more persons in any state or territory, or lu any place subject to 
the jurisdictlou of the United States, conspire to overthrow, put down, or to 
destroy by force the government of the United States, or to levy war against 
them, or to oppose by force the authority thereof, or by force to prevent, 
hlnder, or delay the exécution of any law of the United States, or by force 
to seize, take, or possess any property of the United States contrary to the 
authority thereof" 

— shall be punished in a prescribed way. 

[2] The second count was based on section 19 of the same Code 
(section 10183), which déclares: 

"If two or more persons conspire to injure, oppress, threaten, or intimi- 
date any citizen In the free exercise or enjoyment of any right or privilège 
secured to him by the Constitution or laws of the United States, or because 
of his having so exercised the same, or if two or more persons go In disguise on 
the highway or on the premises of another, with Intent to prevent or hinder his 
free exercise or enjoyment of any right or pirlvllege so secured" 

— shall be punished in a prescribed way. 

[3] The third count charges a conspiracy under section 37 of the 
same Code (section 10201) to violate section 332 thereof (section 
10506), and section 5 of the Act of May 18, 1917 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 2044e), commonly known as the Sélec- 
tive Service Act. 

Section 37 of the Code, so far as necessary to be stated, is as fol- 
iows : 

"If two or more persons conspire eitlier to commit any ofCense against the 
United States, or to defraud the United States in any nianner or for any 
purpose, and one or more of such parties do any act to efCect the object of the 
conspiracy, eacli of the parties to such conspiracy shall be" 
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: — punished in a prescribed way; aiid section 332 of the same Code so 
refèrred to déclares that : , , 

"Whoever directly commits any act constituting an offense deflned in any 
law of the United States, or aids, abets, couùsels, commanda, induces, or pro- 
cures its commission is a' principal." 

Section S of the Sélective Service Act provides: 

"Tliat ail inale persons between tlie âges of twenty-one and thirty, botli in- 
clusive, shall be subject to registratlon in accordance with regi^lations to be 
prescribed by tlie Président; and upôn proclamation by the Président or 
otber public notice given by Mm or by his direction stating the time and 
place of such registration it shall bé. the duty of ail persons of the désigna ted 
âges, fexcept officers and enlisted' men of the Regulàr Army, the Navy, and 
the National, Guard and Naval Militià while in the service of the United 
States, to présent themselves for and subinit to registration under the pro- 
visions of this act ; and every such person shall be deemed to hâve notice of 
the requirements of this act upon the publication of sald proclamation or 
other notice as aforesaid given by the Président or by his direction; and any 
person who shall willfully fail or lefuse to présent hlmself for registration 
or to submit thereto as herein provided, shall be guilty of a misdemeanor 
and shall, upon conviction in the District Court of the United States having 
jurisdietion thereof, be punished" 

'—in a prescribed way. 

[4] The fourth count charges a conspiracy under section 4, tit. 1, 
of the Espionage Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
.10212d) to violate section 3 thereof (section 10212c). Section 4 of 
that act, so far as necessary to be stated, is as f ollows : 

"If two or more persons conspire to violate the provisions of section 2 or 
3 pf this title, and one of more of such persons does any act to effect the ob- 
jeet of the conspiracy, each of the parties to such conspiracy shall be punished 
as in said sections provided in the case of the dolng of the act the accomplish- 
ment of which is the object of such conspiracy." 

And section 3 of the Espionage Act, thus referred to, so far as neces- 
sary to be stâted, reads as f ollows: 

"Whoever, when the United States is at war, shall willfully make or convey 
false reports or false Btatements wlth intent to interféré wlth the opération 
or success of ; the mllltary or naval forces of the United States, or to promote 
the success of its enemies, * * * and whoever, when the United States Is 
at war, shall willfully cause, or attempt to cause * • • insubordination, 
disloyaltj^, mùtiny, or refusai of duty; In the military or naval forces of the 
United States, or shall willfully obstruct * * * the recrulting or enlist- 
ment service of the United States" 

— to the injijry of 'the service of the United States shall be punished in 
a prescribed way. 

Having clearly ini view the décidions of the Suprême Court in the 
cases of United States v. Cruikshank et al, 92 U. S. 542, 23 1. Ed. 
588, and Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, :30 L,. Ed. 
766,, sp much relied on by counsel for the plaintiffs in error, we hâve 
no dbubt of the sufficiency of each count of the indictment upon which 
the iudgment of conviction was based. 

|S],;It is well settled law that each subséquent count may refer to 
and make a part of it allégations contained in the first count. Blitz 
V. United States, 153 U. S. 308, 14 Sup. Ct. 924, 38 L. Ed. 725 ; Crain 
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V. United States, 162 U. S. 625, 16 Sup. Ct. 952, 40 h. Ed. 1097 r 
Glass V. United States, 222 Fed. 773, 138 C. C. A. 321. 

Counsel for the plaintiffs in error rely particularly upon the déci- 
sion of the Suprême Court in Baldwin v. Franks, 120 U. S. 678, 7 
Sup. Ct. 656, 30 L. Ed. 766 — saying in their brief : 

"That case is so similar to the one at bar in the facts presented, and the 
opinion of the court is so pat that it leaves uothing for us to say, even by way 
of applying the principles involved." 

We think the cases, both in fact and in principle, entirely différent. 
In Baldwin v. Franks, Baldwin was held on a charge of conspiracy 
with one Wilson and others to deprive certain Chinamen belonging 
to — 

"a clas.s of Chinese aliens, being * * * subjects of the emperor of Clilna, 
of tlie equai protection of tlie laws and of equal privilèges and immunities 
uiider the laws, for tliat said * * ♦ persons so belonging to the class of 
Chinese aliens did then • * * réside at the town of Nicolaus, in said 
county of Sutter, in said state of California, and were engaged in legitimate 
business and labor to earn a living, as they had a right to do, and they at that 
time had a right to réside at said town of Nicolaus, * * * and engage in 
legitimate business and labor to earn a living, under and by virtue of the 
treaties existing, and which did then exist, between the government of the 
United States and the emperor of China, and the Constitution and laws of tlie 
United States ; but nevertheless, while said * • * persons were * * » 
so residiug and pursuing their legitimate business and labor for the purpose 
aforesaid, said conspira tors * * * did, * * * having conspired tO' 
gether for that purpose, unlawfully and with force and arms, violently and 
with Intimidation, drive and expel said persons, * * * belonging to said 
class of Chinese, * * * f rom their résidence at said town of Nicolaus, 

* * * and did » * * Ueprive them * * * of the privilège of con- 
ducting their" legitimate business and of the privilège of laboring to earn a 
living, and, without any légal process, * * * piaced said Chinese aliens 

* * * under unlawful restraint and arrest, and so detàined them for 
several hours, and * * * by force and arms, and with violence and 
intimidation, piaced them * * * upon a steamboat barge, then plying ou 
tlie Feather river, and drove them from their résidence and labor and from 
said county." 

Baldwin was not charged with a conspiracy to overthrow the gov- 
ernment, or with hindering or delayjng the United States in the ex- 
écution of any measures for the protection of the Chinese, or with in 
any way interfering with the exercise by the government of its au- 
thority, but, on the contrary, the conspiracy into which he entered 
was directed and exerted against the Chinese people themselves; the 
Suprême Court saying (120 U. S. at page 693, 7 Sup. Ct. at page 663, 
30 L. Ed. 766) : 

"It cannot be claimed that Baldwin has been charged witli a conspiracy to 
overthrow the government or to levy war, within the meaning of this sec- 
tion. Nor is he charged with any attempt to seize the property of the United 
States. Ali, therefore, dépends on that part of the section which provides a 
punishment for 'opposing' by force the authorlty of the United States, or for 
preventing, hindering, or delaying the 'exécution' of any law of the United 
States. This evidently implies force against the government as a government. 
To constitute an, offense under the flrst clause, the authority of the governr 
ment must be opposed; that is to say, force must be brought to resist some 
positive assértiop of authority by the governittént. A mère violation of law 
is not enough ; there must be an attempt to prevent the actual exercise of 
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authorlty. That îs not pretended In this case. The force was éxerted In 
opposition to a class of persons who had the right to look to the government 
for protection against sucli wrongs, not In opposition to tlie government wliile 
actually engaged in an attempt to affoi'd that protection. 

"So, too, aa to tlie second clause, the offense consists in proventing, hinder- 
ing, or delaying tlie government of the United States in the exécution of its 
laws. This, as well as the other, means something more tlian setting the laws 
themselves at défiance. Tliere must he a forcible résistance of the authorlty 
of the United States while endeaToring to carry tlie laws into exécution. 
The United States are bound by their treaty with China to exert their power 
to devise measures to secure the subjects of that government lawfuUy residing 
within the territory of the United States against ill treatment, and If in their 
eltorts to carry the treaty into effect they had been forcibiy opposed by per- 
sons who had conspired for that purpose, a state of things contemplated by 
the statute would hâve arisen. But that is not what Baldwin lias donc. 
His conspiracy is for me ill treatment itself, and not for hindering or dc^ 
laying the TTnited States in the exécution of their measures to prevent it. 
His force was exerted against the Chinese people, and not against the gov- 
ernment in its efforts to protect them. We are eompelled, therefore, to an- 
swer the third subdivision of the seventh question in the négative, and that 
covers the fourth subdivision." 

[6] No impartial person can, in our opinion, read the counts of 
the indictment in the présent case without seeing that the offense 
specified in each of them is a conspiracy aimed at the government it- 
self, by hindering, delaying, and prevénting the exécution of laws it 
had enacted in the prosecution of the war in which it was at the time 
engaged. The highly criminal character of the means alleged to hâve 
been resorted to by the alleged conspirators is so plain as to require no 
comment. Nor do we see anything duplicitous about any of the counts 
of the indictment. Responding to a like objection made. in the case 
of Frohwerk v. United States, 249 U. S. 204, 209, 39 Sup. Ct. 249- 
252 (63 L. Ed. 561), the Suprême Court said: 

"Countenance we believe has been given by some courts to the notion that 
a single count in an indictment for conspiring to commit two offenses is bad 
for duplieity. This court has given it none. ISuckcyo Powder Co. v. Du Font 
Powder Co., 248 U. S. 55, 60, 61 ; JopHn Mercantile Co. v. United States, 2S6 
U. S. 531, 548. The conspiracy is the crime, and that is one, however diverse 
its objects." 

See, also, Magon et al. v. United States, decided by this court and 
reported in 260 Fed. 811, 171 C. C. A. 537. 

[7] The verdict of the jury was rendered January 16, 1919, finding 
each and ail of the défendants guilty, and on the next day, January 17th, 
judgment against ail of them, except Fox, Saiïores, and Pollok, was 
entered. The three défendants last named entered a motion for a new 
trial, after which the case was, with the consent of the government, 
"continued to a later date for hearing of said motion." The court 
thereupon, and after hearing the attorneys of the respective parties, 
entered an order transferring the case as against the défendants Fox, 
Safïores, and Pollok to the Southern Division of the court "for ail 
further proceedings," and subsequently, after hearing the attorney for 
those défendants — the attorney for the United States heing présent — 
denied the motion for a new trial and postponed the pronouncing of 
Judgment against them until June 18, 1919, on which day such judg- 
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ment was rendered. Neither of the défendants Saffores nor Pollok 
having sued out a writ of error, no further référence to them need be 
made, except incidentally. 

The term of the court for the Northern Division of the 'District ex- 
pired April 13, 1919. Rule 9 of the Rules of Practice of the court 
appHcable to both divisions of it, provides as follows : 

"For the purpose of niaking and flliiig a bill of exceptions and of maklng 
any and ail motions neccssary to be made witliin tlie term at which any 
judgment or decree is ontered, each term of this court shall be and liereby is 
extended so as to comprise a period of three calendar months beginning on 
the flrst Tuesday of the month in which verdict is rendered or decree entered." 

The time thus fixed by the rule of the court expired in this instance 
prior to the termination of the term of the court, which w^as, as has 
been stated, April 13th. The record shows that four days after the 
expiration of the term during which the verdict was rendered and the 
judgment entered against ail of the défendants except Fox, Safïores, 
and Pollok, that is to say, April 17, 1919, one of the Circuit Judges 
made this order in the case : 

"It Is hereby ordered that the time for preparing and serving bill of ex- 
ceptions, on behalf of ail of tho défendants in the above-entitled action against 
whom judgment has been pronounced, be and the same is hereby extended 
to June 15, 1919." 

The record further shows that on the lOth day of June, 1919, Judge 
Rudkin, bef ore whom the case was tried, made this order : 

"It is ordered that the time for proposing and filing a bill of exceptions in 
the above-entitled cause (United States of America v. Elmer Anderson et al.), 
exeept as to the défendants Saffores, Fox, and Pollolî, is hereby extended to 
and including the 25th day of July, 1919." 

The record does not show that the United States attorney consent- 
ed to or had notice of the making of either of those orders, and in the 
brief on the part of the government it is asserted that its attorney had 
no notice of the application for them. 

On the 18th day of July, 1919, Judge Hunt made this order: 

"For satisfactory reasons appearing to the Honorable William H. Hunt, 
Judge, and by stipulation between respective counsel, it is hereby ordered 
that the time for the slgning and sealing of bill of exceptions hereln, as the 
same inay be settled and signed, be and the same is hereby extended for 60 
days after date hereof, and that, whenever so settled and signed, the said bill 
of exceptions herein shall stand as settled, glgned, and liled, and made a part 
of the record herein as of the 7,th day of April, 1919, which 7th day of April, 
1919, is withln the time originally allowed by the court for the presenting, 
«igning, and flllng of said bill of exceptions herein ; and the United States 
«hall hâve 60 days after service of the bill of exceptions in which to submit 
amendments." 

The record further shows that on the 3d day of October, 1919, Judge 
Van Fleet made and entered this order in the cause entitled United 
States V. A. L. Fox: . 

"It is hereby ordered that plaintlff may hâve, and it is hereby given, to 
and including the; 23d day of pçtober, 1919, within which to prépare, serve, 
and file its proposed amendments to defendant's proposed bill of exceptions on 
writ ol error to the Circuit Court of Appeals of the United States for the 
Ninth Judicial Circuit, in the above-entitled case. 
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"It Is understood that the grantlng of this order shall Ih no wlse eonstitute 
a waiver of or préjudice the right of the pjaintiff to make or file any motion 
or motions to strike from the files the said bill of exceptions upon the ground 
that the same was not served within the tlme allowed by the rules of practice 
of this court, or upon any other grounds. 

"Dated Oetober 3, 1919. 

"Wm. C. Van Fleet, United States District Judge." 

Thereafter, and on Oetober 23, 1919, Judge Morrow made and en- 
tered in the same case this order : 

"It Is hereby ordered that plaintifC may hâve, and it is hereby glven, to and 
ineludlng the 2d day of November, 1919, within which to prépare, serve, and 
file lis proposed amendments to def endant's proposed bill of exceptions on 
wïlt of error to the Circuit Court of Appeals of the United States for the 
IMnth Judlcial Circuit, in the above-entitled case. 

"It is understood that the grantlng of this order shall in no wise eonstitute 
a \valver or préjudice the right of plaintiff to make or file any motion or 
motions to strike from the files the said proposed bill of exceptions upon tne 
ground that the same was not served within the time allowed by the rulés of 
practice of this court, or upon any other grounds. 

"Dated Oetober 23, 1919. Wm. W. Morrow, 

"Judge United States Circuit Court of Appeals, Nlnth Judlcial Circuit." 

Oetober 31, 1919, the attorney for the government filed in the North- 
ern Division of the court, in the case entitled United States of Aftlërica 
against ail of the défendants except Fox, Safifores, and PoUok,. and on 
the next day filed in the Southern Division of the court, in the case 
entitled United States against Fox, motions to strike from the files, the 
proposed bill of exceptions, upon the grounds, in efifect, that such bill 
was neither served nor filed within the time allowed by the rules of 
the court or by the law. The motions' were based upon the records, as- 
well as upon the aifidavits on behalf of the respective parties, and re- 
sulted in a déniai thereof by this order, made by Circuit Judge Hunt 
February 24, 1920: 

"Upon reading the aflidavlts and hearing statements of counsel, It is proper 
to say. that my own indçpendent recollection of the circumstances connected 
with the order extending time for seallng and signlng of the proposed bill of 
exceptions in the above-entitled case is not pertectly clear, but as I recall 
the matter it occurred as f oUows : ■ 

"As I had not presided at the trial of the case, and knew nothing in détail 
of thé record, Iwas specially careful to advise Mr. Christiansen that I would 
grant no order of any kind in the case until ,he had seen and conferred with 
the United States district attorney. Subsequently Mr. Geis, Assistant United 
States Attorney, and Mr. Christiansen, came to my chambers and after some 
colloquy with respect to the proposed order and the period of time within 
whlch counsel for the United. States mlght présent ahy proposed amendments 
to the bill of exceptions, it was agreed between counsel that the order, as 
signed by me was proper. In the présence of counsel I therefore inserted in 
my handwriting the words which appear in my handwriting in the original 
order, and in presetice of counsel ,1 signed tiié order and dellvered it to tliem 
0r to one of them. ,; ' ; , 

"I am strengthened in my recollection by the fact that my practice is 
not to sign such orders until counsel for both sides hafre persofaaily presented 
their views, and I EîJn poteitiViê that the Itisèrted'wclrdB in my handwriting 
could only haVe been written by iheupôn theclear undèrstanding on my part 
that they recorded the facf as ^a;ted; i ' 

"I rmist therefore deny thé motion. 

"Feb, 17, 1920. Wm. Hi Hilnt, Judge." 
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We therefore take it, as a matter bf course, that the order made by 
Judge Hunt July 18, 1919, and hereinbefore set out, was made "by 
stipulation between respective counsel." The question, however, re- 
mains : Were either of the orders so made of any validity ? 

As to ail of the plaintiiïs in error except Fox, we think it clear that 
we are precluded from considering the bill of exceptions as a part of 
the record, for the reason that the term of the court during which both 
the verdict and judgment against thera were rendered had expired 
prior to the signing of either of the orders undertaking to extend the 
time for the préparation, service, or setthng of such bill. In support 
of this conclusion we need to do no more than refer to the very récent 
décision of the Suprême Court in O'Connell et al. v. United States, 
253 U. S. 142, 40 Sup. Ct. 444, 64 L. Ed. 827 (Advance Sheets, May 
17, 1920). In that case the trial in the lower court took place during 
its July term, 1917, and continued from September 12th to September 
25th. The next statutory term of tha court began November ISth. 
September 29th the défendants to the action, against whom a verdict 
of guilty was rendered, were granted 30 days for préparation and prés- 
entation of a bill of exceptions. October 23d an order undertook to 
extend the time to November 15th; on November 12th a like order 
specified November 27th ; on November 26th an order specified Decem- 
ber 15th; on December 14th a further order undertook to extend it to 
December 24th, when a still further extension was ordered to December 
31 st. On the latter date a proposed bill was presented. January 9, 
1918, the United States attorney procured an order granting time in 
which to prépare amendments to the proposed bill which were there- 
after presented. The Suprême Court said: 

"Under the statute the trial term expired November 15th ; but, for tbe 
purpose of filing the bill of exceptions, a gênerai rule extendert it to December 
4th — three months from the flrst ïuesday in September. The last order of 
court within the extended term desiguated December 14tU as the final day 
for action" 

— and held that the power of the trial court over the case expired not 
later than the 14th of December, 1917, and that ail the proceedings con- 
ceming the settlement of the bill, therefore, were coram noîi judice. 

Applyirtg that décision to the facts of the présent case, we think 
it impossible to hold that the court below had any jurisdiction to settle 
the bill of exceptions in question. As has been seen, the term of the 
court at which the case was tried expired April 13, 1919; and the rule 
of the court aHowing three months for the préparation and settlerh'ent 
of suçh bill of exceptions expired the 7th ojÈ the sarne month. It was 
not un'til Aprji 17. 1919, that the first of the orders undertaking to ex- 
tend the time for the préparation and settlement of a; bill of excep- 
tions was made. But at that time the power of the triai court over 
the case as to ail of the défendants as to whom it had not been trans- 
fer.red to the Southern Division of the District had expired, according 
tb the express décision of the Suprême Court in O'Connell et al. v. 
United States, supra, and ail proceedings subsequently undertaken, in- 
cluding the contested consent, were therefore coram non judice. : 

It is entirely true that the consent of the opposite party, given during 
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the term or any extension thereof, is as efficacious to extend the tîme 
for the préparation and settlement of such a bill as an order of the 
court or judge; but surely no such consent can at any time hâve any 
greater power in the matter than such an order. To so hold would, in 
effect, be to hold that consent can give jurisdiction to the judge, where, 
by law, his jurisdiction has expired. And so we find the Suprême 
Court declaring in the case of Waldron v. Waldron, 156 U. S. 361, 378, 
15 Sup. Ct. 383, 387 (39 L. Ed. 453) : 

"The signing of the bill of exceptions after the expiration of the term in 
which the judgment was rendered, was lawful if done by consent of parties 
given during that terni." (Italics ours.) 

Respecting the plaintiff in error Fox — the judgment against whom 
sentenced him to six months' imprisonment in the county jail of the 
city and county of San Francisco, almost ail of which he served before 
being admitted to bail pending the détermination of his writ of error 
— it appears that that judgment was rendered June 18, 1919, during 
the March term of the Southern Division of the court, to which the 
case against him had been theretofore transferred. No order extend- 
ing the latter's time within which to prépare or serve a bill of ex- 
ceptions appears ever to hâve been made ; that of July 18, 1919, having 
been made in behalf of the défendants in the case remaining pending 
in the Northern Division of the district, and not embracing the parties 
as to whom the case had been transferred to the Southern Division of 
the court. The March term of the latter division expired with the 
second Monday of July, 1919, and the three months' extension of the 
term, commencing to run, as it did, the first Tuesday in June of that 
year, expired September 3, 1919, 20 days previous to the time any 
bill of exceptions was ever delivered to the attorney for the govern- 
ment. 

The judgments are afSrmed. 



RAMSHORN DITCH CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 15, 1920.) 

No. 551.3. 

1. Waters and water courses ©=»142 — Appropriator can consene appropriat- 
ed waters, regardiess of seepaçe law. 

An appropriator of waters for irrigation Is entitled to save, ànd use 
for the beneflcial irrigation of the lands under its canal, water which 
had escaped therefrom by seepage, independent of the législation of the 
state in relation to seepage waters. 

%. Waters and water courses «S^lSl — Appropriated water, allowed to retuni 
to river, is subjeet to new appropriation. 

Where an appropriator of water permits a portion thereof, which had 
seeped from its canal, to return to and mingle with the waters of a river 
from which it had been taken, such returned waters are to be consldered 
part of the water of the river, as though never dlverted therefromi and 

^=3Î'or other cases see same topic & KBY-NUMBBR Inall Key-Numbered Dlgests & Indexe» 
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Iniires to the benefit of the appropriators on the river In the order of thelr 
appropriations. 

3. Waters and water courses "S^lSl — Intent is essential to abandonment of 

appropriated waters. 

Seepage and waste water, allowed to return to its natural channel, 
with no intention by the appropriator to recapture it, is abandoned ; but 
the intention to abandon is essential, and it mnst be determined as a 
question of fact from the évidence in each particular case. 

4. Waters and water courses "^^ISl — Abandoned water may be reclaimed, 

if there are no intervening rights. 

An appropriator, who bas abandoned his rights to water, may at any 
tiine résume possession and exercise ail such rights, if no new rights bave 
intervened. 

5. Waters and water courses <S=>145 — Appropriation cannot be transferred 

to new source with old priority. 

The Nebraska board of irrigation, hlghways, and drainage had no 
authorlty to transfer an appropriation from a natural stream to a chan- 
nel doriving its waters from seepage from another cfuial, and to give the 
appropriation of such .seepage waters the priority of the old appropriation 
from the natural stream. 

6. Waters and water courses <S=>1,51 — Appropriator bas reasona)>le time to 

reclaim seepage. 

Appropriated water is not deemed abandoned as soon as it seeps from 
the canal in which it is beiiig conveyed ; but the apiii'opriator must be 
allowed a reasonablo time in which to save and use water escaping by 
seepage and waste from his canal or ditch. 

7. Waters and water courses <S='133 — State statute autliorizes reclainiing' 

seepage water without appropriation. 

Kev. St. Neb. 19]3, § 3420, authorizing the owner of an irrigation canal 
to collect seepage wat(>r thereunder to apply to the irrigation of land 
covered by the original appropriation of such canal, gives the right to 
the use of such water without formai appropriation proceedings, since 
the objects of the state laws rcgulating proceedings for appropriation to 
provide water for as many owners of land as possible, and to décide 
priority between the différent claimants, do not apply to the use of seep- 
age water by the original appropriators. 

8. Waters and water courses <©=»140 — Change of appropriation of seepage 

waters from a canal cannot be given date of original appropriation. 

Even if the seepage waters flowing in the channel not the original and 
natural stream are piiblic waters, subject to appropriation under Rev. 
St. Neb. 1913, i 3427, an appropriation of sueh waters by a former ap- 
propriator from the natural stream cannot be given the date of the 
original appropriation from the stream, so as to take priority over a 
diver.sion of the water by the appropriator from whose canal it had es- 
caped, which diversion was made before tlie change of appropriation. 

9. Waters and water courses <S=>144 — Lands irrigated fi-om reclaimed seep- 

age held within original project. 

Where the original application by the United States for appropriation 
of water stated an intemtion to irrigate ail the lands shown on the ac- 
companying plats, and to irrigate ail lands on the north slde of the 
river, supplementing tbose with an adéquate supply, and furnishing full 
rate to ail others, an approval of the application as one for the irrigation 
of lands described therein, not covered by prior existiug riglits, did not 
exclude lands under the otber e.xisting canals intended to be covered 
by the new project, so that the United States could reclaim seepage 
waters from its caiinls to irrigate such lands with the provisions of Kev. 
St. Neb. 1913, § 3426. 

<g;;=3For other canes see same toDic & KiiîY-NljMBER in ail Key-Numbered Digests & Indexes 
2G9F.— 6 
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10. Watems and wat«r «ourses^ "S^o^SS— Warren Act authorized «mtract b&- 
tween United States and a land company for irrigation by reclainied seep- 
age waters from canal of réclamation Project. 

Untler the Warren Act (Comp. St. §§ 4788-^740), and Laws Neb. 1911, 
c. 151, passed in aid thereof, a contract hetween the United States and a 
land Company for the dellvery to the làtter of water which escaped by 
seepagQ from the canal of a réclamation project was a vàlld contract, 
which gave the United States the right to conserve and deliver water 
thereunder. 

11. Waters and water courses ®=222 — Réclamation appropriation having 
source in another state is valid. 

In View of Réclamation Act (Comp. St. §§ 4700-4708), the Warren Act 
(Comp. St. §§ 4738-4740), and the législation of Wyoming and Nebraslta, 
an appropriation by the United States Réclamation Service for the irri- 
gation of lands in Nebraslia is valid, though the source of the supply is 
in Wyoming. 

12. Waters and water courses '©=247(2) — Injury to réclamation service, by 
taJiing seepage water wiiich United States liad a contract to sell, may 
be enjoined. 

The United States suffers Injury, erititling it to an injunction, by the 
prévention of delivery of water which seeped from its irrigation canal to 
a corporation with whom it had a contract to deliver the water at a 
substantial priée. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Robert E. Lewis, Judge. 

Suit by the United States against the Ramshorn Ditch Company 
and others. Decree for complainant (254 Fed. 842), and défendants 
appeal. Affirmed. 

Thomas M. Morrow, of Scottsbkifif, Nev. (Clarence A. Davis, Atty. 
Gen. of Nebraska, and William Morrow, of Scottsbluff, Neb., on the 
brief), for appell.ants. 

Ethelbert Ward, Sp. Asst, Atty. Gen., of Denyer, Colo., and Henry 
A. Cox, District Counsel for United States Réclamation Service, of 
Mitchell, Neb. (Thomas S. Allen, U.' S. Atty., of Lincoln, Neb., on 
the brief), for the United States. 

Before' SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Jûdge. Appellee brought this actioil against 
appelTants for the purpose of restrajning them from in any wày in- 
terfering with the waters of Sheep creek, Neb., or the controlling 
Works used by it in divertingsaid waters. The case was heard on 
pleadings and proofs, and a decree entered granting the relief prayed 
for. The âppellants, whp are ' the Ramshorn Ditch Company and 
officers of the state of jyebraska.having to do with thç distribution of 
water for irrigation between différent ciaimants, appealed. 

The- question for décision may be stated as f ollows : Has the Ram- 
shorn Ditch Corppany the right to diVert and apply for irrigation pur- 
poses 45*/t second feet of watér, or any part thereof, flowing in the 
creek above mentioned or has appellee the right to economically save 
and to continue to economically use said water for bénéficiai irriga- 
tion? The material facts upon which the décision of the above ques- 

igjz^For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
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tion dépends are largely undisputed. The questions involvéd mày be 
discussed under two heads, viz. : (1) Rights acquired under original 
appropriations. (2) Rights acquired under the seepage law of Ne- 
braska. The source of the water is the Interstate Canal, which car- 
ries water previously impounded by appellee in the Pathfinder Réser- 
voir, located in the state of Wyoming. 

Appellee claims that this water thus brought into the state of Ne- 
braska in connection with this North Flatte irrigation project, and 
which by seepage, drainage, and waste bas developed into a flowing 
stream in Sheep creek, it has the right to economically save and con- 
tinue to economically use for bénéficiai irrigation. Appellants claim 
that this water now flowing in Sheep creek, conceding its source to 
be in the Interstate Canal, is a part of the Flatte river, from which it 
was originally taken, and subject to appropriation for irrigation pur- 
poses the same as the water of a natural stream, or if it is seepage 
water, and not public water of the state of Nebraska, that under the 
law and the évidence its rights as a prior appropriator of the water in 
question is superior to thosé of appellee. A very full and clear state- 
ment of the facts and the législation of Congress and of the state of 
Nebraska was made by the leamed trial judge and will be found in 
United States v. Ramshorn Ditch Co. et âl, (D. C.) 254 Fed. 842. 
It would serve no useful purpose to again restate those facts, as they 
are fully sustained by the évidence and are quite voluminous. 

[1] The source of the water in çontroversy being conceded, it fol- 
lows that it is a portion of the 1,600 second feet of water for which 
appellee has a valid appropriation, and which it is entitled to save 
and use for the bénéficiai irrigation of lands under the Interstate 
Canal, indeperident of the législation of Nebraska in relation to seep- 
age waters. Griffiths v. Cole (D. C.) 264 Fed. 369; McKelvey v. 
North Sterling Irr. Dist., 179 Pac. 872; Hagerman Irr. Co. v. East 
Grand Flains Drainage Dist., 25 N. M. 649, 187 Fac. 555 ; Lambeye 
V. Garcia, 18 Ariz. 178, 157 Fac. 977. 

[2] If appellee permits said water to flow unused back to the North 
Flatte river, it is to be considered a part of the water of said river, as 
though never diverted, and inures to the benefit ôf the appropriators 
on the river in the order of their appropriation, when it becomes 
mingled with the water of the natural stream. Section 3427, Rev. 
Stat. Neb. 1913; Water Supply & Storage Co. v. Larimer & Weld 
Réservoir Co., 25 Colo. 87, 53 Fac. 386; Burkhart v. Meiburg, 37 
Colo. 187, 86 Fac. 98, 61. R. A. (N. S.) 1104, 119 Am. St. Rep. 279; 
Lambeye v. Garcia, supra; Hill v. American Land & L,ive Stock Co., 
82 Or. 202, 161 Pac. 403; Comstock v. Ramsay, 55 Colo. 244, 133 Pac. 
1107; Durkee, Ditch Co. v. Means, 63 Colo. 6, 164 Pac. 503; Trowell 
L. & I. Co. V. Bijou Irr. District, 65 Colo. 202, 176 Pac. 292. It may 
be stated hère that there is no évidence in the record that any appro- 
priatoi-, including the Ramshorn Ditch Company, does not receive his 
full appropriation from the Flatte river, notwithstanding the use by 
appellee of the water of Sheep creek. 

[3] Seepage arid waste water rnay be said to bave beeh abandoned 
by the original appropriator when- it is retîlrned or allowed tb return 
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toits natural channel.with no intention on the part.of the appropriator, 
of recapturing it. To constitute abandonment, however, there must 
be an intent to abandon (White v. Nuckolls, 49 Golo. 170, 112 Pac. 
329; Matter of Daly, 123 App. Div. 709, 108 N. Y. Supp. 635 [af- 
firmed in 192 N. Y. 571, 85 N. E. 1108] ; Hough v. Porter, 51 Or. 
318, 95 Pac. 732, 98 Pac. 1083, 102 Pac. 728; Edgmont Imp. Go. v. 
N. S. Tubbs Sheep Go., 22 S. D, 142, 115 N. W. 1130; Lindblom v. 
Water Go., 178 Gai. 450, 173 Pac. 994; Water Go. v. Kellogg, 31 
Idaho, 574, 174 Pac. 602), the existence or nonexistence of which is 
a question of fact to be determined according to the évidence present- 
ed in each particular case, and one whose rights dépend on an alleged 
abandonment must assume the burden of proving such abandonment. 
40 Gyc. 727, 728, and cases cited. 

[4] The appropriator who has abandoned his rights to water may 
at any time résume the possession and exercise of them, if no new 
rights hâve intervened. Platte Valley Irr. Go. v. Central Trust Go., 
32 Golo. 102, 75 Pac. 391 ; Hall v. Lincoln, 10 Golo. App, 360, 50 
Pac. 1047 ; Beaver Brook Res., etc., Go. v. St. Vrain Res., etc.. Go., 
6 Golo. App. 130, 40 Pac. 1066. In this connection it may be 
stated that appellee, at the cost to it of $1,450, diverted the water from 
Sheep creek into the Farmers' or Tri-State ditch in June, 1914, and 
continued to do so during each irrigation season thereafter up to 
July 21, 1917. The application for an appropriation of those same 
waters by the Ramshom Ditch Gompany was filed on September 13, 
1916, and granted September 22, 1916. In this application the water 
which the ditch company desired to appropriate was described as 
"seepage water arising in the Sheep creek basin" ; said application hav- 
ing been made presumably under the provisions of section 3426, Rev. 
Stat. Neb. 1913, relating to seepage water. The ditch company had 
an old appropriation from the North Platte river for 45°/7 second 
feet dated March 20, 1893. The permit granted simply transferred 
the headgate of this old appropriation, which was on the North Platte 
river, to Sheep creek, on the ditch constructed by appellee, and was 
given priority as of the date of the granting of the original appropria- 
tion, although the évidence shows that there was no water running in 
Sheep creek at the point where the headgate of the new appropriation 
was located uiitil years after the old appropriation was granted. This 
new appropriation was granted subject to the condition that — 

"The prier rights of ail persons who, by compllance with the laws of the 
State of Nebraska, hâve acquired a right to the use of the waters of this 
stream, must not be interfered with by this appropriation. The amount of 
the appropriation shall not exceed 45^/7 cubic feet per second of time. 
* * * This appropriation shall be supplementary to and part of the 
original appi'oprîation covered by docket No. 045, Kamshorn Ditch Company, 
and shall take the same priority as docket No. 945." 

[5] We are of the opinion that, conceding for the présent that the 
appropriation granted to the Ramshom Ditch Gompany September 22, 
1916, had any validity, it was not within the power of the board of 
irrigation, highways, and drainage of Nebraska to grant a priority in 
connection therewith dating.back 23 years before the company had 
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sought to use any of the water of Sheep creek for irrigation and long , 
prier to the time that there was any water flowing in said creek. 

[6] It must be conceded, of course, that the water which the évi- 
dence shows had been diverted and controlled by appellee by the tneans 
of ditches in Sheep Creek valley, and which was allowed to flow in 
the several drainage ditches back into the Platte river unused, was 
abandoned ; but the seepage water wliich was still flowing and con- 
tinued to flow into Sheep creek was subject to be recaptured, and was 
recaptured by appellee by the construction of its controlling works, 
by which the water was turned into the Farmers' or Tri-State ditch, 
in June, 1914, nearly three years before the ditch company attempted 
to actually take any of the water from Sheep creek, and over two 
years before September 22, 1916. 

Counsel for appellants claim that seepage water is abandoned as 
soon as it leaves the canal or ditch wherein the original appropriated 
water is running; but that rule could not prevail in the présent case, 
because it as a year or more before the indication of seepage from 
the Interstate Canal began to show itself in the Sheep Creek and Dry 
Sheep Creek valleys. Certainly the appropriator must hâve a rea- 
sonable time in which to save and use water that by seepage and waste 
has escaped from his canal or ditch. We are therefore of the opin- 
ion that, as against the ditch company, appellee had the right in June, 
1914, to recapture the seepage water, which had, it is admitted, corne 
from the Interstate Canal, before it reached the Platte river, and that, 
having done so, its right as an original appropriator of the waters 
in the Interstate Canal to the seepage water in question is superior to 
the permit granted the ditch company September 22, 1916, especially 
in view of the above-quoted limitations upon that appropriation. We 
now come to consider the rights of the parties under the législation of 
Nebraska in regard to seepage waters. Sections 3426 and 3427, Rev. 
Stats. Neb. 1913, read as follows: 

Section 3426: "Any person, persons, district, company or corporation own- 
ing, coustructing or operating an irrigation canal in tliis state, are hereby 
authorizpd to collect or assist to coUect any seepage water therounder or under 
any adjacent irrigation canal by tlie construction of drainage dltclics and to 
apply said waters to irrigate with on tiie lands covered by tlie original appro- 
priation of such canal, while said seepage waters are being conducted by said 
drainage ditches toward the natural streams. Said use to be subject to limi- 
tations as follows : 

"First — The right of any land ownor to raise, pump, develop and use on lils 
own land water percolating thereunder shall not be impaired. 

"Second — Seep waters so collected by the canal owner or operator shaÙ be 
treated as supplemental to and part of the original appropriation of such canal, 
the total quantity of which sball not be inereased nor exceed an aggregate or 
three acre feet in any calendar j'ear for eaeli actually Irrigated acre of land." 

Section 3427 : "When any seepage or drain Water is mingled with that of 
any natural stream, it shall become part of the public waters of the state, sub- 
ject to diversion among existing appropriators of the state of Nebraska, in 
the order of their respective priorities and rights based upon preferential use 
as defined by the laws of the state of Nebraslca." 

By section 3426 appellee was clearly authorized to collect any seep- 
age water under its Interstate Canal by the construction of drainage 
ditches and apply said seepage water to irrigate lands covered by its 
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original appropriation, while said seepage water was being conducted 
by said drainage ditches toward the Platte river ; this right of collect- 
ing seepage water, so far as appellee was concerned, being subject to 
the conditions specified in subdivisions 1 and 2 of said section. The 
ditch company claims that the appellee could acquire no right or au- 
thority under section 3426, unless it made an application to the board 
of irrigation, highways, and drainage of Nebraska for a permit, as is 
required when one desires to appropriate a portion of the public waters 
or natural streams of Nebraska. The ditch company made its applica- 
tion on September 22, 1916, under this section, and counsel maintain 
that appellee has no rights thereunder, because it never made an 
application for a permit under that law. 

[7] We are of the opinion that section 3426, of its own force and 
efïect, conferred the right upon any person, district, company, or cor- 
poration owning, constructing, or operating an irrigation canal in 
Nebraska to collect seepage water as therein provided. The principal 
object that there should be a controlling authority to regulate the use 
of the public, waters oî- the state was for the pufpose of providing 
water for irrigation purposes to as many ownèrs of land as possible, 
and to décide between différent claimants as to théir priority. This 
work had ail been done as to the persons, districts, companies, or cor- 
porations mentioned in section 3426, and the object of the section was 
to give such persons as are merttioned the right to collect seepage 
water. Each of the' above parties was entitled to the seepage water 
under his or its canal, and. there could be no priorities. We are unable 
to see any reason why an appropriation which has been distinctly 
granted by the Législature should be subject to the approval or dis- 
approval of the board of irrigation, highways, and drainage. 

Counsel for the ditch company claims that this seepage statute and 
the laws of Nebraska in regard to obtaining the right to appropriate 
the public waters of the state running in natural streams relate to kin- 
dred subjects,- and should be construed together, being in pari materia ; 
but the reason that there should be an application as to the original 
appropriation of water of natural streams is inapplicable to seepage 
water, because the latter, subject to certain conditions, is granted by 
law. The learned District Judge has stated other reasons for reach- 
ing the saine conclusion, in which we fuUy concur, and agrée with 
him that the permit of September 22, 1916, by which the ditch com- 
pany caused the state officiais to eut the water of Sheep creek out 
of the Farmers' or Tri-State ditch, and turn it down the drainage 
ditch, until it came to where the ditch crossed the Ramshorn ditch, 
and then tumed it into that ditch, conferred no right or authority so 
to do. In its application of September 22, 1916, the ditch company 
represented to the board of irrigation, highways, and drainage that 
the water in question was not public waters of the state of Nebraska, 
and that Sheép cteek was not a natural stream. 

[8] It is one of the contentions of the ditch company now that the 
water flowing in Sheep creek is a natural stream, and that the United 
States has no^ right to take said waters for irrigation, purposes, the 
same having been abandoned and on their way tO the ■ Platte river ; 
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but the application of the ditch company was not an application for an 
appropriation of the public waters of the state, but to take seepage 
water not constituting a natural stream for the purpose of irrigation. 
It had, of course, the appropriation of March 20, 1893; that appro- 
priation, however, had: its headgate on the Flatte river, which was 
so expensive to maintain, on account of the shifting sands, that the 
vk'hole object of the application of September 22, 1916, seems to hâve 
been to get rid of the expense of maintaining the headgate on the 
Flatte river after appellee had spent $45,000 constructing ditches in 
which thèse seepage waters could flow to the river or be used for the 
purpose of irrigation. 

Section 3427, above quoted, is a déclaration by the state of Nebras- 
ka that seepage water does not become public waters of said state 
until it mingles with that of a natural stream. Conceding, however, 
for the sake of argument, that the water in controversy might, in any 
view of the case, be called public waters of the state, and that the 
same cannot be used by any' person for the irrigation of lands, un- 
less a permit is granted by the board of irrigation, highways, and 
drainage, how does the ditch company stand on that proposition. It 
has no such appropriation. Its rights dépend on an appropriation 
from the Flatte river, changed to seepage water in Sheep creek. Cer- 
tainly its rights so far as this case is concerned are not superior to 
those of the United States. 

[9] It is next contended that the lands under the Farmers' or Tri- 
State ditch are not lands under the Interstate Canal, and therefore 
the United States is not in the position to seek the benefits of section 
3426, supra. .The foUowing language is found in the application of 
the United States for its original application: 

"It is the Intention to irrigate ail lands shown on the aecompanying plats, 
whether under existing canals or under projected canals or extensions." 

This langua,ge' would include ail lands in the ■ Farmers' or Tri-State 
Canal, as shown by the "aecompanying plats." The following lan- 
guage is also found in the application: 

"Interstate Canal. — This panai contemplâtes the enlargernent of the Whalen 
Falls Canal and continued easterly to. the linait of irrigable land, and a right 
to irrigate au the irrigable lands on the north side of the North Platte river, 
supplementing those with an inadéquate supply at any season and furuishlng 
a full right to air others." 

The application was approved, and the following language is found 
in the approval : 

"The lands to:be irrigated under this permit being ail lands described in sald 
application, which lie within the state of Xebraska, aud are not covered by 
prior existing rights." 

In view of' the fact that it was the object of the irrigation project 
of which the Interstate Canal was a part to irrigate ail lands, whether 
in existing canals or irl projected canals or extensions, the words "and 
not covered. by prier existing rights" do not refer. to lands under 
other canals for the irrigation of which the Pathfinder prfcijéct was 
constructed. 
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[10] We are also of the opinion that by virtue of the so-called 
Warren Act, approved February 21, 1911 (36 Stat. 925 [Comp. 
St. §§ 473&-4740]), and the Nebraska act of April 10, 1911 (Laws 

1911, c. 151), apparently passed in aid of the Warren Act, that the 
contract between appellee and the Tri-State L,and Company for the 
delivery of the water in controversy after the completion of the nec- 
essary ditches and controlling works was a vaHd contract, and gave 
appellant the right to furnish water for the irrigation of lands under 
the Farmers' or Tri-State ditch. The date of the contract August 20, 

1912, and the fumishing of water thereunder July, 1914, are ail prior 
to September 22, 1916, the date of the permit to the Ramshorn Ditch 
Company. 

[11] Counsel further argue that appellee has not a valid légal ap- 
propriation for land in Nebraska under the Interstate Canal, because 
the canal has its headgate in Wyoming and carries water from that 
State, to irrigate lands in Nebraska, The theory of counsel is that, 
as neither Wyoming nor Nebraska has jurisdiction of the entire works 
of the Pathfindçr project, both states exceeded their jurisdiction when 
they issûed permits to the appellee for the réclamation project. Lam- 
son V. Vailes, 27 Colo. 201, 61 Pac. 231, and Turley v. Furman, 16 N. 
M. 253, 114 Pac. 278, are cited in support of this contention. It is 
doubtful as to whether thèse cases support the contention; but, con- 
ceding that they do, they hâve no application as to the Interstate Canal 
between Wyoming and Nebraska, especially in view of the fact that 
this question has been passed upon directly by both the Suprême Court 
of Wyoming and the United States Circuit Court of Appeals for the 
Ëighth Circuit in a Nebraska case. Willey v. Decker, 11 Wyo. 496, 
71 Pac. 310, 100 Am. St. Rep. 939; Perkins County, Neb., v. Graff, 
114 Fed. 441, 52 C. C. A. 243. The rights of appellee in connection 
with the réclamation project must be considered in view of the Récla- 
mation Act (32 Stat. 388 [Comp. St. §§ 4700-4708]), the Warren Act 
(36 Stat. 925), and the législation of Wyoming and Nebraska; and, 
when thus considered, we see no objection to the right of the United 
States to appropriate and use for irrigation purposes, in either Wyo- 
ming or Nebraska, the water s diverted by it from the North Platte 
river in Wyoming and flowing in the Interstate Canal through Wyo- 
mino^ and Nebraska. 

[12] It is further insisted that the appellee will not be injured by 
allowing the ditch company to take the water granted by the permit 
of September 22, 1916, from Sheep creek. Appellee expended about 
$50,000 in the drainage ditches that collect and carry the water, and 
$1,450 on the controlling and diversion works which enable it to 
deliver the water to the Farmers' or Tri-State Canal. The contract 
between appellee to furnish water to the Farmers' or Tri-State Canal 
provides for a price of $5 per acre foot, which appears by the évi- 
dence to be about $1,000 per second foot, or over $45,000, which water 
the ditch company seeks to compel appellee to deliver to it free of 
charge. 

We are satisfied that the conclusion reached by the trial court and 
the reaSons upon which such conclusion was reached are sound, and 
that the decree entered below should be affirmed ; and it is so ordered. 
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UNITED STATES v. BOSTON & M. R. R. • 

(Circuit Court of Appcals, First Circuit. November 24, 1020.) 
No. 1470. 

1. 3ïaster and servant "^=13 — Stations ^'continuously operated night and 

day," vvithin Hoiirs of Service Act, defined. 

In Hours of Service Act, § 2 (Coiup. St. § 8078), the language qf tlie 
provi.so, tliat no operator or train dispatclier sliall be requircd or per- 
mitted to remain on duty for a longer period than 9 honrs In any 24 
hour period In offices or stations "coutinuously operated night and day," 
doe.s not mean stations continuonsly operated during the 24 hours, but 
includes stations operated at night and by day during the period of serv- 
ice of an operator, which may Include a part of the day and a part of 
the niglit. 

[Ed. Xote. — For other définitions, see Worils and Phrases, Second 
Séries, Coutinuously Operated.] 

2. Master and servant "S^IS — Railroad telegraph offices held "operated" 

within Hours of Service Act. 

Railroad telegraph offices, kept open vvith operators at the post of 
duty, are being "operated," within Hours of Service Act, § 2 (Comp, St. 
§ 8078). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Operate.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action by the United States against the Boston & Maine Railroad. 
Judgment for défendant, and the United States brings error. Re- 
versed. 

For opinion below, see 265 Fed. 800. 

Alonzo H. Garcelon, of Boston, Mass. (Daniel J. Gallagher, U. S. 
Atty., of Boston, Mass., and Stacy H. Myers, of Washington, D. C, 
on the brief), for the United States. . 

George E. Kimball, of Boston, Mass., for défendant in error. 

Before EINGHAM and JOHNSON, Circuit Judges, and ALD- 
RICH, District Judge. 

AUDRICH, District Judge. We hâve hère to deal vvith an action 
at law to recover penalties sought to be imposed upon a railroad for 
alleged violations of a fédéral statute known as the Hours of Service 
Act — a statute which was enacted with the idea of vouchsafing to 
employées and to the traveling public a greater measure of protection 
and security. 

The act in question is that of March 4, 1907 (34 Stat. 1415 [Comp. 
St. §§ 8677-8680])' and the security to the public, and to employées, is 
supposed to corne through an express limitation of maximum hours 
of service. The idea of a maximum limitation upon hours in which 
telegraph and téléphone operators shall be allowed to serve, m connec- 
tion with train movements in any 24-hour period, we think was the 
paramount and leading thought of Congress. 

The proviso to section 2 of the act bas référence solely to the use 

<g=3For otber cases see same topic & KËY-NUMBER iu ail Key-Numbered Digèsts & Indexes 
♦Certiorari denied 254 U. S. — , 41 Sup. Ct. 448, 65 L. Ed. — . 
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of the telegraph or téléphone in connection with train movements, 
and it is declafed that no operator in connection with such service 
shall be required, or permitted, to be or remain on duty for a longer 
period than 9 hours in any 24-hour period, in stations continuously 
operated night and day, nor for a longer period than 13 hours in sta- 
tions operated only during the daytime, except in cases of emergency. 
There is no question of emergency hère. 

While the leading idea of the statute is the limitation of hours, Con- 
gress sought to make its purposç operative by a classification based 
upon night and day service. This statute provides penalties, and 
therefore is, perhaps, within the rule as to strict construction in respect 
to its interprétation ; yet, it being one based upon public policy and in 
the interest of greater public saf ety, its provisions will not be so tech- 
nically and narrowly defined as to destroy the leading and manif est 
purpose of Congress. 

[1] The words "night" and "day" were apparently used in a gênerai 
sensé, and not in the sensé that, in and of themselves, the words were 
to be accepted as arbitrarily décisive of a classification based strictly 
upon à division between night and day. This seems obvious, because 
the word "night," in its common acceptation, means the dark half 
of the day; that part of the complète day during which the sun is 
below the . horizon ; the time from sunset to sunrise; while "day" 
means the period during which the sun is above the horizon ; the 
interval of light, in contradistinction to that of darknéss, or to night. 
Centûry Dictionary. Neither party contends for an interprétation 
of the statute on Unes so strict and so arbitrary as this. 

The offices, or stations, in question, were Amherst and Arlington, 
in Massachusetts, and, according to the agreed statement of facts, 
the station at Arlington .remained open from 5:45 in the morning to 
9 in the evening, and was dosed ior ail business from that time until 
5 :45 in the morning. The Amherst station was open from 6 in the 
morning to 9:06 in the evening, and was closed asto the other hours 
during the 24. ; There were télégraphie instruments in the stations, 
used for sending and receiving orders pertaining to train movements, 
and the employées in the office used the telegraph or téléphone to that 
end., ; 

[2] The District Court seems to hâve taken the view that it was 
incumbent upon the government to furnish further facts in respect to 
the purpose for which the stations were kept open during the evening; 
but we think the fact that the offices were kept open into the evening 
or night, and that the operators were at the post of duty, means that 
the offices • were being operated within the sensé of the term "oper- 
ated" as used in tfiis statute. 

The chief difficulty under the statute results from the expression 
"stations continuously operated night and day" ; but this again should 
iiot be taken in the strict sensé, because no one contends that the 
expression "continuously operated" should be accepted as meaning 
every moment of the time, either of the night or of the day. 

Contrary to the view of the District Court, we cannot accept the 
word "night" as the most significant word of the act. Nor can we 
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accept the view that the division between day and night which the 
statute contemplâtes has référence to the business day established by 
railroads, based upon shifts in respect to day watchman and night 
watchman, and similar rules and régulations of railroads. 

We think the significant idea and the real purpose of Congress was 
to déclare that telegraph and téléphone operators should not be kept 
at the post of duty more than 9 hours out of the 24 in night and 
day service, and, that being the public policy sought to be enforced, 
that the purpose should become operative, unless the terms of the stat- 
ute are so indefinite and uncertain as to def eat it. 

According to the agreed statement in the case before us, the opera- 
tors were relieved f rom duty for certain periods. But still the hours of 
service during the 24 exceeded 9 hours, and we think the reliefs under 
a description so gênerai as that of the agreed facts should be viewed 
as negligible intermissions (United States v. Grand Rapids & I. R. Co., 
224 Fed. 667, 140 C. C. A. 177) or as said in United States v. Atchison, 
T. & S. F. R. Co., 220 U. S. 37, 44, 31 Sup. Ct. 362, 55 L. 361, "trifling 
interruptions," not to be considered, and not as such rest f rom the strain 
of excessive hours of duty as to defeat the opération of the statute, 
which déclares that no operator shall be permitted to remain on duty 
for a longer period than 9 hours in any 24. 

While the act in question provides for suits by tlie United States 
for recovery of the penalties provided, its enforcenienf is largely 
committed to the Interstate Commerce Commission, because it is 
expressly provided that such commission shall exécute and enforce 
its provisions, and ail powers are extended tq such commission, to- 
gether with the power to extend the period wjthin which common 
carriers shall comply with its provisions, and therefore, while interpré- 
tations and régulations of the Interstate Commerce Commission are 
not conclusive upon courts, in view of the concurrent power and 
responsibility contemplated by the statute, due weight should be given 
to the interprétations of its terms by that tribunal. Upon conférence, 
that commission has interpreted thè phrase "continuously operated 
night and day" as applying to ail offices, places, and stations operated 
during a portion of the day and a portion of the night. 

The offices in question were operated, in one instance, a part of the 
daytime and until 9:06 p. m., and the other a part of the daytime 
and until 9 p. m, (at one station in March and at the other in May), and 
therefore must be viewed as stations operated at least into a portion 
of the night. 

In United States v. Atchison, T. & S. F. R. Co., 220 U. S. 37, 31 Sup. 
Ct. 362, 55 L. Ed. 361, the Corwith station, in the outer limits of Chi- 
cago, was shut f rom 10 to 3 by day and by night, but open^ the rest of 
the time. 

Mr. Justice Holmes, who writes the opinion, suggestively observes : 

" ♦ * * If It be conceded that Corwith was a place contluuously operat- 
ed night and day, as there are strong reasons for admitting." 

And again ; ' • ' 

"The antithesls Ib bétween places continuously operated night and day 
and places opeiated ouly during the daytime. ♦ • * We think that the 
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government Is right in saying that the proviso is meant to deal with ail offices, 
and if so, we should go farther than otherwise we might in liolding offices 
not operated only during the daytime as falling under the other head * * * 
and it is possible that evên three hours by night and three hours by day 
would not exclude the office from ail opération of the law, and to that extent 
defeat what we believe was its intent." 

As already obsen^ed, in effect, we do not accept the expression 
"stations continuously operated night and day" as meaning stations 
operated continuously througftout 24 hours, but as stations contin- 
uously operated night and day during the period at which the operator 
is at his post. And in this view, if the period covered by the service is 
continuous, and is part of the time by night, and part by day, it would 
be service within the meaning of the statute, as we think, at a station 
continuously operated night and day. 

The 13-hour provision relates to situations where the place of duty 
is operated only during the daytime. The service at Amherst and 
Arlington was not within the terms of the 13-hour provision, because 
manifestly the stations were operated, during the period of service in 
question, partly by day, and, as the time was March and May, some- 
thing like 3 hours into the night as night is viewed under the standard 
division of time as between day and night, and by the commonly accept- 
ed understanding as to what the words "night" and "day" mean. 
Therefore, not being within the terms in respect to stations operated 
only during the daytime, the service in question would fall into the 9- 
hour prohibited class, or that part of the statute fails in its puirpose. 

This provision as to continuous opération night and day has been 
well reasoned about in two of the Circuit Courts of Appeals— first, in 
the Fourth Circuit, in United States v. Atlantic Coast Line R. Co., 211 
Fed. 897, 128 C. C. A. 275, and again, in the Sixth Circuit, in United 
States V. Grand Rapids & I. Ry. Co., 224 Fed. 667, 140 C. C. A. 177 
In hoth of thèse cases the view which we hold is fully sustained. 

The substance and sum of the cases in the Fourth and Sixth Circuitt 
is clearly and pointedly set f orth in a brief concurring opinion b) 
Judge Woods in the case in the Fourth Circuit, where he says : 

"The défendant contends that ''continuously' means wlthout cessation, and 
that the offices, etc., 'continuously operated night and day,' can only include 
places operated without cessation through the night and day. The context 
and ihe putpose of the statute shows tliat this is not the sensé in which the 
words were used. * * * If the defend^nt's construction were adopted, it 
would co ver only day offices and offices operated throughout the day and 
night, leaVing out the offices operated during the day and into the iilght, 
« * * The statute assumes that ail offices will be operated during the 
daytime, and for those operated during the daytime qnly it makes the 13-hour 
requirement ; for those which are operated during the daytime with a con- 
tinuanee of opération into the night it makes the O-hour requirement. The 
office at Bennettsville was in opération during the daytime, with continuance 
into the night, and therefore falls under the 9-hour class." 

, Our conclusion, in this case, is that, as the day and night service 
exceeded 9 hours, it was service prohibited by this public saf ety statute. 

The judgment of the District Court must therefore be vacated, for 
further proceedings not inconsistent with this conclusion. 

Judgment of the District Court reversed, with costs to the plaintiff 
in error. 
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STATE LIFE INS. CO. v. ALLISON. 

(Circuit Court of Appeals, Fifth Circuit. November 30, 1920.) 
No. 3585. 

1. Insurance <&=>455 — Death in army from exploding shell held f rom accidentai 

means; "bodily in jury through external, violent, and accidentai means." 

The death of au Insured, caused by his being. struck by a pièce of shrap- 
nel from an exploded shell while engaged in battle as a soldier in the 
United States army, hcld to hâve resulted "from bodlly Injury sustained 
and effected directly through external, violent, and accidentai means,"^ 
within the terms of the policy. 

2. Insurance <S='455 — Death by chamie from hazard of occupation "acci- 

dentai." 

If an accident policy contains no provision excepting such hazards, and 
by chance, without the design, consent, or co-operation of the insured, 
he is injureu or killed as a resuit of a hazard incident to his occupation, 
his injury or death properly may be said to hâve been caused by accidentai 
means. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Accident — Accidentai.] 

3. Insurance <S=>455 — Death "accidenta.r' where chance détermines the person 

killed. 

Though the means whereby a personal injury or death is caused were 
put into opération with the design or intention of injuring or killing one 
or more persons, if chance détermines what particular person or persons 
are Injured or killed in conséquence of the use of those means, as to a per- 
son so injured or killed, without his fault, consent, or co-operatlon sucU 
means are to be regarded as accidentai. 

In Error to the District Court of the United States for the North- 
ern District of Alabama; William I. Grubb, Judge. 

Action at law by Mrs. Carrie Daily Allison against the State Life 
Insurance Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

J. T. Stokely and Frank Dominick, both of Birmingham, Ala. (Stoke- 
ly, Scrivner & Dominick, of Birmingham, Ala., and Chas. K. Coffin, of 
IndianapoHs, Ind., on the brief), for plaintiff in error. 

Erle Pettus, of Birmingham, Ala., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the défendant in 
error, the beneficiary named in a policy issued January 3, 1916, where- 
by the plaintiff in error (herein referred to as the insurer) insured the 
life of Jack Stewart Allison in the sum of $5,000, and f urther obligated 
itself as shown by the f ollowing provision contained in the policy : 

"Double Indemnity. 
"During the premium-paying period of this policy and excluding any time 
while the sa me may be in force as extended Insurance, ail premiums having 
been duly pald, and this policy being then in force, in the event of the death of 
the Insured resulting from bodily Injury, sustained and efCected directly 
through external, violent, and accidentai means (murder or suicide, sane 
or insane, not ineluded), exclus! vely and independently of ail other causes, 

ig=For other cases see samé topic & kÊY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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provlded such death shall occur within ninety (90) days from the date of 
the accident, the company will pay to the beneficiary or beneficiaries here- 
under, in addition to the amôunt otherwise due, under this policy, the sum of 
flve thousaiid dollars." 

The death of the insured having occurred, the insurer, after receipt 
by it of the prescribed notice of the death, paid $5,000, which was ac- 
cepted by the beneficiary without préjudice to her claim, asserted by 
the suit, of the right to recover an additional $5,000 under the above- 
quoted "double indernnity" provision of the policy. 

[ 1 ] The claim asserted by the suit was duly resisted. In the trial 
uncontroverted évidence was adduced to the following effect: The 
insured entered the United States army in the summer of 1917. He 
then was within the draft âge and was subject to draft, but volunteered 
before he was called. His name was among those first drawn. He 
went to France with his command in the spring of 1918. He was kill- 
ed in the Argonne-Meuse battle in France on October 14, 1918, the first 
day of that battle. He was first lieutenant of his company and was 
leader, of a platoon engaged in that battle. In pursuance of ordérs he 
led his platoon in an advance against the Germans, who were retreat- 
ing; liîs company being part of a force, consisting of several régi- 
ments, which was engaged in that advance. When that advance mové- 
ment had- been in progress about 30 minutes, the force engaged in it 
was held up by a German machine gun barrage. At the place where 
the troqps of which thç platoon led by Lient. Allison was a part were 
so held up, German shells were being thrown overi and AUied shells, 
fired from a point several miles in the rear, were falling short and 
explqding. At that time. and place, and just after Lient. Allison had 
got down in a little shell hole, a, pièce of shrapnel from an exploded 
shell struck him just back of the top of his head, went through the 
steel helmet he had on and into his brain, killing him instantly. There 
was no way of determining whether it was an AUied shell or a German 
shell that caused his death. The policy was in force when the in- 
sured's death so occurred, ah premiums having been duly paid. 

The insurer excepted to the action of the court in directing a ver- 
dict in favor of the plaintiff, and to the refusai to give requested writ- 
ten charges, among them the following: 

"Unies s the jury are reasonably satisfled from the évidence that Lient. 
Allison was killed by a shell fireu by the American forces, you cannot flnd for 
the plaintiff." 

"The court charges the jury tnat, even though the plaihtift's son may hâve 
been killed by an American shell, yet If Jie met his deatli while engaged In 
battle with the Germans, the défendant company would not be liable." 

The policy contains no provision whereby the liability incurred by 
the insurer is affected as a resuit of the insured becoming a soldier or 
engaging in an occupation more hazardous than the one in which he 
wa§ engaged at the time the policy was issued. The only exception 
stated in the double indemnity provision is expressed by theiwords, 
■"murder or suicide, sane or insane, not îiicluded." A death ôf the 
irisiiréîçj» hPt due to.mlirder or suicide,' is coveréd by that provisibn, |f 
it resulted.from bodily inj,ury, sMStained andeffiected directly thrQUgh 
external, violent, and accidentai means, exclusively and independently 
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of ail other causes, and occurred within,90 daysfrom the date of the 
accident. It is not open to question that the bodily injury which re- 
sulted in the insured's death wàs sustained directly through externâl 
and violent means, exclusively and independently of ail other causes. 
If those means were accidentai within the meaning of that provision, 
the death of the'insured so occurred as to be within the terms of the 
policy upon which the claim asserted by the suit is based. 

If it was by chance, without his design, consent, or co-operation, that 
the insured in the policy sued on was the yictim of the externâl and 
violent means whereby his death was caused, those means are to be 
regarded as accidentai, so far as he was concerned. United States 
Mutual Accident Ass'n v. Bariy, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. 
Ed. 60; Equitable Accident Ins. Co. v. Osborn, 90 Ala. 201. 9 SoUth. 
869, 13 L. R. A. 267; Campbell v. Fidelity & Casualty Co:, 109 Ky. 
661, 60 S. W. 492; Western Commercial Travelers Ass'n v. Smith, 85 
Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653 ; Standard Life & Accident 
Ins. Co. V. Schmaltz, 66 Ark. 588, 53 S. W. 49, 74 Am. St. Rep. 112. 
Such means are none the less accidentai, so far as the insured i s con- 
cerned, because they were put into opération by the voluntary act of 
another. 4 Cooley's Briefs on Insurance, 3159. Nor are such means 
made other than accidentai by the circumstance that one or more per- 
sons engaged or employed as the insured- was when he was killed were 
likely to be injured or killed by such means. 

[2] Expérience convincingly teaches that the hazards incident to 
many lawful employments other than war are such that it is to be ex- 
pected that some of those engaged therein will be injured or killed. 
If an accident policy contains no provision excepting such hazards, 
and by chance, without the insured's design, consent, or co-operation, 
he is injured or killed as a resuit of a hazard incident to his occupa- 
tion, his injury or death properly may. bet said tb hâve been caused 
by accidentai means. Whilé it was, to bé expected that some of the 
soldiers engaged in the military opération in which the insured ■ was 
çiigaged .when he was killed would be injured or killed.-it is npt to 
be denied that it was by chance that Lient. Allison's persori -was in 
thepath of the pièce of shrapnel which caused his death. He would 
not hàVe been injured or killed by that missile, but for the accidentai 
or fortUÎtous circûiTistance that his person happened to bè in its path. 
It was chance which determined that he was the soldier who was the 
victin;! pf that stray missile. 

[3] Though the means whereby a persônal injury or death is caus- 
ed were put into opération with the design or intention of killing or 
injuring oné or more persons, if chance détermines what particular 
person or persons are injured or killed in conséquence of the use of 
those means, as to a person so injured or killed, without his fault, 
consent, or co-operation, such means are to be regarded as accidentai 
within the meaning of the provision in question. Of the millions of 
Americans who served as soldiers in the war with Germany, com- 
paratively few were wounded or killed in battle. Battle casualty lists, 
in great measure at least, disclosed results of the chances of war. 
Whether the injury or death of a particular soldier is a conséquence of 
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his : participation in a battl© ordinarily dépends on his happening 
tOrbe or not to be in the path of a missile of war. It cannot well 
be said that the wounding or kilHng of any particular soldier be- 
longing to a force going into battle is so far a natural and to be ex- 
pected conséquence of his so being exposed to danger as to prevent a 
casualty happening to him properly being regarded as \vithin the 
category of accidents. 

We are of the opinion that the évidence adduced required the con- 
clusion that the death of Lient. Allison was a conséquence of an un- 
fpreseen and unforeseeable combination of fortuitous circumstances, 
and that the means whereby his death was eflfected were accidentai 
within the meaning of the aboyé set out provision of the policy. This 
conclusion is supported by the décision rendered in the case of Inter- 
state Business Men's Accident Association v. Lester, 257 Fed. 225, 
168 ;C. C. A. 309. Whether it was an American or a German shell 
which exploded near where Lieut. Allison happened then to be, it was 
a matter of chance or accident that it was he who was struck by a pièce 
of it, or that any one would be struck by it. In our opinion the court 
did not err in ruling as it did. 

The judgment is affirmed. 



HOLMES V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. December 2, 1920.) 
No. 3513. 

1. Courts «©='337 — Fédéral proceflure foUows common law. 

lu the absence of statute, courts of tlie L'nited States wili observe the 
common-law procédure in criminal cases, as modified by thé law of the 
state In which thç trial is held at the time that state was admittéd intb 
the Union. 

2., Perjmy ®=6— May be predicated' on false oath to application for cootinu- 
ance, 

By the commop law and the law of Texas when It was admittéd as a 
Btate, applications for.coutinuançe in criminal cases were required to be 
supported by oath, and a prosecution for perjury under Rev. St, § 5392 
(Gomp. St. § 10295), may be based on a false oath to such an application 
in a fédéral court In Texas, whlch foUows that procédure. 

3. Conspiracy <&=>45 — Testiroony showinj: nonparticipation of défendant held 

admissible. 

Tostimony held material in a prosecution for conspiracy whlch would 
tend to impeach a witness for the government and to show that a de- 
fendant was not in the conspiracy. 

4. Perjury <S?=>32(2) — Evidence admissible to show that défendant knew that 

statement would not be true. 

In a prosecution for perjury in making falsé oàth to an application 
for continuanees containlng statements of what would be testifled to by 
an absent witness, évidence teijding to show that défendant knew that 
such testimony, if given, would not be the trvjth, held admissible on the 
Issue as to whether .défendant believed his statement to be true. 

<g=5For other cases see same.tQpic & KBY-NUMBBR in ail Kcy-Humbered Dlgests & Indexes 
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5. Criminal law ©=1044 — Admission of évidence not objccted to not error, 

in abswce of motion to strilie out. 

Admission witliout objection of évidence whlch was subject to be 
stricken out, if not subsequently connected with défendant, held not 
réversible errer, where no motion to strike it out was raade. 

6. Criminal !aw <©=878(2) — General verdict, umter indictment containing 

two rounts, good. 

riHicr nn indictmpnt for perjury cotitalning two counts, both good, the 
verdict may be gênerai. 

In Error to the District Court of the United States for the El Paso 
Division of the Western District of Texas ; W. R. Smith, Judge. 

Criminal prosecution by the United States apainst George Holmes. 
Judgment of conviction, and défendant brings error. Affirmed. 

Frank G. Morris, of El Paso, Tex., for plalntiff in error. 
E. B. El fers, Sp. Asst. U. S. Atty., of El Paso, Tex. 
Before WALKER, BRYAN, and KING, Circuit Judges. . 

BRYAN, Circuit Judge. Plaintifï in error was convicted of perjury 
in making a false affidavit in support of a motion for continuance in 
another prosecution, reported in 267 Fed. 529, pending against him- 
self and others, for conspiracy to steal certain arms and ainmunition 
from the United States and to export the same without iicense. This 
affidavit contained two statements vvhich the indictment charges were 
false. Thèse statements are as foliows : 

(1) "That on the 2d day of Fcbruary, A. D. 1919, he, the said Amado Car- 
mono, was at the house of one Francisco Lopez, and that on said day Francis- 
co Lopez told Amado Carmono, the said Amado Carmono belng then and 
there about to go to San Ignacio, In Mexico, to notify for hlm, said Francisco 
I/opez, the commander of the Carranza troops or the Carranza river guards, 
that he, the said Lopez, had obtained for them the guns mentioned that he, 
said Ijopez, had been asked to get, and to reqnest said commander to send 
for said guns and ammunition as soon as possH>le, or to tell him to take said 
property, and that said witness, Amado Carmono, would furtlier testify thijt 
the said Lopez told him, thé said Carmono, at the said time and place, that he 
had obtained said guns and ammunitions for one Dick Harrçll and two spldiers 
of the United States army, and that he had them thcre in hls possession, since 
he obtained them from said parties, and that said property had been In his 
possession for some 10 or 12 days, and that he had held said property so long 
that he was getting uneasy." 

(2) "That one Salvador Cano, a witness for the government, just before 
leavlng the premlses of the said George Holmes with one Dick Harrell, a 
codefendant of said Holmes in snid cause, on the night of January 22, 1919, 
the said Cano admonished the said Francisco Trujillo that under no circum- 
etances should he let the défendant Holmes know that said Dick Harrell had 
been at the premises of the said Holmes that night, and should not let 
Holmes know that he, the said Cano, had gone out with the said Harrell, and 
further that the said witness Francisco Trujillo wonld testify that he told 
the défendant Holmes of the fact that Cano, who was a chauffeur for the 
défendant Holmes, had left the premises on said night with said Harrell, and 
further that snid witness Cano would testify that thereupou said Holmes call- 
ed the said Cano Into his présence and rebuked him for having people call at 
the house in the nighttime, and threatened to discharge said Cano if his 
conduct was rrpeated." 

The affidavit also alleged that Lopez and Cano would appear as 
witnesses for the government. 

'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgestfl & lodexea 
269 F.— 7 
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The first count of the indictment allèges that the first of the above 
statements was material, in that it would discrédit the testimony of 
Lopez, and operate to procure a continuance of the conspiracy case. 
It was further alleged that the second statement above quoted was 
material, in that Cano woiild testify to the commission of certain 
overt acts by plaintiff in error in furtherance of the conspiracy, and 
would deny he had been rebuked or admonished by plaintiff in error. 

There is practically no différence in substance between the two 
counts of the indictment. The matters set up in the first count were 
pleaded in the second count by référence, and their materiality was al- 
leged to lie in the fact that plaintiff in error would thereby be enabled 
to procure a continuance of the prosecution pending against him. 
Carmono and Trujillo were présent at the trial of plaintiff in error 
and his codefendants upon the charge of conspiracy, but were not 
called upon to testify. 

It is not contended hère that the évidence was insufficient to sustain 
the indictment, and therefore it becomes unnecessary to state what it 
was. The assignments relate wholly to the sufficiency of the indict- 
ment, and to the admissibility of certain évidence admitted over the 
objection of plaintiff in error. 

[1] 1. It is contended that the indictment charges no offense against 
the laws of the United States. The basis of this contention is that an 
oath or affidavit in support of an application for continuance is not 
required by any law of the United States in a criminal case, and 
therefore, that the fact that such application was sworn to is immate- 
rial. It is true, of course, that section 914 of the Revised Statutes 
(Comp. St. § 1537), which conforms the fédéral practice to that of the 
State in which the trial is held, has no référence to criminal casés. Pei"- 
jury must be based upon a law of the United States authorizing an 
oath to be administered. Revised Statutes, § 5392 (Comp. St. § 10295). 
There is no statu te of the United States requiring that a motion for 
continuance be supported by oath or affidavit. However, it by no 
means follows that fédéral courts are without authority of law to re- 
quire an oath or affidavit in support of a motion for continuance. In 
the absence of statute, the courts of the United States will observe 
the common-law procédure in criminal cases, as modified by the state 
in which the trial is held, and as of the date that state was admitted 
into the Union. U. S. v. Reid, 12 How. 361, 13 L. Ed. 1023 ; Logan v. 
U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429. 

[2] It is conceded that, at the time Texas became one'of the states 
of the Union, its laws required applications for continuance to be sup- 
ported by oath. And it was so at common law. Reg. v. Savage, 1 C. 
&K. 75. Smith V. Barker, Fed. Cas. No. 13,010. This rule was adopt- 
ed by this court, with référence to the competency of évidence, in the 
case of McCoy v. United States, 247 Fed. 861, 160 C. C. A. 83, and is 
clearly applicable to motions for continuance. The demurrer to the 
indictment and the motion in arrest of judgment were therefore 
properly overruled and denied. 

[3] 2. Plaintiff in error next insists that the testimony of the ab- 
sent witnesses, Carmono and Trujillo, were immaterial to the issue in- 



HOLMES V. UNITED STAT;ES 99 

(269 F.) 

volved in the prosecution for conspiracy. In conspiracy cases, testi- 
mony usually takes a wide range, and may be material, although it is 
not directed to the main issue. Tested by this rule, the testimony, 
which plaintifï in error stated he expected Carmono to give, would 
be material, not only because it would impeach Lopez, but also for the 
reason that it would tend to exculpate plaintifï in error. The purported 
testimony of the absent witness Trujillo would hâve been material, in 
view of the fact that it would tend to show that plaintifï in error was 
not in the conspiracy to steal or export arms and ammunition, and that 
Cano was acting in furtherance of the conspiracy without the knowl- 
edge or consent of plaintifï in error. 

[4] 3. At the trial of the case at bar, Francisco Lopez testifîed that 
plaintifï in error told him to hide the arms and ammunition and some 
clothing which had been stolen from the government. This testimony 
was objected to on the ground that original évidence was inadmissible, 
and that the évidence should hâve been limited to a déniai of the con- 
versation set forth in the afifidavit for continuance. It must be remem- 
bered that plaintifï in error's belief in the truth of the statement con- 
tained in the affidavit was one of the issues involved. The testimony 
was admissible, because it tended to show that the statement contained 
in the afîidavit was false, and that consequently plaintifï in error had 
no reason to believe, and therefore did not believe, it was true, or that 
Carmono would testify that it was. Lopez's testimony was limited, 
by the court in its charge to the jury, to the question of whether plain- 
tifï in error, believed that statements contained in the afifidavit were 
true. 

[5] 4. Testimony was admitted to the efïect that plaintifï in error's 
wife furnished the witness Trujillo with money to go to Mexico. 
Plaintifï in error did not immediately object to the question eliciting 
this testimony. It was properly admitted, but was subject to be 
stricken upon failure to show, by other évidence, either that plaintifï 
furnished the money, or knew that it had been furnished. Whether 
this évidence was afterwards connected up is not made to appear, be- 
cause the bill of exceptions does not purport to bring up the entire 
évidence. Neither would error be made to appear if the entire évidence 
were before us, in the absence of a further showing that a motion was 
made to strike out this objectionable testimony at the close of the 
évidence. 

5. It is assigned as error that the district attorney asked the plain- 
tifï in error, on cross-examination, whether he testifîed in the con- 
spiracy case. The question should not hâve been asked, in view of the 
fact thât the court had ruled out a similàr question twice before, It 
was highly irnproper for the district attorney to continue to ask ques- 
tions which, in the view of the court, were objectionable. However, 
the objection to the question was sustained, plaintifï in error didi not 
make any motion, or apply to the court to do anything more, and there- 
fore there is nothing in the record upon which an assignment of error 
can be based. 

[6] 6. The verdict of the jury did not specify either count :dî the 
indictmént, but was gênerai; and this is the ifînal assignment of error. 
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The prosecution was for the one offense of perjury, and the law ap- 
plicable to gênerai verdicts upon indictments charging several offenses 
îs not in point, where there is one good count and the offense is single. 
In such a case a gênerai verdict would be ref erred to the good count. 
C. J. 1106; Johnson v. United States, 215 Fed.'679, 131 C. C. A. 613, 
L. R. A. 1915A, 862. And where both counts are good, and the charge 
is single, the verdict may be gênerai. 

Réversible error is not made to appear by any of the assignments of 
error, and the judgment is therefore affirmed. 



BETHLEHEM SHIPEllILDING CORPORATION, Limited, v. WEST & 

DODGB CO. 

(Circuit Court of Appeals, First Circuit. December 1, 1920.) 

No. 146T. 

1. Uoited States ©^ÎS — Provision of Naval Appropriation Act as to priées to 

l>e paid for niaterial lield not to relate to priées to be paid by a contractor. 

The provision of Naval Appropriation Act March 4, 1917, autliorlzing 
the Navy Department to build or contract for the building of vessels, that 
"no purchase of structural steel, ship plates, or machinery shall be made 
at a price In excess of a i asonable profit above the actual cost of manu- 
facture," applies only to purchases made by the government, and bas no 
relation to priées to be paid by a contractor with whom the department 
bas contracted for the construction of vessels. 

2. Statutes ^^^=^219 — Construction by executive department foUowed. 

The courts will follow the construction placed upon a doubtful act of 
Oongress by the departments chargea with Its exécution. 

3. United States ®=»70(1) — Contraet for building of naval vessels construed. 

Under a contract with the Navy Department for the construction of 40 
destroyers on a cost plus profit basis, providlng that priées paid by the 
contractor for materials, machinery, and equipment should be subject to 
approvàl of the Compensation Board created by the department, where 
the contractor contracted for cil burners for the 40 vessels at a price ap- 
proved by such board, and the oil burners had beeii made and delivered, 
and most of them paid for, the contractor held not relieved f rom Uability 
for the remainder of the contract price, in the absence of fraud, because 
the Compensation Board, a year after its approvàl of the price to be paid, 
withdrew such approvàl and fixed a substantlally lower price. 

In Error to the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Judge. 

Action at law by the West & Dodge Company against the Bethlehem 
Shipbuilding Corporation, Limited. Judgment for plaintiff, and défend- 
ant brings error. Affirmed, subject to right of défendant to amend 
answer. 

For opinion below, see 266 Fed. 557. 

Frédéric B. Greenhalge, of Boston, Mass. (William J. Nolan and 
Currier & Young, ail of Boston, Mass., on the brief), for plaintiff in 
error. 

Ralph M. Smith and Charles F. Choate, Jr., both of Boston, Mass. 

<®=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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(Charles P. Curtis, Jr., of Boston, Mass., on the brief), for défendant 
in error. 

Pickens Neagle, of Washington, D. C, Acting Sol. of Navy Depart- 
ment, amicus curias. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. Judgment vvas rendered against the 
plaintiff in error, hereinafter called the défendant, in the District Court 
of the United States for the District of Massachusetts, in an action 
brought against it by the défendant in error, hereinafter called the plain- 
tiff, to recover the price which had been fixed by the Compensation 
Board of the Navy Department for oil burners, oil burner cônes, and 
oil burner holders for five torpédo beat destroyers which had been de- 
livered in accordance with the defendant's order. The plaintiff filed 
a demurrer to the defendant's answer, which was sustained by the Dis- 
trict Court, and this is assigned as error. 

The f ollowing f acts are admitted by the answer : 

The défendant, on the 6th day of December, A. D. 1917, entered 
into a written contract with the United States to construct for it 40 
torpédo boat destroyers at San Francisco and Alameda, Cal. 

The contract was authorized by the Naval Appropriation Act of 
March 4, 1917 (39 Stat. 1195), and by the Urgent Deficiency Act of 
October 6, 1917 (40 Stat. 345). The former act contains the follow- 
ing provision : 

"No purcliii.se of structural .stoel, sliip plates, or maehinery shall be made 
at a price in excess of a roasonablc protlt above the actual cost of manu- 
facture." 

The contract provided that the government should pay for the ves- 
sels upon a cost plus profit basis, but that the total profit to be paid to 
the défendant for each boat was not to exceed $135,000, if its actual 
cost should equal or exceed the estiniated cost of $1,500,000, and should 
the actual cost he less than the estimated cost the défendant was to be 
allowed as his profit, in addition to $135,000 on each boat, one-half 
the amount by which the actual cost of each fell short of the estimated 
cost. 

It also provided that a compensation board, created by the Navy De- 
partment, should ascertain, estimate, and détermine the actual cost 
of each boat, and that it should also approve orders, priées, and awards 
made by the défendant for materials, maehinery, and equipment under 
the f ollowing provision : 

"The contractor shall use every endcavor to obtaln the materials, maehin- 
ery, equipment, appurtenances, supplias, etc., under this contract at the lowest 
possible priées, and shall in no case knowingly pay higher priées than requlred 
by the existing market conditions nor higher priées than are or would be 
paid for similar materials, etc., purehased at the same time and under like 
circumstances and conditions for other work in progress in the yard. Spécifi- 
cations and guaranties of ail materials, maehinery and equipment, and the 
agreements under which such are purehased shall be subject to the approval of 
the department, and orders, priées, and awards shall be subject to the approval 
of the Compensation Board." 
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Another provision authorized the contractor to place spécial con- 
tracts for any parts or materials on a cost plus profit basis. 

The défendant ordered from the plaintiff oil burners, oil burner air 
cônes, and oil burner holders at the price of $3,350 per boat, "subject 
to the approval of the Compensation Board." 

The Compensation Board took up with the plaintifiF the matter of 
price, and procured a réduction from $3,350 to $3,223 per boat, and 
. upon April 13, 1918, sent the foUowing communication to the défend- 
ant : 

"April 13, 1918. _ 
"To Bethlehem Shlpbuilding Corporation, Fore River Plant, Quincy, Mass. 
"Subject: Purchase Order F-1211-17 on West & Dodge for OU Burners. 

"1. It being understood that the siibeontractor is wlUing to accept a priée 
of $3,223 per boat for oil burners covered by the above order, this office here- 
with gives formai approval of the above order at that price, $3,223 per boat. 

"W. E. Main, by direction." 

On April 16, 1918, the défendant sent the following communication 
to the plaintiff : 

"April 16, 1918. 
"West & Dodge Company, 167 Oliver Street, Boston, Mass. — Gentlemen : 
We are pleased to advise you that we are authorized to make final award ol 
Union Plant's purchase order F-12H-17 by the Compensation Board, Navy 
Department, Washington, D. C, and that you may proceed with this order at 
$3,223.00 per boat. 

"Very traly yours, Bethlehem Shipbullding Corp'n, Ltd. 

"By H. P. Readmon, Actlng Purchasing Agent." 

The plaintiff delivered to the défendant the oil burners, oil burner 
cônes, and oil burner holders called for by the above order for 40 
destroyers, and was paid by the défendant for ail that it furnished for 
35 at the price which had been approved by the Compensation Board. 

On or abiout March 1, 1919, subséquent to the delivery by the plain- 
tiff of .the oil burner equipment for ail the destroyers, and the payment 
by the défendant for ail that had been furnished for 35, the défendant 
was notified by the Navy 'Department that it had investigated the 
plaintiff's cost of manufacturing this oil equipment, and that the price 
of $3,223 per boat was in excess of a reasonable profit above its cost, 
and that it rescinded its approval of this price, and gave its approval 
for the price of $1,915 per boat, plus the sum of $267.95, the cost of 
certain bronze castings for each. 

In substance the answer sets up as a défense that, because the gov- 
ernment's contract with the défendant was made under the act of Con- 
gress of March 4, 1917, the subcontract made by the défendant with 
the plaintiff is subject to the provision in that act which has been quot- 
ed ; and, although the subcontract was not expressly made upon a cost 
plus profit basis, as the défendant had a right to make it, if authorized 
by the department under the terms of the defendant's contract, yet it 
was impliedly made upon this basis, and it allèges upon information, 
and belief, afforded by the notice of the department, that the price of 
$3,223 per boat was in excess of a reasonable profit above the actual 
cost to the plaintiff for the manufacture of said oil burner equipment 
and that the price of $1,915 per boat, plus $267.95, the cost of bronze 
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castings pér boat, would yield at least a reasonable profit abdve the cost 
to plaintiff for the manufacture and delivery tfiereof ; that the alleged 
contract is illégal and of no force and efïect; that, as it has already 
paid the plaintiff the sum of $112,805, and the whole cost for the cil 
burner equipment for the 40 torpédo boats, plus $267.95, the cost of 
bronze castings per boat, was only $87,318, on the basis of $1,915 for 
the oil equipment per boat, as fîxed in the order of the Compensation 
Board rescinding its former approval, it owes the plaintifï nothing. 

[1] The questions raised and which hâve been argued are: First, 
whether, because of the provision in the act of Congress of March 4, 
1917, the contract between the plaintifif and the défendant was implied- 
ly upon a cost plus profit basis, or a contract between the défendant 
and plaintiff under the quoted provision of the defendant's contract, 
which contemplâtes the purchase of material, subject to approval as 
to terms and spécifications Dy the department and as to priées and 
awards by the Compensation Board. Second, whether, after the price 
at which the plaintiff should fumish the oil burner equipment forthe 
40 torpédo boat destroyers had been approved by the Compensation 
Board, and the plaintiff hpd furnished ail the contract called for, this 
board could reconsider its former approval and fix a lower price, which 
would be binding upon the plaintiff, in the absence of any allégation 
of f raud or f aise représentation on its part. 

The Naval Appropriation Act of March 4, 1911 (36 Stat. 1289), 
contained the same provision as that found in the act of March 4, 1917, 
and in reply to a letter from the Secretary of the Navy asking for a 
confirmation of his impression that this provision in the act of 1911 
did not apply to the purchase of structural steel, etc., which was made 
by a contractor, the Attorney General of the United States stated : 

"The provision of the statute in question only applies to 'the purchase of 
structural steel, ship plates, armor, armament or machinery from any persoiis, 
flrms oi* corporations,' etc. The subject bclng tlealt with is the purchase by 
the government of structural steel, etc., from persons, flrms, or corporations, 
ajid, of course, the purchase pursuant to the provision of lavv. The statute 
does not concern itself wlth the purchase of materials, etc., by those persons, 
fifms, or corporations reierred to in the statute from others with whom they 
may deal. I therefore confirm your impression that it is only purchases made 
directly by the department itself which are compreheuded within this provi- 
sion." 29 Opinions of Attorneys General, 44. 

The Navy Department accepted this construction of this provision of 
the act and has acted in accordance with it. 

[2] It has been repeatedly held that the courts will follow the con- 
struction placed upon a doubtful act of Congress hy the departments 
charged with its exécution. See Brown v. United States, 113 U. S. 
568, 5 Sup. Ct. 648, 28 L. Ed. 1079 ; United States v. Alabama, etc., 
R. R. Co., 142 U. S. 615, 621, 12 Sup. Ct. 306, 35 L. Ed. 1134; United 
States v. Moore, 95 U. S. 760, 24 L. Ed. 588 ; Hahn v. United States, 
107 U. S. 402, 2 Sup. Ct. 494, 27 L. Ed. 527. Wè think this con- 
stniction is right, and that this provision of the act cannot be read 
into the contract between the plaintiff and the défendant. 

The défendant in its brief does not seriously contest this construc- 
tion, but claims that, in the matter of the purchase from the plaintiff, 
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the défendant acted as the agent of the United States. We cannot 
accept this view. 

[3] The contract in terms provides that the défendant shall act as 
agent for the department in the making of improvements and provid- 
ing additional facihties at the Risdon Iron Works and also that it 
shoiild act as the agent of the United States in purchasing steel cast- 
ings f rom the Columbia Steel Company, and also in contracting with 
the Worthington Pump & Machinery Corporation for puraps needed 
for the vessels ; but it does not provide that the défendant shall act as 
the agent of the government in the purchase of other materials, ma- 
chinery, and equipment. 

As to thèse, the contract provides that the défendant may make sub- 
contracts for their purchase upon a cost plus profit basis, with the ap- 
proval of the department, or that they may he purchased subject to 
the approval of the department as to spécifications and guaranties and 
as to price by the Compensation Board. 

With the approval of the Navy Department the défendant ordered 
the oil burners and equipment of the plaintifï and submitted the order, 
together with the price to be paid, for the approval of the Compensa- 
tion Board, as required by its contract. This board took up the matter 
of price with the plaintifï and secured a réduction in the price quoted 
by the plaintifï from $3,350 to $3,223 per boat, and the Compensation 
Board thereafterward gave its formai approval of that price and of 
the order, of which the plaintiff was notified by the défendant. 

There is no allégation in the answer that there was any fraud prac- 
ticed by the plaintifï or any f aise représentations made by it which 
induced the Compensation Board to give its formai approval of the 
price of $3,223 per boat. The plaintifï had a right to rely upon the 
price which was approved by the board and to undertake the fulfill- 
ment of the contract with the understanding that the price whiçh had 
been approved should be paid to it. The oil burners and the oil burner 
equipment had been delivered by the plaintifï for ail the 40 torpédo 
boat destroyers, and nearly a year had elapsed since the Compensation 
Board had approved the price lixed in that contract before the plain- 
tiff was notified that the department had rescinded its formai approval 
and fixed a largely reduced price from that on which the plaintifï had 
a ri^t to rely when it f urnished thè equipment ; but the obligation of 
the défendant had become fixed, and, in the absence of any allégation 
of fraud or false représentation, we see no reason why it should not 
be bound by it ; nor do we think such action of the department can 
change its obligation. 

Whde the United States is not a party to this action, the Navy 
Department, through its solicitor, was heard by us in argument and 
has filed a brief. The substance of the contentions made is that the 
United States is interested in this controversy, because of the possible 
bearing of the judgment against this défendant upon claims presum- 
ably to be made by the défendant against the government for reim- 
bursement in full. Among other statements made in the brief is the 
following: 

"If the government is denlecî the right of Inquiry and revision, if necossary, 
on the ground that it lias once approved the price, we vvould be led to the in- 
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admissible proposition tliat a wily, unprincipled contractor, that conld once 
get a dishonest priée approved on any sort of false représentation, would be 
immune, and his i-obbery would liave tlie sanction of law." 

It is hardly necessary to observe that, if the department is correct 
in its contention that the approval of the Compensation Board was 
grounded upon misrepresentations erroneously or fraudulently made 
by the plaintiff, and the défendant has failed to set up in its answer 
ail défenses fairly open to it, a judgment against it cannot be the 
ground of any valid and enforceable claim by it against the govern- 
ment. We think, therefore, that leave should be given to the défend- 
ant, if it so elects, to amend its answer. Without such amendment, 
the judgment below must be affirmed. 

The judgment of the District Court is vacated, and the case is re- 
manded to that court for further proceedings not inconsistent with this 
opinion, with costs to the défendant in error. 



HINES, Dircetor General of Railroads, v. LOGAN. 

(Circuit Court of Appeals, Fifth Circuit. Decomber 7, 1920.) 
No. 3507. 

1. Commerce <&=>27(8) — Inspector and rcpairer of cars held employed in "In- 

terstate commerce." 

A railroad employée, who, whpn injured, was pugaged in inspecting and 
repairing cars in a yard, some of wliicli cars were lieing prepared for use 
in intcrstate and somH in intrastate commerce, held employed in "Inter- 
state commerce," witldn the meaning of Employers' Liabiiity Act, § 1 
(Comp. St. § 8657). 

[Ed. Note. — For other définitions, sce Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

2. Master and servant ©=286(32) — Raiiroad's négligence as to car repairer 

held question for jury. 

Evidence tliat an employée engaged in inspecting and repairing cars in 
a railroad yard was killed while passing through an opening of 3 or 4 
fcet left between two cars standing on a track for tlie convenient passage 
of employées, which opening was closed by the striklng against one of the 
cars of moving cars, and that no warning of the approach of the moving 
cars was given as required by custom, held to warrant submission to the 
jury of the question of the employer's négligence. 

3. Master and servant '5=226(1) — Rlsk of employer's négligence not assumed. 

An employée has a right to assume that the employer has exercised 
proper care with respect to providing a reasonably safe place of work, 
and does not assume a risk attributable to the employer's négligence un- 
til he becomes aware of it. 

In Error to the District Court of the United States for the Southern 
Division of the Northern District of Alabama ; William I. Grubb, 
Judge. 

Action at law by Martha L. Logan, administratrix of the Estate of 
John R. Logan, deceased, against Walker D. Hines, Director General 
of Railroads, operatmg the Southern Railway Company. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

^;=>For other cases sce same topic & KEY-NUMBER in ail Key-Numbered Digests & Indcirâ* 
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A. Gv Smith, of Birmingham, Ala., for plaintiff iri'èrror. 

George P. Bondurant, of Birmingham, Ala., for défendant in error. 

Before WAI^KER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. This is a suit, under the Fédéral Employ- 
ers' Liability Act (Comp. St. §§ 8657-8665), to recover damages for the 
death of an employée of the Alabama Great Southern Railway Compa- 
ny, brought by the administratrix of the décèdent against the 'Director 
General of Railroads. The décèdent, John R. L,ogan, was an employée 
of the défendant, engaged in inspecting and repairing cars in a railroad 
yard, adjacent to the terminal station in Birmingham, Ala. Cars used 
in both intrastate and interstate commerce were in the yard at the time 
of Logan's death, awaiting his attention. Some of them were being 
made ready for journeys into several adjoining and nearby states. 
Logan was on duty, and, as he was in the act of passing through an 
open space, of 3 or 4 feet, between two cars on one of the railroad 
tracks, was killed by one of thèse cars being forced against the other 
by the impact from a third car, which, though not coupled up to the car 
next to it, was being switched and placed upon the same track. There 
was a verdict for plaintiff, and défendant sued out writ of error. 

Défendant assigns error upon portions of the trial court's charge to 
the jury. Exceptions do not appear to hâve been noted to any charge, 
and therefore the assignments based thereupon are not open for con- 
sidération. 

Error was, no doubt inadvertently, assigned upon the déniai of de- 
fendant's motion for a new trial. Henderson v. Moore, 5 Cranch, II, 
3 L. Ed. 22. 

The remaining assignments of error raise the questions : (1) Wheth- 

er plaintiff's décèdent was engaged in interstate commerce ; (2) wheth- 

. er there was sufficient proof of négligence ; and (3) whether plaintiff's 

décèdent assumed the risk of the accident which resulted in his death. 

[1] 1. We quote from Pedersen v. Railroad Co., 229 U. S. 146, 33 
Sup.'Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153: 

"Àmong the questions which naturally arise in this connection are thèse: 
Was that work being done independently of the Interstate commerce in which 
the défendant was engaged, or was It so closely connected therewith as to be 
a part of it? Was its performance a matter of Indifférence, so far as that 
commerce was concerned, or was it in the nature ôf a duty resting upon the 
c&rrier?" 

In the later case of Kinzell v. Chicago, etc., Railway Co., 250 U. 
S. 130, 39 Sup. Ct. 412, 63 L. Ed. 893, the Suprême Court said : 

"It is also settled that the doing of work which has for its immédiate pur- 
posé the furtheriug of the conduct ôf interstate commerce constitutes an em- 
ployment in such commerce within the meaning of the act." 

At the time of his death Logan was on his way either to inspect or 
repairs cars, some of which were admittedly being used in interstate 
commerce, and he was therefore engaged in the performance of a 
diity thàt was required of défendant. He was inspecting, and, where- 
ever necessary, repairing, cars which were being made ready for de- 
parture to several states, and was none the less engaged in interstate 
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commerce, although it was also his duty to inspect and repair cars, 
which were being used wholly within the state of Alabama. 

[2] 2. Défendant moved for a peremptory instruction in his favor 
upon the ground that there was insufficient évidence of neghgence to 
warrant the submission of the case to the jury. The trial court would 
hâve committed plain error if it had refused to submit that issue. 
There was évidence to show that a custom existed to give warning, 
either by ringing the bell or blowing the whistle, of the approach of 
the train of cars to the point on the track where Logan was killed. 
Several witnesses testified they heard no warning, and no witness tes- 
tified that any was given. There was also évidence that the space or 
opening, the closing of which resuhed in Logan's death, was left there 
for tlie convenience of employées such as he was, and that there was 
a custom never to close it without warning. AU the witnesses agreed 
that another custom in vogue at this particular place was that a look- 
out should be on the car nearest this space or opening, for the purpose 
of warning employées in case of danger. The trial court very ably and 
exhaustively charged the' jury upon the facts, and left to them the 
questions of whether such customs as those mentioned were in exist- 
ence, and whether défendant failed in its duty to observe them, and 
fully protected every right of the défendant by further charging the 
jury that plaintiff, notwithstanding évidence as to customs and failure 
to give warnings or provide a lookout, was guilty of contributory nég- 
ligence in not being sufficiently alert to provide against the accident 
which ensued. In addition to the acts of négligence above set forth, it 
was shown, without conflict, that the opening left for employées to pass 
through was closed, and Logan was killed by the impact from the car 
which was being switched m, and that it was uncoupled from the 
train of cars of which it formed a part. The jury was amply justi- 
fied in finding for plaintiff from this circumstance, taken in connection 
with the admitted knowledge of the switching crew that the opening 
existed for the purpose already stated. C. & O. Ry. Co. v. De Atley, 
241 U. S. 310, 36 Sup. Ct. 564, 60 h. Ed. 1016; C. & O. Ry. Co. 
V. Proffitt, 241 U. S. 462, 36 Sup. Ct. 620, 60 h. Ed. 1102. 

[3] 3. The court refused to give a peremptory instruction in favor 
of défendant, based upon the ground that plaintiiï's intestate assumed 
the risk of being injured or killed. There was no error in this ruling. 
In C. & O. Ry. Co. v. De Atley, supra, it was said : 

"Aceording to our dpcisions, the settled rule is, not that it is the duty of an 
employée to exercise care to diseover cxtraordinary dangers that may ariso 
from the négligence of the employer orof those for whose conduet the employer 
is responsible, but that the employée may assume that the employer or his 
agents hâve exercised proper care with respect to his safety until notifled to 
the eontrary, unless the want of care and the danger arising from it are so 
obvlous that an ordinarily çareful person, under the circumstances, would 
observe and appreeiate them." 

From C. & O. Ry. Co., v. Profhtt, supra, we also quote the follow- 
ing: 

"And, as has been laid down in repeated décisions of this court, while an 
employée assumes the risks and dangers ordinarily Incident to the employ- 
ment in which he voluntarily engages, so far as thèse are not attributable to 
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the négligence of the employer or of those for whose condnet the employer is 
responsible, the employée lias a right to assume that the employer has exer- 
cised proper care with respect to providlng a reasoiiably safe place of work 
(and this includes care in establlshing a reasonably safe system or method of 
work), and is not to be treated as assuming a rlsk that is attributable to the 
employer's négligence itntil he becomes aware of it, or it is so plainly observ- 
able that he must be presumed to bave known of it. The employée is not ob- 
liged to exercise care to discover dangers not ordinarily incident to the em- 
pioyment but which resuit from the employer's négligence." 

At defendant's request the court charged the jury: 

"Tiie court charges the jury that an employée of a railroad assumes the 
risk of the ordinary dangers of his occupation, as well as those that were 
known to hlm, or so clearly observable that he would be presumed to know 
them, and there can be nô recovery for injuries resulting from such dangers 
as naturally arise from the ordinary dutles of his occupation. 

"The court charges the jury that if plalntifC's intestate knew, or by the use 
of ordinary care should hâve known, of the risks and hazards that resulted in 
his Injury or death, or if his Injury and death were caused by the ordinary 
dangers of his occupation, there can be no recovery in this action, as plain- 
tiff's Intestate assumed sucli risk, although he did not assume any péril due to 
the négligence or carelessness of the défendant, of which he could not learn 
T)y the use of ordinary care." 

Thèse charges sufficiently protected the defendant's rights upon the 
question of assumption of risk. The additional charges requested up- 
on that suhject were in conflict with the foregoing quotations from the 
Suprême Court. 

Error is not made to appear by any of the assignments, and the judg- 
ment is affirmed. 



LIBERTY BANK & TRUST CO. et al. \. MARSHALL et al. 

(Circuit Court of Appeals, Fifth Circuit. Deccmber 4, 1920.) 
No. 3573. 

^ills <S='731— Lien for debt of legatee lest by transfer of lega«y to trustée. 

The transfer by executors, under an order of the probate court, of a 
legacy to themselves as testamentary trustées for the legatee, held to 
extinguish any right they may hâve had as executors to a lien on sucli 
legacy, by way of retainer or set-oiï, on account of a debt due from the 
legatee to the estate. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

In the matter of A. M. Marshall, bankrupt. The Liberty Bank & 
Trust Company and another, executors of the will of A. M. Martin, 
deceased, appeal from an order of the District Court. Affirmed. 

E. S. EUiott and Geo. W. Owens, both of Savannah, Ga., for appel- 
lants. 

John G. Kennedy, of Savannah, Ga., for appellees. 

Before WAEKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Alfred M. Martin, of Hampton county, S. 
C, died on May 13, 1910, testate; his will being admitted to probate 

' ©=>For other cases see same toplo & KBY-N0MBER in ail Key-Numbered Digests & Indexes 
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in Hampton county on July 11, 1910. The Oglethorpe Savings & Trust 
Company and the Germania Bank (now Liberty Bank & Trust Com- 
pany) were named therein as executors and duly qualified as such. 
After certain spécifie bequests, he provided for the division of the 
residue of his estate into six equal parts, one of which he devised to 
the said Germania Bank (now Liberty Bank & Trust Company) and 
Oglethorpe Savings & Trust Company, as trustées, for his grandchil- 
dren, Alfred Martin Marshall and Sam Fair Marshall, to apply as 
much of the income from the same as may be necessary for their éd- 
ucation and maintenance until they attained majority, and thenceforth 
to pay each of them one half of said income for life, or on the death 
of either without issue to pay the whole of the income to the survivor, 
and on the death of either with issue to pay his respective share to 
such surviving child or children who shall hâve attained the âge of 21 
years, or should hâve married and left issue. 

Alfred Martin Marshall was of âge and doing business at Savannah, 
Ga. On January 5, 1911, he executed to the Germania Bank, to se- 
cure an indebtedness then owing to it, and any further advances which 
it might make to him, an assignment of ail his right, title, and inter- 
est as legatee and distributee under the wiU and codicils of said 
Martin. Martin had indorsed a number of notes made by Marshall. 
After his death the executors of Martin paid to the Germania Bank 
three of thèse notes, aggregating, with interest and protest fées, $55,- 
107.59, and also a balance of $5,534.38 upon a note of Marshall then 
held by the Oglethorpe Savings & Trust Company, which was secured 
by a collatéral note indorsed by Martin. 

During 1912 the executors demanded from Marshall a transfer of 
his interest in the estate, in order to secure thèse debts so paid by them. 
The testimony was in conflict as to whether any actual agreement to 
make an assignment was made. As a matter of fact, no assignment 
was ever executed. On June 23, 1913, the executors filed suit on thèse 
demands against Marshall in the city court at Savannah. On péti- 
tion of the executors, a division of the estate of Martin, except a very 
small part, which was not ripe for division, was, on November 3, 1913, 
ordered by the probate court of Hampton county, and the executors 
were ordered and directed to transfer to themselves, as trustées for 
the varions beneficiaries under said will and codicils, the shares of 
said stocks and bonds allotted by said division to each of the said bene- 
ficiaries, and it is agreed in this case that ail stocks so assigned to said 
executors, as trustées, under the bequest under which Marshall was 
interested, hâve been transferred to said Liberty Bank & Trust Com- 
pany and the Oglethorpe Savings & Trust Company as testamentary 
trustées, except some stock in the People's Savings & Loan Company, 
still in the name of A. M. Martin, and that the bonds were payable 
to bearer. 

On March 25, 1914, said Marshall filed a pétition in bankruptcy in 
the United States District Court for the Southern District of Georgia 
at Savannah, Ga. The executors filed a proof of debt for $60,641.97, 
besides interest, founded on the notes of Marshall paid by them as 
aforesaid, and claimed a pviority lien and a right to apply the income 
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due and to become due to said Marshall f rom said estate to said debt, 
subject tp the assignmenti previously made by said Marshall to said 
Germania Bank. The claim of priority, set up in said proof , was resist- 
ed by the trustée in bankruptcy. 

The entire interest of Marshall in said legacy had been sold as a 
part of the assets of the bankrupt estate, and the contest was over 
the application of the proceeds of said sale. The matter was heard 
before the référée, who found the facts aforesaid, and who found that 
after November 3, 1913, pursuant to the order of said probate court 
of Hampton county, the Germania Bank (now Liberty Bank & Trust 
Company) and the Oglethorpe Savings, & Trust Company held and 
managed the stocks and bonds as testamentary trustées, collecting the 
income, rendering statements and accounts every six months to A. 
M. Marshall for his share, charging him up with their, commissions as 
trustées, but applying the net income to payments from time to time 
on the Personal debt of Marshall to the Germania Bank for the loans 
made to him in its capacity as a bank, and he held, in accordance with 
the findings of fact, that the said executors of Martin were not — 

"possessed of any lien, légal or équitable, on the equity of the bankrupt's es- 
tate arising from the legacy to the said A. M. Marshall, which was trànsfer- 
red to the testamentry trustées under the order of the probate court of 
Hampton county, S. C, of November, 1913, nor any légal or équitable lien in 
the proceeds of the sale of the same as an asset of this bankrupt's estate 
and now in court for distribution. The claim of the said executors is adjudg- 
ed to rank only as a common claim without priority." 

The District Court, on exceptions thereto, sustained the finding of 
the référée, holding that in this case the right of retainer or set-ofï in 
the executors was lost by the assent of the executors to the legacy and 
its formai delivery into the possession of the trustées as legatees. 
As to the claim that the bankrupt had promised to assign to them his 
legacy as security for the debt, the court held that the executors had 
accepted the debtor's promises to pay certain sums at statëd times, in- 
steâd of insisting on the assignment, and had actually sued Marshall 
on the debt prior to the division of the estate and the delivery of the 
legacy to themselves as trustées; that the bankruptcy did not occur 
Until after an accounting by the trustées to Marshall of the income in 
their hands as trustées. 

The évidence as to the alleged promise by Marshall to exécute a 
transfer was conflicting, and, considering the entire évidence, we think 
there is sufficient to sustain the findings of the District Court. In- 
deèd, the brief of appellants states as the issue in question on this 
appeal : 

"Whether, by virtue of the executors having transferred to themselves as 
trustées the property In question, they lost the right of lien and set-off, whIch 
they, as executors, were entltled to as against the legatee." 

That the right of the executors to set-off against a legacy a debt due 
by a legatee to the testator is not strictly a right of set-off, but a right 
of retainer of the legacy, is settledi by the décisions of the state of 
South Carolina, where this estate was being administered. Sartor v. 
Beaty, 25 S. C. 293. The payment by order of court of the legacy by 
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the exçcutors to themselves, as trustées of the beneficiaries, vests the 
legacy in possession of the legatees, and terminâtes the possession, of 
the executors. Henry, Executor, etc., v. United States, 251 U. S. 393, 
395, 40 Sup. Ct. 185, 64 L. Ed. 322. ■ '' 

When, therefore, in November, 1913, the securities representing 
the corpus of this legacy and the income derived therefrom was by 
order of the probate court delivered upon a division of the testator's 
estate to the trustées, to whom this share was bequeâthed in trust, the 
possession of the executors was gone, and the right of retainer or set- 
off temiinated. Indeed, the claim hère made is not one of set-ofï 
against a demand due from the executors. As such executors they 
hâve accounted for and administered this portion of their testator's 
estate. They, as executors, are seeking now to assert a lien against 
funds derived from the sale of the interest of this bankrupt in a trust 
estate then in the hands of the trustées, to whom it had been previous- 
ly fully delivered by the executors. 

That this extinguishment of their possession as executors was un- 
derstood by them is evidenced by their récognition of the assignment 
made by Marshall to the Germania Bank and the payment of the in- 
come of Marshall by the trustées to the Germania Bank as his assignée. 
If the executors still had a right of set-off or retainer, it would hâve 
been superior to the rights of any assignée of the legatee. Sartor v. 
Beaty, 25 S. C. 293. 

The judgment of the District Court is therefore affirmed. 



PENNSYLVANIA R. CO. v. WEBER. 

(Circuit Court of Appeals, Third Circuit. December 10, 1920.) 

No. 2568. 

Commerce ©=98 — On second trial after reversai of decree in suit to enforee 
avvard Of Interstate Commerce Commission, évidence not presented to tlie 
commission may be considered, 

Wliere a judgment against a railroad Company in a suit to enforee an 
award of damages by the Interstate Commerce Commission for discrimi- 
nation was reversed by tlie Suprême Court on the ground of the insuifl- 
ciency of the évidence to sustain the award of the commission, and the 
case remanded for a new trial, the court on the second trial may prop- 
erly admit additional évidence, not only such as was taken before the 
commission, but the testimony of new witnesses. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by Isaac C. Weber, surviving partner of W. F. Jacoby and 
Isaac C. Weber, trading under the firm name of W. F. Jacoby & Co., 
against the Pennsylvania Railroad Company. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

For opinion below, see 263 Fed. 945. See, algo, 242 U. S. 99, 37 
Sup. Ct. 49, 61 L. Ed. 165. 

<Ê=sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Francis I. Gowen, of Philadelphia, Pa., for plaîntiff in errôr. 
William A. Glasgow, Jr., of Philadelphia, Pa., for défendant in errer. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. This writ of error involves the 
correctness of the rulings and charge of the court below on a second 
trial of the cause. We hâve had the benefit of full arguments by the 
able counsel coricerned and after due considération, we hâve reached 
the conclusion the court below committed no error and its judgment 
should be affirmed. As ail questions involved are stated and disposed 
of by the court below in its opinion printed in full in 263 Fed. 945, re- 
fusing a new trial, and as it fully sets forth the facts and questions in- 
volved, and sufiîciently states reasons justifying the court's action, we 
restrict ourselves to affirming the case on such opinion, simply' noting 
thèse faCts. 

The suit was to recover an award of $21,094.39, being darriages 
awarded the plaintiff by the Interstate Commerce Commission for 
alleged unlawful discrimination in car shipments. On the former trial 
a verdict was rendered against the défendant for such award and in- 
terest. On entry of judgment thereon, a writ of error was sued out 
by the défendant to this court. Thereupon it, being in doubt as to cer- 
tain questions, certified the same to the Suprême Court for its opinion. 
That court issued a certiorari to this court, which brought up the 
entire record, where the judgment of the court below was finally re- 
versed in an opinion reported at 242 U. S. 99, 37 Sup. Ct. 49, 61 L. 
Ed. 165. In its opinion, the Suprême Court said : 

"It Is urged that the testimoiiy before the commission is not ail in the 
record, and that, for aught that appears, the commission may hâve reached its 
conclusion and awarded damages upon other and compétent proofs, and it is 
Insisted that the coïncidence of the amount as awarded and the amount ascer- 
tained by the use of the pereentages contained in the tables may not neccs- 
sarily hâve controlled the action of the commission. But it is difficult to reach 
the conclusion that the commission could hâve arrived at, the resuit so exactly 
corresponding with the one obtalned by the use of the pereentages shown in 
the tables except by actually using tliem to ascertain the sum which is exactly 
the amount resulting from their application. The commission might hâve 
approxlmated the same resuit by using other and légal means to ascertain 
tlie damages sustained ; but, when it is demonstrated that the use of the 
pereentages precisely produces the amount awarded to the dollar and cent, It 
seema almost mathematically certain that the resuit could hâve been reached 
in no other way. At least, we think that the testimony was in such shape 
that, as we bave already said, the company was entitled to the spécifie request 
upon tjiis subject submitting the matter to the jury. For error in refusing to 
give this request in, thé charge, the judgment of the District Court must be 
reversed, and the case remanded to that court for a new trial." 

It will be noted that on this former trial the only évidence before 
the court to support the award of the commission was a certain car 
distribution sheet known as Exhibit 10, which the Suprême Court, as 
stated in the extract quoted, held did not justify the award. 

But on the présent trial the plaintiflf produced certain testimony 
which, while it had been given before the commission in its proceeding, 
had not been oflfered or considered by the court in the former trial. 
He also furnished the testimony of witnesses on the stand whose tes- 
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timony had likewîse not been given in the former case. Ail thts ad- 
ditional proof, the court, on such second trial, submitted to the jury, 
with instructions as to it, and also to the insufficiency of Exhibit 10, 
standing alone, to support the award, as follows: 

"The report of the commission has been offerptl In eviflonce before you, 
gentlemen, anfl the law mnkes it prima fnole évidence of the fact tbat the 
plaintiff has been damaged and the amount of damages whieh the commis- 
sion awarUs. 'l'rima facie évidence' means that if it is offered in évidence, and 
there is no testimony to contradict It, the Jury are satisfied in taliing it as 
snfficient évidence of the facts tlierein stated. I am speaklng now of the re- 
port awarding damages. Bot the fact that it is prima facie évidence does not 
preclnde it from attaek, and the défendant has offered its évidence, and has 
nrgued to you, and you are instructed as a matter of law, that If the flnding of 
the commission was based on that percentage derived from those tabulations, 
and tliere is no other suffieient évidence before the commission to establish 
thèse amounts, that the flnding of the commission was an erroneous one, and 
the jury are justified In dlsregarding the report of the commission as évidence. 
It is a question for you gentlemen, therefore, to détermine. There is other 
évidence before the commission which you hâve a right to take Into considéra- 
tion. There is évidence to the effect that some of the mines in thnt district, 
which were not operating at certain times, wcre nevertheless receiving cars. 
There Is évidence to the effect that operators who were not demamllng cars 
were receiving cars, having cars allotted to them. Tliere is évidence to tlie 
en'ect, and it is so stated in the commission's report, tliat the defendant's em- 
ployées were instructed to make a distribution of at loast 500 cars dnily to 
the Berwind-White Coal Comp.Tny. There is évidence hased on the testimony 
of Mr. Hntchinson, gênerai manager of the Pennsylvania Rniiroad Company, 
to the efTect that thèse 500 cars were dlptrlhuted to other régions, and t'int 
additional cars were sold to the Berwind-Whîte Company, amounting to 1,000, 
and to another company amounting to 700, and to another company amounting 
to 500. aggregatlng 2.200 which were distributed to another région. 

"Undpr tins state of facts tlie plaintiff contends. and has offered évidence to 
show, that if those coal cars had been distributed properly It would hnve made 
a aiiïerence of 040 cars distrlbutahle to tbat Tyrone région, and they bave 
offered évidence to show thnt it would bave made a différence in distribution 
of (140 coal cars over the whole Pennsylvania System per day, which consists 
of, I tbink, or 10 réglons, and that the quota dlstributahie to the Tyrone 
région would thereby hâve been increased 67 cars daîly, or ahout tliat. In 
determlning wbether the commission had before it évidence npon which it 
could base a flnding of d.images of $21,004.39 against the défendant and in 
favor of the plaintiff ,you will take into considération ail of the testimony tbat 
was offered before the commission, and you will also take Into considération 
in connection with the commission's report in case you flnd it is sustained hy 
any évidence on which the commission could hâve found such a findîng, or in 
which in your opinion such a conclusion would he reached, as a matter of fact, 
and you will take into considération the other testimony which has been of- 
fered hy the plaintiff in tbis case. 

"The plaintiff contends that the 0>7 additional daily cars would hâve been 
gufflcient to (lave given the région cars to the full extent of their rnted capaci- 
ty, and the plaintiff would hâve gotten theirs. The plaintiff, however, Is 
suing on the award of the commission, and you would not be justified in the 
case in flnding any damages in favor of the plaintiff in any greater «mount 
than the commi.ssion has awarded and if you flnd tbat the évidence before the 
commission is not suffieient on which to jnstify the flnding which the commi.s- 
sion has made, then it would he for you to consider whether there is suffieient 
other évidence in the case which you independently ean consider to sustain 
tbis award. The court, as a matter of law, instructs you that Inasmuch as 
the basis of the plaintifTs suit is the award of the commis,sion, that if you 
find from the évidence that the amount of damages awarded hy the commis- 
sion Is not justified under the instructions I bave given you, your verdict 
should be for rhe défendant. So that, if you flnd for the plaintiff, it must be 
209 F.— 8 
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because you flnd that there was sufficient évidence before the comniissiori on 
which to base its finding, and that flndlng was not based on the fact that the 
other shippers were getting during the first period 59.9 par cent, of the rated 
capacity and during the second period 59.6 per cent, of thelr rated capaeity. 
It is for you to détermine whether there Is other évidence in the case whicli 
•vï^ould justify the fiuding of the commission of the amount which they hâve 
found in ihis case." 

Was the court in error in receiving such additional évidence on the 
second trial which the Suprême Court, be it observed, awarded? We 
see no other reason for which a new trial would hâve been so ordered 
than to afford an opportunity to the plaintiff to furnish additional tes- 
timony. Of this testimony the trial court said, in disposing of the 
motion for a new trial : 

"In the présent trial, other évidence was introduced, embodylng not only 
the testimony taken before the commission, but the testimony of wltnesses to 
establlsh the preferential and dlscrlminatory practlces in relation to the spé- 
cial allotmeuts of cars and the diversion to other divisions of the defendant's 
fuel cars sold to shippers. Under thèse clrcumstances, it was the duty of the 
court to allow ail compétent évidence to go to the jury and to bave them dé- 
termine the questions of fact, including the cjUKStlon as to whether there was 
any other évidence before the commission to sustain an amount of damages 
coineiding with the amount which it would hâve awarded if Exhibit No. 10 had 
been the basis of their award." 

On a review of the whole case, we are of opinion that on the second 
trial the court charged as a matter of law, and gave fuU effect to what 
had been decided by the Suprême Court in reviewing the first trial, 
and that upon the changed situation which arose in the second trial 
it committed no error in receiving the new additional testimony and 
submitting it to the jury as it did. 

The judgment below will therefore, as we hâve said, be affirmed. 



TBAMIVIELL v. TRAMMELL. 

(Circuit Court of Appeals, Fifth Circuit. December 16, 1920.) 

No. 3489. 

1. Husband and wife ©^SSô — Real estate bought with funds of wife lier sep- 
arate property. 

Evidence held to support a finding that real estate, although title was 
taKen in the name of the community, was paid for from separate funds 
of the wife, and thus, under the law of Texas, became her separate 
property. 

3, Husbard atid wife <©=>2f!5 — Effect of mingling community funds and sepa- 
rate funds of wife stated. 

nder the law of Texas the fact that community funds are deposlted 
with separate funds of tfce wife does not preclude the wife frOm making 
payménts therefrom on her separate account, where suiflcient of the fund 
is hers. 

3. Hiisl'and and wife ©=5255 — Wife may claim as separate property land pur- 
diased with her property and note. 

Where title to real estate bought was taken in the name of the commu- 
nity, but the purchase priée was paid from separate funds of the wife, it 

<g=aFor other cases see same toplc & KEY-NUMBRR In ail Key-Numbered Dlgests & Indexes 
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Is Immaterlal to her right to daim it as her separate property that only 
part of the priée was pald before the conveyance, and the remalnder 
secured by her note and réservation of a lien. 

Appeal £rom the District Court of the United States for the North- 
ern District of Texas, at Ahllene ; James C. Wilson, Judge. 

Suit in equity by Mrs. J. E. Trammell against Charlie Trammell. De- 
cree for complainant, and défendant appeals. Affirmed. 

J. M. Wagstaff, of Abilene, Tex., and Tarlton Morrow, of Wichita 
Falls, Tex., for appellant. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Appellee filed a bill to remove cloud from 
title to a 640-acre tract of land. From a decree in her favor, défend- 
ant appeals. 

It stands admitted by the pleadings that appellee was married to W. 
F. Trammell, appellant's f ather, in 1897 ; that the land in controversy 
was conveyed tO appellee and her husband jointly. The deed recited 
a considération of $1,280, of which the payment of $160 is acknowl- 
edged, as is also the delivery of four promissory notes, one for $160, 
due November 1, 1900, and the other three, for $320 each, due Novem- 
ber 1, 1901, 1902, and 1903, respectively. The notes were executed by 
both appellee and her husband, and reserved a vendor's lien, and so 
also did the deed, in the f oUowing language : 

"But it Is expressly agreed and stlpulated that tlie vendor's lien Is rctalned 
against the above-described property and premlses and improvements, until 
the above-described notes and ail interest thereon are fully paid according 
to its or their face, ténor, elfect, and reading, vv'hen this deed shall become ab- 
solute." 

Appellant is appellee's stepson, and, as heir of his deceased father, 
is the apparent holder of a fourth undivided interest in the légal title. 
The question in dispute between the parties is whether the land was 
the separate property of appellee, as contended by her, or whether it 
was community property of herself and husband, as claimed by appel- 
lant. 

Upon this disputed question, appellee testified that she had the land 
in controversy leased and partly fenced, and was negotiating for its 
purchase, before her marriage to appellant's father; that at the time 
of her marriage she had on deposit in the bank about $800, and was 
the owner of $2,000 in notes, 124 cattle, 20 horses, and about 500 acres 
of land. She produced her bank statements, showing a balance of 
$879.22 in her favor, on March 1, 1897, and a balance of $2,578 in her 
favor on February 1, 1901, and testified that the second statement in- 
cluded the proceeds of the notes, which had been paid at that time. Ap- 
pellee further testified that before the exécution of the deed she made 
the cash payment of $160 to apply on the purchase price ; that on No- 
vember 1, 1900, she paid the note of $160 then due, and that she paid 
the remaining notes above recited, given to secure the purchase price, 
in February, 1901 ; that she did not know that the title was conveyed to 
herself and husband jointly until shortly after his death in 1916; that at 
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the time the land was purchased she thought the tîtie was put in her 
name, and that it was her intention that it should be ; that at the time 
of her marriage her husband had only three mares and a buggy, worth 
altogether about $150; that he gave two of the mares to appellant, 
and that there was never any increase from the one he kept; that her 
husband did not contribute any property to the community estate, ex- 
cept as above stated ; that his salary and increase in the cattle and 
the increase in the land were used up in living expenses; and that 
her bank account was kept for her separate funds. It was undisputed 
that appellee's husband was a Baptist minister of excellent character, 
and that his salary as such was about $50 per month. 

Appellant offered no testimony, except the deed aiready in évidence. 
Appellant insists by his assignments of error that the évidence fails to 
show (1) that appellee paid the purchase price of the land out of her 
separate funds ; or (2) bef ore the exécution of the deed ; and (3) that 
the court erred in permitting appellee to testify that she thought the 
title was put in her name, and that it was her intention that it should be. 

[1] 1. In Texas, property, whether real or personal, owned bef ore 
marriage, remains the separate property of the husband or wife ; where- 
as, the presumption is that property acquired during marriage is the 
common or community property of the husband and wife, until the con- 
trary is satisfactorily proved. Revised Statutes of Texas 1911, §§ 
4621, 4622, 4623. Real estate, though taken in the name of the com- 
munity, becomes the separate property of the wife, if the purchase 
price is paid out of her separate funds at the time of purchase. If she 
contributes only a part of the purchase price, she has separate prop- 
erty in the proportion her partial payment bears to the entire purchase 
price. 

Appellant does not dispute thèse propositions, but, on the contrary, 
relies upon them. He concèdes that appellee would hâve an undivided 
onc-eighth separate estate in the land, if she paid $160 out of her sep- 
arate funds at or before the exécution of the deed. The contention on 
this point is that the initial payment of $160 was not shown to hâve 
been made out of appellee's separate funds. The only basis for this 
contention is that appellee's separate funds were mingled with other 
moneys deposited after marriage, and which were therefore, in the 
absence of proof to the contrary, presumed to be community funds. 

[2] It seems to be beyond dispute from the testimony that appellee 
had at ail times sufRcient money in the bank, derived from or a part 
of her separate property, to make this initial payment. It would be 
a very strained construction to hold that there were no separate funds, 
simply because some deposits had been made out of community funds, 
and the contrary has been held in Texas. Amend v. Jahns (Tex. Civ. 
App.) 184 S. W. 729. Only by the same method of reasoning could 
it be argued that the subséquent payments of the balance of the pur- 
chase price, represented by the lien notes, were not made out ôf appel- 
lee's separate funds. Even if commingled funds become wholly com- 
munity property, the trial court would hâve been warranted from the 
testimony of appellee in holding that her individual funds were kept 
in the bank separate from community funds. 
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[3] 2. It îs further contended that the testimony Js inadéquate to 
sustaiti the decree to the effect that the land in litigation was separate 
property, except as to the one-eighth undivided interest, although ail 
the payments were made ont of appellee's separate funds. The hasis 
of this contention is that, in the absence of agreement, it is essential 
that the entire purchase price be paid at or before the purchase is made 
and the deed delivered. The resuit would be that appellee would be 
entitled to a separate estate in only that portion of the land represented 
by the initial payment of $160. There does not appear to be any pe- 
culiar rule in Texas upon this subject. By the weight of authority it is 
held to be sufficient to establish équitable title to property when only a 
part of the purchase price is paid, if the balance thereof is secured to 
be paid at the time of the purchase. Ducie v. Ford, 138 U. S. 587, U 
Sup. Ct. 417, 34 L. Ed. 1091 ; McGovern v. Knox, 21 Ohio St. 547, 8 
Am. Rep. 80; 3 Pomeroy's Equity Jurisprudence, § 1037. This rule 
seems to be recognized in Texas. Kingman-Texas Implement Co. v. 
Herring National Bank (Tex. Civ. App.) 153 S. W. 394. 

3. If section 3690, R. S. Tex. 1911, is broad enough to prohibit the 
admission of appellee's testimony as to her intention and belief with 
respect to the title, on the ground that such testimony constituted a 
transaction with her deceased husband, the error assigned was harm- 
less, in view of the f act that manifestly the trial court did not proceed 
upon the theory that there was an agreement between appellee and her 
husband, because no évidence of any agreement was ofifered or admit- 
ted. The decree can be sustained, and was doubtless based, upon the 
principle that it was not essential that the whole of the purchase priée 
should be paid at the time title was taken, if appellee was obligated to 
pay the balance of the purchase money, and if it was secured to be paid 
by her note and the réservation of a vendor's lien. 

Prejudicial error is not made to appear by any of the assignments, 
and the decree is therefore affirmed. 



THE DOON. 
PETIT V. TURNEB. 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1020.) 
No. 3515. 

Shippiiig <&=537 — Ratification of cliange in ciiarter party. 

Wliero a charter party, after beiiig slgned by tlie cliaiterer, was 
changed before it was slgned by the owner, so as to provide that charterer 
should pay freight on a stated tonnage, whether loaded to fuU capacity 
or not, but charterer's attention was called to the change whlle the vessel 
was loading, and notitied that loading would stop unless It was agreed to, 
his permitting the loading to proceed without objection held a ratifica- 
tion of the change, and to estop hlm from denylng liabllity thereunder. 

Appeal from the District Court of the United States for the South- 
ern EHstrict of Alabama; Robert T. Ervin, Judge. 

<S:=jPor other cases née same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes. 
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Suit in admiralty by Horace Turner, managing owner of the Ameri- 
can bark Doon, against Ferdinand Petit. Decree for libelant, and re- 
spondent appeals. Affirmed. 

Gregory L,. Smith, of Mobile, Ala., for appellant. 
Wm. B. Inge, of Mobile, Ala., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. ; 

WALKER, Circuit Judge. The appellant, the charterer of the bark 
Doon, paid freight at the charter rate on 1,264.6 tons of staves loaded 
on the vessel, agreeing at the time that the acceptance of that amount 
by the appellee, the managing owner of the vessel, should be without 
préjudice to the claim of the latter that he was entitled under the char- 
ter to freight on an additional 85.4 tons. This daim, which was 
asserted by the libel, was based on the foUowing provision in the char- 
ter party: 

"Charterers to load vessel to her full dead weight, but guarantee to pay 
freight upon 1,350 tons." 

The appellant's résistance to the claim is based upon the circum- 
stance that, when his représentative signed a charter party for the ves- 
sel and handed it to an agent of the brokers, who were to procure the 
signing of it by the appellee, the instrument contained the following 
provision: 

"Charterers guarantee to load vessel to her full dead weight oarrying 
eapaeity of thirteen hundred and flfty (1,350) tons or pay the différence'' 

— and that prior to signing the instrument the appellee so changed its 
terms as to substitute the first-quoted provision for the last-quoted one. 
Evidence adduced was to the following eflfect : 

The chartering of the vessel was the resuit of negotiations between 
the appellee and the représentative of shipbrokers who acted at the 
instance of the appellant, their commission, however, being paid by the 
appellee, the shipowner, as was customary in such case. The instru- 
ment signed by the appellant was handed to a New Orléans représenta- 
tive of the brokers, with the request that appellant be furnished with 
a certified copy of the instrument after it had been signed by the appel- 
lee. When the Mobile représentative of the brokers presented to 
the appellee the instrument which had been signed by the appellant's 
agent, the appellee objected to the last above quoted clause of it, and, 
in the présence and with the knowledge of the Mobile représentative 
of the brokers, made the above-mentioned change in the instrument. 
Certified copies of the instrument as it was when it was signed by the 
appellee were sent by the Mobile représentative of the brokers to their 
New Orléans représentative, and the latter sent one of those copies 
to the appellant. The change made by the appellee was not at the 
time the copies were sent called to thê attention of the appellant or of 
the New Orléans représentative of the brokers, and neither the ap- 
pellant nor the New Orléans représentative of the brokers knew of the 
change until after part of the cargo had been loaded on the vessel. 

By the terms of the charter party the vessel was chartered to carry 
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"a full and complète cargo of oak staves, under and on deck." from 
the port of Mobile, Ala., to Cette, France, or Bordeaux, France, at 
charterer's option. After the vessel had been about one-third loaded 
with dry, light-weight staves, the appellee went to New Orléans and 
had an interview with the appellant's représentative. In that inter- 
view the appellee called attention to the fact that the staves being put 
on the vessel were so light that, if the cargo were made up of such 
staves, the vessel would not be loaded to her dead weight capacity, 
suggested that if heavier staves were furnished the vessel would hâve 
her dead weight of 1,350 tons, called attention to the above-quoted pro- 
vision in the charter as it was when signed by the appellee, and ex- 
plicitly stated that payment of freight on 1,350 tons would be insisted 
on, saying that, if they were going to hâve any trouble about the char- 
ter party, he wanted to hâve it then, and stop loading the boat and 
hâve it oUt. The appellant's représentative, after examining the copy 
of the instrument handed to him by the appellee, said : 

"Looks Uke we will hâve to pay you on thls dead weight. However, I will 
coinsult my attorney about it. Now, you go on back to Mobile, and you and I 
are not going to fall eut about thls." . - 

It was not intimated on that occasion that the paper made use of 
as a copy of the contract between the parties did not correctly disclose 
what they had agreed to. Later during the day of that interview the 
appellant's représentative learned of the above-mentioned change made 
in the instrument after he signed it. The loading df the vCsSel was 
proceeded with for about two weeks after that day, and until the 
loading was practically completed, without the appellee being informed 
that the appellant did not acquiesce in the f ormer's claim to freight at 
the charter rate on 1,350 tons, whether the staves loaded on the vessel 
should or should not weigh that much. 

Counsel for the appellee contends that the change made in the charter 
party by the appellee after it had been signed by the appellant's agent 
did not amount to a material altération, and that both the original 
and the substituted provision required payment of freight on 1,350 
tons, whether the cargo loaded on the vessel did or did not weigh that 
much. In support of the opposing contention that the change was a 
material one, it was urged that the word "load," used in both the 
original and the substituted provision, was shown by other provisions 
of the instrument to mean delivery alongside the vessel. Thèse op- 
posing contentions need not be passed on. It may be assumed that, 
if the above-mentioned interview had not oçcurred, the claim asserted 
by the libel could not be sustained, because the appellant was not bound 
by the instrument, which was changed after he signed it. The appel- 
lant, after being informed that the loading of the vessel would be 
stopped if he djsputed appellee's claim that he would be entitled to 
freight on 1,350 tons, whether the staves constituting the cargo should 
or should not weigh that much, and after learning of the change made 
in the instrument after he signed it, allowed the loading of the vessel 
to be proceeded with without controverting the appellee's claim as to 
the tonnage on which payment of freight would hâve to be made. 
By that conduct the appellant estopped himself from claiming, in the 
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contingency which arose, that he was liable only for freîglit on the 
amoiint of staves actually loaded on the vessel. 

After being explicitly informed that the payment of freight on 
1,350 tons would be insisted on, and that if there were any dispute on 
that score the loading of the boat would be stopped, the appellant, hav- 
ing knowledge of the change in the terms of the charter party, could 
not remain silent, thereby inducing the appellee to change his posi- 
tion by permitting the loading of the vessel to be proceeded with, and 
at the same time retain the right of resisting the claim asserted by the 
libel on the ground that the terms of the instrument he signed do not 
support that claim. His conduct amounted to an acquiescence in the 
appellee's statement that he was to be paid freight at the charter rate 
on 1,350 tons, and precluded the making of the défense based on the 
above-mentioned change in the terms of the charter party. Under the 
circumstances the continued silence of the appellant's représentative 
after learning of the change made in the instrument after he signed it 
had the effect of a ratification of the change. The appellant could not 
procure the further acceptance of cargo by the appellee and remain 
free to repudiate the terms on which such acceptance was expressly 
conditioned. 

There was no évidence to indicate that the ignorance of the appel- 
lant's représentative, prior to the day of the above-mentioned inter- 
view, of the change made in the instrument after hé signed it, was due 
to any fault of the appellee. In no way did the latter agrée to the use 
of his vessel, except on the terms stated in the instrument he signed. 

It is suggested that the vessel could hâve taken on more light-weight 
staves, if it had been ballasted differently. It was not made to appear 
that, in the absence of information as to the kind of staves that would 
be delivered for shipment, the appellee was at fault in the matter of 
ballasting the vessel. It might hâve been otherwise if the appellant 
had given timely notice that only dry, light-weight staves were in- 
tended to be shipped. 

The decree is affirmed. 



KILGORE V. SKINNER.» 

(Circuit Court of Appeals, Fifth Circuit. December 14, 1920.) 

No. 3497. 

Sales <S=391(7) — Confract for sale of cattle required refund for cattle p^d 
for not delivered. 

A contract for tlie sale of cattle, which were eut out and paid for by the 
buyer In the fall, required the seller to keep and care for the cattle on 
terms stipulated untll spring, and délirer them, or the hides of any not 
dolivered allve, f. o. b. cars at the railroad by April 25th "or pay for 
said cattle at the purchase priée." Held, that the sale was not completed 
by final delivery until the cattle were delivered f. o. b. the cars, and 
tliat the provision requiring seller to pay for those not accounted for 
was not for a penalty, but merely a requirement that he refund the pur- 
chase price paid for them, and valid and enforceable. 

^=>For otier cajses see same toplc 6 KBY-NUMBER tn aU Key-Numbered Dlgests £ IndeTe» 
•Certiorarl denied 254 U. S. — , 11 Sup. Ct. 376, 66 L. Ed. — . 
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In Error to the District Court of the United States for the Amarillo 
Division of the Northern District of Texas ; James C. Wilson, Judge. 

Action at law by H. W. Skinner against C. L. Kilgore. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

W. H. Kimbrough and M. J. R. Jackson, both of Amarillo, Tex., 
for plaintiff in error. 
John W. Veale, of Amarillo, Tex., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. This case arose out of an alleged breach of 
a contract between C. L. Kilgore and H. W. Skinner, by which, in 
considération of $10,000 paid and the further payments to be made and 
the agreements therein, Kilgore (first party) — 

"hereby bargains and agrées to sell and deliver to said second party [Skinner] 
f. o. b, cars at Channing, Tex., on or before the 25th day of Aprll, 1919, next, 
or as soon as cars can be obtained the following described cattle now grazing 
in the county of Moore, each free from disease, malformation, or blemish of 
any and every lùnd, to wit : 

"Firgt party agrées to dehorn said cattle, if desired by second party. First 
party agrées to deliver said cattle, or the hides of ail cattle not delivered alive, 
or pay for said cattle at purchase priée, on or before the 25th day of April, 
1919. Said flrst party agrées to haul the cotton seed cake from Channing, 
Tex., to feed said cattle for not to exceed $4 per ton, and is to furnlsh storage 
for cake, and agrées to feed said cake to cattle according to directions of the 
second party. First party is to furnlsh ail nocessary horses in handling of 
said cattle. Second party agrées to pay two men's wages from time they 
commence to cake the cattle on the grass. Wages not to exceed average wages 
paid for said help. First party is to furnish two pastures, of 38 sections, 
where cattle are now grazing, and a 7-section pasture adjoining on Southwest, 
for grazing of said cattle from now until April 25, 1919, at 50 cents per month. 
No other stock is to be allowed to pasture in said pasture. Second party 
agrées to take his eut on or before the lotli day of November, 1918. In the 
event second party wlshes to ship cattle on or before November 10, 1918, flrst 
party agrées to load them f. o. b. cars this fall ; this eanceling any pasture 
bill on cattle. But if not shipped on or before November 10, 1918, or as soon 
as cars can be obtained thereafter, pasture bill is to commence on said cattle 
at 50 cents per month November 1, 1918. Cattle branded 'O' on right side. 

"And the said second party, in considération thereof, agrées to pay to the 
said flrst party the snm of .$60 per head for the said 2,200 head, reserving the 
right to eut out and reject 10 per cent, of above-described cattle and ail the 
black cattle, subject to the déduction of the aforesaid payment of $10,000 here- 
in acknowlertged, which is part payment of said purchase priée for the cattle, 
immediately upon the completion of the delivery and acceptance of said cattle 
at the place herein designated. The balance of said purchase price to be paid 
on or before November 15, 1918." 

Skinner selected 1,917 cattle and paid for them at $60 per head, as 
provided in the contract. A very severe winter ensued, and not ex- 
ceeding 1,376 head of cattle were delivered at Channing. No hides 
of the missing cattle were tendered. Skinner sued Kilgore for a breach 
of said contract, alleging: (a) A failure to deliver 545 head of said 
cattle, or the hides thereof, which renders the défendant liable for the 
price paid for such cattle of $60 per head, an aggregate of $32,700. 
(b) A failure to properly care for and feed the cattle delivered, to 
their damage $10 per head, or $13,720. (c) A conversion by Kilgore 
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tb his own use of hay and other feed, the property of plaihtiff, of the 
value of $1,0(X). Wherefore he sues for $47,420 damages. 

The defendant's answet denied liability and pleaded a set-oflf. It 
attacked so much of said contract as specified that défendant should 
pay for ail cattle not deliyered at Channing, unless the hides were de- 
livered, as a provision for a penalty. He denied ail charges of négli- 
gence, and alleged that the cattle died by reason of the very cold weath- 
er, and also from the failure of the plaintiff to provide roughness for 
the cattle. He also pleaded a set-ofif, for the value of 57 head of other 
cattle alleged to hâve been converted, worth $3,420; for feed alleged 
to hâve bèen furnished by him, amounting to $482.56; for pasturage 
at the rate of 50 cents per head per month from November 1, 1918, to 
Api-il 25, 1919, or $6,000; and for the hire of two hands paid by de- 
fendant, amounting to $200, which hire plaintifï was obligated to pay 
by said èontract. 

The court Gonstrued the contract as not binding the défendant to 
pay for cattle not delivered at Channing, except where they were 
lost by his négligence, but held that he was only Jiable for the value 
of the hides of those not so lost. The case was submitted to thé 
jury on the issues: (1) Of the alleged set-ofï of défendant. (2) Of 
the alleged failure of the défendant fo properly feed said cattle and 
to care for them. (3) Upon the number of the cattle actually lost 
by the négligence, if any, of the défendant. (4) Upon the value of 
such hides aS were not delivered. This item called for the finding of 
the number of such hides at the agreed price of $3.50 per hide. The 
jury foun(l a verdict for the plaintiff of $21,001.04. 

The court directed the, jury to find a verdict on the plea of set-oiif, 
aïid also a verdict on the plaintiff's claim. The jury found a single 
verdict, but it was received without objection made at the time, or any 
request for a resubmission to the jury for any correction, or any other 
motion. 

The case is hère on a number of exceptions to the charge of the 
court, and on alleged error in the failure of the jury to find a separate 
verdict on thè plea of set-ofï. 

As we read this contract, the sale of thèse cattle was not completed 
by final delivery until they were delivered f. o. b. cars at Channing. 
Until that time they remained in the custody and charge of Kilgore. 
He had been paid $60 per head, and was to deliver the number so 
paid for at Channing, and the hides of any which died before delivery, 
or was to refund the price of those not so accounted for. If the cattle 
were not so delivered, plaintifif had paid $60 per head for each one 
missing. If the défendant is held to refund the $60 received by him 
for each head not so delivered, the resuit is to en force a provision by 
the contract of purchase determining on whoni the loss of the actual 
prite paid shall fall, where the final delivery contemplated does not 
take place. This is in no sensé a penalty. 

There is no légal reason why the cattle should not, by the contract 
of sale, be at Kilgore's risk of loss pending the final delivery at Chan- 
ning, nor why he should not bind himself to refund the price received 
for those which died or were lost while in his hands, if he did not 
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finally deliver them. There was no reason why the production of the 
hides of those which were not delivered should not be made the nec- 
essary évidence of their death, or loss, under circumstances wiiich 
would felieve him from the necessity of delivery alive, or oî refund- 
ing the price he had received for thèse not so delivered in advance 
of this delivery. Teal v. Bilby, 123 U. S. 572, 580, 8 Sup. Ct. 239, 31 
L. Ed. 263. 

Taking the claim that he had delivered 1,376 head of cattle, and had 
failed to deliver or produce the hides of 541, this would entitle the 
plaintiff to hâve Kilgore repay to him $32,460. If the entire claim of 
set-off was allowed, to wit, $10,102.56, it would leave a balance due to 
the plaintiflf of $22,357.44, which is more than the verdict of the jury. 

Therefore, if there was any error in the charge of the court, or ir- 
regularity in form of the verdict, it did not injure the plaintifï in er- 
ror, and the judgment of the District Court is afïîrmed. 



STALICK V. SLACK. 

(Circuit Court of Appeals, Eightli Circuit. November 15, 1920.) 

No. 5527. 

Bankniptcy ©^318(1), 320 — Claimant may waive tort and file daim on im- 
plicd contract. 

If a bankrupt bas beconie unjustly enriched by his embezzlement, lar- 
ceny, or conversion of the goods of another, tlie owner may waive any 
action of tort and prove a claim against the bankrupt's estate on the im- 
plied contractual obligation of bankrupt to pay for the goods ; but. If he 
elects to dlsavov? any contract, as he may do, and claim damages for the 
tort, his claim is not a provable debt, under Bankruptcy Act, § 63a (4) 
(Comp. St. § 9647a [4]). 

Appeal from the District Court of the United States for the Dis- 
trict of New Mexico ; Colin Neblett, Judge. 

John Stalick appeals from a decree of the District Court, affirming 
an order of the référée disallowing, on the objection of Harry Slack, 
trustée in bankruptcy, appellant's claim. Afïirmed. 

A. M. Edwards, of Santa Eé, N. M., for appellant. 
A. T. Hannett, of Gallup, N. M., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

MUNGER, District Judge. The appellant, Stalick, filed a claim 
against the estate of the bankrupt, which was disallowed by the référée 
in bankruptcy. He petitioned the District Court to review that order. 
The District Court affirmed the order of the référée, and from that 
order this appeal is prosecuted. The appellant's contention is that 
his claim is for the value of a large amount of whisky which was 
stolen from him by the bankrupt, and that he is entitled to hâve his 
claim âllowed, hotwithstanding the provisions of the Constitution of 
New Mexico forbidding the salé or barter of alcoholic beverages. 

-<g=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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An examînatîon of the record discloses the fact that no copy of 
appellant's claim is set forth. The case was hearci before the Dis- 
trict Court upon a certificate and order of the référée. The référée 
endeavored to follow the directions of General Grder in Bankruptcy 
No. 27, by certifying to the judge the question presented, and the 
fînding and order of the référée thereon. His certificate shows that 
Stalick began an action at law in the state court of New Mexico 
against the bankrupt, alleging that the bankrupt had stolen the whisky 
and thereby caused him damages; that under the laws of New 
Mexico attachments may be issued against the defendant's property 
in actions for torts; that Stalick procured an attachment to be issued 
in his action, and to be levied on the bankrupt's property, but that 
there was an adjudication in bankruptcy before a trial of his case 
could be had in the state court; and that this adjudication vacated the 
attachment. 

On this statement of facts the référée found as a conclusion of law 
that claims founded solely in tort, and not reduced to judgment before 
the adjudication in bankruptcy, are not provable claims against the 
bankrupt's estate, and disallowed Stalick's claim. The appellant's 
pétition for review of the order was submitted to the District Court 
solely on the referee's certificate and the argument of counsel, and the 
District Court made an order finding that, under the facts as dis- 
closed by the referee's certificate, the cause of action of appellant 
was în tort, and, if on an express or implied contract, such contract 
was unenforceable at law, and approved the referee's order. 

Among the debts which may be approved and allowed against the 
estate of a bankrupt by the provisions of section 63 of the Bankruptcy 
Act (Comp. St. § 9647a [4]) are those which are "founded upon an 
open account, or upon a contract, express or implied." The appellant 
contends that his claim was provable under this portion of the statute. 

It is an established rule in the national courts that iî a bankrupt 
has become unjustly enriched by his embezzlement, larceny, or con- 
version of the goods of another, the owner may, if he chooses to do 
80, waive any action of tort that he might hâve against the bankrupt 
for such acts, and prove a claim against the bankrupt's estate for the 
value of the goods, because the law implies a contractual obligation 
by the bankrupt to pay the owner therefor. Crawford v. Burke, 195 
U. S. 176, 194, 25 Sup. Ct. 9, 49 L. Ed. 147; Tindle v. Birkett, 205 
U. S. 183, 186, 27 Sup. Ct. 493, SI L. Ed. 762; Clarke v. Rogers, 228 
U. S. 534, 543, 33 Sup. Ct. 587, 57 L. Ed. 953; Schall v. Camors, 251 
U. S. 239, 251, 40 Sup. Ct. 135, 64 h. Ed. 247; Clarke v. Rogers, 183 
Fed. 518, 521, 106 C. C. A. 64; Reynolds v. New York Trust Co., 
188 Fed. 611, 615, 110 C. C. A. 409, 39 L. R. A. (N. S.) 391; 
Phelps V. Church of Our Lady Help of Christians, 99 Fed. 683, 684, 
40 C. C. A. 72. _ , 

But it is also established that a claim for unliquidated damages is 
not a provable debt, when it arises out of a pure tort, and when there 
is no breach of an express contract, nor such enrichment of the wrong- 
doer as may form a basis for an implied contract. Schall v. Camors» 
supra, 251 U. S. 239, 248, 251, 254, 40 Sup. Ct. 135, 64 L. Éd. 247. 
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In tlie case now under review the record shows that the appellant 
filedi a claim of some kind for allowance against the bankrupt's es- 
tate, and the référée and the District Court each decided that the 
claim was for an action in tort. On this record we must accept this 
conclusion. The Bankruptcy Act provides for the allowance of a 
claim only in case the debt is "founded upon an open account, or up- 
on a contract, express or implied." The owner of goods which hâve 
been taken from his possession in larceny or conversion has an 
élection between inconsistent remédies. He may assert title in him- 
self , disaffirm the act of the wrongdoer and sue in tort for the con- 
version, or he may affirm the passing of title to the wrongdoer, treat 
the transaction as a sale, and sue him upon the implied contract to 
make compensation for the value of the goods. In the former case he 
dénies the existence of any contract, but in the latter case his suit ex- 
presses his acceptance of an implied promise of the wrongdoer to pay 
him for his goods. Robb v. Vos, 155 U. S. 13, 41, 43, 15 Sup. Ct. 
4, 39 L. Ed. 52 ; In re Jacob Berry & Co., 174 Fed. 409, 410, 98 C. C. 
A. 360; In re Hirschman (D. C.) 104 Fed. 69, 71 ; In re United But- 
ton Co. (D. C.) 140 Fed. 495, 500; Terry v. Munger, 121 N. Y. 161, 
166, 24 N. E. 272, 8 h. R. A. 216 18 Am. St. Rep. 803 ; Carroll v. 
Fethers, 102 Wis. 436, 443, 78 N. W. 604 ; Nield v. Burton, 49 Mich. 
53, 54, 12 N. W. 906; Pom. Rem. & Rem. Rights, §§ 568, 569; 7 
Encycl. PI. & Pr. 370. 

When the appellant alleged a claim in tort, he necessarily denied a 
contractual relationship between himself and the bankrupt, and the 
claim was therefore not provable against the bankrupt's estate. This 
conclusion is strengthened by the fact that the appellant as a claim- 
ant under a contract would be allowed the reasonable value of his 
goods, while as a claimant in tort he might demand and recover an 
additional amount as exemplary damages, if the tortious act was 
wanton, malicious, or oppressive, and the allowance of such enhanced 
damages would not tend to that equal distribution of the bankrupt's 
estate among hia creditors which it is the policy of the Bankruptcy 
Act to attain. 

The resuit we hâve reached makes it unnecessary to discuss other 
questions which are presented in the briefs. 

The judgment of the District Court will be affirmed. 



BAILEY V. MISSISSIPPI HOME TELEPHONE CO. 

(Circuit Court of Appeals, Third Circuit. December 15, 1920.) 

No. 2560. 

Brokers <^60 — ^Broker held not entitled to commission when sale was prer 
vented by bankruptcy. 

A broljer, employed to sell the property of a teleplione company, wlio 
negotiated a sale, whicli could not be carried through because of légal 
obstacles, held not entitled to a commission because, after the bank- 
ruptcy of the Company and a sale of the property by the trustée, the 

^=>For other cases see same toplc 6 KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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proposée! buyer secured it from the purchasers, who were oflScers of the 
Company, where it appeared that the bankruptcy and sale were bona fide, 
and not a subterfuge to avoid paying the commission. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Hugh M. Morris, Judge, specially assigned. 

Action at law by John R. Bailey against the Mississippi Home 
Téléphone Company. Judgment for défendant, and plaintiflf brings 
error. Affirmed. 

See, aiso, 254 Fed. 358. 

John J. Reardon, T. M. B. Hicks, and Henry C. Hicks, ail of Wil- 
liamsport, Pa., for plaintiflf in error. 

J. Fred Schaffer, of Sunbury, Pa., and W. W. Ryon, of Shamokin, 
Pa., for défendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In an opinion of this court re- 
ported at 252 Fed. 581, 164 C. C. A. 497, this case was reversed and 
sent back for a new trial. We there said : 

"In a gênerai way we hâve outlined the situation, and further évidence may 
throw a good deal of light on the dispute." 

We also said that — 

"No question concerning the effect of the bankruptcy proceedlngs was 
raised below, either by the pleadings or during the trial, and none Is now 
considered." 

As to the bankruptcy proceedings, we stated: 

"The defendant's property was afterward sold in bankruptcy to certain 
of its own officers, who immediately conveyed it to a subsldlary of the pro- 
posed corporate buyer. thus accomplishing the resuit for whlch the plaintifC's 
services had been engagea. This might hâve presented another question. If 
the sale was a subterfuge to avoid paying the plaintifC's compensation, it 
vvould not prevent recovery ; but if the sale were bona fide, wlthout such a 
purpose, the plaintiff would hâve to bear his own ïoss.'' 

On the retrial, full proofs were heard, and at their conclusion the 
trial judge gave binding instructions for défendant. This writ of 
error raises the question whether such action was error. 

An examination of the proofs and a study of the course of trial and 
the charge satisfy us that the trial judge carefully foUowed the course 
pointed out in our former opinion, and gave the parties the opportu- 
nity to furnish the pertinent proofs and to try the issue which underlay 
the case as indicated in our opinion, namely, whether "the [bankrupt- 
cy] sale was a subterfuge to avoid paying the plaintiflf's compensation," 
in which event such sale would not prevent the plaintiflf's recovery, 
or whether "the [bankruptcy] sale was bona fide, without such pur- 
pose," in which event, the plaintiflf could not recover. 

As bearing on the underlying question of the bona fides of the bank- 
ruptcy sale and its divesting the title" of the Mississippi Home Télé- 
phone Company, the proofs show that the proposed sale by the latter 
Company to the Southern Bell Company, which the plaintiff is alleged 
to hâve brought about, and for which he claims commission, encoun- 
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tered légal obstacles which f orbade the purchase of a competing line. 
Later the company went into bankruptcy, and the proofs show, as 
the sequel proved, its insolvency. Its téléphone plant, which was to 
hâve been sold to the Southern Bell Company, was sold to several in- 
dividuals, who, while they were officers of the company, were also, 
as individuals, indorsers on its notes to the extent of $110,000. Thèse 
indorsements they were individually forced to pay to the extent of 
$40,000 over and aboyé the amount ($67,000) which they realized as 
individuals on a sale of the purchased plant which they subsequently 
made to a subsidiary company of the Southern Bell Company. Both 
thèse sums, viz. the $67,000 received from a resale of the property 
bought at the bankruptcy sale, and $40,000 they personally raised, 
were applied to the payment of the debts of the insolvent company. 

In view of thèse proofs, and of the stipulation of record that "both 
parties, therefore, stand for the affàrmance of the proceedings in bank- 
ruptcy," it is clear that there was no ground for submitting to the 
jury an issue on the bona fides of the bankruptcy, and its conséquent 
effect of divesting the bankrupt company's ownership of the plant and 
vesting it in the individuals who bought it and paid the purchase 
money, which went to its creditors ; and it is also clear that the proofs 
are equally barren of any ground on which to submit to a jury the 
question whether the sale was a subterfuge to defeat the plaintiff's 
claim to commission. In the absence of proof on such issues, the 
record disclosed that the sale of the plant later made was not a sale 
either by the Mississippi Home Téléphone Company or a sale of its 
plant. The mère fact that this purchaser at such subséquent sale in- 
sisted that the deed from the individual purchasers should be ac- 
companied by a ratification of the judicial sale by the carporate action 
of stockholders of the bankrupt company was a customary safeguard- 
ing of the title actually conveyed by the deed of the individuals who 
had bought the plant against any subséquent claim based on the 
theory that the sellers, and therefore the purchasers, were accountable 
in any way, to the stockholders. 

Such being the effect of the proofs, the court below was right in 
giving binding instructions for the défendant, for by the proofs, a 
situation had arisen which this court provided for when, in its opin- 
ion, it said: 

"If the sale were bona flde, without such a purpose, the plalntifC would 
hâve to bear his own loss." 

Reaffirming, therefore, our previous opinion, the judgment below 
is affirmed. 
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WALTON LAND & TIMBBB CO. v. RUNYAN. 
In re HOLTON & STRI€KLAND et al. 

(Circuit Court of Appeals, Fifth Circuit. December 4, 1920.) 
No. 3496. 

Bankruptcy ©='188 (3) — Contra«t gave équitable lien. 

A contract under wliicli bankrupts eut timber from clalmant's land and 
manufactured it Into lumber, and whicli required bankrupts, on sale of 
tlie lumber, to pay claimant $3 per 1,000 feet from the proceeds as stump- 
age, helâ. to give claimant an équitable lien on the lumber or its proceeds 
in the hands of the trustée. 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

In the matter of Holton & Strickland and others, bankrupts. The 
Wahon I^and & Timber Company appeals from an order denying its 
claim to a lien, on objections filed by William B'. Runyan, trustée in 
bankruptcy. Reversed. 

See, also, 269 Fed. 130. 

Walter Kehoe and Phillip D. Beall, both of Pensacola, Fia., for ap- 
pellant. 

W. H. Watson and S. Pasco, Jr., both of Pensacola, Fia., for appel- 
lee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. February 4, 1919, C. E. Holton and 
John Strickland, individually and as partners under the firm name of 
Holton & Strickland, were adjudged bankrupts upon their voluntary 
pétition. 

February 18, 1919, appellant filed its claim, âlleging that the bank- 
rupts were indebfed to it in the sum of $2,339.14, for 779,714 feet of 
manufactured lumber then at the mill theretofore operated by the 
bankrupts; that appellant had furnished the logs out of which the 
lumber was manufactured, and was entitled to be paid at the rate of 
$3 per thousand feet of said lumber. Appellant attached to and 
made a part of its claim a contract dated July 28, 1917, and recorded 
September 21, 1917, by which appellant conferred upon J. H. Long 
& Son the right to eut and manufacture into lumber the pir.e timber 
upon a tract of land owned by appellant. This contract requires pay- 
ments in installments and provides : 

"That from the manufactured product of said timber the said •^strtlea of 
the second part shall pay to the party of the flrst part the sum of $3 per 1,000 
stumpage, promptly when such manufactured product is shipped," etc. 

Forfeiture, upon default in any payment, was at appellant's option. 
March 12, 1918, J. H. Long & Son assigned this contract to Holton 
& Strickland, but with a réservation of — 

"$5 per 1,000 feet of the manufactured product of said mill, as the same Is 
.shipi)ed, $3 of which shall be paid to the said Walton Land & Timber Com- 
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pany to apply on the Indebtedness due and to beconie due to the sald company 
iinder the terms of the said contract," etc. 

The District Court affirmed an order of the référée sustaining ob- 
jections filed by the trustée in bankruptcy to appellant's claim. 

The question presented is whether the trustée in bankruptcy takes 
the lumber manufactured out of timber eut from appellant's land sub- 
ject to appellant's claim. Appellee takes the position that this is not 
a priority claim under section 64b (5) of the'Bankriiptcy Act (Comp. 
St. § 9648), for the reason that the contract released the lumber 
from any lien under the laws of Florida. Let it be conceded that 
appelTant has no statutory lien, because it intrusted to the bankrupts 
the shipment, and consequently the sale, of thé lumber. Undoubtedly 
the provision of the contract above quoted contemplâtes that a pur- 
chaser of lumber would take the title thereto, f reed from any claim 
of' appellant. Nevertheless, in the event of a sale of lumber, fiolton 
& Strickland even then would hâve held that portion of the cash pro- 
ceeds specihcd in the contract in trust for appellant. Pending sale, ap- 
pellant had an interest in the title to the lumber which it could assert 
as against HoUon & Strickland, and ail other persons, except pur- 
chasers or credirors vvithout notice. If we put the bankrupt proceed- 
ings out of view for the moment, the case would stand as if this were 
a suit by appellant against Holton & Strickland to coHect the amount 
due for stumpage after a sale of lumber had been made. The fact 
that the lumber was not sold was probably due to the bankruptcy pro- 
ceedings. That circumstance cannot affect the principle involved, and 
the case should be considered as if it were between the original par- 
ties unaffected by the rights of innocent third parties, because the 
trustée in bankruptcy only gets the title the bankrupt had before 
bankruptcy. 

If the trustée had sold the lumber before appellant's claim waS filed, 
the proceeds would bavé been charged with the interest of appellant 
therein, and the trustée would hâve been compelled to pay appellant 
,at the rate of $3 per 1,000 feet for ail lumber furnished under the 
contract. The case might as well be treated as if the lumber had been 
sold, because, of course, the cash value of the lumber, and not the 
lumber itself, is what the trustée is seeking to hold for the benefit of 
creditors. 

The contract pleaded as a part of the claim created an équitable lien 
upon both the lumber and the proceeds of a sale thereof. Ketchum 
V. St. Louis, 101 U. S. 306, 25 L. Ed. 999; Hauselt v. Harrison, 105 
U. S. 401, 26 L. Ed. 1075; Walker v. Brown, 165 U. S. 654, 17 Sup. 
Ct. 453, 41 L. Ed. 865. 

Appellant's claim, though the manner of pleading it is Jiistly 
criticized, is a meritorious one. Opportunity to prove it should be 
permitted, and, if establishedy it should be allowed as a secured claim. 

The judgment is reversed, and the case is remanded for further pro- 
ceedings not inconsistent with this opinion. 
269 F.— 9 



ISÔ 2G9. FEDERAL REPORTER 

WALTON LAND & TIMBBR CO. v. RUNYAN. 
ïtt rè HdLTON & STRICKLAND et al. 

(circuit pourt of Appeals, Hfth Circuit. December 4, 1920.) 

No. 3583. 

Bankruptey ©s^MSdl)— Coiitract requiring insurance of property construed. 

Bànkrupts ac(juired à sawmill under a contract réquiring the buyer 
tô maltitain insurance, in not less than $4,000, on the mill, loss, if any, 
payable to the seller as its itaterest might appear. Bankrupts obtained 
$7,000 of insurance, sending the policies to seller, which agreed that In 
case of loss it should recel ve $4,000, as its share of the Insurance. After- 
ward bankrupts secured $2,000 additional insurance under similar poli- 
cies. Held, the mill hàving been burned, that bankrupts, or their trus- 
tée, were entitled to ail the insurance above $4,000. 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

In the matter of Holton & Strickland and others, bankrupts. The 
Walton L,and and Tïinber Company appeals from an order of the Dis- 
trict Court giving William B. Runyan, trustée in bankruptcy, the right 
to the fund paidinto court. Affirmed. 

See, alsQ, 269',Fed. 128. , 

William W. Floumpy, of De Funiak Springs, Fia., for appellant.' 

William H. Watson and S. Pasco, Jr., both of Pensacola, Fia., for' 
appélle,e., .,.:,■• 

Before WAIvKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. In March, 1918, the bankrupts, Holton 
& Strickland (herein referred to as the buyers), by contract with J. H. 
Ivorig & Son acquired the rights of the latter and assumed their liabil- 
ities under a contract betweén them and the Walton Land & Timber 
Company (herein referred toras the seller), whereby the seller sold tp 
J. H. Long & Son a sawtoill plant, planing mill, and dry kiln, and cer- 
tain tihibter, for $40,000, $5,000 of which was required to be paid be- , 
fore the cutting of -the timber sold should be begun; the balance be- 
ing payable in six instàllments, falling due at successive intervais of 
six months, and $3 per M. stumpage being required to be paid at: 
the itime of shipment of manufactured products of timber eut. That 
contract contained'a pirovision requiring J. H. Long & Son "to procure 
and raaintain insurance upon said sawmill plant, planing mill, and dry 
kiln,. iui some first^class insurance company or xompanies, in a sum 
not less than $4,000, payable to" the seller "as its interest may ap-' 
pear." Prior to May 25, 1918, the bùyers procured the issuance of 
seven fire insurance policies, each for $1,000, on the sawmill plant, 
etc., and each made to Walton Land & Timber Company, owners, and 
Holton & Strkkland, purchasers under contract, as their interest may 
appear." Each of those policies had the following indorsement there- 
on: "LfOss, if any, payable to the Walton Land & Timber Company, 
as their interest may appear." After the issuance of those pohcies the 
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following instrument was addressed and executed as indicated by its 
terms : , - , .. . . 

"De Funiak Springs, Fia., May 25, 1918. 
"Holton & Strleicland, Deerland, Fia. — Dear Sirs : We acknowledge re- 
ceipt of seven flre Insurance policies through your Mr. Strickland, the poli- 
cies being for the sum of $1,000 each, and payable to ourselves and your 
Company jointly, and covering the mill plant at Olaroy. 

"It is understood and agreed between us that, in case the mlU plant should 
be destroyed by fire, we wlU receiye the sum of $4,000 as our part of the 
settlement, and your company the balance. 

"ïours very truly, Wallon Land & Timber Company, 

"By E. W. Thorpe, Président." 

After the daté of that instrument the buyers prbcured $2,000 addi- 
tional insurance, evidenced by policies the terrns of which were similar 
to those above mentioned. Prior to the institution of bankruptcy pro- 
ceedings against the buyers the property covered by the poUcies men- 
tioned was destroyed by fire. The whole amoUnt called for by the 
policies was collected, and the seller received $4,000 thereof. The 
balance, $5,000, was paid into court, and was claimed by the .seller and 
by the trustée in bankruptcy of the buyers. The court decided in 
favor of the claim asserted by the trustée. 

The buyers were under no obligation to procure more than $4,000 
insurance on the sawmill plant, etc., for the benefit of the seller. After 
the seller was informed that more than that amount of insurance had 
been procured on that property, payable to it and the buyers jointly, 
it signed the instrument, dated May 25, 1918, acknowledging receipt 
of the policies already procured by the buyers, and containing the fol- 
lowing provision : 

"It Is understood and agreed to between us that, in case the mill plant 
should be destroyed by flre, we wlU recel ve the sum of $4,000 as our part of 
the settlement, and your company the balance." 

The just-quoted stipulation, considered in the light of the fact that 
the buyers were under no obligation to procure more than $4,000 in- 
surance on the mill plant in favor of the seller, we think plainly shows 
that the seller disclaimed any right to receive more than $4,000 of 
the insurance money payable in case the mill plant should be destroyed 
by fire, though more than that amount should be payable and paid 
uiider policies procured by the buyers, and by their ternis made payable 
to the seller and the buyers jointly. That instrument plainly shows 
that the seller agreed that the act of the buyers in obtaining more 
than $4,000 insurance on the mill plant was not, in the eveht of the 
destruction of that plant by fire, to hâve the efïect of, entitling the 
seller to more than $4,000 of whatever amount of insurance moriëy 
might be payable and paid under policies procured by the buyers. The 
agreement between the insured fixed the amount to whii^h one of 
them, the seller, was to be entitled in that event. The seller ha ving 
been paid its full agreed share of the insurance money, it cannot sus- 
tain a complaint against the action of the court in adjudging' that the 
remainder of the sum collected on the policies be paid to the trustée in 
: bankruptcy of the buyers. 

The decree is affirmed. 
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AL. G. BARNES SJBOVT CO. et al. x. EICHELBARGBR et at 

(Circuit Court o£ Appeals, Nlnth Circuit. December 6, 1920.) 

No. 3521. 

1. Appeal and error <S=231(9) — Charge riot reviewable on gênerai objection. 

Asslghments of error tp a cliarge may be disregarded, wlieré a part ot 
the cliarge was not subject to objectioh and the attention of the trial 
court was not called to any particular feature as erroneous. 

2. Theaters and shows <&=»6— NegUgenee as to circus patron held question for 

jury. 

Evidence showing, among other facts, tliat a painted board usod for a 
seat in a circus broke diagonally across with the grain of tlie wood wlien 
stepped on by plaintiff lield sufficient to warrant submission to tlie jury of 
the question of négligence In using ttie board. 

In Error to the District Court dî the United States for the South- 
ern t)ivision of the Western District of Washington; Edward E-. 
Cushman, Judge. 

Action at law by Etta Eichelbarger and Stanley Eichelbarger, her 
husband, against the Al. G. Barnes Show Company and Al. G. Barnes. 
Judgment for plaintiffs, and défendants bring error. Affirmed. 

Tucker & Hyland, of Seattle, Wash., and Rigg & Venables, of 
Yakima, Wash., for plaintiffs in error. 

Chas. H. Hartge.and Preston, Thorgrimson & Turner, ail of Seattle, 
Wash., for défendants in error. 

Beforé GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, I)istrict Judge. 

GILBERT, Circuit Judge. Judgment was rendered in the court 
below against the plaintiffs in error for damages for injuries sus- 
tained by the défendant in error Etta Eichelbarger, caused by the 
breaking of a board in the plaintiff in error's circus. The complaint 
alleged that Mrs. Eichelbarger was directed by an attendant to take 
a seat in a certain row of seats accessible only by walking frdm the 
lower seat and across tiers of seats to the row to which she was as- 
signed ; that she stepped upon one of the seats when near the top of the 
row, when the seat broke and precipitated her to the ground beneath; 
that the seat was weak and defective, and the accident was caused 
"solely by the négligence of thé défendants in placing in the said row 
or bànk df seats the said defective and weak seat," and in directing 
the said plaintiff to step thereon. 

[1] Error is assigned to a certain instruction to the jury, in which 
thé court, after saying, "It is not enought for you to find, that the 
seat brdkè ând precipitated the plaintiff, Mrs. Eichelbarger, to the 
ground below, thereby causing hér injury," thereafter went on to 
say, ''Bût the facts and circumstances under which the board broke 
may be taken irito considération by you in determining whether or not 
the oridinarïly careful inspectiort of the board would hâve disclosed 
some defect in its weakness." It is urged that there were no facts and 
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circumstances which in any manner would throw light on the ques- 
tion whether a careful inspection of the board Would hâve disclosed 
such defects. We might properly disregard this assignaient, for it 
challenges a charge, portions of which were not open to objection, and 
the attention of the court below was not directed to any particular 
feature in which the instruction was thought to be erroneous. But we 
find no error in any portion of the instruction. There were "facts and 
circumstances" which might properly hâve been considered in deter- 
mining the question whether careful inspection of the board would 
hâve disclosed its defect or its weakness. The board was 12 feet in 
length, about 10 inches in width, and more than an inch in thickness, 
and it was painted, so that defects which otherwise might be visible 
were concealed. But the évidence is undisputed that it broke in twain 
with a diagonal fracture, leaving the two ends sharply pointed, and 
that in falling the sharp end of one the boards sank into the ground a 
distance of a foot. This évidence tended strongly to show that even a 
casual inspection of the board before it was painted would hâve re- 
vealed the fact that the grain ran diagonally across it, and that it 
was unfît for the purpose for which it was used. The plaintiff in er- 
ror introduced no évidence, and made no attempt to show that the 
board had been tested or inspected, or indeed that it had ever been 
used before the accident, and the inference that it had never been used 
before might properly hâve been drawn from the fact that it broke 
under the weight of a single person whose weight was from 190 to 
195 pounds. 

[2] The plaintifïs in error assign error to the déniai of their mo- 
tion for an instructed verdict, and contend that the maxim "res ipsa 
loquitur" does not apply to the case. The court, in denying the mo- 
tion, said that it would appear that the very fact that the' board broke 
while the plaintiff was walking thereon in the ordinary way might be 
sufficient to indicate that no test had been made of the board, but ob- 
served that it was "not absolutely necessary to invoke the doctrine of 
res ipsa loquitur," for the évidence was that the board broke with 
the grain, and it was not unreasonable to conclude that it was a cross- 
grained board, which fact could hâve been discovered at the time when 
it was painted. Error is not assignable to the reasons given by the 
court for denying the motion for an instructed verdict. It' appears 
from what was said by the court that the motion was denied, not on 
the ground of res ipsa loquitur, but on, the ground that there was 
sufficient évidence to go to the jury on the question of the négligence, 
charged. In charging the jury, the rule of res ipsa loquitur was not 
applied, or even referred to. The court instructed the jury: "The 
burden of showing by a fair prépondérance of the évidence négligence 
on the part of the défendants rests upon the plaintifïs"— and that un- 
less such négligence was shown by the évidence the plaintifïs could not 
recover. We agrée with the court below that there was évidence of 
négligence sufficient to go to the jury. 
The judgment is affirmed. 
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HARDY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Flftli Circuit. December 14, 1920.) 
, No. 3391. 

Conspiracy <&='47 — ^Evidence of cohspiracy to bribe officer. 

Evidence held insufficient to connect one of the défendants with the 
conspiracy charged to bribe an officer of the United States to permit the 
illégal transporta tion of liquor Into Indian country, but to sustain a con- 
viction of the pther défendants. 

In Error tô the District Court of the United States for the Northern 
District of Texas; Robert T. Ervin, Judge. 

Criminal prosecution by the United States against D. M. Hardy 
and others. Judgmertt of conviction, and défendants bring error. 
Reversed as to Hardy, and aiifirmed as to remâining défendants. 

J. H. Barwise, Jr., of Ft. Worth, Tex., W. F. Weeks, of Wichita 
Falls, Tex., and Wihiam H. Atvvell, of Dallas, Tex., for plaintiffs in 
error. 

R. E. Taylor, U. S. Atty., and Will C. Austln, Asst. U. S. Atty., 
both of Ft. Worth, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The indictment in this case contained 
two counts. The first count charged D. M. Hardy, H. M. Splawii, 
Jack 'Lankford, and Eugène Flowers with conspiring to bribe J. 
B. Dbwell, an acting officer of the United States charged with the 
duty of assisting in enfofcing laws of the United States regarding the 
sale of intoxicating liquors tp Indians and the transportation of such 
liquor into Indian country, to permit, in violation of the laws of the 
United States, the carrying intO' efïect of afi alleged conspiracy to 
trahsmit intoxicating liquors from. Wichita Falls, Tex., into that 
part of Oklahoiria which was formerly known as Iiidian Territory and 
into the Indian country. The second count charged the commission 
of the offense a 'conspiracy to commit which was charged in the 
fifst count. There wâs a verdict finding the défendants guilty as 
charged' în the indictment, and each of them was sentenced to im- 
prisonment in a penitentiary for a term of twd years and to pay a 
fine of $500. Exceptions were reserved to the court's refusai to give 
^•equested instructîoiis to the jury to^ return a verdict for the défend- 
ant Hardy on éach of the tounts of the indictment. Exceptions were 
also reserved to tulings of the court adverse to the other défendants, 
plaintiffs in error' hère. 

Evidence adduced showed that during the time covered by the al- 
légations of the indictment Hardy was a wholesale and retail liquor 
dealer at Wichita FaiUs, Tex.; that during that time Splawn was what 
was known as a posse man côn*Mnissioned by the- United- States to 
arrest persons illegally transporting l^qu<3^: from Wichita Falls into 
Oklahoma; that during that time Lankford and Flowers were in- 

i@=oFor other cases see same topic & KEY-NUMBBE in ail Key-Numbered Digests & Indexes 



HARDY V. ÙNITBD STATES 135 

(2liS F.) 

formers stationed _at Wichita Falls, and engaged, in co-operation with 
Splawn, in watching and detecting persons transporting liquor into 
Oklahoma, receiving compensation for such services ; and that dur- 
ing that time Dowell was an officer of the United States known 
as a deputy spécial officer for the suppression of the liquor traffic 
âmong indians, and having authority to assist in the enforcemeflt 
of laws of the United States on the subject of the sale or fur- 
nishing of intoxicating liquors to Indians and the introduction of such 
liquors into Indian country. During the time mentioned Dowell Ijved 
at McAlester, Okl. In the performance of his officiai duties he made 
three trips to Wichita Falls. While he was there on his last trip he 
got into communication with Splawn, Lankford, and Flowers, and 
made known to them his name and his officiai position. 

The charges made in the indictment were sought to be supported 
by évidence as to occurrences at Wichita Falls while Dowell was 
tliere on his third trip. That évidence tended to prove . that Hardy 
bribed Splawn, Lankford, and Flowers to permit the carrying out of 
a conspiracy betweeri Hardy and others to effect the illégal transporta- 
tion of intoxicating liquor from Wichita Falls into Oklahoma, and 
that Splawn, Lankford, and Flowers conspired to bribe Dowell to 
permit such illégal transportation, and delivered to him $500 of; the 
$2,000 paid to them by Hardy. There was no' évidence tending to 
prove that at the time of those occurrences Hardy knew or was in- 
formed that Dowell was an officiai, or had any connection with the 
enforcement bf laws of the United States in the Wichita Falls terri- 
tory, or that Hardy then knew or was infsrmed that the money he 
paid as above stàted was to be shared or participated in by any one 
other than Splawn, Lankford, and Flowers. So far ^s the. évidence 
indicated, Hardy was in entire ignorance of the fact that Dbwtell, 
under his own or another name, had any connection with the enforce- 
ment of laws relâting to the sale Or transportation of intoxicating 
liquor, and of the fact that such an officiai as Dowell was- showfi to 
be was located where he might be instrumental iri interfering with thé 
illégal transportation of liquor from Wichita Falls. There was an 
absence of évidence tending to prove that iri any transaction of Hardy 
which was testified about he had Dowell in mind, or contemjilated thé 
bribing of any one other than Splawn, Lankford, and Flowers. This 
being true, it was error to refuse the above-mentioned requests for 
instructions made in behalf of Hardy. 

As to Splawn, Lankford, and Flowers, no réversible error is shown 
by the record. In so far as the judgment of conviction was against 
Hardy, it is reversed. So far as Splawn, Lankford, and Flowers 
are concerned, it is affirmed. 
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PHŒNIX PORTLAND CEMENT CO. v. BALTIMORE A OHIO B. CO.* 

(Circuit Court of Appeals, Third Circuit. December 13, 1920.) 

No. 2561. 

Carriers <©=^41 — Delivery of coal to carrier with order to consign t» customer 
Bût delivery to carrier for customer, wliere taken under priority contra«t. 

I^oadiiig coal ou tiirs of cietViuluiit railroatl company by a coal company 
at its mine and givlug tbe concluctor shipping orilers dlrectlng that the 
cals be takeu to the stale station, to whicb p(nut only cars were moved on 
the sliipping orders, and where they were consigued and waybills issued, 
and that they be there cousignrd to plaintilî, a contract customer, held 
Bot a deliyery of tlie coal to défendant as carrier for plaiutlfC, which was 
not présent and liad no part in the transaction, where défendant had a 
contract with the coal company for fuel coal, givlng it the rlght of priority 
over ail other orders, and uiulcr which, pursuant to its terms, défendant 
took the coal for its own use and notified the coal company of its action. 

In Error to the District Court of the United States for the Eastern 
District of Pénnsylvania; J. Whitaker Thompson, Judge. 

Action at law by the Phœnix Pbrtl'and Cernent Company against 
the Baltimore and Ohio Railroad Company. Judgment for défendant, 
and plaintilî brings error. Affirmed. 

For opinion below, see 263 Fed. 230. 

Paul C. Hamlin, Samuel D. Matlack, and William Jay Turner, ail 
of Philadelphia, Pa., for plaintiff in error. 
- H. B. Gill, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, WQOLLEY, and DAVIS, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, the Phœnix 
Port) and Cernent Company, a corporation of Pénnsylvania, brought 
suit against the Baltimore & Ohio Railroad Company, a corporation of 
Maryland, to recover some $9,000, the market price of coal, alleged 
to hâve been the property of the plaintifï, delivered to the défendant 
for transportation, but which the latter failed to deliver. , At the con- 
clusion of the proofs, the trial judge gave peremptory instructions for 
the défendant, saying; 

"After a very careful considération of the évidence In thia case I bave come 
to the conclusion, that the plaintilî. bas not made out a case to go to the jury. 
In my opinion, under the law, the title to tlie property in question never passed 
to the plaintifï." 

On entry of judgment on such verdict, this writ of error was taken, 
and the .sole question before us is whether the case was one which 
should hâve been submitted to the jury. On this question, the court, 
in an opinion printed in 263 Fed. 230, refusing a new trial, gave 
a history of the case and the reasons which led it to take the action 
complained of. 

We hâve carefully considered the case and the opinion in question. 
We' agrée with the conclusion reached and with the reasons and rea- 
soning on which the judge relied. Such being the fact, the question 
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be'mg one of proof of title and no principle of law being învolved, 
we are satisfied to adopt the opinion of the trial court as the opinion 
of this court, for manifestly the effort of this court could only be to 
State in other words what has been by the trial judge well and sufifi- 
ciently stated in the opinion quoted, only noting that, while the delivery 
of the cars to the conductor with the "car conductor's cards," with- 
out further explanation, would posslbly, in the absence of counter- 
vailing proof, hâve been evidential of title; but, when the further and 
uncontradicted proofs of the real situation were shown, there existed 
no ground on which the jury could hâve found that title to this coal 
ever passed to the plaintiff. 

The plaintiff, the cément company, was not a participant or présent 
when the acts which it alleged vested title in it to the coal were done. 
Any title, therefore, it was to acquire, had to be acquired solely by 
reason of the acts and dealings of the railroad and the coal company. 
Manifestly the coal company, in view of its own contract giving the 
railroad prior fuel rights, rights which the railroad was continuously 
insisting upon, and to enforce which it was continuously appropriating 
commercial coal, and at the same time giving notice that it would con- 
tinue such course until such contract priority rights were, met — mani- 
festly, we say, the coal company could not, in the teeth of such a situa- 
tion, change the contract created and the then working situation of 
buyer and seller between it and the railroad to one of common car-- 
rier and shipper, by handing thèse customary "car conductor's cards" 
to a conductor gathering cars on a spur coal road, the duty of which 
conductor was; simply to haul coal cars to a contract-designated 
routing station on the main Une, where alone bills of lading could be 
issued. 

Where, as in this case, the court below looked at substance and the 
real situation of the parties and the gist of the proofs, the contention 
of the plaintiff that it acquired title to this coal carried noweight, 
and the conclusion of the trial judge in that regard has our concur- 
rence. 

The judgment below is afifîrmed. 



AMERICAN SURETY CO. OF NEW YORK v. EINBR, District Judge. 

(Circuit Court of Appeals, Eightli Circuit. November 15, 1920.) 

No. 208. 

Appeal and errer «§='1194(1)— Mandate lield to direct inclusion of interest 
only to dat-e of original decree. 

A mandate issuo'd by an appellate court, directing the modiflcatioij of 
the decree appealed from, by including therein interest on the sum re- 
eovered by complalnant from the time it became entitled thereto, held 
to require the allowance of such intere.st only to the date of the original 
decree. wliich, as so modified, *as aflirmed, and not to the date of the 
mandate. 

^=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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.' Pétition-, fbr'Wrft of Mandamus by the American Sufety Company 
of New York against John A. Riner, Judge of the District Court for 
the District of Wyoming. Denied. 

W.'E. Clark, of Denver, Colo., for petitioner. 

Before CARLAND and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge. This is an application for a writ of 
mandamus requiring the trial court to enter a decree in conformity 
with the mandate of this court, issued in the case of Carbon Timber Co. 
V. American Surety Co. (C. C. A.) 263 Fed. 295. It appears from 
the pétition and return that the original decree awarded recovery of 
the sum of $4,880.45 to the complainant from the défendant in that 
suit, and further decreed that the complainant should not recover in- 
terest upon that sum prior to the date of the decree. The complainant 
appealed from that decree. 

The défendants, within S days after the entry of the decree, de- 
posited in the registry of the court the amount awarded against them, 
but subsequently, and 89 days after the date of the decree, the défend- 
ants prayed a cross-appeal and filed their assignment of errors. Their 
cfos's-appeâl was allowed, and they gave a bond, which was approved 
by the trial court. The bond was conditioned that the défendants 
should prosecute their appeal to effect and answer ail damages and 
costs, if they failed to make their plea good. When the appeal and 
cross-appeal were heard by this court, it was held that the trial court 
èïred in denying the àppellânt interest upon the amounts it had paid, 
and a mandate was issued directing the District Court to modify its 
decreiéby adding the amount of stich interest. 

Thé't:6tirt modîfied the decree by allowing interest in favor of the 
plairiïiff ^pon the amounts it had paid from the date of such payments 
to thé' time'of thé entry of the former decree. The plaintifï requested 
the court to enter a decree allowing interest on the amounts paid until 
the date of the modification of the decree ; but the court ref ti'sed to do 
so, saying that he refused because the défendants had paid into court 
for the benefit of the plaintifï 4he amount of $4,880.45 and costs within 
S days after the entry of the original decree. 

The petitioner clairns that the mandate required the entry of a de- 
creêïî'àîfowihg il întérést 'on thê amounts if had paid, and that the 
paym^eypil into court by, the défendants was not effective to stop the run- 
ning oi interest, and that this right is one enforceable by mandamus. 
There was no disobedience of the mandate. Interest was allowed from 
the da^e pf. the payments made by plaintifï, and the decree, as modified, 
inclucièd the interest to the date of the original decree. The mandate 
'did riot rèquire the entry of a new decree for the sum due at its date, 
but -'dirècted^ a, modification of the former decree to include the in- 
terest' tothatdatë, and affirmed that decree, as so modified. 

The petitioner's grievance is not ttjat tbe court failed to f oUow the 
mandate, but seems to be addressed to remarks of the trial court, in- 
dicating its view that the payment into court by the défendants, after 
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the entry of the former decree, stopped the running of interest on a- 
like portion of the amount due under the decree. The petitioner might 
hâve asked for the issuance of an exécution to recover the balance 
it claimed to be due, or otherwise hâve tested the proper amount due 
it under the modified decree; but it can hâve no just complaint against 
the decree itself, as it v^^as modified. 
The vvrit will be denied. 



CHARLES H. BROWN PAINT CO. v. ROCKHOLD. 
In ré CURTIS-CLARK CO. 

(Circnit Court of Àppeals, Fifth Circuit. November 26, 1S20.) 
No. 3574. 

1. Bankniptcy <S='439 — Summary order reviewable by pétition to revise. 

A summary ordor adjudieatiiig an adverse claim of which the court 
was without jurisdictjon in sueli proceeding Is reviewable by pétition to 
l'evise. 

2. Bankruptcy <S=3'234 — Référée without summary Jiurisdiction to adjudicate 

adverse claiin, 

A référée is without jurisdictlon by a summary order to require the 
return of property by an adverse claimant, to whom It was transferred 
by banlirupt' mor'e than four montlis prlor to bankruptcy. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Texas; James C. Wilson, 
Judge. 

In the matter of the Curtis-Clark Company, bankrupt; George F. 
Rockhold, trustée. Pétition' by the Charles H. Brown Paint Company 
to revise order of District Court. Reversed. 

Charles P. Thompson, of DallaS', Tex., for petitioner. 
Lewis M. Dabney and Robert Allan Ritchie, both of Dallas, Tex.„ 
for respondent. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. June 10, 1918, the Curtis-Clark Company 
was adjudged a bankrupt, and thereafter D. F. Rockhold, trustée, filed 
an application before the référée to compel the return by petitioner of 
certain merchandise, which petitioner was alleged to hâve acquired 
without complying with the laws of Texas relating to sale of mer- 
chandise in bulk, more than four months prior to the bankruptcy pro- 
ceedings. In a summary proceeding the refei^ee entered an order re- 
quiring petitiorier to pay over to the trustée the sum of $2,938.43, 
which he found to be the value of the merchandise, ' together with 
interest thereon, and also expunging the petitioner's claim as credi- 
tor against the .bankrupt estate. Upon a certificate for review,. this 
order of the référée was affirmed by the District Judge. 

[1] The matter i s hère on pétition to superintend and revise. The 

^icsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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trustée moves to dismiss the pétition on the ground that a review of 
this order can only be had on appeal. In vievv of the fact that this 
is a sumniary order and the merits of an adverse claim are sought 
to be summarily adjudicated, the order complained of may be re- 
viewed on pétition. Inre Abraham, 93 Fed. 7Q , 35 C. C. A. 592; 
Shea V. Lewis, 206 Fed. 877, 124 C.C. A. 537. 

[2] The assignment of error to the effect that the référée was with- 
out jurisdiction is, we think, sustained on principle and by the au- 
thority of In re. Abraham, supra. Ample remedy is available to the 
trustée in a plenary suit, and it was net seriously contended that the 
référée had jurisdiction. 

The order of the référée, complained of, is vacated and set aside, 
without préjudice to the right of the trustée to pursue such remedy in 
a plenary suit as he may be advised. 



COPLEY PLAZA OPERATING CO. v. SCHAUM & UHLINGEB, Inc. 

(Circuit Court of Appeals, First Circuit. November 29, 1920.) 

ISfo. 1459. 

Patents 'S=328-r-For process for pollshing silverware viilid! and infringed. 

The Uebérsax patent, No. 1,063,478, for a process l'or polislilng silver 
utensils by subjectlng them to rotation, while suspended in an approxl- 
mately central position witliin a polishiiig mass, helU valid and infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; George W. Anderson, Judge. 

Suit in equityby Schaum & Uhlinger, Incorporated, against Copley 
Plaza Operating Company. Decree for complainant and défendant ap- 
peals. Affirmed. 

For opinion below, see 260 Fed. 197. 

Oliver Mitchell, of Boston, Mass. (Edwin F. Thayer, of Attlebo.ro, 
Mass., and Joseph T. Brennan, of Boston, Mass., on the brief), for 
appellant. 

Alfred W. Kiddle and Henry T. Hornidge, both of New York City 
(Wylie C. Margeson, of New York City, and. Van Everen, Fish & 
Hildreth, of Boston, Mass., on the brief), for appellee. 

Before BINGHAM and JOHNSON, Circuit Judges, and KLr 
DRICH, District Judge. 

JOHNSON,. Circuit Judge. This is an appeal in a patent infringe- 
ment case. The appellee is the owner of patent No.. 1,063,478, issued 
on June 3, 1913, to Jean Uebérsax, of Switzerland, for a /Iprocess for 
polishing silver utensils." 

1 iThe défenses were invalidity and noninfringement, atid upon both 
the District Court found in favor of the appellee. 

^gssFor other cases see isainéVopio-^KEY-NUMBER in ail Key-Numbéred Digests & Indexes 
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The process of the patent may be briefly described as one for polish- 
ing silver utensils by subjecting them to rotation while suspended in an 
approximately central position within a polishing mass, and is thus 
described by the inventor in his appHcation: 

"Ttiis invention relates to a process for polishing silver utensils; that is to 
say, for rendering silver plates and other silver utensils for table and culinary 
purposes brilliant by polishing. This process consists in placlng those silver 
utensils to be polished whlch are very liable to get out of shape, such, for 
example, as teapots, plates, coffeepots, sauceboats, etc-, with an aqueous soap 
solution of 2 to 4 per thousand, for example and with small steel halls and 
Miiall steel pins, in a rotary drum, and in causing the drum, thus charged and 
closed as hermetically as possible, to revolve for a certain time in order that, 
under the combined action of the steel balls and pins and the soapy water upon 
the silver utensils the latter may beeome polished, the steel baLls and pins 
being employed in such quantities that they always completely covet the silver 
utensils during the rotation of the drum, for the purpose of avoiding alnaost the 
radial displaeement of the said articles, and consequently of prevehting them 
from getting out of shape. Consequently the position of each utensil to be 
polished relatively to the longitudinal axis of the drum is not changed during 
the rotation of this latter ; the steel balls and pins efCecting only a restrained 
and slow displacement along the surfaces of the utensils to be polished." 

He then describes the apparatus by which the process may be car- 
ried out, which consists of a rotary drum formed of two parts of 
equal length removably fitting one upon the other, which by means of 
an electric motor is made to revolve within a trough designed to re- 
ceive the contents of the drum after an opération. The necessity of 
selecting articles to be polished by the process whose spécifie gravity is 
greater than that of the polishing mass, and of regulating the speed 
of the rotation of the drum in accordance with the shape of the ar- 
ticles so that they may be kept from striking the sides of the drum 
and thereby deformed, is pointed out as follows : 

"During the rotation of the drum the silver utensils, whlch are liable easily 
to get out of shape, will remain always fully enveloped by the steel balls and 
pins, and, as tnese balls and pins are much more mobile than the said utensils, 
the latter will nevcr beeome much displaced in the radial direction within the 
drum during the rotation of the latter, and will consequently not be subjected 
to déformation. 

"The utensils hâve such relation to the polishing mass in spécifie gravity as 
to be kept approximately central of the drum in its rotation, and will neither 
fall to the bottom nor rise to the top in the i"otation of the drum, and hence 
are kept from contact with the walls of the drum, and prevented from being 
deformed in any way. The speed of rotation varies according to the character 
of the article ; that is, a perfectly round article would still remain central, 
whether the speed be high or low, but an article haying projections, such as 
a water pitcher or the like, would be dislodged from an absolutely central posi- 
tion, due to the irregular action upon the projecting parts ; and hence the 
rotation is adjusted to a comparatively low speed." 

He then makes the following claim: 

"The method herein described of polishing articles conslstlng in subjecting 
the articles to rotation while suspended within a polishing mass, tUe relative 
apecific.gra\'tty of the articles and polishing mass being such as to maintain 
the articles approximately central of the polishing médium during rotation, 
aubstantially as described." 
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The prior art disclosed that rotary druriis or tumbling barrels had 
loiig been in use for polishing small articles, chiefly of cheap jewelry ; 
but the method of opération in thèse cases had been, as pointed out in 
the opinion of the learned judge who sat in the District Court, "a 
method of mass polishing by using tumbling barrels or revolving or 
oscillating drums." 

In his opinion, which appears in 260 Fed. 197, he has considered the 
prior art in such détail that a discussion hère is unnecessary, and we 
think his description oï the earlier processes as a "churning process" 
very àptly describes them. In none of the prior uses were the articles 
to he poUshed suspended within the polishing mass, so that they would 
be màintailûed "approximately central of it during rotation," and in ail 
of them the speed of rotation of the drum was so rapid that it would 
hâve beeh iriipossible to hdld the articles to be polisKed so suspended; 
but in! the rotation of the barrel they passed in and out of the polish- 
ing mass, coming in contact with eaeh other and the sides of the drum 
or tumbling barrel, as well as in contact with the steel balls or other 
polishing material. 

Uebersax points out three éléments upon which the successful per- 
formance of his process dépends and which are not rhade necessary to 
the performance of any process disclosed by the prior art : 

(1) The Spécifie gravity of ' the article to be polished must be greater 
than that of the polishing iliass. 

(2) Régulation of the speed of rotation of the drum must be made 
in accordance with the shape of the article to be polished, so that it 
may retnain approximately central of the polishing mass. 

(3) The polishing mass must substantially cover the article to be 
polished during rotation. 

We are satisfied with the conclusion reached by the District Court, 
that the method of the patent in suit was not anticipât ed by any prior 
use that was shown, or prior knowledge contained in publications re- 
lating to burnishing by old processes, and that the amendments which 
were allowed by the Patent Office were within the scope of the original 
spécifications, and that, upon the authority of Expanded Métal Co. 
V, Bradford, 214. U. S. 366, 29 Sup. Ct. 652, 53 L. Ed. 1034, and Min- 
erais Séparation Co. v. Hyde, 242 U. S. 261, 37 Sup; Ct. 82, 61 L. Ed. 
286, the, patent is valid. 

The appiellant clearly employs the method of the patent in suit for 
polishing silver utensils. For this purpose it uses one of the old 
tumbling barrels manufactured by the Smith-Richardson Company, 
which has manufactured barrels of that type since 1906. The record 
discloses that the Smith-Richardson Company, at the suggestion of a 
salesman formerly in the employ of the company which owned the 
appellee's patent, made necessary changes in the tumbling barrel which 
they had njanufactured, so that it could be used to perform the work 
of polishitig silver utensils açcording to the method of the patent in 
suit, and that it had made arrangements with this salesman for plac- 
ing its modified tumbling barrel in hôtels and restaurants as a competi- 
itor of the appellee's patent. 



COPLEY PLAZA OPEBATING CO. V. SCHAUM & UHLINGEB 143 

(iî69 F.) 

While the Smith-Richardson barrel, as modified, performs the pro- 
cess of the patent in suit, it was not originally desigrièd to perform 
such process, nor was it, without modification, adapted to such use, nor 
could it, without change, hâve been actually used to perform the work, 
and its use, in its changed condition, was a substantially différent one. 

The appellant allèges as error that the District Court "erred in 
making a formai finding of facts not relating to any issue raised by 
the pleadings." 

The finding of which the appellant complains is : 

"That Young beeame familiar with its process while with the Tahara Com- 
pany, and later undertook to exploit it for the beneflt of his new employer and 
himself as exclusive agent in the hôtel and restaurant trade." 

This finding was only incidental to the main finding that the appel- 
lant was inf ringing the patent of the appellee, and pointed out that the 
copying of the appellee's method was successful, because of the fact 
that Young, as a salesman, had become familiar with the process of 
the Uebersax patent, and knew what changes it was necessary to make 
in the old tumbling barrel manufactured by the : Smith-Richardson 
Company to enable it to do the work of polishing silverware according 
to the method of the Uebersax patent. 

After a careful study of the voluminous record in the case and the 
briefs of counsel, we think the District Court in its reasoning and con- 
clusions was right, and ,it seems unnecessary to go more f ully into. the 
case than we hâve in this opinion. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 
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WENBORNE-KARPEN DRYER CO. V. ROCKFORD BOO"'CASE CO. 

(District Court, N. D. Illinois, W. D. January 18, 1921.) 

1. Patents <&=>328— 1,186,477, elaiins 2 and 4, for process for dryîng and harû- 

etaing siccative coatings, held to diso.Iofie invention. 

The William M. Grosvenor patent, No. 1,186,477, claims 2 and 4, for a 
process for drying and hardenlng siccative coatinga, held to diaclose in- 
vention, though it only applied to the oxidization of such coatings a pro- 
cess similar to that applied to the drying of lumber. 

2. Patents <&=>18 — Simjrficity of process does not defeat patentability. 

That a patented process was simple and apparently easily obtained does 
not mUitate against its patentabillty. 

3. Patents <S=328 — 1,186,477, for process for drying and harâening siccative 

coatings, held not anticipated, 

The William M. Grosvenor patent. No. 1,186,477, for a process for dry- 
ing and hardening siccative coatings, /leZd not anticipated by an article 
on drying paints, by prior patents for drying lumber or other matèrials 
containing moisture, or by a somewhat similar prior use introduced for a 
différent purpose and thereafter abandoned. 

4. Patents ©=328—1,186,477, clainw 2 and 4, for process for drying and hard- 

ening siccative^eoatings, held infringed. 

. ïbe William M. Grosvenor patent, No. 1,186,477, claims 2 and 4, for a 
process for drying and hardening siccative coatings, held infringed by â 
process which, Uke the patented process, used stoam and circulaCing air, 
though the thérmometer and hygrometer were not consulted, as In the 
patented process. 

In Equity. Suit by the Wenborne-Karpen Dryer Company against 
the Rockford Bookcase Company for infringement of a patent. De- 
cree rendered fimding patent valid and infringed, with référence for 
an accounting. 

William R. Rummler, of Chicago, 111., and Cyrus W. Rice, of Grand 
Rapids, Mich., for plaintiff. 

J. VVilliam Ellis, of Buffalo, N. Y., and Rector, Hibben, Davis & 
Macaule\ of Chicago, lil., for défendant. 

CARPENTER, District Judge. Suit is brought for the infringe- 
ment of claims 2, 3, and 4 of patent No. 1,186,477, issued June 16, 
1916, on application filed Noveinber 20, 1908, by William M. Gros- 
venor. The patent covers a "process for drying and hardening sicca- 
tive coatings." 

Siccative coatings are such as varnish, oil paints, and oil contain- 
ing fillers, which harden by oxidization. It is common to refer to 
fresh paint as wet paint, but as a niatter of fact it is not wet, in the 
sensé that it contains water that disappears by evaporation. The 
hardening of paint is a chemical action — an oxidization. The evapora- 
tion of water is a physical process. 

The object of Grosvenor's patent was twofold: First, to harden 
the coatings rapidly; and, second, to produce coatings superior to 
those treated by other processes. 

The Grosvenor process, so far as indicated in claims 2 and 4 of the 
patent, is not new in other arts. In its simplest form it consists of 
simultaneously adding beat and moisture to the air surrounding the 
siccative coatings. Substantially the same process has been used for 

^;=}For other cases see same topic & KEÏ-NUMBEii in ail Key-Numbered Digeets A Indexe* 
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years for the purpose of drying lumber. It was learned -early that if 
lumber were subjected to artificial beat it wouid dry rapidly, but the 
outside would become case-hardened. Steam vapor was therefore in- 
trodiiced into the drying chamber simultaneously with the beat cir- 
culation procured by fans, etc., and in that way the outside drying re- 
tarded until the inside drying caught up, and the whole dried thor- 
oughly and evenly. 

The only question in this case is whether the application of the 
old lumber dry-kiln methods, to harden siccative coatings, is patent- 
able. It is unnecessary to collect the cases on the gênerai subject of 
applying an old device to the same or an analogous art, or those 
holding that making use of the old device to produce a new resuit is 
invention within the meaning of the statute. 

[1, 2] The record discloses that for many years prlor to the intro- 
duction of the Grosvenor process it required from 18 to 48 hours to 
harden thick varnish, whereas under the new process the same rcsult 
was reached in from 6 to 8 hours. Considering that in the piano trade 
and automobile trade several coats of varnish are necessary, the sav- 
ing in time brought about by this process was a very material thing. 
That the Grosvenor process was simple and apparently easily obtained 
does not militate against its patentability. The simpler a device or 
process is, the more astonishing the fact that others in the same r.rt 
did not appreciate its practical use. It is my opinion thit Grosvenor 
marked a distinct advance in the hardening of siccative coatings. 

The so-called dryng of paints and varnishes is not the same as 
evaporating moisture from wood or other products, nor dues the use 
of the earïier lumber dry-kiln process even suggest that it might be 
used to dry paints. For years it was supposed that the introduction 
of moisture would delay the hardening, and it is a matter of common 
knowledge that efforts. were made generaljy to keep water away from 
fresh paint. It seems to me that for a man to comprehend the iden 
that a process used in one art may be of equal value in another is as 
much' a matter of invention as the création and working out of the 
original process. 

As to the Défenses. 

"The défense mainly relied on in this case is that the alleged in- 
vention of the patent in suit (so far as covered by the claims in issue) 
consisted in the mère application of an old and well-knoWn process to 
a new object." This I hâve disposed of, being of the opinion that the 
old and well-known process referred to was not only applied in a dif- 
férent art, but with a new and différent resuit. 

It required genius to discover, by expérimentation or othervvise, 
that the old process was suitable for the new use, and would produce 
a bénéficiai resuit theretofore unforeseen. It is perfectiy apparent 
that the suitable hardening of substances like a siccative film, wliich 
were primarily hardened by oxidization, was not suggested by the 
drying of substances like a porous block of wood, which were prima- 
rily dried by evaporation, because before the appearance of the Gros- 
venor process no one apparently thought of so treating varnished ar- 
ticles. As a matter of fact, it was the consensus of opinion that 
269 F.— 10 
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moistnre was one of the greatest obstacles to ttte. rapîd' drying of 
varnish. 

[3] The second défense is anticipation. The patents in the prior art 
rehed upon by the défendant are Schultze, No. 519,352; Victorson, 
No. 507,512; Gathmann, Nos. 763,387 and 763,388. Great stress was 
also placed upon an article entitled "Pigments, Paints, and Painting," 
written by George Terry in 1893, where the author said : 

"The drying of paint belng a process of oxldtzation, and net evaporatlon, 
it is essential that a good supply of fresh air should be provided," 

— adding that the présence of moisture in the air was bénéficiai, and 
tends to counteract the tendency of the paint to crack or shrink. 

The patent examiner had the Terry article before him when the 
patent in suit was allowed. Terry adds nothing to the prior art — 
describes nothing more than the reaction which takes place when 
paints are dried in the open atmosphère. If Grosvenor claimed a 
process for rapid drying of varnish by exposing it before open Win- 
dows in a di'ying room, Terry might be a legitimate anticipation. 
Terry not only fails to indicate that moisture increases the rate of 
drying, but he makes no suggestion of any advantage to be secured by 
the rapid circulation of currents of air or other oxidizing agents 
across the surface of the material. Terry sUggests no particular 
quantity of moisture, the farthest he goes being the suggestion that 
the idéal drying condition would be a hot, humid day in an open 
loft. Thèse seem to be precisely the conditions to which manufact- 
urers now objéct. Hè says that the présence of moisture is bénéficiai 
rather than otherwise, but the only benefit indicated is to counteract 
a tendency to crack or shrink. Terry at best can only anticipate the 
drying of paint under the action of beat, fresh air, and whatever mois- 
ture nature happens tp give in the air. With only that information, 
it is difficult to' see how the time for drying a varnish could be re- 
duced from 36 hours to 12 or 8. 

Grosvenor took a decided and important step in advarice. His 
process cuts down thé time of di^ying one-half, ând in that way saves 
thousands of dollars worth of inyestment tied up in timé and space 
in the manufacture of articles which are provided with such coatings. 
Grosvenor is the first to take this step and reàch the desired resùlt. 
No prior référence points otrt' that the use of moisture in excess of 
natural humidity would be bf any value. Indeed, for ail thàt is said 
in the prior art, an èxcess of moisture might be a disadvantage. 

Schultze's patent covers an apparatus for drying green lumber; 
no other material being mentioned or suggested. There is nothing in 
that p"tent to suggest the use of the apparatus for the ' drying of 
siccative coatings. ■ 

Victorson nowhere Sug^ests the introduction of moisture in the 
opération of his process; he eniployed only heat and the circulation of 
air. 

The two Gathmann patents are substantially the same, and it is évi- 
dent that the inventor had in mind the drying (by evaporation) of 
water-containing substances only, whether such substances be "vege^ 
table, minerai, animal, or compound substances." He nowhere refers 
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to siccative coatings nor to hardening the same by oxidization. "The 
varions modes of procédure described will dépend upon the substance 
or material to be dried, as, for instance, upon the percentage of mois- 
ture contained in such substance or material, or the bulk thereof, or 
both, and also upon the physical character of the substance or mate- 
rial." It is true that in his 1904 patent he said that, instead of pro- 
ducing saturation of the air by circulation, he might efïect it in the 
drying chamber by means of vapor evolved from the substance or 
material to be dried, or might produce the initial vapor-laden atmos- 
phère by admitting vapor, as steam, to the drying chamber, then beat 
the vapor-laden atmosphère to a vaporizing température, establish the 
circulation, and proceed with the condensation as above set forth; 
but there is nothing in the Gathmann patents to suggest that the intro- 
duction of moisture — for 25 years the bugaboo of users of siccative 
coatings — vi^ould accelerate their hardening. 

The Heath & Milligan Prior Use. 

I am net at ail impressed with this défense. It seems that some 
years ago a fresh-air device was introduced into the Heath & Mil- 
ligan paint shop, primarily to ptirify the atmosphère. The same de- 
vice had been installed in the Public» Library in Chicago. There is 
some évidence that the conduit was turned into a room where sam- 
ple panels had been painted and set up for drying. This use was dis- 
continued, and so far as the record shows no one else ever adopted it 
until after the publication ci the Grosvenor patent. 

The patent is held valid. 

Infringement. 

[4] The testimony of Andersen, the gênerai manager of defend- 
ant's factory, leaves no doubt in my mind but that the gênerai prin- 
ciples of the Grosvenor patent were infringed. The kiln room was 
equipped with steam radiators, a pet cock in the steam pipe, "serving 
to let live steam into the atmosphère of the kiln," and an electric fan 
for the purpose of circulating the air. The claim that the thermom- 
eter and hygrometer were not consulted by the défendant does not re- 
lieve the infringement. 

A decree may be prepared, finding the patent valid, claims 2 and 4 
infringed, and the usual référence for an accounting. 
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PAOIER et al. v. JOHN K. STFAVART & SONS, T..C. 

(District Court, N. D. New York. Ftbruary 13, 1020.) 
No. 259. 

Patents <S=>328 — 878,99.'), cL^iini 1, for apparatus for inverting tubular fahrks, 
held infringed, resiliency of material beinj; équivalent of spring. 

ïhe Palmer patent, No. 878,905, claim 1, for apparatus for invertlng 
tubular fabrics. consistiiig of a cornblnation wlth a fabrlc-supporrlng tube, 
of a pair of feed rolls atiapîi'd to engage the opposite slde.s of said tube 
".Tiid yieldlng meaiis for forcing said feed rolls agalnst said tube," the 
yif'liling nieans shown belng a spring Connecting tlie rolls, allowing tbcm 
to glve to accommodate tbcmselves to irregularities In the fabric, held 
infringed by a machine having no spring connection between the rolls, but 
In whieh the same resuit was accomplished through the inhérent re- 
siliency of the materials of the frame and shafts. 

In Equity. Suit by William B. Palmer and Jesse V. Palmer against 
John K. Stewart & Sons, Inccrporated. Decree for complainants. 

James L. Norris and C. A. Bateman, both of Washington, D. C, for 
plainlillfs. 

Walicr E. Ward, of Albany, N. Y., for défendant. 

LEARNED HAND, District Judge. This case cornes iip on the 
question of the infringement of the plaintiffs' patent 878,995. Only 
one daim is at issue. This same claim has been adjudicated twice he- 
fore in the Second circuit (Palmer v. Jordan Mach. Co. [C. C] 186 
Fed. 496; Id., 192 Eed. 42, 112 C. C. A. 454), and I will state it for 
the purpose of discussing it hère. It is as follows: 

"1. In an apparatus of the class describod, the coniMnatlon, wlth the fabrlc- 
snpporting tube, of a pair of feed rolls adapted to engage the opposite sides 
of said tube, and yieldlng means for forcing said feed rolls against said tube." 

Thèse machines are for the purpose of running onto a tube a hollow 
web of fabric, with speed and without injury. They are extremely 
simple in design, consisting of nothing but what I may call a stovepipe, 
horizontally fixed, near the free end of which are two substantially ver- 
tical spools, which can be rotated in opposite directions. Thèse spools 
must hâve a motion of translation to and from the tube. 

The patent is an old one, ànd has been in litigation twice before. At 
its oiitset it was copied by one Jordan, and his imitation is conceded to 
hâve been an infringement and was never contested in any court. The 
first litigation arose over a combination in gênerai appearance the 
same as that of the disclosure, but differing in the means by which 
the rollers were made to approach the tube. Palmer had frames, upon 
which the rollers were mounted, hinged at the bottom, and in order to 
cause them to approach he put between them a strong spring, which 
was always in tension and held by a toggle joint from forcing the 
spools against the tube. When Jordan attempted first to évade the 
patent, he dispensed with the spring which Palmer had disclosed, and 
substituted a shaft with a thread forcing the frames together or apart 
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by the rotation of a wheel. Nevertheless, apparently, he supposed, 
just as had Palmer, that he must hâve some yielding means at the 
rolls, which he accompHshed by having the bottom of the roUs mova- 
ble up and down on the shaft under the tension of a spring, and as 
the frames vvere forced against the tube this spring took up the 
pressure so developed. The Circuit Court of Appeals (Palmer v. 
Jordan Mach. Co., 192 Fed. 42, 112 C. C. A. 454) decided that the 
machine was an infringement, whether the élément which forced the 
feed rolls against the tube was itself yielding, or whether it was in the 
feed rolls themselves. 

But if we read literally the last élément of the claim, which is now in 
dispute, Jordan was right. He had in fact no yielding means for forc- 
ing his feed rolls against the tube. His means were positively driven 
by the rotation of a wheel. Having been defeated upon that device, 
Jordan tried again, and I think in that effort clearly demonstrated that 
he had recourse to the only prior patent in the art ; i. e., Gove's. Now, 
Gove had two rollers unyieldingly mounted in a f rame ; but Gove ap- 
parently also thought that he needed a yielding* contact between the 
fixed rollers and other rollers, which were to carry off the web onto 
the tube, and such rollers he disclosed as d^-d^. fhey were mounted 
substantially on the tube, but so as to hâve a yielding contact by 
sp rings with the larger rollers P and G. 

It is quite clear that in Jordan's second infringement (which I sup- 
pose he thought would escape on account of its being so nearly copied 
after the prior art), the feed rollers were forced against the tube by 
precisely similar mechanism that is now used, but when they got 
up to the tube they encountered a yielding means, consisting of what 
I think it fair to call the surface of the tube itself, because I regard the 
small rollers which Jordan inserted in the tube as équivalent to the 
surface. This is particularly shown in Gove's own invention, because 
in his illustrative disclosure, shown in Fig. 4, he shows the sides of 
the tube as acting like springs. In other words he made a certain 
portion of his tube résilient, and allowed it to accommodate itself to 
différences in pressure. The décision of the Circuit Court of Appeals 
on this second Jordan infringement may be, therefore, with entire jus- 
tice, held to be this : That if you find in any co-operating parts of the 
two opposing factors éléments which will yield to allow for irregulari- 
ties of the fabric as it passes over the point of contact, you hâve got 
the invention in suit. It is therefore quite clear that the courts hâve 
refused to také literally the last élément of the claim in any sensé 
v/hatever. 

Now, taking this as law for this patent, the question hère is whether 
this défendant bas escaped? As I said, his means of making the rollers 
approach is precisely like both the earlier machines held to be infringe- 
ments. But in this case he found he could altogether dispose of any 
spring-opposing éléments whose compression establishes a pressure 
which carries the web forward. That being so, what shall we say of the 
meaning of the phrase "yielding means" ? "Yielding means," taken in 
a practical sensé, is a means which yields, and in this case any means 
yields which will give sufficiently to accommodate the machine to ir- 
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regularities in the fabric. The test is entirely what the machine wilî 
do when you ppef ate it, and there is undisputed proof in this case 
that the rollers in contact with the tube, as actually used, will yield. 
They yield to fabric, because the plaintiff has put through fabric of 
varying thicknesses, and they accommodated themselves to them. 
Indeed, they yield to solid material, like rubber, wood, or leather, if 
that be important. This they do only by the inhérent resiliency of the 
materials of the f rame and shaf ts. 

It 80 happens that there is a décision in the Circuit Court of Ap- 
peals, which Mr. Norris has called to my attention, and which is very 
unusUally in point — in point in a sensé I had hardly expected two 
patent cases could ever be in point. ' Manton-Goulin Mfg. Co. v. 
Dairy Machinery & Construction Company, 247 Fed. '317, 159 C. C. 
A. 411. Iii that case the patent had disclosed a pressure device, which 
operated by a very heavy spring pushing a plunger into an orifice, and 
under the enormous pressure which the machine established the spring 
was overcome. The défendant attempted to évade infringement by a 
machine which had no spring whatever, biit a very strong steel plug, 
which could be screwed down with enormous pressure on some steel 
dises. Under the pressures which the machine set up, this shaft was 
elongated and acted as a spring. It was very strenuously argued in 
that casç that there was no spring pressure, but the court said no; 
that there was spring pressure wherever there was resiliency in the 
material sufficient in practice to accdmplish the same resuit as a spring, 
and so the défendant was held guilty of an infringement. 

Now, I can see really no distinction between thât éksè and this. The 
présence of the équivalent of a spring, in this machine dépends on whethr 
er the inhérent resiliency of its materials opérâtes as the spring dis- 
closed opérâtes. I think it does. 

A decree for plaintiffs for ah injunction, with costs, and an account- 
ing will be entered. 



In re HIGDON et al. 

(District Court, E. D. Missouri, E. D. November 1, 1920.) 

No. 5485. 

1. ConStitutional law 'S=>29 — Pr»visi(m as to jurisdiction of inferior fédéral 
courts not self-executing. 

Oonst. art. 3, § 2, exteuding the judicial power to ail cases in law and 
equity arising under the Constitution and laws of the United States, Is 
not self-executing as to the courts Inferior to the Suprême Court ; but 
those courts can exercise only so mueh of that jurisdiction as is con- 
ferred upon them by Congress. 
S: Courts <S:=>365 — General jarisdiction of District Court does liot include 
orignal manda^ius proceedings. 

The gênerai qurisdiction conferred on District Courts over ail suits of 
a civil nature at law or In equity arising, under the. Constitution and laws 
of the tfiiited States does not confer oh those cèurts jurîsdîction over 
applications for maridamùs, where that relief is the object of the suit, but 
only authorizes éuch Writs as auxillary to a jurisdiction already existing 
and being exercised. ■ 

«gcsFor other cases see same topic & KBV-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"S. Courts iS^JSfiS^Corrupt Pràctices Act does not authorize mandamijs by 
United States District Courts. 

The fédéral Corriipt Practices Acts (Act Auff. 19, 1011 [Oomp. St. § 192 
et seq.]; Act Oct. 16, 1918 [Comp. St. Ann. Supp. 1919, § 10251a]), re- 
quiring certain tliings in élections for Senators and members of Congress, 
and forbidding others, and prescribing punishment for violations, do not 
confer on the fédéral District Courts power to enforce the rights thereby 
given by mandamus. 

Application by John C. Higdon and another for a writ of mandamus, 
commanding the Board of Election Commissioners in the city of St. 
Louis, Mo., to recount the ballots at a primary élection. On pétition 
for rehearing after déniai of the application. Pétition for rehearing 
denied. 

John C. Higdon, of St. Louis, Mo., and G. H. Forée, for petitioners. 

HOOK, Circuit Judge. John C. Higdon, Esq., and G. H. Forée, 
Esq., candidates on the Démocratie ticket for nomination to the posi- 
tions of United States Senator from Missouri and Représentative in 
Congress from the Tenth congressional district of that state, respec- 
tively, at the primary élection August 3, 1920, applied to the judge of 
the United States District Court for the Eastern District of Missouri 
for a writ of mandamus commanding the board of élection commission- 
ers in the city of St. Louis, Mo., to reopen the ballot boxes, recount the 
ballots, and make a true and lawful return thereof to the court. Vari- 
ous f rauds and irregularities were alleged. The application was denied 
by Hon. Charles B. Faris, United States District Judge, for want of 
jurisdiction. A pétition for rehearing was presented to William C. 
Hook, United States Circuit Judge, at the instance of the petitioners 
and with the consent of the District Judge. 

Two grounds for the existence of jurisdiction are asserted: First, 
the provision of the Constitution which extends the judicial povi^er "to 
ail cases in law and equity" arising under the Constitution and \aw_$ of 
the United States (article 3, § 2) ; second, the fédéral Corrupt Prac- 
tices Acts (37 Stat.,29 [Comp. St. § 192 et seq.] ; 40 Stats. 1013 (Comp. 
St. Ann. Supp. 1919, § 10251a]), relating to primary, gênerai, and 
spécial élections. 

[1] The relation of the Suprême Court to the judicial power of the 
United States need not be considered. As to the inferior fédéral 
courts, the provision of the Constitution is not self-Cxecuting or au- 
tomatically operative. It was left to Congress to distribute the judicial 
power among them and to prescribe the extent and the means of its 
exercise. 

[2] The original Judiciary Act of 1789 (1 Stat. 78) conferred upon 
the Circuit Courts original cognizance of ail suits of a civil nature at 
common law or in equity, where the matter in dispute exceeded a 
specified value ; but it was held more than a century ago that this did 
not cover the whole ground of the Constitution, and that those courts 
had no jurisdiction of mandamus as an original plenary action. Mc- 
Intire v. Wood, 7 Cranch, 504, 3 L. Ed. 420. In fédéral jurispru- 
dence mandamus is not available to establish or complète an individual 
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right, even though the right may arise under the Constitution and laws 
of the United States. It is regarded as auxiliary or assistant to a 
Jurisdiction already existing; not a^ jurisdiction in the gênerai sensé, 
but one that is actually afoot and is being exercised. Hence it is that, 
unless specifically authorized by Congress, a right under the Constitu- 
tion or laws of the United States may not be enforced by an original 
action in mandamus. The gênerai conferring of jurisdiction of cases 
arising under such Constitution and laws is not of itself sufficient. 

In Knapp v. Railway Co., 197 U. S. 536, 25 Sup. Ct. 538, 49 L. Ed. 
870, the Interstate Commerce Commission sought by an original péti- 
tion for mandamus in a Circuit Court of the United States to compel 
the railway company to make certain reports which an act of Congress 
authorized the Commission to require. The Suprême Court held that 
the jurisdiction of the Circuit Courts under the Judiciary Act of 1789 
had not been enlarged by subséquent statutes ; also that the court had 
no power to enforce performance by the railway company of its duty 
by an original proceeding in mandamus. In Covington Bridge Co. v. 
Hager, 203 U. S. 109, 111, 27 Sup. Ct. 24, 25 (51 L. Ed. 111), the 
court said : 

"We deem it settled beyond controversy, until Congress shall otherwise pro- 
Tide, that Circuit Courts of ttie United States hâve no power to issue a 
writof mandamus in an original action brought for the purpose of securlng 
relief by the writ, and this resuft is not ehanged because the relief sought 
coricerns an alleged right secured by the Constitution of the United States." 

The District Courts of the United States hâve no more power in this 
particular than had the Circuit Courts, to whose jurisdiction they 
succeeded. 

[3] The Corrupt Practices Acts add nothing to the above. They 
require certain things to be donc, prohibit the doing of others, and 
prescribe punishment for violations. Enforcement is by indictment 
and trial in the customary way. No remedy by original action in man- 
damus is given those injured. The proceeding hère is neither an 
inquiry by a grand jury nor the trial of a criminal case under those 
acts. Though Congress might provide for fédéral supervision of ail 
élections, primary, gênerai, and spécial, relating to nomination and 
élection to office under the Constitution and laws of the United States, 
and provide for enforcement thereof by mandamus, or any other suit- 
able remedy, it has not donc so. 

The pétition for rehearing is denied. 
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KETTERER v. LEDERER, CoUector of Internai Revenue. 

(District Court, E. D. Pennsylvania. October 13, 1920.) 

No. 2071. 

1. Internai revenue <^=>2 — Additional tax m case of violation of Liquor Law 
valid. 

Congress may impose a tax in one sum on one dealing in intoxicating 
liquors, through sales for llmlted purposes, and another additional tax on 
him if he exceeds .such llmit. 

3. Constitutional law ©^^SS — "Unconstitutional" deflned. 

The word "unconstitutional," as understood by tlie courts, means that 
the ac't assailed is in conflict with some provision of the Constitution ; not 
that It is contrary to sound prlnciples of législation. 

[Ed. Note. — For othor définitions, see Words and Phrases, First and 
Second Séries, Unconstitutional.] 

3. Constitutional law <S='286 — Spécial tax in addition to criminal punishment 

not déniai of due process. 

The act of Congress enforcing the Eighteenth Amendment, in making It 
a criminal offense to violate the ternis of the act, and in addition sub- 
jeeting the offender to the payment of a spécial tax, coUectlble by the 
ordinary processes. is not a derial of due process of law. 

4. Internai revenue ®=>28 — Injunction not granted to restrain enforcement of 

internai revenue tax. 

A fédéral court will not grant an injunction to restrain collection of an 
internai revenue tax (Comp. St. § 5947) ; Congress having provided a 
différent and not inadéquate remedy. 

In Equity. Suit by Frederick Ketterer again.st Ephraim Lederer, 
Collecter of Internai Revenue for the First District of Pennsylvania. 
On motion for preliminary injunction. Denied. 

Lincoln L. Eyre and J. Washington Logue, both of Philadelphia, 
Pa., for plaintif!. 

Webster S. Achey, Spécial Asst. U. S. Atty., and Chas. D. McAvoy, 
U. S. Atty., both of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The real question involved in this 
•case is that of the power of the court to restrain by injunction process 
the collection of an internai revenue tax, and the propriety of the 
exercise of the power, if possessed. The averments of the bill are 
undenied, and we hâve been asked to allow or disallow the issuance 
of a preliminary injunction upon the averments as the proofs in the 
case. 

The amount involved is not large, and because of this the sug- 
gestion was made that the exécution process, which the défendant is 
proposing to put in force, be not executed until the case could be fuUy 
heard, and the important questions of the rights of the plaintifï in the 
bill involved in the motion fully considered. Acquiescence in this sug- 
gestion as first made has been since withdravv^n, and we are asked to 
décide the question raised on the motion. 

The plaintiff is a dealer in intoxicating liquors, and paid a revenue 
hcense as such. Before the enactment of the Eighteenth Amendment 
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to the Constitution and the passage of the law^s made in the enforce- 
ment thereof, no more would hâve been asked of him. By this légis- 
lation the right of sale, which the plaintiff would otherwise hâve had, 
has been much curtailed. 

The act of Congress enforcing the Eighteenth Amendment has sev- 
eral objectives. One is to make it a criminal offense to do what the 
plaintiff is charged with having donc, and another is to subject such 
persons to the payment of a spécial tax to which they would not be 
otherwise subject, and to subject them to ail the ordinary processes 
for the collection of this spécial tax. 

The power of the court to restrain the défendant from distressing 
the plaintiff by the collection of this tax is asserted, and the exercise 
of ,the power invoked on, the two broad grounds: First, that the de- 
fendant is attempting to impose and collect a fine for supposed crim- 
inal acts, and that it is no less the infliction of punishment because it 
is called a tax, and second, that the National Prohibition Act (Act 
Oct. 28, 1919, c. 85, 41 Stat. 305), at least as to this provision of it, is 
unconstitutional, for the reasons that its language is "vague and in- 
definite," and "it authorizes the punishment of a supposed criminal 
offender without due process of law." 

[1] With respect to the first ground, we are (at least for the pur- 
poses of this motion) unconvinced that a tax in one sum may not be im- 
posed upon one dealing in intoxicating liquors through sales for 
limited purposes, and another additional tax be imposed upon him if 
he exceèds such limit. 

[2] In respect to the second ground of the unconstitutionality of the 
act, it may be first observed that the tçtm "unconstitutional" is often 
used to express a thought far différent from that of its real meaning as 
used in our system of jurisprudence. It is not infrequently used in the 
sensé of ■ conveying a condemnation of a law which has been made in 
violation of sbund principles of législation. It has, however, with us a 
very restricted meaning, which is substantially this : That when an 
act of Congress says one thing, and the Constitution of the United 
States says another thing, the courts are called uponto construe the 
meàhifïg of both enactments in very mUCh the same way in which théy 
would be called upon to dô the same thing if one act of Congresé 
vO'as passed, follpwed by another act on the same subject, negativing 
the provisions of the first act. If the Constitution thus négatives the 
provisions of ah act of Congress, thé provisions of the act are of no 
avail, preciselyas the provisions of an earlier act hâve neither force nor 
validity, if negatived by a later act. 

13] Àpplying this test, we hâve no applicability to the présent con- 
tention of any provision of the Constitution other than the "due pro- 
cess" amendment. To allow an injunction ori this ground, we must 
hold èither that the exaction of the payment of a tax is depriving the 
taxpayer of his property without due process of law, or that, al- 
though Congress has declared it was levying a tax, it was in fact 
doing something else. The first groUnd on which to base this ruling 
is clearly untenable, and the latter finding we décline to make on this 
motion. 
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[4] Congress hàs clearly declared its purpose that the collection of 
«xcise taxes shall net be hampered or delayed by resort to injunction 
process, and has provided a différent and not inadéquate remedy. 

The motion is denied. 



WEEKS V. SIBLEY. 

(District Court, N. D. Texas, at Amarillo. October 22, 1920.) 

No. 79. 

1. Trusts ©='247 — ^Beneflciary may sue to enjoîn trustée from paying tax on 

trust property. 

A suit in equity may be maintained by a beneflciary of a trust to enjoin 
the trustée from maklng return and paying a tax on the trust property 
alleged to be Illégal. 

2. Intenial revenue "S^?— Création of trust to lessen tax llability held légal. 

The dissolution of a joint-stock company and the transfer of its prop- 
erty to a trustée on a trust such as designated in Revenue Act, § 219 
(Comp. St. Ann. Supp. 1919, S 633(i'/sil), held valid, where the transfer 
was permanent and made In good faith, although its purpose was to avoid 
or lessen future tax llability under the statute. 

In Equity. Suit by Harry C. Weeks against S. W. Sibley, trustée. 
Decree for complainant. 

Weeks, Morrow, Francis & King, of Wichita Falls, Tex., for com- 
plainant. 

Rasbury, Adams, Stennis & Harrell, of Dallas, Tex., for défendant. 

WILSON, District Judge. This is an équitable proceeding, brought 
by the complainant, as beneflciary of Thrift Trust No. 4, a trust es- 
tate, for himself and others having like interest. It appears from the 
bill and the évidence introduced that there was organized in 1918 
an unincorporated joint-stock company or association, known as Thrift 
Oil & Gas Company No. 4, for the purpose of developing an oil and 
gas lease in Wichita county, Tex. ; that the complainant, défendant, 
and numerous others acquired stock in said company early in 1919; 
that the opérations of the company were successful; that oil was en- 
countered in paying quantifies upon the land, and the property became 
proportionately very valuable; that on August 19, 1919, said com- 
pany was, by a vote of its shareholders, dissolved, and its assets con- 
veyed to the défendant herein, as trustée of a trust estate, under a 
trust agreement which gave him, for practical purposes, absolute con- 
trol of the property; that on September 3, 1919, he sold the trust 
property for $475,000 in cash and $593,750 to be paid from a certain 
percentage of the oil to be produced from said property; that the 
trust agreement provided for the periodical distribution of the income 
of the trust; that the question of how this transaction was to be 
handled for income tax purposes was submitted to the Bureau of 
Internai Revenue in December, 1919, but no ruling was made until 
May 29, 1920 ; that in due course the trustée made a fiduciary income 
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tax rettirn, rcportîng this transaction siibstantially in accord with tlie 
foregbingf, and showing the names and addresses and distributive 
sharè.s of the gain derived from this transaction by each beneficiary; 
that thereafter the Bureau of Internai Revenlie ruled that the disso- 
lution of Thrift Oil & Cas Company No. 4 vvas a device to escape 
taxation, and ineffective as such, and that the tax should be paid in 
the same way as if the dissolution had not occurred and said sale had 
been made by the original company; that the coinplainant was the 
owner of 15 shares of stock in said Thrift Oil & Gas Company No. 
4 at the time of its dissolution, and continued to own his pro rata in- 
terest as a beneficiary of the trust; that when informed of said ruling 
he protested against a voluntary compliance therewith by the trustée, 
but was informed by the trustée, because of penalties attached to fail- 
ure to make a return or to pay a tax in accordance with the mandate 
of the Bureau of Internai Revenue, that he proposed to comply there- 
with voluntarily. 

Thereupon this suit was brought for the purpose of restraining such 
voluntary compliance, and a teniporary restraining order was issued. 
The Bureau of Internai Revenue and the district attorney of the Unit- 
ed States for this district were notified of the pendency of the suit 
and the subject-matter thereof, and invited to appear as interveners 
or as amicus curiae, which they failed to do. 

It appears from the évidence that thç principal motive of those in 
charge of the affairs of Thrift Oil & Gas Company No. 4 and its share- 
holders in dissolving the company and in creating the trust was to 
avoid or lessen tax liability in the future under the Revenue Act of 
1918, and for the purpose of this opinion it may be taken that that 
was the Sole and compelling motive. It also conclusivély appears that 
the sale thereafter made was not in contemplation of the parties at 
the time of the dissolution ; that there were no agreements or under- 
standings, enforceable or olherwise, regardihg the sale subsequently 
made, and in fact that the purchasers of the property were at the time 
of the dissolution of Thrift Oil & Gas Company No. 4, unknown to 
any of the shareholders, trustées, officers, or attorneys of said com- 
pany. Jiirisdiction of tViis court is invoked on the ground of mul- 
tiplicity of suits and the absence of ail légal means of redress for the 
wrongs which would resuit, 4f the trustée paid the tax and complied 
with the ruling without protest. 

It is the complainant's contention, first that Thrift Oil & Gas 
Company No. 4 had no in corne subject to tax, and could hâve no in- 
come after it had transf erred ail of its assets tô défendant and had 
dissolved, and that any profit or income accruing by virtue of a sale 
subsequently made, accrued to the trust estate, and was subject to tax- 
ation under section 219 of the Revenue Act; second, that the gain or 
enhancement of property realized by the sale is not income within the 
purview of the Sixteenth Amendment, but that it is enhancement in 
capital, and not subject to tax without apportionment among the states 
upon the basis of population, and that any attempt to reach such gain 
or enhancement by tax upon income is unconstitutional and void. 

[1] It seems clear, in view of the décisions in Pollock v. Farmers' 
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Loan & Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 39 L. Ed. 759, 
Brushaber v. U. P. R. R. Co., 240 U. S. 1, 36 Sup. Ct. 236, 60 L. 
Ed. 493, L. R. 1917D, 414, Ann. Cas. 1917B, 713, and Stanton v. 
Baltic Mining Co., 240 U. S. 103, 36 Sup. Ct. 278, 60 L. Ed. 546, that 
under averments similar to those made in complainant's bill this court 
bas jurisdiction; to grant the relief ,sought, there being no reason for 
a différent rule applying as betweèh a beneficiary and a trustée and 
that applied in;,the cases above cited as between stockholder and a cor- 
poration, although it must be admitted that in view of section 3224, 
R. S. (Comp. Sf. § 5947), no member or agent of the Bureau of In- 
ternai Revenue' can be made a party or in the strict sensé precluded 
by the décision of this court herein. 

[2] The évidence establishes that the trust formed as above set 
forth is suçh a trust as is provided for in section 219 of the Revenue 
Act of 1918, it being the character of trust mentioned in section 219 
(a) (4), where the income of same "is to be distributed to the bene- 
ficiaries periodically whether or not at regular intervais." The same 
section provides that in cases coming under paragraph (4) of sub- 
division (a); 

"The tax shall not be paid by the flduciary, but there shall be included in 
Computing the net income of each beneficiary hls distributive share, whether 
distributed or not, of the net income of the estate or trust for the taxable 
year." 

The trust is substantially identical with the one under considération 
by our Suprême Court in the case of Crocker v. Malley, 249 U. S. 223, 
39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 1601, and the distinction 
for purposes of taxation between trusts of this character and associa- 
tions is recognized by the Bureau of Internai Revenue in Solicitor's 
Mémorandum No. 1068, as well as other rulings. It therefore àp- 
pears that, if the purpose and the motive which prompted the disso- 
lution of Thrift Oil & Gas Company No. 4 is not illégal, nor a fraud 
upon the revenue, the complainant's contention in this respect is cor- 
rect, and no income accrued to Thrift Oil & Gas Company No. 4 
by virtue of thé transaction. 

■ It is insisted in the opinion of the sohcitor for the Bureau of In- 
ternai Revenue that this change is a sham and a subterfuge and is 
ineffective. This samé opinion admits the right of an individual or 
corporation to regulate or change its business, with à view of reducing 
or avoiding taxation in the future, but in contradiction with this ad- 
mission holds that the parties involved in this transaction could not 
do so. Supporting this view there are several cited cases, most of them 
by State courts. The case of Pollard v. Bank, 47 Kan. 406, 28 Pac. 
202, cited by the solicitor, is directly opposed to his contention. The 
basis of the décision in the case of Ransom v. City of Burlington, 
111 lowa, 77, 82 N. W. 427, is not that an owner of property may 
not transfer his property or any part thereof for the purpose of avoid- 
ing any sort of tax, but the case holds that the purported transfer in 
the case of a strip from the front of a city lot, made for the purpose 
ôf avoiding a paving âssessment, did not in fact pass title, and for 
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that reason the property was subject to taxation in the hands of pur- 
poited transferor. The same case held : 

"While one may la wfuUy dispose of his proi)erty to escape taxation, even 
taxation of a geperal character, the law wlll not uphold any mère manipula- 
tion under the guise of disposition, the only effect of whleh is to defeat a tax." 

Other casés are cited involving the purchase of tàx-exempt gov- 
ernment securities at the beginning of a taxable year and the conver- 
sion of a cash deposit in a bank into gréeribacks at a similar time, the 
holding of such tax-exempt property for a few days, and the immé- 
diate reconversion of same into taxable property for the purposè of 
escaping the burden of state taxation; the theory of those carrying 
on thèse manipulations being that, when they Could strictly say that 
on the day tax liability was fixed they had no such taxable property, 
they could theh immediately recouvert into property subject to taxa- 
tion, and thus enjoy the benefits of the property subject tô' tax, and 
escape the burdeti of the tax. 

Thèse cases are easily distinguished from the case at bar. There 
is nothing in the record in this case remotely indicatin'g that the dis- 
solution of the Thrift Oil & Gas Company No. 4 was not' permanent, 
and that the shareholders by said dissolution did not perpnanently 
and finally abandon and relinquish ail of the benefits which might there- 
after hav'e arisen on account of their organization as an association. 
To bring the character of cases above cited in line with the instant 
case, it would hâve to be.held in the bond and currency- cases, that, if 
the individual making the change had continued tp hol4 the tax- 
exempt property, he would nevertheless, on ; account of his intention 
pf escaping taxation, be liable therefor, and thus we would havé the 
strange spectacle of constitutional provision overridden, because a 
citizen intended to availhimself of ail of the advantages guaranteed 
to him by the Constitution. 

Bearing in mind the rule of construction which the Suprême Court 
announced in the case of Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 
53, 62 h. Ed. 211, and numerous other ca,ses, to the effect that the 
provisions of the taxing statutes are not to be extended by implica- 
tion beyond the clear iniport. of the language used, and that they 
^re to be construed most strongly against the government and in fa- 
yor of the taxpayer, it is the opinion of this court that the right to 
change the status of an organization, or to dissolve an prgarjizatipn 
in any légal manner, is not made ineffectuai because the niptive; im- 
pelling the change is to rediice or à.vbid taxation in the future. The 
right 30 to do is an inciden ta! right, inseparably conneçted, with an 
individual's right tp own and control his property. It is praçtically 
identical with the sale by a citizen of tax-burdened securities and the 
investment of the proçeeds thereof in tax-exempt ones, -for the pùrpose 
of reducing or avoiding taxation. . ' . 

It is not unnaturàl that any thoughtful business màn' take such steps. 
It is altogether différent frpm tax dodging.. the hiding of taxable prop- 
erty, pr the doing of somé unlawf ul or illégal thing; in order to avoid 
taxation. In view of the above holding, it is, hpt necessary, and the 
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question raised, as ;to whether or not the gain or enhancement in the 
value of property realized by its sale is income, and taxable as such, 
is not hère passed upon. 

judgment therefore will be entered, gtahting the complainant the 
relief prayed for. 



PAYETTE-BOISE WATER USERS' ASS'N, Limited, v. BOND et al. 
(PIPHER et al, Interveners) . 

(District Court, D. Idaho, S. D. September 18, 1920.) 

No. 640. 

1. Waters and water courses <S=»222— Items entering into cost of govermnent 

Project. 

While administrative expenses of the réclamation service, such as 
salaries of the administrative ofiScers and of those who asslsted tbem in 
the performance of administrative duties, are not chargeable as part of 
the cost of a project, the cost of services rendered to that partlcular 
Project, sueh as the Iceeping of its accounte, préparation of engineering 
spécifications, or purchasing and forwarding supplies, whether such serv- 
ices are rendered at the place of the project or elsewhere, or for such 
Project alone or in connection with others, in such case prorative, is 
properly chargeable as a part of its cost. 

2. Waters and water courses ®=»222 — Contested daim of contracter not 

chargeable to settlers in cost of govemment project. 

The amount of the claim of a contractor on an irrigation project, which 
Is tîeing contested by the government In the Court of Claims, cannot 
properly be charged to the settlers as a part of the cost of the project. 

3. Waters and water courses "©=222— Computation of acreage chargeable 

with cost of irrigation project. 

in Computing the acreage on which the cost of an irrigation project 
was to be charged, a gênerai déduction from the lands within the lim- 
Its of the Project of 10,000 acres, because it was "estlmated" that such 
qiiantity would prove Incapable of irrigation, because rough or sandy or 
from seepage, held not justifled, where no land was descrlbed and ex- 
cluded, and ail lands witl^ln the project were equally éntitled to water if 
deiiiariàed, and where spécifie tracts had already been excluded as nonlr- 
rigablè. 

4. Waters and water courses <S=>222— Rights of settlers within irrigation 

project may be judicially determined. 

Settlers on lands within an irrigation project, yvith the understandlng 
that water shall be supplied to thelr laûds atld that the cost of the works 
will be assessed against them, are not concluded by the décision of the 
Sedretary of the Interior as to what their interest in the worlcs shall be, 
' nor as to what sum shall be assessed against their lands for cost of con- 
struction, but hâve rights which may be judicially determined. 

In Equity. Suit by the Payette-Boise Water Users' Association, 
Limited, against J. S. Bond and others. John Pipher and others in- 
tervened. On final hearing. 

For prior opinion, see Payette-Boise Water Users' Ass'n v. Cole, 
263 Fed. 734. 

^ J. B. Eldridge, of Boise, Idaho, and H. A. Griffiths, of Caldwell, Ida- 
ho, for plaintiflf. 

^ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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J. L. McCIear, of Boise, Idaho, Wiïl R. King, of Washington, D. C, 
and B. E. Stoutemyer, of Boise, Idaho, for défendants Bond, Fisher, 
and Weinkauf. 

Thompson & Bicknell, of Caldwell, Idaho, for défendants Riverside 
Irr. Dist. and Pioneer Irr. Dist. 

Hugh E. McElroy, of Boise, Idaho, for défendant ' Nampa & Meri- 
dian Irr. Dist. 

E. G. Davis, of Boise, Idaho, for interveners. 

DIETRICH, District Judge. , In the décision filed on Julv 21, 1919 
(263 Fed. 734), certain conclusions were stated, but entry oi decree in 
accordance therewith was deferred until the September term, in the 
thought that possibly the Réclamation Service might see fit in the mean- 
time to obviate some of the objections held to be valid, and that prog- 
ress could thus be made toward a solution of the controversy, without 
substantial delay or expense. 

It will be remembered that the principal question in issue v^^as the 
propriety of the demand of $80 per acre made against the setders on 
certain of the project lands as a construction charge, and inasmuch as 
the Secretary of the Interior, the officer vested with final authority to 
speak for and bind the government, has f ailed to make findings, and, 
as a witness, was unable or unwilling explicitly to disclose the factors 
which he had used in his computation, the basis of the charge wa,s in 
some respects left to conjecture. By ail considérations of common 
fairness, it was thought the settlers were so clearly entitled to be ad- 
vised f rom an authorized source, and in sufficient détail to enable them 
intelligently and fully to consider the correctness of the charge, that 
the absence of findings was assumed to hâve been the resuit of ap over- 
sight, rather than of design, and it was believed that, attention hav- 
ing been called to it, an appropriate record would be promptly supplied. 

However thait may be, of date October 24, 1919, the director and 
chief engineer of the service signed, and the Secretary approved, an 
instrument entitled "Statement of Gost and Conditional Dedication of 
Irrigation Works, Boise Irrigation Project, Idaho." And upon Oc- 
tober 31st a certified copy theréof was, by leave of court, filed as an 
exhibit in the cause, and served upon counsel for the plaintiffs. (For 
convenience the instrument will be referred to as the sta;tèment.) Sub- 
sequently additional pleadings were filed, and certain settlers with in- 
terests in harmony with those of the plaintiflE were permitted to inter- 
vene; and, further proofs having been taken, the cause is again sub- 
mitted. 

No direct issue was made in the original pleadings touching the in- 
terest which the settlers were to hâve in the System. In the statement, 
for the first time, the Secretary disclosed his position and informed 
them that upon the payment of the announced acreage charge of $80 
for lands outside of, and $70 for lands within, an irrigation district, 
they would be recognized as being the ovi'ners of a one-half intërest 
in the Arrowrock reseirvoir, 98; per cent.-of the Deer Fiat réservoir, 
and 99 per cent, of the diversion works and main canal, with a reser-i 
vation, also, of the power plant at the diversion dam. In its supple- 
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mental complaint the plaintiff asserts the need for the entire capacity 
of the System, and challenges the Secretary's right to withhold any part 
of it, and thus vve hâve substantially a new issue. For convenience 
we will first consider the propriety of the acreage charge, upon the as- 
sumption that the settlers are to hâve only such portions of the Sys- 
tem as are so dedicated to their use. 

In view of the conclusion heretofore reached, that the settlers must 
pay the actual cost of what they get, two prime factors enter into the 
computation of the proper acreage charge: (1) The cost of works of 
which the settlers are to be the beneficiaries ; and (2) the acreage to 
be served thereby. 

Cost. 

First, as to the cost of the project. By the statement it is shown 
that the net cost of the portions of the system (other than the Arrow- 
rock storage) dedicated to the "project lands" (defined to be lands "un- 
der the constructed unit of the project and having no water right from 
private canals") is $6,788,233.18, and of one-half of Arrowrock, so 
dedicated, $2,300,591.91, or a total of $9,088,825.09. It is stated that 
this amount includes nothing on account of surveys and investigation 
for other projects, nothing for drainage expenditures, except for such 
drainage as serves the project lands, nothing for the Notus extension, 
and that it is net, after making déductions for the reserved features, 
namely, $195,305.27 for power plant, $20,000 for 2 per cent, of Deer 
Fiat storage, and $20,000 for 1 per cent, of main canal, which delivers 
the water from the river into the Deer Fiat réservoir; the explana- 
tion being that this canal cost $2,000,000 and Deer Fiat $1,000,000. 

Plaintiff, stating the account by a différent method, reaches a différ- 
ent conclusion; but upon ànalysis it is found that the différence in 
resuit is due to a comparatively few controverted factors, and in the 
interest of clearness and brevity thèse will be referred to, without any 
attempt to set forth in détail the account as stated by either side. 

Notus Extension. 

One disturbing factor is the Notus extension; it having been ex- 
cluded by the Secretary and taken into account by the plaintiff. It is 
not completed, and of course we cannot anticipate at this time pre- 
cisely what the actual cost will be, and the acreage charge having been 
fixed by contràct, the ultimate resuit may be a small profit or a small 
loss; neither is likely to be great. For such interests in the main 
canal and Deer Fiat réservoir as are set apart for it, it is charged. 
True, no crédit is given for the water developed by the drainage sys- 
tem,s, which is its chief water resource, but only in part does such 
water come from project drainage Systems, and besides, taking the éq- 
uitable view, the plaintiff's shareholders and other settlers on the south 
side are charged nothing for the mère right to appropriate water. Ac- 
cordingly it is thought that there was no impropriety in excluding from 
considération both the cost of this extension and the acreage to be 
irrigated therefrom. Were the profit or loss likely to be very consid- 
érable, a différent view might very well be taken. 
269 F.— 11 
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Power Plant. 

So with the power plant at the diversion dam. The installation was 
prima,'rily for construction purposes, and it now has no utility, so far 
as concerns the maintenance and opération of the constructed units. 
If retained, it will be of value only for such revenues as may be real- 
ized from its re:ntal pr from the commercial sale of electric current. 
Crédit is given for its cost, and apparently some allowance also for 
the privilège of using the waterfall; the évidence is meager upon the 
subject, and insufïicîent it is thought to warrant relief. 

Opération and Maintenance Charge. 

Prior to July 2, 1917, the date of the "public notice," ail expenses 
for opération and maintenance were charged to construction, and ac- 
cordingly receipts arising from water rentals or opération charges were 
applied in réduction of construction cost. An item of $208,827.54, 
since collected on account of opération and maintenance, appears to be 
now carried as a reserve for the payment of expenses of opération and 
maintenance, rather than cost of construction. As I understand, it is 
not contended by the plaintifï that the settlers will fail to receive the 
benefit of the item, and it is only a question whether it shall be applied 
to the réduction of construction cost or in the payment of current and 
future opération and maintenance expenses, and hence it is a matter 
of little moment one way or the other. The disposition of it made by 
the Sécretary is not thought to hâve been unwarranted. 

General Expense. 

[1] The plaintifï vigorously assails an aggregate charge of $426,- 
673.56, rrtade up of a large number of items of a gênerai or miscel- 
laneous character, segregated and classified by the plaintifï's accountant 
as follows: 

General expense, Washington office $223,425.48 

General expense, Chicago office 19,482.86 

General expense, Denver office 52,337.14 

Engineering (Washington) 8,997.18 

Office chlef electrical engineer (Washington) 16,889.77 

Consulting engineer (Washington) 1,955.60 

Board of array engineers (Washington) 1,632.67 

Inspection of accounts (Washington) •• • • • 2,090.66 

Central board of review (1915) 127.23 

Congresslonal investigation party • • 2,529.43 

Washington office: Supplies, telegraph, drafting, work, cément in- 
spections, photographie and miscellaneous 97,^)5.54 

$426,673.56 

There is no contention that any one of thèse items is erroneous in 
fact, but only that as a matter of law they are not chargeable as a part 
of the cost of construction. In the main, reliance is had upon certain 
expressions of the Suprême Court in Swigart v. Baker, 229 U. S. 187, 
33 Sup. Ct. 645, 57 h. Ed. 1143. The précise question involved in 
that case was the right of the Sécretary to charge and coUect the 
necessary expenses of opération and maintenance so long as he had the 
management and control of the project System. In discussing it, the 
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court observed that "the cost of surveying those prajects which were 
not developed and the administrative expenses not chargeable to any 
particular project might not be repaid, but thèse sums were so small 
as to be negligible, as against the fundamental idea of the bill, that the 
proceeds of pubHc land as a trust fund should be kept intact," and, 
further, that it was the intent of Congress that the fund is to remain 
"undiminished by local expenses." 

Even if thèse expressions be regarded as other than dicta, it is diffi- 
cult to draw the line of démarcation between chargeable and non- 
chargeable expenses. It could hardly hâve been intended that the place 
where the service is rendered, or the obligation incurred, is a control- 
ling considération. If the accounts of the project are kept in Washing- 
ton, or if supplies are purchased by an agent in New York, or if spécifi- 
cations are gottèn up in Denver, the contribution to the project may be 
quite as direct and bénéficiai as it would be, were such services ren- 
dered in the immédiate vicinity. Neither could it hâve been intended 
to décide that to be chargeable the service must be rendered by one who 
is employed exclusively upon a single project. Upon the other hand, 
gênerai expense of a strictly administrative character, such as the 
salaries of the administrative officers and of those who assist them in 
performing their administrative duties, and ail expenses' strictly inci- 
dental to such performance, would seem to be excluded. In an ex- 
planatory note incorporated in the statement, référence is made for dé- 
tails to a statement (Defendant's Exhibit No. 55) gotten out by the 
project bookkeeper, covering "gênerai expenses (percentage computed 
on cost)." This shows an aggregate gênerai expense charged agaînst 
the project of $795,321.16, but such total includes a subtotal for the 
project office of $483,320.04, the chargeability of which the plaintifif 
does not question. It will be seen that the remainder does not corre- 
spond to the item which the plaintifif assails, but I do not attempt to 
reconcile the statements of the two accountants. Neither exhibit is 
sufficiently explicit, nor is the record as a whole definite enough,, to 
enable me intelligently to apply any principle of classification. , 

The plaintifif offers no serious criticism of the method which was 
employed in prorating the expenses incurred at other offices to the 
several projects, in proportion to expenditures thereon, instead of keep- 
ing account of and charging specifically for the actual time spent by 
employées, now upon one project interest and now upon another, and 
it is assumed that by either method substantially the sàme end will be 
reached. That being the case, if in carrying on construction work in 
différent sections of the West the administration at Washington deems 
it advisable to establish at Chicago a purchasing and transportation 
agency, the function of which is not administrative, but is to buy and 
cause to be forwarded necessary equipment, supplies, and materials, I 
am unable to see why such service for the Boise project should not be 
charged against construction quite the same as a similar service ren- 
dered in the immédiate vicinity. So, if the engineering is concentratèd 
at Denvei", and at that point necessary engineering wOrk is done .for a 
given project, why should not the expense of such service be consider- 
ed a part of the construction cost ? , , 
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But the record fails to furnish sufficient data to enable me to segre- 
gate items of this character from items of purely gênerai administra- 
tion. Of the $426,673.50, testified to by the plaintiff's accountant, 
$320,631.02 is made up of transfers from the Washington offices. In 
the statement it is explained that no administration expenses incurred 
in the office of the Secretary of the Interior were ever charged, and 
hence there is an impHed admission that ail expenses of the Réclama- 
tion Service offices, whether of a gênerai administrative character or 
otherwise, were distributed in the manner already explained. But of 
the $223,425.40, what part was on account of gênerai administration, 
and what part more directly for project construction? And of the 
item of $97,205.54, for supplies, drafting, etc., what part çontributed 
directly to the construction of the Boise project, and what part was 
for gênerai administrative purposes? In short, this issue seems to 
hâve been submitted upon the theory that no expense of any char- 
acter incurred at an office other than the project office is chargeable to 
project construction, and no attempt has been made to classify the ex- 
penditures, or to furnish the data by which they could be classified, 
upon any other theory. From the record as it stands, therefore, I am 
unable to see how I can grant relief upon this account. 

Paige & Brinton Claim. 

[2] In the statement the following charge is made against the con- 
struction cost of the distributive System: 

"Contingent liability in suit ol eontractor in Court of Claims, Paige & 
Brinton v. United States, $325,931.97." 

Paige & Brinton were contractors on the main canal under contract 
of May 19, 1906, and performed construction work thereunder appar- 
ently uritil 1908. On July 5, 1913, they commenced suit in the Court 
of Claims, claiming that there was still due under their contract and 
for damages numerous items aggregating $325,931.97. The case has 
not been disposed of. Upon no theory am I able to see how this charge 
can be justified as a whole. I hâve heretofore found that the under- 
standing was that the Secretary would cause to be constructed and the 
settlers would pay the actual cost of an irrigation system. But, even 
if the other view should be taken, namely, that it is the estimated cost, 
'and hot the actual cost, and that the Secretary is to make such estimate, 
I am still unable to see how the charge can be justified. To say that a 
contingent claim may be estimated at its full value involves a contra- 
dictïoii of terms; such a claim is not contingent. Presumably it is the 
opinion of the réclamation officiais that the claim is invalid, or they 
would hâve recognized it and caused it to be paid. If it is invaHd, the 
settlers ought not to be charged with it. If it is valid, the contractors 
ought to be paid. If its status is uncertain, the settlers ought not to be 
charged with the full amount thereof . It is a matter of common 
knowledge that such claims are usually susceptible to compromise and 
adjustment, and if the settlers are to be charged with a spécifie amount, 
the best settlement possible should hâve been made. Why not give 
them an opportunity to adjust it, if they are to be held responsible 
for it? 
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The government should be fully protected, but not to the unnecessary 
hurt of the settler. As the case stands, it holds a chance to win one- 
third of a million of dollars and no chance to lose, and the farmer to 
lose that amount and to gain nothing. The item alone is a burden 
upon every acre of land of over $2, or approximately $200 for every 
farmer with 80 acres. It is not without significance that, while the 
claim grows out of the construction of the main canal, it was excluded 
from considération in making the computation of the amount charge- 
able to the Notus extension as its part of the construction cost of this 
feature in which it is to hâve a share. If the réclamation officiais and 
the plaintiff cannot agrée as to the proper amount to be charged on 
account of the contingent liability, or if a settlement agreeable to ail 
parties cannot be made with the claimants, the full claim should be 
permitted to stand as a charge only upon condition and with the under- 
standing that, in case the government is successful in defeating it, ap- 
propriate crédit be given the settlers. 

Acreage. 

If, then, the cost is $9,088,825.09 fsubject to a possible déduction of 
$325,931.97 on account of the contingent claim), what is the area to be 
charged with the repayment thereof ? The question has two aspects, 
and relates as well to the sufficiency of the dedicated capacity of the 
System as tothe propriety of the demanded construction charge. If the 
acreage is small, the charge must be proportionately large, and the 
service will be correspondingly good ; but if the charge is based upon a 
small area, and it turns out that a given quantity of watèr must be 
distributed over a larger area, the settler will get a poor water right 
at an excessive cost. The pertinency of thèse propositions will pre- 
sently appear. In the public notice of July 2, 1917, ail persons inter- 
ested were advised that under the project water would be furnished 
for ail the irrigable land shown on the "farm unit plats" approved by 
the Secretary January 26, 1917, and filed in the local land office; such 
lands being parts of 25 designated townships. At the former hearing 
it did not become necessary to compute the précise number of acres 
that were to be irrigated, but ail through the triai it was assumed to be 
between 143,000 and 144,000 acres. The Director of the Réclamation 
Service and the project manager spoke of the area as being in round 
numbers 143,000 acres, and it was so stated in the brief pi project 
counsel. And in the Sixteenth Annual Report (1916-17) it was stated 
that the System was prepared to supply water for 143,856 acres, besides 
lands which already had a partial vested right. 

While a small part of this area was not covered by the public no- 
tice, it is doubtless true that at the time it was promulgated the System 
was in condition to supply 143,856 acres of land, ail of which was en- 
titled to purchase water rights, and it was understood by ail that such 
was the area of the project under the constructed unit, exclusive of 
lands privately owned, having partial water rights. But by the state- 
ment it is now sought to reduce the amount as a basis for Computing 
the acreage charge, and also as a basis for the considération of the 
sufficiency of the dedicated capacity, to 130,000 acres, without ex- 
cluding or cutting ofï certain portions of the residue of the tract from 
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the right at any time to demand and receive water. As already noted, 
what factors were considered or by what method of cOmputation the 
acreage charge called for by the pubHc notice was reached is in a 
large measure left to conjecture, and hence, vvhile the plaintiff argues 
with much show of reason that in the statement some of the factors 
hâve been aUered to meet the necessity of making a concrète showing 
of the propriety of the acreage charge, necessarily the considérations 
advanced are inconclusive. However that may be, the question is only 
of incidental importance, for the ultimate inquiry relates to the facts 
as they are, rather than to what they were assumed to be, in preparing 
either the public notice or the statement. 

Under the heading "Irrigable Area," the statement advises us that 
the "maximum possible irrigable area of new or project lands under 
the constructed unit [is] about 140,000 acres." How this conclusion 
is arrived at is not stated, nor is there any explanation of the dis- 
appearance of the 3,856 acres constituting the différence between the 
140,000 acres and the 143,856 acres announced in the Sixteenth Annual 
Report. The further estimate is made that, of the 140,000 acres, 40,000 
are in the 'Nampa & Meridian irrigation district and 400 in the Set- 
tiers' irrigation district ; the residue being in unorganized terfitory. 
But formerly the Nampa & Meridian irrigation district had 44,060 
acres, it^stead of 40,000. ,This appears from the contract of Jtihe 1, 
1915, between the government and the district, where a total charge 
was made against the district lands of $3,304,500, which, it is ex- 
plained, is at the rate of $75 per acre. By virtue of some agreement, 
pr under the terms of the public notice, it seems to be assumed in ail 
quarters that the acreage charge is scaled down to $70, thus reducing 
the aggregate obligation to $3,084,200. In the statement no reason is 
assigned for cutting out 4,060 acres of this area,. thus reducing the 
amount to 40,000 acres. 

The record being almost silent upon the question, additional testi- 
mony was recently taken, for the purpose of clearing up , the dis- 
crepancy. From this it appears that in accordance with a gênerai 
practice, prevailing on the project and acquiesced in by ail parties, 
déductions hâve been made from the acreage provided for in the 
contract, on account of rights of way for roads, railroads, canals, and 
drainage ditches, and f pr i^'regular pièces lying too high to be reached 
with water, amounting to approximately 4,5O0 acres. So that, taking 
into considération certain slight additions and changes, it turns out that 
the estimate in the statement is approximately correct of the district 
lands. Based largely upon the project manager's testimony, ' the 
following analysis of the project acreage is thought to be substanfially 
accurate: Net amount chargeable with water under contract in the 
Nampa •& Meridian irrigation district, 40,346 acres; net amount in 
the Settlers' irrigation district, 420 acres ; lands shown on farm unit 
plats, under public iiptice and acti^ally under application or individual 
çpntra,ct, 94,624 acres; lands on farm unit plats and under public 
.nojtice, but not yet cpvered by wate^ right contracts, 1,323 acres ; lands 
, shp^i^n; upori .farm unit plats, but not under public notice, and hence not 
subjepttpapplicationi 6,183. acres.;, tptal, 142,3&5acres. 
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At this point, as well as any other, it may be explained that the 6,183 
acres are as fully project lands and entitled to water as any others, 
and 60 per cent, thereof is actually under cultivation and is receiving 
water. It seems that thèse lands are more sandy and uneven than the 
average, and as a concession to the owners public notice is temporarily 
withheld, in order to defer payment of the annual cost installments, 
which, under the law, begin to accrue as soon as pubhc notice is given. 
In the meantime water is furnished on the basis of an annual rental 
charge, but formai applications for permanent rights are net received 
until public notice is given. 

It is further to be added that there are from time to time small in- 
créments to the total acreage of the project, due to the fact that there 
is included in the area of "project lands" only such parts of légal sub- 
divisions as upon survey were found to be susceptible to irrigation by 
gravity from the ditches as constructed; but from time to time, 
through changes in laterals or by the use of pumps, f armers are able to 
reach small additional areas. For example, we are informed by the 
project manager that between November 1, 1919, and July 31, 1920, 
from thèse sources, the area of irrigable and chargeable land on the 
project was increased in the aggregate amount of 218 acres. 

Plaintiff urges that about 584 acres of land in what is called the 
Walters Butte district, for the irrigation of which the project manager 
has been leasing waste water, and 1,835 acres of "Bird Reserve" lands, 
which also receive water under leases from year to year, should be 
added. But so far as appears there is no purpose to sell permanent 
water rights to thèse lands, and such temporary privilèges as they 
enjoy are in subordination to the rights of the settlers upon lands for 
which the rights are permanent. The revenues derived from the leases 
are applied in réduction of opération and maintenance expénse, and 
hence the settlers get the full benefit of it. 

From the foregoing analysis, which is based upon the records of 
the project office, as reported by the project manager, one of the de- 
fendants, and therefore not questioned by them, it appears that, in- 
stead of the "maximum possible irrigable area of new or project lands 
under the constructed unit [being] about 140,000," it is almost 3,000 
acres more, or, accurately speaking, 142,896 acres, net, after making 
déductions for rights of way of ail kinds and high spots. As we hâve 
seen, the Réclamation Service is demanding from the project lands 
generally payment at the rate of $80 an acre on account of construc- 
tion. Apparently it is intended to charge lands in irrigation districts 
at the rate of only $70 an acre ; but the reasons assigned for making 
the distinction are not material at the présent juncture, and will hâve 
later corisideration. The theory of the défendants is that, were there 
no irrigation districts, it would be necessary to charge ail lands at 
the $80 rate, if the government is to be fully reimbursed. But at the 
$80 rate 113,610 acres, out of the 142,896 acres of irrigable lands, 
would fully cover the entire cost of the dedicated portions of the Sys- 
tem, including $325,931.97 contingent claim which has never been 
paid. What reasons, then, are put forward for assuming a shrinkage 
of approximately 29,000 acres, or over 20 per cent, of the entire area? 
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Rongh and Sandy Lands and Seepage. 

[3] In the statement the only explanation applicable to the proJect 
as, a whole is as follows : 

"Kstimatecl aroa wliith will ultimatoly be fonnd unsultable for Irrigation 
on accoimt of the sandy and rougli condition of certain lands and tlie 
seepage of otlier lands, 10,000 acres." 

No reason is perceived why there should be any considérable con- 
tingent factor on account of rough or sandy lands. Seepage déduc- 
tions are in a measure dépendent upon changing conditions, but of 
course lands are as rough and sandy now as they will ever be, and 
if there are to be any déductions they can as well be and should be 
made now, and in such a binding way that settlers upon other lands, 
who are called upon to pay, and do pay, the entire cost of construction, 
will not later bave to share the water to which they thus become enti- 
tled with "estimated" sandy lands, wliich contribute nothing to the 
cost, but, remaining in the project, and being unidentified, bave the 
same légal footing as ail other lands, and may at any time deniand their 
pro rata share of water. If the settlers, who are compelled to pay a 
proportionately higher charge because of this estimated réduction, 
later fînd that the water supjdy they fulty pay for is being distributed 
to niore than the estimated acreage of 130,000 acres, what remedy 
will they bave? They cannot object to delivery to any particular tract, 
however sandy and rough it may be, for neither in the public notice, 
nor in the statement, nor in any other record is there any description, 
particular or gênerai, by which the "estimated" sandy or rough lands, 
which, for the purpose of fîxing the acreage charge it is now assumed 
will not receive water, can be identified. Such lands, if any there be, 
can as intçlligently be acted upon at the présent time as at a later date ; 
and such seems to be the view of the government offîcers, for by an 
order dated November 9, 1918, made upon the recommendation of the 
acting director, the Acting Secretary formally excluded from the pro- 
ject specifically described tracts aggregating 2,039.49 acres. 

We hâve seen that care bas been taken to trim the area carried as 
project lands down to a net irrigable area. High spots bave been 
eut out, and rights of way of ail kinds bave been eliminated, aggregat- 
ing a large area, and sandy and rough lands amounting to 2,039.49 
acres bave been excluded, leaving a net irrigable area of 142,896 acres. 
Under such conditions it is difficult to believe that there is left any 
considérable acreage so rough or sandy that it cannot be irrigated, 
and, it being as easy to détermine now as later the extent and descrip- 
tion of such lands, if any there are, it would not be just to the paying 
settlers to subject them to the péril of an "estimate" so indefinite and 
unnecessary. Accordingly it is thought that an addition to the acreage 
charge on this account is ijnwarranted. 

We are not advised what part of the ' 10,000 acres it is estimated 
will be seeped, and what part is too sandy or rough. Touching the sub- 
ject of seepage, it seems to be the rule that, where the ground water 
rises so high in any particular place that it seriously impairs the util- 
ity of the larid for agricultural purposes, there is a suspension of pay- 
ments which would otherwise be due on account of the cost charge, 
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until, by drainage or other means, the condition can be remedied, 
whereupon the entire charge is collected in due course. Only in cases 
where the land is permanently swamped, in whole or in part, is there 
an absolute cancellation or réduction of the charge; but even in such 
cases apparently payments already made are retained by the govern- 
ment. The rule or practice is gênerai, and applies the same to lands 
in the irrigation districts as to those outside. 

The right of the government to be reasonably protected in some 
suitable manner against loss from this contingency is, of course, to be 
conceded. The only question is as tO the reasonableness of the esti- 
mate or the necessity of imposing upon the settlers so heavy an ab- 
solute burden — the actual payment of over $500,000 — to meet a mère 
contingency which may or may not ever happen. Clearly an estimate 
for permanent seepage of 10,000 acres, or any substantial part thereof, 
finds no basis in the record. The director, testifying approximately 
two years ago, referred in an indefinite way, and admittedly without 
dependable data before him, to the seepage problems upon several 
other distant projects. It is doubtless true that, with irrigation, not 
infrequently drainage becomes a necessity, depending very largely 
upon the geology of the région. That great areas hâve been irrigated 
for a génération in this state without the necessity of extensive drain- 
age is a matter of public history ; but, be that as it may, the testimony 
of Mr. Davis, Mr. Hanna, and Mr. Steward is only to the effect that 
some of the lands are likely to be affected by the rise of ground water, 
and that a small acreage is already so affected. But no one ventures 
to assert that any considérable acreage will be permanently seeped or 
lost to the chargeable acreage. Director Davis was willing to say 
only that with greater care in the application of water and with drains 
"there will be some that will still bave high ground water." Mr. 
Hanna, another officer of the service, concludes bis discussion by 
saying: 

"As a gênerai rule tlie major portion of the lands, however, would be re- 
claimed ; but there is no certalnty that ail of the lands would be reelaimed." 

Mr. Steward testified only that the lands in the lower section would 
become seeped uniess they were drained. The channel of the Snake 
river is in close proximity on one side, and the Boise river on the 
other, and no geological difficulties are anywhere suggested. The 
record shows conclusively that drainage Systems are both effective 
and economically feasible. Drains of considérable extent hâve been 
constructed by the Réclamation Service, in the main for the older lands 
having vested water rights, lying between the Boise river and the 
Project lands, but in part for the project lands, and there is no intima- 
tion that they are wanting in efficiency. A part of this drainage is 
for a portion of the project lands embraced in the Nampa & Meridian 
irrigation district, and though presumably the work was undertaken 
because the lands were at the time being swamped, now, after the 
lapse of five years, there are, according to the testimony of the project 
manager, only 91 acres of seeped lands in the entire area of 40,000 
acres, or less than one-fourth of 1 per cent. 

It may be that in the voluminous record made up at différent hear- 
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ings, widely separated m time, I havë'overlooked testimony upon the 
subject; but outside of a very gênerai statement of Mr. Davis nothing 
has been called to my attetitioft suggéstirig the probability of any seri- 
ous seepage problems in the upper section, and it is quite apparent that 
it is only upon the lands lying under Deer Fiat that drainage to any 
grèat éxtent is likely to become neGessary. It was of this tract that 
Mr. Steward testified, and, as shown on the map identified by him 
(Exhibit 31), with the exception of a few scattering pièces, ail the lands 
seeped up to the présent time, nâmely, 1,532 acres, are below Deer 
Fiat. The Project manager testified that of the aggregate amount 90 
per cent, are in that tegion. ■ While Mr. Steward speaks of the lower 
half of the project, it is plain that he means the section under Deer 
Fiat, which is only a little more than one-third of the entire area^ 
namely, 51,162 acres. The other lands lie up on benches or mesas, 
at considérable élévations above the river, whereas the Deer Fiat 
section is more sandy and uneven, and lies doser to the banks of the 
Boise and Snake rivers. Though apparently having intimate knowl- 
edge of ail the conditions there, it is significant that Mr. Steward does 
not intimate a doubt as to the feasibility of effective drainage. 

While, as already stated, the government should hâve adéquate 
protection, the method hère employed should be adopted only as a last 
resôrt, for âdmittedly it rests upon a guess. There is no pretension 
that the "estimate" has any scientific basis or is logically deducible 
f rom the facts of expérience. What can be said in its support that 
cannot be said for an "estimate" twice or half as large? To a con- 
sidérable' extent it is necessarily arbitrary, and may resuit in great in- 
justice. If, as is doubtless the case, it is entirely feasible to prevent 
the permanent seepage of any considérable area, by the construction 
of suitable drains, Vvhat would be the nature and probable resuit of 
this "estimate," if it stands? The settlers would, in the first place, 
be required to pay the proportionately higher construction charge 
made necessary by excluding 10,000 acres f rom the chargeable area, 
and yet, when drainage is Undertaken, as no one can doubt will sooner 
or later be the cage, they must pay their share of the cost thereof ; 
the liet resulf being that they will hâve paid the full cost of construc- 
tion ancl drainage for the water rights they get, plus the cost of an 
equat watér right for 10,000 acres f rom which they dérive no benefit. 
[ Seepage is one of the, naturel incidents of operating the System, 
and il; would seem to be plain th^t the necessary expepse of providing 
drainage . to prevent damage therefrom is quite as naturally to be 
çovered by. revenues collected for opération and maintenance as any 
Qther expense to prevent damage from opération. The state law 
also establjshes a légal System for the distribution and collection of the 
necessary cost of drainage. H thère be any doubt as to the practica- 
bility of either of thèse methods of securing such funds as may from 
time to time be needed, I see no reason why the settlers could not be 
required, at the time they apply for water rights, expressly to consent 
to such assessments as may become necessary for the purpose. The 
plaintiflÉ was organized by the government for the very purpose of 
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providing a centralized agency to represent the settlers. Under its 
articles of incorporation and by-laws it was to perform important 
functions, and by its contract it assumed large obligations. In the ear- 
lier history of the project it was recognized and frequently dealt with 
as such représentative and responsible agency. If, when it came to 
fixing the acreage charge and providing protection to the government 
to cover the contingency under considération, it had been consulted, 
and had declined to give assistance, or to assent to a more équitable 
method, or were now unwilling to co-operate in providing such pro- 
tection, perhaps a court should give its objections little considération. 
But so far as appears, it was not consulted, and has been and is willing 
to co-operate and lend its assistance. 

It is possible that, before it becomes necessary to enter a formai 
decree, a plan may be suggested, agreeable to both sides, by which 
the government can be protected against the contingency of permanent 
seepage, without the necessity of attempting to find in advance the 
précise acreage which will be so lost. No' reason is perceived why a 
provision in the water application or contracts obligating the settlers 
to submit to pro rata assessments from time to time as the need arises, 
to cover not only necessary drainage, but the unpaid installments of 
construction cost on the small areas, the réclamation of which is found 
to be economically impracticable,,; would not be adéquate fuUy to 
insure the government against loss, and at the same time be équitable to 
the settlers. This thought was apparently in the mind of theSecretary 
when he issued the public notice, for, referring to drainage and dis- 
tributing Works, he therein said: 

"The expense of any further work of this klnd which may in the future 
be necessary must be met by the landowners, through an increase of the con- 
struction charge herein announced, or otherwise." 

Acreage Charge in Districts and Unorganized Territory. 

By section 9 of the public notice of July 2, 1917, the foUowing 
announcement was made: 

"If, wlthin one year from the date of this notice, ail of the irrigable lands 
of the Boise project shown on said farm unit plats are duly pledged in ac- 
cordance with law and the régulations of the Secretary of the Interior to 
return the payment of the constractioi) and opération and maintenance charg- 
es, either through individual contracts, water users' association contracts, or 
through irrigation districts duly organized and conflrmed by judicial decree, 
then the said construction charge of $80 per acre will be reduced to $70 per 
irrigable acre." 

While upon analysis it will be observed that this language announces 
a réduction only. in one contingency, that is, that in one way or another 
ail of the lands of the project be brought under water contracts, it 
seems to hâve been assumed that, where an irrigation district has been 
formed and the necessary steps taken under the state law to apportion 
the benefits to ail irrigable land, the land within such district is en- 
titled to the $70 rate. In practiçe both the officiais at Washington and 
the local Project officiais hayeacted upon such assumption relative to 
the Nampaà Meridian irriga<iion. district^^lthçugh, as we are now ad- 



172 269 FEDERAL BEPQUTEB 

vîsecl by project counsel, the Secretary has not signed an agreement; 
formally covering the subject, and expressly modifying the original 
contract stipulation for a $75 rate. But whether this district is or is 
not entitled to the lower rate is not of présent importance. Our con- 
cern is with the question whether lands in unorganized territory can 
be charged an $80 rate. 

In view of the provision quoted from the public notice, it must be 
assumed that the Secretary was of the opinion that, if ail of the lands 
upon the project paid, a rate of $70 an acre would fuUy reimburse the 
government ; for it will be presumed that he did not knowingly agrée 
to fix an inadéquate charge, and the question therefore really is wheth- 
er he was warranted in addin^ $10 to cover a possible shrinkage in 
the paying area because of the f ailure of some of the lands to apply for 
water right. Certain aspects of the question were discussed in the 
original opinion (Payette-Boise Water Users' Ass'n v. Cole, 263 Fed. 
734), filed July 21, 1919, but it was left open for further considération. 
The f ollowing explanation is f ound in the statement : 

"Unless Irrigation districts, or some form of organization capable of bînd- 
Ing ail the lands, should be formed, it will be necessary to dépend upon in- 
dividual applications or contracta, the making of which is largely optional 
with the Individnal landowners. Wlthout district organizatlons binding ail 
lands, It is estimated that a considérable pereentage of the landowners wlU 
avold paying the government for a water right by picking up waste water, 
or securing water in some other way, or holding the land for spéculation 
wlthout Irrigation. Consequently it is estimated that a charge of approxi- 
niately $70 per acre will be necessary If districts are organized and contracts 
made, binding ail irrigable project lands to pay for a water right, and a 
charge of $80 per acre wlthout such organization; that is, It Is estimated 
that a payment of .$70 per acre from ail project lands guaranteed by an ir- 
rigation district havlng the taxing power enabling it to assess ail the lands 
would bring In a total revenue or payment equal to the amount which would 
be coUected by a charge of $80 per acre upon such of the project lauds as the 
owners thereof may elect to purchase water rights for." 

It is well to recall in this connection that generally there is no dis- 
tinction between lands in the Nampa & Meridian irrigation district 
and those upon the outside. In both cases nonirrigable land is exclud- 
ed from the computation of the irrigable and chargeable area. In 
the district there is no assessment of benefits upon or charge against 
rights of way, or high spots, or tracts which for other reasons are not 
irrigable, and in case of seepage there is a suspension or exclusion, 
the same as in unorganized territory. The estimate we are consider- 
ing, therefore, is of a shrinkage in the net area of irrigable land, ex- 
clusive of rights of way, high spots, and rough and excessively sandy 
and seeped areas, and it rests upon the assumption that for one-eighth, 
or one f arm out of every eight, of such net land, no water right ap- 
plications will be made. Admittedly the land is arid, and without wa- 
ter is of little value, and that for it there is no other legitimate source 
of water supply. In the statement, as we hâve seen, it is suggested that 
some owners would pick up waste water ; but the government stren- 
uously asserts its superior right to this water, and not wholly without 
success. Besidës, if valid and sùfficient rights can be so aèquired by 
landowners out of the district, similar rights may be acquired within 
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the district, and lands- haviiig valid and sufficient water rights in the 
district cannot be charged with the cost of an additional right for 
which they hâve no need. 

It is further suggested that some land may be held for spéculation 
without applying for a water right. It is true there might be unrea- 
sonable delay in some instariccs if tlie government were without remedy 
and were bound to liold water rights indefinitely for possible purchase 
of landowners. But if, exercising its right, the Réclamation Service 
were to announce that applications would be received only up to a 
specified date, and that thereafter such rights as remained unsold 
would be diverted to other purposes, or would be disposed of only 
at a greatly advanced charge, can anyone helieve that a considérable 
number of holders of arid lands, practically worthless without water, 
and with no other available source, would fail to make application 
within the required time? To ask the question is to answer it. And 
what are the facts of actual expérience? According to a statement 
prepared by the project manager, as of date November 1, 1919, seven 
days after the statement was signed, there were, exclusive of district 
lands, 101,912 acres of project lands shown on the farm unit plats. 
For reasons already explained, 6,183 acres of this amount was tem- 
porarily withheld from public notice, and hence from water right 
applications, leaving 95,729 acres, for which the government is willing 
to accept applications. Subjecting this amount to the standard of 
shrinkage relied upon to justify the additional charge of $10 per acre 
for lands in unorganized territory, only 84,138 acres could be 
expected ever to apply for a water right ; whereas, at the very time it 
was made, 92,472 acres were actually under applications, and this in face 
of the fact that controversies had arisen over the terms imposed by the 
government, and that this suit was pending. In other words, when the 
statement was made, there were unapplied for only 3,257 acres for 
which it was possible to make application ; and now upon July 31, 1920, 
1,934 acres more hâve corne under application, leaving unapplied for 
only 1,323 acres. And 218 acres of new lands hâve been added to the 
irrigable and chargeable area, so that, if no further applications ever 
came in, the actual net shrinkage is about 1,100 acres, as against an 
"estimated" shrinkage of approximately 11,000 acres. 

It is suggested that, while this is true, it was the right of the direc- 
tor or the Secretary to make an estimate at the time of the public notice, 
and the mère fact that the estimate turns out to be erroneous is im- 
material. But to this there are several answers. In the first place, 
we hâve no means of knowing on what considérations the charge 
fixed in the public notice was based ; they hâve never been disclosed. 
The statement does not purport to reflect such basis. The estimâtes 
therein made appear to be of the date it bears, and, indeed, it ex- 
pressly modifies the only factor entering into the problem of acreage 
charge upon which there was any definite commitment in the public 
notice, namely, the construction cost of Arrowrock. If such an es- 
timate was made at the time of the original notice, it is thought to hâve 
been highly excessive in the light of the facts theri known, and the 
actual expérience of three years is compétent to corroborate that view, 
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for conditions upon the project during that period hâve been normal, 
and such in gênerai as were to be anticipated. 

But, aside from thèse considérations, the public notice is not to be 
deemed to hâve such sanctity that it cannot be modified in the interest 
of justice. Plainly the Secretary does nqt feel bound by it, for in 
the statement he has transferred crédits approximating $100,000 
from the gênerai canal system to Arrowrock, thus reducing the con- 
struction cost of that unit, and increasing the construction cost of 
the balance of the System, to the extent of $100,000, whereby there 
is imposed upon the settlers on the project lands, if, according to 
the dedication, they get but one-half of Arrowrock, a net additionàl 
burden of $50,000. No criticism of the transfer is intended, for it is 
apparently just. So a correction of the highly excessive and unjust 
estimate under considération should be made. If the public notice is 
not an insurmountable obstacle in the one case, unfavorable to the set- 
tlers, neither should it be in the other, favorable to them. 

It is urged that the settlers in the unorganized territory impliedly 
admit the fairness of the additionàl charge by failing to form irrigation 
districts and take advantage of the lower rate. But such an argu- 
ment is specious. The undertaking of an irrigation district involves 
many considérations other than the différence in water charge. Some 
of the settlers might be willing to pay a différence of even more than 
$10 rather than be subject to some of the burdens which are incident 
to an irrigation district, but hâve no relation to the interests of the 
government. And besides it requires a two-thirds vote of the land- 
owners to form the irrigation district. A majority of the landowners 
in any given section of unorganized territory may prefer to hâve an 
irrigation district, but are powerless to comply with the conditions 
which the public notice imposes, because they constitvite less than 
two-thirds. It actually turns out that in some cases the owner's hold- 
ings are eut in two by the boundary lines of the Nampa & Meridian 
irrigation district, with the resuit that for some of his tract he pays 
$70 and for some of it he must pay $80. 

Hère, as in the case of the other item of estimated shrinkage, one 
of two courses may be adopted : Another "estimate" may be made, 
which in no reasonable view of the facts could exceed 2,500 acres, or 
the charge could be based upon the acreage actually imder contract, 
with the provision that pro rata crédit will be given for such additionàl 
contracts as shall be taken within a specified time, which, as to the 
6,183 acres, should of course be long enough to give reasonable oppor- 
tunityto landowners to make application after it is publicly announced 
that applications will be received. The latter course would seem to be 
the; safer and more équitable, and I ara advised of no reason why it 
should not be f pllowed. , It is in principle indistinguishable from the 
plan of the public notice, for there it.was, in substance announced. th,ai; 
only applications upon the $80 basis would be received, but, if within a 
year ail the lands were pledged, crédit would be given, at. the rate of 
$10 per acre on ail contracts. The détails of such a course are left 
to be worked out in such a way as to entail the least possible incpn- 
venience to either side. 
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" Has the Plaintiff Any Rights in the One-Half of Arrowrock 
Storage Withheld from Dedication? 

[4] As already indicated, this issue is a new one, for until the 
statement was filed there was no assurance what parts of the System 
the Réclamation Service would contend were covered by the cost 
charge prescribed in the public notice. Notwithstanding an express 
disavowal from the bench of any intention so to hold, it seems still to 
be urged for the défendants that in the original opinion it was decided 
that the Secretary had absolute authority, and that theref ore the state- 
ment is conclusive, not only upon the government, but upon the 
settlers and the courts as well. True, it was said in summing up the 
discussion that — 

"The settlers are entltled to hâve from an authoritative source and of record 
a déclaration of the cost of the project as a whole, and of the portion of 
which it Is intended they shall ultimately become the bénéficiai owners," and 
an "authoritative description of said property." 

But, when read in its proper relations, there is no ground for con- 
struing this language as a concession of the power of the Secretary 
to bind the settlers and foreclose inquiry in the courts. To the con- 
trary, both in the discussion and in the recapitulation such authority 
was expressly denied. By authoritative source référence was had to 
some one acting vvith authority to speak for the government, as dis- 
tinguished from subordinate officiais or agencies of the Réclamation 
Service, to whose acts and words the défendants had repeatedly ob- 
jected during the course of the trial, as not being binding upon the 
Secretary or the government. If the settlers accepted and paid the 
acreage charge fixed by the secretary, upon représentations made, not 
by him, but by the director, or project manager, or some subordinate 
officer, that they ijpere to hâve the entire System, they might later be met 
with the contention that the Secretary always intended to reserve a 
portion, and that représentations to the contrary were without binding 
authority. As indicated in another part of the opinion, by authoritative 
source wâs meant one having authority "to conclude the government 
and give reliable and permanent assurance to the settlers." 

An irrigation project is not an autocracy. True, in cases where the 
procédure contemplated by the statute is followed, wide discrétion is 
vested in the Secretary touching the preliminary steps ; but even there, 
when rights hâve once been regularly initiated, they are protected by 
law to the same extent as any other rights. Hère, as pointed out in the 
original opinion, the procédural requirements of the act were waived, 
and the works were constructed upon an understanding, express or 
implied, that water would be supplied to the project lands, and that 
those who received water would pay its actual rather than its "esti- 
mated" cost. Acting upon such an understanding, the lands were set- 
tled upon and improved. If the Secretary has the absolute and un- 
qualified authority now to say what interests such lands shall hâve in 
the constructed works, he may deny them any rights whatsoever. 
Though counsel for the défendants not unnaturally hesitate to recog- 
nize such a resuit, it is necessarily implied from the position taken, and 
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logically cannot be avoided. Fundamentally, therefore, tlie question 
raised by the défendants is whether the settlers hâve any rights at ail 
vvhich a court can protect and enforce. 

First— The 58,000 Acre Feet Heretofore Sold. 

Distinctive considérations apply to the 58,000 acre feet, in the aggre- 
gate, of Arrovvrock water, which has been sold to 2 canal companies 
and 7 irrigation districts, only 2 of which, the Pioneer and the Kampa 
& Meridian ir.rigation districts, are défendants in this case. It is of 
course conceded that, in the absence of the 2 companies and the other 
5 districts, we can make no decree touching the validity of their con- 
tracts. The lands in the 2 défendant districts had such a right as the 
natural flow of the river afïords, and the interests purchased are in- 
tended to furnish a supplemental supply for use during the latter part 
of the season. At first thèse lands were included in the gênerai scheme 
of the project, but because of certain developments, explained in the 
original opinion, later contracts were entered into between the districts, 
the government, and the plaintiff, by the terms of which they were re- 
leased from the obligations originally assumed, certain drainage work 
was to be done, and the districts were to acc|uire the several interests 
in Arrovvrock now in controversy. By thèse contracts the plaintiff 
assented to the arrangements made, and neither it nor its stockholders 
can now be heard to complain. 

It is suggested that because thèse contracts make référence to the 
Warren Act, and that act pro vides for the sale, away from project 
lands, of only surplus waters, they are to be construed as relating to 
only such waters as are not needed upon the project lands, and that 
therefore the rights acquired by the districts are in subordination to 
the rights of the settlers. Lîut the other terms of the instruments are 
too explicit and clear in expressing a contrary intent to admit of such 
an interprétation ; and it is to be added that by ail parties concerned 
it was originally understood that. thèse district lands were to receive 
water. The fact that there was a later modification of the conditions 
and terms on which it was to be delivered does not materially alter 
the case so far as the présent question is concerned. It still remains 
true that by the understanding had when the project was undertaken 
the lands :were to be irrigated and were to be on the same footing with 
those held by the plaintifï's présent stockholders. When they were re- 
leased from the original agreemeiit it was still with the understanding 
that the System would be called upon for water, and that water would 
be furnished. If we use the term "project lands" as embracingonly 
government lands enterable tmder the provisions of the Réclamation 
Act (Comp. St. §§ 4700-4708), of course thèse lands are not within the 
"project"; nor in that sensé were they ever project lands. But we are 
not presently concerned with technical définitions. The uncontro- 
verted fact is that fi-om the inception of the project it hàs always been 
understood by ail parties that thèse lands were to receive water, aTid 
there is no contention that an imdue proportion of the supply has been 
-awarded to theni. Itis therefore thought that the Secretary has âu- 
thority under the Réclamation Act to furnish the water, and no riglit 
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of tlie plaintiff is infringed, because it has always had such under- 
standing and expressly assented to the existing agreements under 
which the water is to be furnished. 

Second— The 76,000 Acre Feet Still Held. 

If, without deciding, we assume that the sales to the other 5 dis- 
tricts and the 2 canal companies are upon the sanie footing as those to 
the Pioneer and the Xampa & Meridian districts, and that therefore 
the amounts so disposed of are no longer available for the project 
lands, it is still conceded that no outside interests bave vested in the 
reserved 76,000 acre feet, and we are asked to détermine the rights of 
the plaintiff in relation thereto. Manifestly such rights as there are 
must bave their source in some promise or représentation made by the 
Secretary, or resuit from the facts by opération of law. 

While the earlier history of the project — the dealings of the parties 
with each other, and their agreements, express or naiplied — discloses a 
gênerai understanding that the settlers should bave substantial rights, 
and clearly négatives the power of the Secretary to deny them water 
altogether, it does not expressly or by clear implication precisely define 
the amount. As before pointed out, the project (using the term in a 
gênerai sensé) has been the subject of growth and transformation. It 
was originally expected to reclami a much greater area, and at the out- 
set the water rights were perhaps to a large extent expected to be 
such as could be supplied by the flood waters of the river, which were 
thought to be sufficient for crops maturing before the middle of July. 
Changes were made in the projected System from time to time, and the 
purpose to irrigate certain lands was abandoned, and as to still others 
it was at least indefinitely postponed. If read with regard to known 
conditions existing at the time it was executed, the contract of Feb- 
ruary 13, 1906, may very properly be construed as evidencing an under- 
standing that water rights should be reasonably adéquate. Section 10 
of article 2 of the plaintiff's by-laws, which are referred to and made 
a part of the contract, clearly implies such an understanding. But of 
course it was not understood that a full seasonal adequacy was guaran- 
teed, for, though storage was even at that time contemplated, there was 
as yet no definite plan for storage facilities. The discovery of the 
Arrowrock site and the undertaking at that point gave assurance of a 
reasonably adéquate seasonal supply. 

While the Arrowrock réservoir was decided upon after the contract 
of 1906 was entered into, and in relation to it there is no spécial supple- 
mental agreement, the record leaves little room for doubt that upon 
both sides, at ail times after it was undertaken, it was understood to be 
an intégral part of the System, and was to be regarded as falling with- 
in the gênerai terms of the contract, the same as any other unit of the 
System. That such was its status seems always to bave been assumed, 
at least until after the public notice was given and this controversy 
arose. The settlers expected to bave the benefit of the stored waters, 
and the réclamation officiais expected to charge them with their proper 
share ' f the cost of constructiiig the dam, the same as in the case of 
any other feature. In, -fixing the acreage charge and making up the 
public notice it was included as a matler of course, and in ail respects 
20!) F.— 12 
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treated the same as if it had been in contemplation when the original 
contract was executed. In his original brief project counsel argued 
strenuously for such an understanding, and urged that in the light of the 
circumstances it would be a fraud upon the government to relieve the 
settlers f rom the obligation to pay for that which they had encouraged 
the Réclamation Service to build, with the implied promise upon their 
part that they would reimburse the government for its necessary out- 
lay. 

It seems now to be the position of counsel that the plaintifï's stock- 
holders and other settlers hâve no right to demand any stored water, 
and that whatever the Secretary apportions to them is a matter of 
grâce, and that any action he may take in the premises is not subject 
to review in the courts. Suppose that the situation hère presented were 
reversed, and that the plaintiff and the settlers, content writh the natur- 
al flow of the river, were declining to take any of the Arrowrock wa- 
ter, or to pay any part of the cost of constructing the dam, and in sup- 
port of such position were contending, as the défendants now contend, 
that the expenditures were riot contemplated when the 1906 contract 
was executed, and that therefore they are under no obligation in the 
premises; and suppose, further, that a considérable portion of the 
réservoir capacity could not be utilized for any other irrigable lands, 
and that therefore there would be no source from which the govern- 
ment could get back a large part of its expenditures — can it be imagin- 
ed that the Secretary would for a moment acquiesce in such view? 
Would he not rather say, as was urged by the défendants in their orig- 
inal brief, that by reason of what has occurred, and the conditions un- 
der which the dam has been constructed, and the dealings between the 
parties, and the common understanding which has prevailed, the obli- 
gation to take stored water and to pay for its cost is upon precisely 
the same footing as the obligation touching the river flow and the cost 
of constructing the distributing system? In the light of ail of the cir- 
cumstances, it is thought that this is the only reasonable view that can 
be taken. 

Is One-Half of Arrowrock Storage Reasonably 
Sufficient for the Project Lands? 

If, then, having in mind the limitations of the system, the understand- 
ing has been that the settlers would receive water rights reasonably 
sufficient for the proper irrigation of their lands, will those portions of 
the System set apart and dedicated by the Secretary supply the requi- 
site amount of water? The lands naturally fall into two gênerai sec- 
tions, the upper and the lower. In the upper, embracing about two- 
thirds of the entire area, or, accurately speaking, 91,734 acres, the 
texture of the soil ranges from fine to médium, and in the lower sec- 
tion, comprising the other one-third, or 51,162 acres, from médium to 
extremely coarse and sandy. In ordinary years the natural flow of 
the river is ample until the early part of July, gradually déclines until 
the latter part of July, and from that time on storage water is the only 
resoUrce of the system. Deer Fiat réservoir is available to the lower, 
and only the lower, section, and Arrowrock réservoir exclusively for 
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the upper. The effective storage capacity of Arrowrock is 268,000 
acre feet, one-half of which amount is, under the statement, dedicated 
to the Project lands, and hence the spécifie question is whether 134,000 
acre feet, measured at the dam, is sufficient, after deducting transmis- 
sion losses, to irrigate the upper section, or 91,734 acres, during the lat- 
ter part of the irrigation season, f rom some time in July until October. 
The question involves the considération, not only of the reasonable 
duty of water at the land for that period, but also necessary trans- 
mission losses. What duty the Secretary adopted in making up the 
statement is not clearly disclosed. As has been observed, the language 
employed in the contract of 1906 is of a very gênerai character, and 
furnishes no definite measure, for "proper duty," "bénéficiai use," and 
"sufiîcient to properly irrigate" are terms of relative import, and con- 
vey no fixed or spécifie meaning. The gênerai language, it is contend- 
ed by both sides, has been measurably defined by the statements and 
admissions of the parties and by established practice, expressing or 
implying an understanding, or at least a concession, as to the spécifie 
amount of water to be supplied. But in one point only can it be said 
the record is entirely clear : The défendants plead and show that in the 
Annual Reports for 1907 and 1908 the duty of water was announced 
as 4 acre feet, measured at the canal headgate, and that in the reports 
from 1912 to 1915, inclusive, and also in a circular of information, ail 
put out after the Arrowrock réservoir was undertaken, as ly^ acre 
feet "at the farm." In their answer, after pleading that the duty of 
water was so "determined, announced, and established" by the Secre- 
tary, they allège that — 

"Throughout the eiitire time that the Boise project was under construo- 
tion the plaintiff and its sharcholders acquicsced and concurred in and agreed 
to the sald establlslied duty of water of 2% acre feet at tlie land, or 4 acre 
feet at the head of the canal, and never olîered any objection thereto until 
the filing of this cause of action, but allowcd the United States to proceed 
with the construction of the said project, and to spend over $12,000,000 there- 
on in reliance upon the said established duty of water, and plaintifï is es- 
topped thereby." 

The pleading is thus a plain concession that the Secretary has held 
out and given the settlers to understand that the water available for 
them will be at the rate of 2^/2 acre feet at the land, or, its équivalent, 
4 acre feet measured at the head of the canal. Whether the plaintiff 
or the settlers hâve assented to such a duty, or by their silence and 
nonaction are estopped, is not so clear. Upon that point the défendants 
further allège and show that during the years 1913, 1914, and 1915 
about 400 applications for stock in the plaintiff company were made to 
and accepted by it, upon forms provided by the Réclamation Service, 
in which the duty of water was defined to be 21/2 acre feet per acre, 
measured at the land, subject, of course, to the limitation of maximum 
need for bénéficiai use. By themselves thèse facts' strongly imply à 
mutual understanding that this was to be the measure of the right. 

In rebuttal, however, the plaintiff shows that the later applications, 
of which there were approximately 1200, were on a form, also pre- 
scribed by the Réclamation Service, in which there was no provision 
for a spécifie amount of water, It also points out that in actual prac- 
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tice throughout the period during which the Arrowrock réservoir has 
been in service the delivery has greatly exceeded 21/2 acre feet, and, 
further, that in certain computations made by project officers and 
prohably considered by the Secretary before the public notice was giv- 
en, a miich larger duty was assumed for ail except a small percentage 
of the acreage, and that in the défendants' answer, prepared and vcri- 
fied by project counsel, who apparently participated in the préparation 
of the statement, if not the public notice, there are avernients to the 
effect that under the dedication as defined in the statement 31/2 acre 
feet will be available at the land (including, of course, the natural flow 
as well as storage), from which it is argued the inference must be 
drawn that the Secretary considered that quantity to be reasonably 
necessary, for, otherwise, presumably he would not bave made the dedi- 
cation. Admittedly 21'2 acre feet is entirely inadéquate for what mighï 
be classificd as "sandy" lands; those which are extremely sandy will 
apparently require at least twice that quantity, and it was for that rea- 
son, as we hâve seen, the Secretary has actually excluded about 2,000 
acres from the original tract. However, most of the "sandy" lands 
are in the lower section, and hence are not directly involved in the 
question. 

If, in harmony with défendants' pleading, we assume, without de- 
ciding, that the duty of 4 acre feet at the" intake, or 21/^ acre feet at 
the land, has been mutually agreed upon, is one-half of the Arrowrock 
storage sufficient to meet the requirement? It will, of course, be as- 
sumed that the intention was to deliver the water at such times during 
the season as there should be need. The right cannot be satisfied by 
the delivery of an excessive quantity during the early part of the sea- 
son and little or none during the latter part. Surely the officers of 
the Réclamation Service never thought that 21/;. acre feet would be re- 
quired during the high-water season alone, or that that amount could 
be beneficially applied during such period. While specifically the 
réservoir at Arrowrock was a later development, storage facilities were 
contemplated at least as early as 1906. In the Fifth Annual Report of 
the Réclamation Service (1906) it is said: 

"ïlie watpr supply for this [P>oise] project will be obtained from Payptte 
and Boise rivers, the natural dist-liarge of botli streams to be refïiilated by 
réservoirs. * * * Storage will be devcloped at two points on tlie lîolse 
river; one on the North fork ; the other on rlie Middle fork. The flood dis- 
ciiarge of thèse stream.s occvu's during May and Jiine, and furnishes an adé- 
quate supply of water for ail grain erops. It is believed that sutlicient stor- 
age can be developed to provide enough water for tlie acreage that will re- 
quire late irrigation." 

That was apparently the understanding of the parties when the orig- 
inal contract was entered into, and accordingly it contains this récital : 

, "Wiiereas, tlie lands enibraced in the area proposed to be Irrigated * * * 
^re naturally désert, * » * and will to a gréa ter or less extent reniain 
linreclainied * * * unless the waters of lîoise and Fayette rivers * ♦ » 
be inipounded," etc. 

In the T\jïelfth Annual Report (selected at randpm), published after 
the Arrowrock dam had been undertaken, thèse statements are f ound 
(page 85):., 
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"Longth of irrij?ation season : From April 1 to Octobor 31 — 214 days." 
"Duty of water, 2% acre foet pcr acre per annum at the farm." 

But the point does not require extended considération. It is too 
clear for discussion that in fixing the duty of water at 21/2 acre feet it 
was understood that the delivery would be throughout the irrigation 
season, at such times as there was need. Expressions relied upon by the 
défendants to the efïect that flood waters would be substantially the 
only resource for the System are found mainly in the preliminary or 
very early reports. 

Apparently prior to the commencement of this suit, at least, it was 
the opinion of the réclamation officiais that the natural flow of the 
stream is ordinarily sufficient only up to the Ist of July. Quotations 
hâve already been made from the Fifth Annual Report expressing such 
a view, and in the public notice of July 2, 1917 (section 10) the "flood 
season" is defined as ending June 30th, and the "storage season" as 
commencing July Ist, for the New York Canal lands, which hâve a 
"natural flow" right super ior to that of the project lands. Under the 
évidence, however, I am inclined to think that upon the average the 
high water holds up a little longer. For four years (1916-1919) water 
was fîrst drawn from the Arrowrock réservoir about July 14, 1916, 
July 12, 1917, June 27, 1918, and June 12, 1919. Admittedly 1919 
was an abnormal year. According to the testimony of Mr. Hanna, the 
project records show that upon the average, during the period from 
1896 to 1919, the river discharge was sufficient to cover alï rights, in- 
cluding those of the project, up to July 2d, and ceased to be available 
tn any amount for the project on July 28th. Assuming that the fall 
from July 2d to July 28th is practically unlform, it may be said that 
the natural flow is adéquate until July ISth, and thereafter dependence 
is exclusively on the storage water, or for one-half of the 214 days, 
which, as we hâve seen, the Réclamation Service recognized as the irri- 
gation season, extending from April Ist to October 3 Ist. Where there 
is a considérable acreage of grains, the irrigated area during this part 
of the season will not average as high as that for the earlier period ; 
but, upon the other hand, the précipitation is less and the température 
higher. There were put in évidence some estimâtes of the monthly re- 
quirements, one of which is based upon the actual expérience of the 
project, and this is as follows: 

"For April, 8 per cent, of the season's supply ; May, 16 per cent. ; June, 
19 per cent. ; .Tuly, 23 per cent. ; August, 20 per cent. ; Septeinber, 12 per 
cent. ; and October, 2 per cent." 

This finds substantial confirmation in the testimony of Mr. Tallinan, 
who bas had wide expérience in the use of water in the valley, and in 
the light of common knowledge, the estimate appearing to be reason- 
able, it may be accepted as approximately correct. Accordingly it is 
held that, under a seasonal duty of 21/2 acre feet, there should be a 
delivery of approximately 1.14 acre feet of storage water, measured 
at the lands. 

The Réclamation Service has apparently estimated the transmission 
loss to be 37.5 per cent., for in some of the annual reports the duty is 
stated to be 21/2 acre feet at the land, and in others 4 acre feet at the 
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head of the main canal ; and, as we hâve seen, in their answer the 
défendants impliedly concède that the one measure is équivalent to the 
other. I find in the record no estimate of the river loss, in transmis- 
sion f rom the réservoir to the head of the canal ; but, taking into con- 
sidération the fact that the canal beds are saturated before delivery of 
storage water begins, and making a small allowance for river loss, 37.5 
per cent, may be taken as a fair estimate of the entire transmission loss. 
It follows that, of the 134,000 acre feet which under the statement is 
available at the réservoir, only 62.5 per cent., or 83,750 acre feet, can 
be delivered at the lands, or enough at the rate of 1.14 acre feet per 
acre for approximately 73,500 acres, whereas the actuab acreage re- 
quiring water will, as we hâve seen, be approximately 91,734 acres. 
If we allow a shrinkage in this acreage of 734 acres, which is probably 
in excess of the amount at the présent time not under actual contracta 
and make provision for only 91,000 acres, under the duty of 2^2 acre 
feet at the land for which défendants contend, the required amount at 
Arrowrock dam would be approximately 166,000 acre feet, or 32,000 
feet more than is provided for in the dedication. It would therefore 
seem to be clear that upon the défendants' theory the settlers are en- 
titled to this additional capacity in the réservoir. 

Unless we accept this théory, it must be héld that no spécifie aniount 
has been agreed upon, and any adjudication of the issues will involve 
a finding as to the duty of water; for if: the plaintifï rests upon the 
gênerai undérstanding that its members shouldhave a réasonably adé- 
quate supply it will be necessary to détermine what is such a supply, 
and, upon the other hand,iî it relies upon the légal theory that the 
Secretary has the authority to sell or otherwise dispose of only "sur- 
plus" water — such as is not required for the project lands— the ques- 
tion is substantially the same. But the courts ought not to be called 
upon to make such détermination until there is a clear necessity there- 
for; and such necessity does not presently exist. In the statement 
the Secretary makes the following announcement : 

"If the members of the Payette-Boise Water Users' Association désire a 
larger proportion of the Arrowroclc réservoir and are willing to pay for tlie 
same, an application to purchase a right to the. use of additional capacity 
out of the réservoir will be considered, if ah acceptable application for the 
same ïs made prior to the sale or dedication of the water to other lands." 

While it may be thought that, in harmony with the earlier practice 
touching matters of interest to the settlers, the plaintifï .should hâve 
been consulted before definite action was taken, either in announcing 
the acreage charge or making the "dedication," the order or mode of 
procédure is not to be regarded as a substahtive right. The Secretary's 
ofifer is conditional, it is true ; but it may be that, upon proper représen- 
tations f rom the plaintifï, he will concède to it substantially what it 
hère seeks. Nor by making such application or claim need it waive any, 
right. If it feels that it has not receivçd'all that justly belongs td it, 
rio reason is perceived why it may not, without préjudice, Seek to hâve 
the mistake corrected. Were its rights in, the premises specifîcally de- 
ïined, perhaps a différent view mignt bé taken. But it is'to be borne 
in mind that within a certain rarige intelligent mon may differ as to tlié 
proper duty of water, and had the Secretary dedicated to the project 
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lands the whole of Arrowrock, and hence charged against them its en- 
tire cosl, it is possible that sdme bf the plaintiff's members would havé 
complained that both the right and the incident burden were excessive. 

It may be conceded that by standards which hâve heretofore been 
generally recognized in the state 21/2 acre f eet represents an extremely 
high duty, and that with that amount the settlers cànnot take full ad- 
vantage of the long growing season prevailing in the Boise Valley, but 
must be content with the production of such crops upon a large pro- 
portion of the acreage as may be grown with equal success under the 
less favorable conditions prevailing in the higher altitudes. Upon the 
other hand, it is also to be admitted that, while not abundant or fuUy 
adéquate, 21^ acre fcet is a substantial supply, and will insure against 
the tragédies which are altogether too common upon projects where 
there is no reasonable relation between the water supply and the acre- 
age to be irrigated. Numerous factors are involved in the problem of 
the duty of water, including considérations of économie policy as well 
as the requirements of plant growth and unavoidable percolation loss- 
es, necessarily great even under the most favorable conditions. Where, 
therefore, by virtue of an agreement or under the law there is on the 
one hand the obligation to supply and upon the other the reciprocal 
right to receive such amount of water as is reasonably necessary, the 
question between the parties is peculiarly one for f air considération and 
discussion, with a view to an amicable agreement as to the spécifie 
amount to be furnished, and while the courts will not décline a real 
controversy, neither will they anticipate one before it actually arises. 

To summarize upon this branch of the case, the parties hâve, in gên- 
erai terms, at least, agreed upon the amount of water to be supplied 
and received, , and that agreement the courts may, and when there is 
need should, interpret and enforce, but such need has not yet arisen. 
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HILDICK APPLE JUICE CO., Inc., v. WILLIAMS. Commissioner of Inter- 
nai Revenue, et al. 

DUFFY-MOTT CO.. Inc., v. SAME. 

(District Court, S. D. New ïorlt. August 17, 1920.) 

No. 603. 

Intoxîcating liquors <S='134 — "Preserved sweet cider" not within Nationa? 
Prohibition Act. 

Tlie unadulterated juice of apples, preserved by the addition of one- 
tenth of 1 per cent, of benzoate of soda, linown and dealt in generally as 
"preserved sweet cider," and made by tlie only knowu praeticable proee.ss, 
and wlilcli is not and cannot become intoxicating whlle it remains fit for 
beverage purposes, held within National Prohibition Act Oct. 28, 1910, tit. 
2, § 4, provldlng tliat "the articles enumerated In this section shall not, 
after havlng been manufactured and prepared for the market, be subject 
to the provisions of this act if they correspond with the following descrip- 
tions and limitations, uamely: * * * (f) Vinegar and pre.served 
sweet cider," and its manufacture and sale held not a violation of the act. 

In Equity. Suit by the Hildick Apple Juice Company, Incorporated, 
and by the Duffy-Mott Company, Incorporated, against William M. 
Williams, Commissioner of Internai Revenue, and others. On mo- 
tions to dismiss hills. Denied. 

Both of the foregoing causes come before me on motions by the défendants 
to disnilss tlie bills of complaint. 

Section 1 of title 2 (41 Stat. 305) of the so-called Volstead Act provides that : 

"When used in title II and title III of this act (1) the word 'liquor' or the 
phrase 'intoxicating liquor' shall be construed to include alcohol, brandy, 
whisky, rum, gin, béer, aie, porter, and wine, and in addition thereto any 
spirituous, vinous, malt, or fermented liquor, liquids, and compounds, whether 
medicated, proprietary, patented, or not, and by whatever name called, con- 
talning one-half of 1 per centum or more of alcohol by volume which are fit 
for use for beverage purposes. • * * " 

SectioH 3 of title 2 provides that : 

"No person shall on or after the date when the eighteenth amendment ot 
the Constitution of the United States goes into etïect manufacture, sell, bar- 
ter, transport, import, export, deliver, furnish or possess any intoxicating 
liquor except as authorized in this act and ail the provisions of this act shall 
be llborally construed to the end that the use of intoxicating liquor as a 
beverage may be prevented." 

Section 4 of title 2 provides that : 

"The articles enumerated in this section shall not, after having been manu- 
factured and prepared for the market, be subject to the provisions of this act 
if they correspond with the following descriptions and limitations, namely : 

"(a)I>enatured alcohol or denatured rum produced and used as provided by 
laws and régulations now or hereafter in force. 

"(b) Médicinal préparations manufactured in accordance witli formulas 
preseribed by the United States l'harmacopœia, National Formulary or the 
American Institute of Homeopathy that are unflt for use for beverage purposes. 

"(c) Patented, patent, and proprietary inediciues that are unflt for use lor 
beverage purposes. 

"(d) ïoilet, médicinal, and antiseptlc préparations and solutions that are 
unfit for use for beverage purposes. 

"(e) Flavoriug extracts and sirups that are unfit for use as a beverage, or 
for intoxicating beverage purposes. 

"(f ) Vinegar and pre.served sweet cider. 

(gssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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"A person who manufactures any of the articles mentloned in this section 
may purchase and possess liquor for tliat purpose, but he sliall secure permits 
to manufacture sucli articles and to purchase such liquor, give the bonds, 
keep the records, and make the reports specified in this act and as directed 
by the comniissioner. No such manufacturer shall sell, use, or dispose of any 
liquor otherwise than as an ingrédient of the articles authorizcd to be manu- 
factured therefrom. No more alcohol shall be used in the manufacture of 
any extract, sirup, or the articles named in paragraphs (b), (c), and (d) of 
this section which may be used for beverage purposes than the quantity 
necessary for extraction or solution of the éléments contained therein and 
for the préservation of the article. * * • " 

The complainants seek to review the décision of tlie Commissioner of Inter- 
nai Revenue on the ground that the latter lias wrongfully refused to grant 
them permits for the manufacture of "preserved sweet cider," as required by 
section 4 of title 2, supra. Section 6 of that title provides that : 

" * * * In the event of the refusai by the Commissioner of any applica- 
tion for a permit, the applicant may bave a review of his décision before a 
court of equity in the manner provided in section 5 horeof." 

Accordingly complainants hâve flled their bills in this court, substantially 
identieal in form, with the exception that the Hildick bill allèges that their 
application for a permit stated that the article proposed to be manufactured 
"will contain when manufactured and prepared for the market moi-e or les» 
than one-half of 1 per centum of alcohol by volume, depending upon thcal- 
coholic content in the pure juiee of the apple, * * * but uot due In any 
manner to the addition to the juice of any substance whatsoever," whlle the 
DufCy-Mott bill allèges that its application for a permit stated that the article 
proposed to be manufactured "will contain when manufactured and prepared 
for the market le«s than one-half of 1 per centum of alcohol by volume." 

Each bill allèges that the complainant has for many years, and long prlor to 
the passage of the National Prohibition Act, manufactured preserved sweet 
cider in the usual course of its business in the foUowlng manner : "Fresh 
apples are dellvered to the plants of the complainant by the growers or 
dealers therein, from which the juice is extracted by passlng the apples 
through grinders and presser», expressing the juice into receiving tanks. As 
the juice is being extracted, benzoate of soda in an amount not exceeding one- 
tenth of 1 per cent, is added thereto, and no other ingrédient whatever is 
added to said juice, nor is any ingrédient taken therefrom. The product thus 
obtained is placed in kegs, barrels, and casks ready for shipment, and at that 
time,",the Hildick bill reads, "may contain more than one-half of 1 per cent, of 
alcohol by volume," and the Duffy-Mott bill reads, "contains less than one- 
half of 1 per cent, of alcohol by volume." "It is then transported to varions 
parts of the country and ultimately reaches the retail distributor who breaks 
the bung of the container and taps it from time to time for sale to his 
customers, who are the actual consumers." 

The bills go on to state that the foregoing process has been for a great 
many years, and now is generally, in use by manufacturers of preserved sweet 
cider throughout the United States, is the best and most approved method 
known, and that the amount of benzoate used in the process is not only the 
amount used as a preservative to retard fermentation by substantially ail 
other manufacturers, but is the maximum amount allowed by thé Department 
of Agriculture under the fédéral Food and Drug Act (Comp. St. §§ 8717-8728), 
and the maximum that can be used without destroying the product as a bev- 
erage. 

The bills also allège that the product is, and for many years has beeit, 
known as "preserved sweet cider," and that "preserved sweet cider is tlio 
unadulterated juice of apples, commercially pressed in large quantities, con- 
taining approximately one-tenth of 1 per cent, of benzoate of soda, which is 
added to the juice during or immediately following the process of pressing." 

The blMs furtlier allège that preserved sweet cider is sweet, and con- 
tains more or less than one-half of 1 per cent, of alcohol by volume when 
pressed because of fermentation that has already occurred in the apple, and 
that when the preservative is added it does not ferment further in an appre- 
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ciable degree whilé In the cask, but under certain âtmospherlc conditions It 
ferments slowly upon the admission of air Into thé cask, Whett the retail dis- 
tribUtor breaks the bung; that preserved sWeet cidei* beèomes ralueless as a 
beverage, or for any purpose, on account of acetous fermentation (as unpre- 
served sweet eider does not) long before the sugar content has been converted 
into alcohdl; that preserved sweet cider Is not intoxicatlng in fact, and ean- 
not become intoxieating in fact, and fit for use for beverage purposes ; that pre- 
served sweef cider, which wlll contaln less than one-half of 1 per cent, 
of alcohol by volume at ail times af ter it is manufactured and prepared 
for the market, and at the timè it is consumed, is impracticablé and beyond 
the power of présent invention. 

The bills set forth section 36 of régulation 60 of the Bureau of Internai 
Revenue, which reads as follows : "Sweet cider containing less than one-half 
of 1 per cent. 6f alcohol by volume may be manufactured and sold without the 
necessity of obtalning permit, provided siich'product is put up and marketed 
in stérile closed containers, or is treated by the addition of benzoate of soda, 
or othèr substance which wlll prevent fermentation, in such proportion as to 
insure the alcoholic content remalnlng below one-half of 1 pér cent, of al- 
cohol by volume. The responsibllity for keeping the alcoholic content re- 
maining below such percentage rcsts upon the manufacturer, and in any case 
where cider Is tound upon the market containing alcohol In excess of the 
allowed percentage the manufacturer will be presumed to hâve manufactured 
and soid an Intoxicatlng liquor." 

The bilis then allège that çomplainants filed applications for permits to 
manufacture preserved sweet cider in the manner above described, to- 
gether with the prescribed bonds, that the applications were rejected and the 
permits réfused. The application of the Duffy-Mott Company contained the 
statement that "the applicant does iibt ihsure that the alcoholic content of the 
preserved sweet cider above described will remain below one-half of 1 per 
centum by volume, but due entlrely to natural causés such as atmôspheric 
conditions, hàndling, transportatidn and the like, said preserved sweet cidêr 
will, after having been manufactured and prepared for the market, but before 
being sold to the consunier or consumed, hâve an alcoholic content in excess 
of one-half of 1 pet centum by volume." The Hlldlck application having stat- 
ed, as I hâve alreauy said, that the article "will contaln when manufactured 
and prepared for the market more or less than Vz of 1 per centum of alcohol 
by volume depending upon the alcoholic content in the pure juice of the app'le 
just before it is pressed," contained no réservation refùslng to insure thàt 
the alcoholic content will remain below one-half of 1 per Centum by volume. 

Each application stated that the liquor would be mlade from the sweet juice 
of thé apple preserved by the addition of 1 per centum of benzoate of Soda ; 
that it is known arid deait in generally as "preserved 'sweet cider," and would 
be placed and seàlëd in casks, barrels, and kegs. The bills pray that the régu- 
lations of the Department requlring the manufacturer to insure the palpte- 
nance of an alcoholic content below one-half of 1 per.centuiïi by vohimè be 
déclared illégal ànd voîd, that the décision refusing to Issue permité'be re- 
versed, and that the permits.be dlrected to issue. The défendants move to 
dismiss thé bills of complaint on varions grounds, which are in substance 
becftuse no causé of action is stated. 

Gilbert & Gilbert, of New York City (Abraham/ S. Gilbert, of New 
York City, W. W. Chamberlain, of Buffalo, N. Y., and Jérôme E. 
Malino, of New York City, «f counsel), for çomplainants. 

Francis G. Caffey, U. S. Atty., of New York City (Alfred D. Van 
Bureh, of ICing^ston, N. Y., ùï counsel), for défendants. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). Although the reason for the décision of the Commissioner in 
rejecting the applications and refusing the permits does not appear, it 
would seem to be due to the fact that neither applicant was willing to 
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insure the permanent alcoholic content of his product, and the Hildick 
Company would not state that the juice of the apples, when first press- 
ed, contained less than one-half of 1 per centum of alcohol by volume. 

The défendants insist that section 1 of title 2 of the Volstead Act 
governs the case, and that no product of any kind can be manufactured 
which contains or may contain more than one-half of 1 per centum 
of alcohol by volume. In this connection they particularly insist upon 
the provisions of section 3 of title 2, which forbid the manufacture or 
sale of any intoxicating liquor after the Eighteenth Amendment to the 
Constitution became effective, and refer to the fact that "intoxicating 
liquor," as defined by section 1, includes ail liquors "containing one- 
half of 1 per centum or more of alcohol by volume which are fit for use 
for beverage purposes." It is important to note, however, that section 
3, supra, in spite of the prohibition clause, and the clause providing 
for a libéral construction of ail the provisions of the act, in order to 
prevent the use of intoxicating liquor as a beverage, contains a careful 
limitation of its sweeping prohibitions in the words, "except as author- 
ized in this act." 

If défendants are sound in their position, what becomes of the broad 
exception of section 4 of title 2 that : 

"The articles enumerated in this section shall not, after liaving been manu- 
factured and prepared for the market, be subject to the provisions of tlais act 
if they correspond with the following descriptions and limitations, name- 
ly: * • * 

"(f) Vlnegar and preserved sweet cider." 

Both parties seem to rely on what I think is the inconclusive effect 
upon the construction of the act of the discussions and proceedings 
when it was before Congress. Such sources of interprétation ought 
only to be resorted to where the act itself is not clear, and the words 
of title 2, section 4, of the statute seem to me to bear but one meaning. 
If the article manufactured corresponds with the description of "pre- 
served sweet cider," it is ex vi termini not subject to the provisions of 
the act. 

The statute very necessarily requires a permit in order to manufac- 
tur,e a liquor which is subject to fermentation, so that no manufacturer 
shall put out an article which does not correspond with the description 
of section 4, supra. It may well be that the Commissioner, in issuing 
permits to manufacture, has the right in a reasonable way to direct the 
mode of preserving the apple juice, and as part of the régulation of 
manufacture intrusted to his care to specif;jr the kind of containers 
which shall be used to prevent fermentation of the cider, and the way 
in which they shall be sealed. It may be that preserved cider, made 
out of apples the juice of which has so fermented in the apples that it 
contains more than one-half of 1 per centurn of alcohol by volume, is 
, not preserved sweet cider within the meaning of the statute, because 
other apple juice as a practical matter can be obtained. Thèse, how- 
ever, are in my opinion matters ox fact, of which this court cannot take 
judicial notice. 

The bills allège that the complainants' products are made from the 
unadulterated juice of apples, are preserved in the usual way, are in 
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fact and within tlie gênerai acceptation of the term "preserved sweet 
cider,'' and are at no time mtoxicating. They further allège that it is 
impossible to manufacture a preserved sweet cider that will at ail 
times contain less than one-half of 1 per centum of alcohol by volume. 
They thus bring the case fully within the permissive clause of section 
4 of title 2 of the Volstead Act, are consequently within the exception 
contained in section 3 of title 2 of the Volstead Act and do not offend 
the Eighteenth Amendment of the Constitution. 

Défendants argue that, though ail the allégations of the complaints 
be true, though the liquor sought to be manufactured is to he man- 
ufactured in the only known way, though it is in fact "preserved sweet 
cider" of the only known kind, and thcugh it can never be intoxi- 
cating m fact, it is yet lawful for them to exclude it. Such a position 
is in the very face of the provisions of section 4, supra, and leaves 
nothing for subdivision (f) of that section to operate upon. It is clear- 
ly untenable. 

The régulation of the Department seems to hâve been complied with 
by the applicants in ail respects except those in which they say com- 
pliance is impossible. The requirement that an applicant can use only 
juice from apples that contain a liquid having less than one-half of 1 
per cent, of alcohol by volume, that he so préserve, encase and seal 
the juice that it never can hâve a higher percentage of alcohol, may 
or may not, after the facts are known, be a valid régulation. What in 
truth is the natural alcoholic content of the juice of the apple when 
first extracted, what is the best practical mode of preserving the juice, 
in order so far as possible to prevent fermentation, may be doubtful 
questions of fact, the investigation of which will show that the régu- 
lation is valid. If the défendants can disprove the facts alleged, they 
can do so after answer. The complainants, however, say in their bills 
of complaint that their products are made from unadulterated. juice of 
apples, and that they are preserved in the best way practicable, and 
that their product is "preserved sweet cider." Thèse allégations, ad- 
mitted by the motions to dismiss, show an unreasonable and unwar- 
ranted refusai by the défendants to grant pcrmits. 

The décision of Houston v. St. Louis Packing Co., 249 U. S- ,479, 
39 Sup. Gt. 332, 63 I,. Ed. 717, is not in point, for there the action of the 
department was héld by that court, after a trial, to be justifiable. In 
the présent case, which arises on demurrer, there appears no ground 
for défendants' position, except their légal theory that section 4 (f), 
supra, is limited by the preceding section 1. With that theory I whoUy 
differ! If preserved sweet cider was to be subject to the limitations 
of sections 1 and 3 of title 2, there was no reason for inserting it in sec- 
tion 4, where it is in express terms taken out of the provisions of the 
Volstead Act. To place it in section 4, and then by the provisions of 
section 1 prohibit its manufacture in the only practicable way would 
be an almost incredible species of self-repugnant and nugatory légis- 
lation. 

The motions to dismiss are denied, and leave is granted to answer 
within 20 days. 
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In re GNADT. 

(District Court, E. D. Missouri, B. D. Docember 17, 1920.) 

No. 6994. 

Aliens <§='62— Déserter from United States army will not be admitted to 
citizenship. 

An alîen who deserted from tlie milltary service of the ITnited States, 
and was convicted and senteneed therefor by a court-martial, will not 
be aduiltted to citizenship. 

Application of Albert Ernest Julius Gnadt for naturalization. De- 
nied. 

M. R. Bevington, of St. Louis, Mo., Chief Naturalization Examiner, 
for the United States. 

DYER, District Judge. Under the provisions of the act of June 
29, 1906 (34 Stat. pt. 1, p. 596), the petitioner declared his intention on 
September 14, 1915. On May 25, 1918, he filed his pétition for nat- 
uralization, which is now under considération. The évidence disclos- 
es that this candidate enlisted in the United States army ; that he later 
deserted therefrom; that he was subsequently taken into custody, 
tried by a gênerai court-martial upon the charge of désertion, in viola- 
tion of the forty-seventh Article of War, found guilty of such charge, 
and senteneed, among other punishments, to be dishonorably dis- 
charged the service and to be confined at hard labor for one year. 

Upon his conviction of the charge of désertion he forfeited his 
right to become a citizen of the United States under sections 1996 
and 1998 of the Revised Statutes (3952, 3954), which provide that ail 
persons who deserted the military or naval service are deemed to hâve 
voluntarily relinquished and forfeited their rights of citizenship, as 
well as their right to become citizens. Section 1998 was amended by 
Act Aug. 22, 1912 (37 Stat. 356), which provides, among other things, 
that the loss of rights of citizenship heretofore imposed by law upon 
deserters from the military or naval service may be mitigated or re- 
mitted by the Président, where the offense was committed in time of 
peace, and where the exercise of such clemency will not be prejudi- 
cial to the public interests. 

It is sufficient, in a case of this character, to establish the fact that 
the candidate concerned deserted the military service of the United 
States. Such a déserter will not be naturalized. His application will 
be denied, with préjudice to his right to renew the same. 

^isaFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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COLUMBIA GRAPHOPHONB CO. x. 330 WEST NINETY-FIFTH ST. COK« 

PORATION. 

(District Court, S. D. New York. June 11, 1920.) 

1. Liens <S==>7 — Equitable lien for breach of contract. 

Where défendant, holding a contract for the purcliase of real proper- 
ty, contracted to assign sueh contract to complainant, but failed to do 
so, and afterward acquired title under ita contract, complainant held en- 
titled to an équitable lien on tbe property for the advançe pàyment made 
under Its contract, which it was agreed should be returned if the contract 
was not carried out. 
3. Liens ®=>16 — Acceptance of other security only prima facie évidence of 
waiver. 

While an équitable lien may be waived by the acceptance of independent 
security, sueh acceptance is only prima facle évidence of waiver, and 
merely casts the burden of proof on the party asserting the lien. 
3. Equity €=152 — Contract attaciied to bill may be eonsidered on motion to 
dismiss. 

A contract àttached to a bill may be eonsidered on motion to dismiss, 
to détermine the intent of the parties and whether complainant" bas a 
cause of action. 

In Equity. Suit by the Columbia Graphophone Company against the 
330 West Ninety-Fifth Street Corporation. On motion to dismiss 
bill. Ovérruled. 

McAdoo, Cotton & Franklin, of New York City (George H. Sav- 
age, of New York City, of counsel), for plaintiff. 

I. Maurice Wormser, of New York City, for défendant. 

KNOX, District Judge. By this suit plaintifï seeks tp împress 
a lien to the epctent of $72,818.19 upon premises situate at the north- 
west corner of Fifth avenue and Thirty-Fourth Street, in this city. 
The claim of right by the plaintiff to assert a lien, and the déniai of 
5Uch right by the défendant, grow out of the following state of facts: 

Upon November 29, 1919, the défendant agreed to purchase the 
above-mentioned property from, its then owner, Columbia Trust Com- 
pany, and to pay there'for the sum of $1,800,000. Upon -Januaïy 
20, 1920, défendant entered into a contract with the plaintiff whereby, 
in considération of $50,000 then paid, and $300,000 to be thereafter 
■paid, the défendant covenanted to assign ail of its right, title, and 
interest. in and to the contract with the Trust Company, and to di- 
rect the latter to convey the premises in question direct to the plain- 
tiff. The contract betweCn the parties to this litigation provided in 
paragraph 9 thereof as follows: 

"The obligation of the seller to repay to the purchaser the sùm of $50,000 
In case the purchaser shall not accept title hereunder, pursuant to the terms 
of this agreement, shall be guaranteed by Max N. Natanson, Esq." 

In pursuance of this provision of the contract a guaranty in terms 

as follows was executed by Natanson : 

"In considération of the exécution of the foregoing agreement by Columbia 
Graphophone Company, I hereby guarantee to Columbia Graphophone Com- 

-<g=For other cases see same toplc & KEY-NUAlbiîR. ia ail Key-Numbered Digests & Indexes 
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pany the performance of the obligation of the seller as provided in paragraph 
(9) hereof." 

Natanson is the vice président of the défendant corporation. The 
agreement between the parties hereto contained numerous other provi- 
sions, some of which are alleged to hâve been breached by the de- 
fendant, with the resuU that title to the property did not vest in the 
plaintifï. In addition toi this, the défendant retains the sum of 
$50,000 paid on the contract, and for this sum, together with archl- 
tects' fées and other expansés, in the aggregate of $22,818.19, the 
plaintifï seeks relief by -way of lien; the défendant in the mean- 
while having completed its contract with the trust company and 
acquired légal title to the property. 

A demurrer having beeii interposed to the complaint, I must, for 
présent purposes, accept the allégations of plaintifï's pleading as 
true. The demurrer is based upon two propositions advanced by 
the défendant, as follows: (1) That there can be no équitable lien 
in the case of a mère contract to buy a contract of sale from one 
who has not the land; and (2) that, even assuming that a lien in 
favor of plaintiff might hâve arisen, such lien was waived by the 
agreement for and acceptance by the plaintifï of Natanson's personal 
guaranty for the performance by the défendant of its contractual 
obligation with the plaintiff. 

[1] Since the décision in Elterman v. Hyman, 192 N. Y. 113, 84 N. 
E. 9Z7, 127 Am. St. Rep. 862, 15 Ann. Cas. 819, there can be no 
doubt that a vendee under a contract for the purchase of real es- 
tate has a lien on such property in the hands of the vendor for 
the amount of the purchase price paid on account thereof . And I take 
it that, had the original contract between the présent défendant 
and the Trust Company been assigned to the plaintiff herein, the 
latter would hâve succeeded to such lien as then existed in favor 
of the défendant. 

Instead, however, of assigning the original contract of purchase, 
the défendant agreed that it would assign, transfer, and set over 
to the plaintiff ail of its right, title, and interest in and to said con- 
tract, and the plaintiff agreed to carry out and perform the covenants 
made by the défendant in the said original contract in the same 
manner and with like effect as though the plaintiff had been named 
as vendee therein. True, the plaintiff agreed to be bound by such 
additional covenants as were made by it in its contract with the 
défendant; but I fail to see how the plaintiff, subject to the per- 
formance by it of the additional covenants, had anything less than 
an équitable title to the équitable title which the défendant had ac- 
quired from the trust company. It may be that prior to the ac- 
quisition by the défendant of the légal title there was nothing as 
against which the lien might be asserted ; nevertheless such title as 
was possessed by the défendant was held in trust for the plaintiff, 
and when the légal title came into the hands of the défendant there 
was in existence a tangible res into which the équitable title merged, 
and to which the plaintiff 's lien could attach. 

It was held in Barnes v. Alexander, 232 U. S. 117, 34 Sup. Ct. 
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276, 58 L. Ed. 530, that in equïty a contract to convey a spécifie ob- 
ject, even before it is acquired, wili make a contracter a trustée as 
soon as he gets title thereto. See, also, Valdes v. L,arrinaga, 233 
U. S. 705, 34 Sup. Ct. 759, 58 L. Ed. 1163. What the défendant 
in effect hère agreed to was that it would procure to be delivered 
to the plaintifif the title to the trust company property. This it has 
not done, and equity will intervene to see to it that such sum as was 
paid by the plaintiff to bring this resuit about is prot'ected. 

I reach the conclusion that the first proposition adyanced in sup- 
port of the defendant's demurrer is untenable. 

[2] There is much authority to the efïecfthat an équitable lien may 
be waived by the acceptance of independent security; but the ac- 
ceptance of such security is, I think, only prima facie évidence of 
such waiver, and casts the burden of proof upon him who asserts the 
lien. Griffin v. Smith, 143 Fed. 865, 75 C. C. A. 72>. ' 

[3] The Suprême Court, in Cordova v. Hood, 17 Wall. 1, 21 L. 
Ed. 587, has said that the presumption of waiver of lien may be 
rebutted by évidence that such was not. the intention of the parties. 
This intent may be somewhat inquired into upon this demurrer, in- 
asmuch as thé contract of the parties is annexed to the complaint 
and may be considered in determining if plaintiff has a cause of ac- 
tion. Kienle v. Gretsch ReaUy Co., 133 App. Div. 391, 117 N. Y. 
Supp. 500; Winch v. Farmers' Loan & Trust Co., 12 Mise. Rep. 291, 
22 N. Y. Supp. 279 ; Oppenheimer v. Seligman, 164 App. Div. 744, 
150 N. Y. Supp. 156. 

By paragraph 4 it is agreed that — 

" * * * In case the purehaser should not accppt title hereunder, pw- 
suant to the terma of thu agreement, then and In that event the purehaser, 
àt its option, sliàll be relieved of its obligations hereunder, and the seller 
shall thereupon forthwith repay to the purehaser the sum of $50,000 received 
by it hereunder, and the seller will assign to the purehaser, as collatéral se- 
curity for the repayment by the seller of sueh $50,000 as aforesaid, ail of its 
right, title, and interest in said contraet embodied in Sehedule A [the eontraet 
with the trust company] and in and to the above-mentioned sum of $50,000 
paid by the seller to Columbia Trust Company on account of the purchase 
priée ôf said premises, and to the repayment of such sum, and the purehaser 
shall be subrogated to ail the rights of the, seller [défendant] under said 
contract. Sueh contraet shall be reassigned by the purehaser to the seller 
upon payment to the purehaser of said sum of $50,000." 

Now, paragraph 9 of the contract, hereinbefore quoted, was in- 
serted for the benefit of the purehaser. If the purehaser was satis- 
fied with Natanson's guaranty of performance by the défendant, it 
is improbable that the foregoing provisions for subrogation and the 
assignment and reassignment of the contract would hâve fcome into 
existence. The impression I receive is that the purehaser demanded 
and had accorded it the Natanson guaranty in addition to, and not 
in dérogation of, the lien to which the purehaser was entitled, and 
which by the agreement itself is ail but specifically reserved. 

I therefore hold against the défendant upon its second ground of de- 
murrer. 

In view of the conclusions I bave reached, the demurrer must 
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fail, and I therefore do not now détermine if a valid lien may be 

claimed b.y the plaintiff with respect to architects' fées and expansés. 

If I be correct in the views herein expressed, this suit is not con- 

tradictory in theory to the maintenance of an action at law against 

Natanson. 



In re ALDANI. 

(District Court, E. D. Missouri, E. D. December 17, 1920.) 

No. 8Ô95. 

Aliens "©=68 — Obtaining passport as subject of native country nullifles prior 
âedaration of intention. 

Wliere an alien, atter liaving declared lils intention to become a citizen 
of tlie United States, applied for and obtained a passport from the consu- 
lar représentative of liis native country as a subject of such country, to 
return tliereto, his action nulllfied his déclaration, and a pétition for 
naturallzation cannot tbereafter be based thereon. 

On pétition of Francesco Aldani for naturalization. Denied. 

M. R. Bevington, Chief NaturaHzation Examiner, of St. Louis, Mo. 

DYER, District Judge. The petitioner in this cause filed his ap- 
pH cation for citizenship February 11, 1920. This was based upon 
déclaration of intention executed lây him August 22, 1917. 

Some three months after filing the pétition for naturalization in 
question, the candidate, on his own testimony, returned to Italy, the 
country of his nativity. He was unable to procure a passport from the 
American authorities. He accordingly presented himself before the 
diplomatie officer of his native land, stationed hère in St. Louis, and 
procured a passport as an Italian subject. Therein he renewed his 
oath of allegiaftce to the monarch governing that coUntry. 

Such action is inconsistent with the avowal contained in the décla- 
ration of intention of the candidate. His pétition for naturalization 
will accordingly hâve to be denied for the reason that the déclaration 
of intention has been nullified. A pétition for naturalization not 
predicated on a valid déclaration of intention, is void. United States 
V. Mueller, 246 Fed. 679, 158 C. C. A. 635 ; and United States v. Vogel 
(C. C. A.) 262 Fed. 262. 

Pétition denied. 

^:=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
269 F.— 13 
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MICKADIET et al. v. PAYNE, Secretary of the Interior. 

(Court of Appeals of^ District of Columbia. Submlttea October 6, 1920. De- 
cided November 8, 1920.) 

No. 3418. 

1. Certiorari <©='24 — Does not lie to review administrative order. 

A writ of certiorari, which lies to inferior courts and to spécial tribu- 
nals exerclslng judicial or quasi judlelal functlons, cannot be issued to 
review ail a<lmiriistrative order by an executive officer of tliè' United 
States government. 

2. Certiorari <&=>34 — Orders determining inheritance of Lidian lands adminis- 

taative. 

An order of the Secretary of tlie Interior under tlie authority of Act 
May 8, 1906 (Oomp. St. §§ 3951, 4203), and Act June 25, 1910, determining 
the right to inheritance of Indian lands, is an administrative order, and 
a subséquent setting aside of the order la Jikewise administrative. 

3. Indians <S=>37<S) — Court can détermine inlieritance of Indian lands after 

department décision. 

After the Department of the Interior bas rendered a décision awardlng 
Indiûn land to certain clalmants as heirs, the land becomes private prop- 
erty, subject to the jurisdiction of the courts, to détermine conflicting 
clalms thereto, and to render complète justice to ail parties coneerned. 

4. Certiorari ©='24 — Lack of otlier remedy does not autiiorize certiorari to re- 

view administrative order. 

Even if there was no other remedy by whlch an administrative ordër 
might be reviçwed by the courts, that fact would not warrant the issuance 
of certiorarlto rë vie w sucli order. 

Appeàl f rom thé Suprême Court of the District of Columbia. 

Certiorari by Julia Lamere Mickadièt and another agàinst John Bar- 
ton Pàyne, Secretary of the Interior. Pétition dismissed, and peti- 
tioners appeal; Affirmed. 

E. F. Colladay and P. H. Marshall, both, of Washington, d! C, 
for appellants. 

C. E, Wright and C. D. Mahaffie, both of Washington, D.,C., for 
appellee. 

SMYTH, Chief Justice. The appellants hère, as petitionèrs below, 
applied.to the Suprême Court of the District for a writ of certiorari di- 
rected to the Secretary of the Interior, commanding hihi to certify to 
the court the records in a proceeding pending before him, to the end 
that the findings and conclusions which had been reached by him 
in that proceeding should upon review by the court be set; aside 
as nuU and void. A rule to show cause was issued, and the Secre- 
tary made his return thereto, setting forth the reasons which in his 
judgment justified his prayer that the rule be discharged and the 
pétition dismissed. His prayer was granted, and the appellants ap- 
pealed. 

My Soûl Tiebault, a Winnebago Indian, commenced proceedings in 
1896 in the county court of Thurston county, Neb., for the adoption 
of the appellants as his children "to ail légal intents and purposes." 

^ssFor otber cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Ina^„_a 
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The pétition was sustained and a decree of adoption " entered in ac- 
cordance with its prayer. About 10 years thereafter Tiebault died 
intestate, unmarried, and without issue, leaving surviving him the 
two appellants, who claim that, by virtue of their adoption, they are 
his only heirs at law. At the time of his death Tiebault was seized 
of certain real estate situated within the Winnebago réservation, 
Thurston county, Neb., and valued at about $10,000. The appellants 
in 1908 commenced a suit in the United States Circuit Court for the 
District of Nebraska against the relatives of Tiebault who claimed 
to be his heirs and as such entitled to the land. The suit was brought 
under the provisions of the act of Congress of February 6, 1901 (31 
Stat. 760 [Comp. St. §§ 4214, 4215]), which conferred upon the 
court jurisdiction to détermine the claims of persons of Indian blood 
with respect to Indian lands. While the cause was pending the act 
was repealed by the act of June 25, 1910 (36 Stat. 855), and thereby 
the court lost jurisdiction of the cause. Soon afterwards the theater 
of tlie controversy was transferred, by stipulation of the parties, 
to the Department of the Interior. The department decided in favor 
of appellants, permitted them to take possession of the land, and 
instructed the Indian agent at Winnebago, Neb., to pay to them the 
accumulated rents, etc., derived from the land. Threé disbursements 
were made' under this order, the last in September, 1913. A few 
days after this payment was made the Secretary of the Interior in- 
structed the superintendent of disbursements at the Indian agency to 
withhold' further payments from the appellants and to deny them ail 
bénéficiai interest therein. Thereafter one of the nephews of Tie- 
bault made application to the department to reopen the décision of 
January 11, 1913, in favor of the appellants, basing the appHcation 
upon the ground of newly discovered évidence tending to show that 
the decree of adoption passed by the county court of Thurston coun- 
ty, Neb., was secured by fraud and was therefore void. The Secre- 
tary granted the application and ordered the issues thereon to stand 
for future considération. At this point the appellants applied to 
the Suprême Court of this District for a mandamus to compel the 
Secretary to adhère to the décision rendered on january 11. The writ 
was denied, and an appeal taken to this court, which reversed the 
action of the lower court. The case was then removed to the Su- 
prême Court of the United States (Lane v. M.icl<adiet, 241 U. S. 
201, 36 Sup. Ct. 599, 60 L. Ed. 956), whicli held that the applica- 
tion for a writ of mandamus was prématuré, that a court would not 
undertake to control a matter which was in fieri in one of the execu- 
tive departments, and remitted the contrqversy back to the Secre- 
tary for his final disposition. In due course the Secretary annulled 
the décision of January 11, 1913, in favor of the appellants, and 
declared certain parties other than the appellants to be the lawful 
heirs of Tiebault. ilt is this action of the Secretary which the ap- 
pellants now seek to hâve reviewed by a writ of certiorari. 

We hâve been f avored by the appellants witli a caref ully prepared 

brief , which discusses many points ; but we think it is necessary to 

, consider only one, namely; Is certiorari a proper remedy. for the 
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correction of the errors which the appellants claim were committed by 
the Secretary? If not, that of course ends the discussion. 

This court said in Degge v. Hitchcock, 35 App. D. C. 218, 226, 
which was an appHcation for a writ of certiorari to review an ac- 
tion of the Postmaster General, that the writ — 

"lies to inferior courts and to spécial tribunals exercising judicial or quasi 
judlcial functions, to bring tiieir proceedings into the superior court, where 
tliey may be reviewcd and quashed, if It be made plalnly to appear tliat such 
inferior court or spécial tribunal had no jurisdiction of tlie subject-matter, or 
had exeeeded its jurisdiction, or had deprived a party of a right or imposed 
a burden upon him or his property, without due process of law. ♦ * « 
To the estent indicated the writ of certiorari Is in the nature of a writ of 
error ; but it does not, llke the latter, go to errors of judgment that may hâve 
ibeen committed in the process of the exercise of an existent jurisdiction." 
(For this view several authorities are cited.) 

, , Appellants do not deny that the Secretary was acting within his 
jurisdiction when he rendered the décision of which they complain. 
The question of jurisdiction is foreclosed by what is ruled by the 
court in the Mickadiet Case. It was there held that "exclusive juris- 
diction over the subject" was "conferred by the acts in question 
[those of May 8, 1906 (Comp. St. §§ 3951, 4203), and June 25, 
1910 (36 Stat. 855)] upon the Secretary of the Interior." 

[1] In considering our décision in the Degge Case, supra, the Su- 
prême Court said: 

"This case Is the first instance, so far as we can flnd, in which a fédéral 
court has been asked to issue a writ of certiorari to review a ruling by an 
executive officer of the United States government. That at once suggests 
that fhe failure to make sùch appllcatioh has been due to the conceded want 
of power to issue the writ to sueh officers. For. since the adoption of tne 
Constitution, there hâve been countlés^ rulings by heads of departments that 
directly affected Personal and property rights, and where the writ of certiorari, 
if available, would hâve furnislied an effective method by which to test 
the validity of quasi judicial orders under attack." 

The opinion concludes in thèse words: 

"The writ of certiorari Is one of the extraordinary remédies, and being such 
it is impossible to anticlpate what ex'ceptlonal facts may arise to call for 
its use ; but the présent case is not of that character, but rather an instance of 
an attempt to use the writ for the purposc of reviewing an administrative 
order. Public Clearing House v. Coyne, 194 U. S. 497. This cannot be done." 
Degge V. Hitchcock, 229 U. S. 162, 172, 33 Sup. Ct. 639, 57 L. Ed. 1135. 

In the Mickadiet Case the Chief Justice, speaking for the court, said 

that there was ho dispute, "and could be none, concerning the gênerai 

rule that courts hâve no power to interfère with the performance by the 

Land Department of the administrative duties devolving upon it. 
* * * » 

[2] Thus it is clearly established that if the action of the Secretary 
îs administrative in its character, the writ will not lie. That it is admin- 
istrative is made rnanifest by what was said in the Mickadiet Case. 
That case, as we haVe shown, was instituted by the appellants herein 
to prevent the Secretary from settihg aside his previous décision that 
they were the légal heirs of Tiebault. The court held' that his deci- 
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sion was administrative. This was asserted several times. In one 
place tlie court said: 

"It is equally undoiibtod untlcr thèse conditions tliat tlie land was uiider 
the control in an administrative sensé of tlio Land Department for tlio pur- 
pose of carrying ont tlie aet of Congress." 

In several other places it speaks of the décision as an "order'' — an 
"administrative order." If the action of the Secretary in holding ap- 
pellants to be the légal heirs of Tiebault was administrative, as the 
court decided, we cannot perceive how it can be correctly said that his 
action in setting aside that holding, and deciding that they were not, is 
not aiso administrative. 

[3] The burden of appellants' argument seems to rest on the as- 
sumption that, unless the writ is issued, the action of the Secretary is 
beyond review ; but there is no warrant for this. The learned Chief 
Justice, in the Mickadiet Case, said that upon the completion of the 
administrative duties devolving upon the Secretary the courts may 
"correct as between proper parties errors at law committed in the ad- 
ministration of the land laws." In this pronouncement there is nothing 
new. As far back as Litchfield v. Register, 9 Wall. 575, 19 L. Ed. 681, 
the court denied an application for an injunction to restrain the officers 
of the land department from taking action with respect to a dispute as 
to whether or not a certain pièce of land was subject to entry, saying ; 

"After tlie land officers sliall tiave disrosed of tlie question, if any légal 
right of plaintifE has been invaded, lie may soek redress in the courts. He in- 
sists that ho now has the légal title. * * * if they give patents to the 
applicauts for pre-emption, the courts can then in the appropriate pro- 
ceeding détermine who lias the better title or right." 

See, also, Minnesota v. Lane, 247 U. S. 243. 250, 38 Sup. Ct. 508, 

62 L. Ed. 1098, Lane v. Darlington, 249 U. S. 331, 39 Sup. Ct. 299, 

63 L. Ed. 629, and United States ex rel. Hall v. Lane, 48 App. D. C 
279, 284. The moment that the property, whether it be the rents or the 
corpus of the estate, passes out from under the administrative control 
of the Secretary, it becomes subject te the action of the courts, where 
complète justice may be done to ail parties concerned. 

[4] Even if this were not so, the appellants would not be entitled 
to the writ of certiorari, since the Suprême Court has said so unmistak- 
ably that the writ will not issue to review an administrative order made 
by an executive officer of the government. To this rule there are no 
exceptions. 

The judgment of the lower court must be and is affirmed, at the cost 
of the appellants. 

Affirmed. 
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PAÏNE, Secretary of the Iiiterior, v. UNITED STATES ex rel. OLSON. 

(Court of Appeals o£ District of Columbia. Submitted October 5, 1920. De- 
cided November 8, 1920.) 

No. 3376. 

1. Public lands ©==98 — Secretary has légal discrétion as to approval of en- 

triez. 

Under the statute requiring the Secretary of the Interior to approve 
public land entries before patent, the approval of the secretary is not 
a mère form ; but he has a légal discrétion to withhold such approval to 
prevent injustice undor the particular circumstances of the case. 

2. Public lands "^^lOS — Décision land was not vacant held within Secretary's 

discrétion. 

Where a coal Company, under authority from the state, which it be- 
lieved with good reason had tltle to the land, erected valuable improve- 
ments thereon and was operating its mine on such land when the title 
of the State thereto was held invalid, a décision by the Secretary of the 
Interior that the land was not vacant land, within Rev. St. § 2347 ( Comp. 
St. § 4659), authorizing eutry on vacant coal lands, was within his dis- 
crétion and not subject to control by the courls. 

3. Mandamus "S^^IS — Not issued to worlt injustice. 

Though mandamus is classed as a légal remcdy, its issuance is largely 
controUed by équitable principles, and it is granted as a matter of grâce, 
not of right, and therefore is never issued, where it would further a 
wrong or cause an injustice. 

Appeal from the Suprême Court of the District of Columbia. 

Mandamus by the United States, on relation of William F. Oison, 
against John Barton Payne, Secretary of the Interior. Judgment for 
relator, and respondent appeals. Reversed and remanded. 

C. E. Wright and C. D. Mahaffie, both of Washington, D. C, for 
appellant. 

Samuel Herrick, of Washington, D. C. (Culbert L. Oison, of Sait 
Lake City, Utah, on the brief), for appellee. 

SMYTH, Chief Justice. The Secretary of the Interior appeals from 
a judgment of the Suprême Court of the District awarding the re- 
lator a mandamus commanding the Secretary to allow the entry of 
the relator of certain coal land and to give to him in due course a 
patent for the land. A rule to show cause was issued. To this the 
Secretary filed a return and answer. A demurrer by the relator was 
sustained, and judgment followed. 

According to the record the foUowing are admitted facts: The 
State of Utah, under its school land grant of July 16, 1894 (28 Stat. 
107), apparently became the owner of a certain section 16 of \Vhich 
the land in controversy is a part. This section has a coal deposit, 
but the act contained no inhibition against passage of title to minerai 
lands. Up to January 28, 1918, Utah, taking the language of the 
act literally, claimed that it was entitled to the land, irrespective of 
whether or not it contained coal. On that date, however, the Suprême 
Court of the United States decided that this grant did not give title to 
coal land. 

(S^sFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Some time prior to December 8, 1913, but while the state was as- 
serting its right to the land, Spring Canyon Coal Company, owner and 
operator of coal mines adjacent to section 16, erected on the southwest 
part of the N. W.14 N. E.V4 of the section, pursuant to authority pro- 
cured from the state, certain improvements embfacing a power house, 
tippie, tramway, and other structures, valued at about $90,000. After 
their érection, and with full knowledge of their existence and location, 
the relator, on December 8, 1913, applied to the proper United States 
land officer to enter and purchase, under the coal land îaws of the United 
States, the quarter section on which the improvements stood and 
paid to the receiver the appraised value, to wit, $45 the acre. No 
certiiicate, as provided by the régulations goveming the disposition of 
coal lands, has ever been issued to him. In due time Utah filed a pro- 
test against his application, alleging that title to the land had vested in 
it absolutely under its grant, and that the Commissioner of the Gen- 
eral Land Office in anothçr proceeding involving a coal land filing 
had decided that the state under its grant took title to coal lands. The 
local land officiais rejected the state's theory and held its protest for 
dismissal. From this action the state appealed to the Commissioner 
of the General Land Office. 

At this time the case of United States v. Sweet, involving a similar 
question, was pending in court. The lower court held against the 
state in that case, but the Circuit Court of Appeals for the Eighth 
Circuit (228 Fed. 421, 143 C. C. A. 3), in an opinion by Judge San- 
born, reversed the décision and held that the state's title to the land 
was valid. This décision was in turn reversed by the Suprême Court 
of the United States. United States v. Sweet, 245, U. S. 563, 38 Sup. 
Ct. 193, 62 L. Ed. 473. Thereupon the state's appeal to the Com- 
missioner of the General Land Office, which had been permitted to 
rest pending the décision in the Sweet Case, was taken up and dis- 
posed of in accordance with that décision. But the Commissioner 
further held that, inasmuch as the coal content of section 16 was con- 
fined to a tract of about 5 acres in the northeast corner of the quarter 
section entered by the relator, and the coal company, under color of 
title from the state and in good faith, had made valuable improve- 
ments on a part of the quarter section which contained no coal, the 
last-named part should be segregated from the other, and the re- 
lator permitted to perfect entry for the residue. Upon appeal to the 
Secretary this décision was affirmed, except the part providing for 
ségrégation. The Secretary held that, instead of ségrégation, the 
state, if it chose, might, under the act of Congress approved April 
30, 1912 {2,7 Stat. 105 [Comp. St. § 4669] ), sélect the surface of the 
land, with réservation to the United States of coal deposits, in har- 
mony with the act of June 22, 1910 (36 Stat. 583 [Comp. St. §§ 
4666-4668]), and that the coal deposits and mining rights should go 
to the relator, if he desired to accept them. 

Summarized, the facts show that the state believed that it had title 
to the land in controversy. That this belief was not entirely base- 
less is evidenced, first, by the holding of the Commissioner of the Gen- 
eral Land Office; and, second, by the décision of the Circuit Court 
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of Appeals for the Eighth Circuit in the Sweet Case. The coal Com- 
pany procured from the state the right te use a part of the land, and, 
relying on the state's title and acting in good faith, erected on the land 
extensive structures at a cost of about $90,000. If the relator's con- 
tentions are sustained, he will acquire title to those structures with- 
out paying a penny therefor, or else they must be removed. He, with 
the full knowledge of the state's claim, of the coal company's reliance 
on it, of the improvements made by the company, and their value, 
entered the land. By the Secretary's décision he is given an oppor- 
tunity to secure ail the land containing coal, as well as every facility 
for its removal. Thus the substantial rights of the relator, together 
with those of the coal company, are preserved. Was it within the 
Secretary's discrétion to do this, or was he without choice in the sit- 
uation, and compelled, no matter how unjust the conséquence might 
be, to approve relator's entry and pass it for patent? 

[1] It seems to us that the solution of the problem is not difficult. 
The statute requires the Secretary to approve the entry before a patent 
can émerge. His approval is not a mère idle ceremony. True, the 
statute does not give to him arbitrary discrétion ; but it does give him 
power to prevent such an injustice as is sought to be accomplished 
by the relator in this proceeding. Speaking of a like situation the 
Suprême Court of the United States said : 

"We would not be misunderstood in rospect to this matter. We do not 
mean to imply that any arbitrary discrétion is vested in the Secretary ; but 
we hold that the statute requiring approval by the Secretary of the Interior 
was Intended to vest a discrétion in him by wliich wrongs like this could 
be righted, and équitable considérations, so signillcant and impressive as this, 
given full force. It is obvious, it is common knowledge, that in the admin- 
istration of such large and varied interésts as are intrusted to the Land De- 
partment, matters not foreseen, equities not anticipated, and which are 
therefore not provided for by express statute, may sometimes arise, and 
therefore that the Secretary of the Interior is given that superintendlng and 
supervising power which will enable him, in the face of thèse unexpeeted 
contingencies, to do justice." Williams v. United States, 138 U. S. 514, 524, 
11 Sup. et. 457, 461 (34 L. Ed. 102C). 

To the same purport is the language of Mr. Justice Van Devanter 
in the récent case of Northern Pacific Railroad Co. v. McComas, 250 
U. S. 387, 393, 39 Sup. Ct. 546, 548 (63 L. Ed. 1049). He said: 

"The approval or disapproval by the Secretary of the Interior of such 
•lieu sélections is not merely a formai act. It involves an exercise of sound, 
but not arbitrary, discrétion, and makes it admissible for him, where a sélec- 
tion is prolTered for land which a bona flde occupant, misinformed and mis- 
understanding his rights, has reclaimed and improved at large eoat, to reject 
the sélection and hold the title in the United States until, as this court has 
paid 'within the limits of existing law or by spe(àal act of Congress,' the occu- 
pant may be enabled to obtain title from the United States." 

The Williams Case is cited by him and approved. Does not that 
language fit this case? Did not the coal company, acting in good 
faith, but misinformed and misunderstanding its rights, improve a 
portion of the land in question at large cost? And if in the McComas 
Case the Secretary was justified in treating the matter from an éq- 
uitable standpoint, why was there not authority for his doing the same 
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thing in the case we are considering? He may hâve made a mistake 
in his solution of the problem, but that he acted within the radius of 
a Sound discrétion, not arbitrarily, is, in our Judgment, beyond doubt. 
We hâve no povi'er to direct the course of that discrétion. 

[2| Moreover, he was called upon to détermine whether or not 
the land was open to entry at the time the relator entered it. Sec- 
tion 2347 of the Revised Statutes (Comp. St. § 4659) provides: 

"Every person above the âge of tvveiity-one years" shall "hâve the right to 
enter, * * * any quantity of vacant coal lands of the United States not 
otherwise appropriated or reserved by compétent authority," etc. 

Was this land vacant at the time the relator entered it? We hâve 
seen that the coal company had its structures on it under a claim of 
right. What is meant by vacant lands is construed in Cosmos Ex- 
ploration Co. v. Gray Eagle Oil Co., 112 Eed. 4, 13, 50 C. C. A. 79, 
89 (61 L. R. A. 230) where it is ruled that "vacant lands are such 
as are absolutely free, unclaimed, and unoccupied." While we do not 
décide the land was vacant within the meaning of the statute, be- 
cause it is not our province to do so in this proceeding, we are firmly 
of the opinion that a décision by the Secretary that it was not would 
be entirely within his discrétion and not subject to our control. If 
not vacant, then the relator had no right to enter it. 

[3] Besides, the Secretary held, and there is reason for his holding, 
that to grant what relator demanded would work an injustice. It is 
well settled that mandamus is never issued where it would be likely 
to further a wrong or cause an injustice. Courts grant it as a matter 
of grâce, not of right. 

"It issues to remedy a wrong, not to promoto one ; to compel the perform- 
ance of a duty whieli ongbt to be performed, not to direct an act which will 
work a public or private niischief or will be within the strict letter of the law 
but in disregard of its spirit. Although classed as a légal remedy, its issu- 
ance is largely controlled by équitable principles." Duncan Townsite Oo. 
V. Lane, 245 U. S. 308, 311, 38 Sup. Ct. 99, 101 («2 L. Ed. 309) ; United States 
ex rel. Stevens v. Richards, 33 App. D. C. 410; United States ex rel. Laws 
V. Davenport, 34 App. D. C. 502 ; United States ex rel. McManus v. Fisher, 
39 App. D. C. 17C; United States ex rel. l'rettybuU v. Lane, 47 App. D. C. 
134. 

We are satisfied that the Secretary was not acting arbitrarily, but 
was exerting a Sound discrétion — was proceeding in the light of équi- 
table consideration.s — in the action he took, and therefore that the 
court below fell into error in directing the issuance of the writ. 

The judgment is reversed, at the cost of the appellee, and the case 
remanded for further proceedings not inconsistent with this opinion. 

Reversed and remanded. 
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UNITED STATES ex rel. McCULLOUGH et al. v. LANE, Socrctary of the 

Interior. 

(Court of Appeals of District of Columbla. Submitted October 5, 1020. De- 
cided Noyember 8, 1920.) 

No. 3391. 

ï. Appeal and error "§=917(1) — Demurrer admits ail facts well pîeaded. 

On appeal from a judgment entered after a demurrer to the answer 
was overruled, ail matters well pleaded in the answer must be tàken 
as true. 

2. Publie lands <S=>108 — Courts will not review admiaistrative action vvith- 

in jurisdiction, unless arMtrary. 

The action of the Secretary of the Interior In decidlng a question rela- 
tive to public lands, which was wlthin his jurisdiction, cannot be review- 
ed by the courts, even If erroneous, uuless the Secretary aeted arbl- 
trarlly. 

3. Mandamus <S=>85 — Secretai7''s ruling that relinquishment by purchaser of 

public land canceled rights held not arbitrary. 

Where a purchaser of public lands had relinqulshed hIs rights thereto 
because of a claimed shortage In the acreage, knowing of a ruling that 
such relinquishment became efCeetive Immediately without action by the 
office, a ruling by the Secretary of the Interior that such relinquish- 
ment termina ted ail the purchaser's rights, and that the application could 
not be renewed after the land was entered by another, was not so un- 
reasonable as to be arbitrary, and cannot be reviewed by the courts in 
mandamus proceedings. 

4. Public lands "Ssï^iaS — ^After patent îs is»ued equity can protect rights of 

parties. 

If the Secretary of the Interior has erred in hls rulings relatlng to an 
application for public lands, a court of equity can, after patent Is issued 
to the successful applicant, vindicate whatever rights the uusuccessful 
applicants may hâve. 

Appeal from the Suprême Court of the District of Columbia. 

Pétition for mandamus by the United States, on the relation of 
Stephen E. McCullough and another, against Franklin K. Lane, as 
Secretary of the Interior. Judgment for respondent, and petitioners 
appeal. Affirmed. 

Samuel Herrick, of Washington, D. C. (Everest, Vaught & Brewer, 
of Oklahoma City, Okl., on tne brief), for appcllants. 

C. E, Wright and C. D, Mahaffie, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice. [1] The appellants filed their pétition in 
the lower court andasked for a mandamus directing the Secretary of 
the Interior to reinstate on the records of the local land office at Guth- 
rie, Okl., McCullough's entry for certain land which he had purchased 
under the act of June 30, 1913 (38 Stat. 92), and to issue to him a 
patent for the land. In due time the Secretary answered. A de- 
murrer to the answer was overruled, and, the appellants electing to 
stand on their demurrer, judgment was entered for the Secretary. We 
must therefore take as true ail matters well pleaded in the answer. 
Garfield v. United States ex rel. Turner, 31 App. D. C. 332, 335; 

©saFor other cases see same topic & KE"V -NtTMBER In ail Key-Numbered Digests & Indexes 
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Boyd V. Nebraska ex rel. Thayer, 143 U. S- 135, 12 Sup. Ct. 375, 
36 L. Ed. 103. 

The Secretary of the Interior, pursuant to the act of Congress just 
mentioned, adopted régulations governing the sale of the lands, which 
provided that they should be sold at public sale to the highest bidder, 
that he should pay one-fourth at the time of purchase and the balance 
in four equal installments, with interest ; also that failure to make 
the annual payments woufd be a sufficient cause for cancellation of 
the sale or entry. 

In December, 1913, McCullough bid $7.75 an acre for 162.80 acres, 
and his bid was accepted. He made the initial payment, $319.49, 
and received a certificate of sale. No. 08311, upon which were print- 
ed the régulations just mentioned. A short time after his purchase 
another régulation was made by the Secretary, to the efïect that upon 
default in payments by any purchaser the land would become subject 
to .purchase at private sale for a sum equal to the bid made by the 
defaulting purchaser at the public sale. 

Some four days before the first annual payment by McCullough be- 
came due, in December, 1914, he addressed a letter to the receiver of 
the local land office, in which he claimed that there were not as many 
acres in the tract as he had purchased, and asked for an adjustment. 
In answer the receiver inquired how he wished the matter adjusted, 
and added that it was the practice in such cases to relinquish the 
whole tract and m.ake application for the return of the amount paid. 
He also requested McCullough to indicate at his earhest convenience 
what course he desircd to pursue. To this McCullough replied: 

"I wish to relinquish tlie land, as It Is not there, and désire my money 
refunded." 

Thereupon the local land officiais sent to him two blank forms upon 
which he might express what he wanted. He returned both properly 
filled out and sworn to. In one he said : 

"I hereby make application for the return of the purchase money paid or 
cash purchase, entry No. 08311, * * * and on oath déclare that I hâte 
not sold, asslgned, nor in any mannér encumbered, the title to the land 
descrîbed. * * * " 

And in the other: 

"I hereby relinquish to the United States ail my right, title, and claim in 
and to the land described In receipt No. 08311." 

Prior to this time the Secretary had directed that local land officers 
should be instructed to notify ail persons concerned that — 

"the filing of a relinquishment of any entry or claim under the public land 
laws within thelr jurjsdictlon will be treated as absolute, the cancellation 
thereof at once noted of record, and the tract embraced thereln will be held 
open to settlcment and entry without further action." 

This was in force when he relinquished. It meaiis that the moment 
a relmquishment is filed it is to be treated as accepted by the govern- 
ment without further action on the part of any officiai. In January, 
1915, the receiver reportéd to the Général Land Office the action 
which McCullough had taken, àlsotliat his relinquishment had beéfi 



204 2C9 FEDERAL KEPORTEtt 

noted upon the records of the office and would be sent on wltli bis 
return for the month of January. 

McCullough made none of the annual payments required by his 
contract. From the time when he filed his reHnquishment, in Jan- 
uary, 1915, until September 5, 1918, about 3 years and 8 months, the 
land was open for sale. On the last-named date one Capshaw pur- 
chased it in accordance with the régulations of the Secretary and a 
a receipt and certificate of sale were issued to him. Some 8 days 
thereafter, it having become known that the land probably contained 
oil deposits of great value, a person claiming to represent McCul- 
lough wrote to the. General Land Office stating that McCullough had 
never knowingly relinquished the land and that he desired to know 
whether he had lost his rights therein. The Commissioner, not being 
advised of the sale to Capshaw, answered that, for reasons stated in 
his letter, the officers of the local land office were instructed to re- 
instate McCullough's purchase. Upon receiving the instructions the 
officers reported to the Commissioner that the land had been sold, and 
requested further instruction. Within a few days thereafter McCul- 
lough asked permission to withdraw his relinquishment, claiming 
that it was made under a mistake of fact, and ofïering to abide by his 
purchase and pay such sums as might be due. About 3 months after- 
wards he tendered the entire balance of the purchase price, waiving 
any claim on the basis that the tract did not contain the number of 
acres which he had purchased. The tender was refused. Subse- 
quently he denied his signature to the relinquishment papers, but he 
makes no claim of that character now. 

On appeal from the refusai of the local land office to take McCul- 
lough's money, the Commissioner held that his action directing the 
reinstatement of his purchase was subject to the qualification that 
there had been no intervening adverse claim, but that as Capshaw's 
entry had intervened the fulfillment of the direction was impossible, 
and he therefore set it aside and directed that the McCullough re- 
linquishment should be noted on the records of the General Land 
Office and the purchase by Capshaw should be permitted to stand. The 
First Assistant Secretary of the Interior on appeal affirmed the action 
of the Commissioner, and later denied a motion for rehearing. 

McCullough now asserts, notwithstanding the statement in his af- 
fidavit already referred to, that shortly after his purchase he sold 
40 acres of the tract in question to Owen, his coappellant, who on that 
account claims an interest in the action. 

[2] The Secretary's jurisdiction is not denied. Whether or not 
there is error in his ruling is immaterial, unless he acted arbitrarily. 
This has been decided so often by this court and the Suprême Court 
of the United States that it is unnecessary to do more than cite a few 
of the cases. Decatur v. Paulding, 14 Pet. 497, 599, 10 L. Ed. 559, 
609; Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 698; 
47 L. Ed. 1074; Lane v. Hoglund, 244 U. S. 174, Z7 Sup. Ct. 558, 
61 L. Ed. 1066; Ness v. Fisher, 223 U. S. 683, 32 Sup. Ct. 356, 
56 L. Ed. 610; Marquez v. Frisbie, 101 U. S. 473, 25 L. Ed. 800; 
Handel v. Lane, 45 App. D. C. 389; United States v. Roper, 48 
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App. D. C. 69, 75 ; United States ex rel. Red River Lumber Co. v. 

Fisher, 39 App. D. C. 181 ; Payne v. Oison, App. D. C. , 269 

Fed. 198. ^ 

[3] It is conceded that McCullough filed the relinquishment papers 

referred to and demanded the return of what he had paid. He knew 

that according to the régulations of the Secretary his failure to pay 
the installments when they became due resulted in a forfeiture of 
his title to the land. Yet for more than 3 years after he had re- 
linquished he gave no sign that he was not satisfied with what had been 
donc. Not until after he had supposed that the land had become 
very valuable by reason of the discovery of oil in its vicinity did he 
make any complaint. At that time Capshaw had acquired in due 
form title to the land. 

It is urged by the appellants that the relinquishment was condi- 
tioned upon return of the first payment, but it does not say so. It 
and the request for repayment are separate papers, and there is no 
condition expressed in either. Appellants also contend that they bave 
a vested right in the land. This is upon the theory that the filing 
of the relinquishment was only an offer which was withdrawn before 
it had been accepted ; but this is a misconception, for, as we bave 
shown, it was accepted as soon as it was filed. 

Argument is made on the assumption that the local land office offi- 
ciais gave McCullough bad advice. We find nothing in the record to 
support it. They told him what the practice was concerning relin- 
quishments and asked him to sélect the course which he desired to 
pursue. In this we see nothing wrong. 

[4] Cases are cited to the effect that the government could not 
disregard its contract of sale to McCullough, that appellants should be 
protected from mistakes and bad advice of the land officiais, and that 
they bave a vested right in the land. But, obviously, thèse cases are 
not .pertinent, for, as we hâve disclosed, the contract was canceled, 
no mistake was made or bad advice given, and ail rights to the land 
were voluntarily surrendered back to the government by McCullough. 
In saying this we do not mean to be understood as deciding the ul- 
timate rights of the parties. We hâve no power to do that in this 
action. AU we rule is that, even if the Secretary erred, he did not 
act arbitrarily; there was much reason for what he did. And where 
this is so, as the décisions we bave referred to above demonstrate, we 
hâve no power through means of a mandamus to revise his décision. 
If the Secretary bas erred, a court of equity, after patent is issued 
to Capshaw, will, with ail the parties interested before it, vindicate 

whatever rights the appellants may bave. Payne v. Oison, App. 

D. C. , 269 Fed. 198, and cases there cited. 

The décision of the lower court is right, and, is affirmed, with costs. 
Affirmed. 
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SHANKS V. LANE, Secretary of the Interîor. 

(Court of Appeals of District of Columbia Submltted October 14, 1920. 
Decided November 8, 1920.) 

No. 3385. 

1. Public lands "©^lOS — Construction of statutes re^Iating soldiers' addi- 

tional riglits lield uot imreasonable. 

A construction of Kev. St. § 2309 (Comp. St. § 4605), authorizing a 
soldier's entry, by agent, but requiring actnal entry in person there- 
after for the homestead given by section 2304 (section 4592), as not 
showing a homestead entered, which could be the basis of an additional 
homestead elaim under section 2306 (Comp. St. § 4594), where an agent 
had filed, but the soldier had not taken possession within the required 
tlme, Is not so unreasonable as to autliorize revision of the Secretary 's 
action by the courts, even though the sections may be open to another 
construction. 

2. Publie lands <S=>108 — Reasonable construction by Secretary not review- 

able by courts. 

Where there was more than one reasonable construction of a public 
land statute open to the Secretary of the Interîor, hls action In adopting 
a particular construction is not subject to review by the courts untU 
the matter has passed beyond hls administrative sphère. 

3. Public lands €=>102 — Failure of soldier to enter within time flxed after 

filing terminâtes rights without further action. 

The failure of a soldier to make actual entry and improvements on 
his land within 6 months after hls declaratory statement is filed by an 
agent forfelts his entry, under Rev. St. § 2309 (Comp. St. § 4605), with- 
out any affirmative action by the Land Ofiice. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by WilHam L,. Shanks against Franklin K. Lane as Secretarj' 
of the Interior, to restrain défendant from carrying into efiféct a 
décision adverse to plaintifï. Judgment for défendant, and plaintifif 
appeals. Afflrmed. 

H. A. Hegarty, of Washington, D. C, for appellant. 
C. E. Wright and C. D. Mahaffie, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice. Appellant, claiming certain public lands 
by virtue of a soldier's additional right, to be explained in a moment, 
commenced a suit to restrain the Secretary of the Interior from car- 
rying into effect a décision adverse to him, and for certain affirmative 
relief. Judgment went' against him, and he brings it hère for review. 

Under section 2304, R. S. (Comp. St. § 4592), a soldier is entitled 
to receive>'from the goyemment a homestead of 160 acres of land 
under certain conditions. He^ is given— 

"six months after locatliïg hls homestead and flling his declaratory state- 
ment within which to make his entry and commence Iiis settlement and im- 
provement." 

Section 2309, Id. (Comp. St. § 4605), says that— 

"Every soldier • * • coming within the provisions of section twenty- 
three hundred and four [Id.], may, as well by an agent as in person, enter 

<S=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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apOn such homestead by flling a declaratory statement, as in pre-emptlon 
cases ; bxit snoh claimant in person shall within tlie time prescribed malce 
his actual entry, commence settlements and improvements on tlie same, and 
tliereàfter fuliill ail tlie requirements of law." 

By section 2306, Id. (Comp. St. § 4594), it is provided: 

"Every person entitled, under the provisions of section twenty-tliree hun- 
dred and four, to enter a homestead wlio may liave lieretofore entered, under 
ttie liomestead làws, a quantity of land less tlian one hundred and sixty 
acres, shall be permitted to enter so much land as, when added to the 
quantity previously entered, shall not excced one hundred and sixty acres." 

[1] This is called the "soldier's additional right." 

Appellant is the assignée, through mesne conveyances, of one Rog- 
ers, who was a soldier of the Civil War. Rogers, in November, 1873, 
filed his declaratory statement under section 2304, as it appears, but 
did nothing more until 13 months later when he made actual entry 
of the land. Two years thereafter a patent was issued to him, which 
covered less than 160 acres. It is admitted that his assignée is en- 
titled to the benefit of the soldier's additional right under section 2306, 
if it can be said that before June 22, 1874, the date of the adoption of 
the Revised Statutes, Rogers had "entered" the land within the mean- 
ing of that section. Appellant contends that the filing of the declara- 
tory statement constituted an entry because the section says that the 
soldier "may enter by filing," etc. The Secretary rejects this inter- 
prétation and urges that if Congress nieant that the filing should be 
an entry such as is contemplated by section 2306, why did it providé 
in the next sentence that— 

"The claimant in person shall within the time prescribed make his actual 
entry, commence settlements and improvements on the same," etc. 

Surely it was not the purpose to require two entries. The "time 
prescribed" is fixed by section 2304 as 6 months after the filing. The 
Secretary also points to the décision of the Suprême Court of the 
United States in United States v. Morehead, 243 U. S. 611, 7>7 Sup. 
Ct. 459, 61 L. Ed. 926, which says : 

"The filing of a declaratory statement Is not a necessary step in acquiring 
title to land." It secures only "a preferential right to acquire, under the 
homestead law, the partlcular tract located on." 

If this is ail that it does, then it is not such an entry as is contem- 
plated by section 2306. 

But, however that may bè, the purpose of the latter section, urges 
the Secretary, is to give to the soldier something in addition tb what 
he has. It assumes that he bas already at least initiated- a right to 
some land under the homestead law which will eventually ripen into 
a perfect title and tliat he needs more to fill eut the 160 acres to which 
he is entitled. The entry of November, 1873, cannot be taken, he 
says, as the thing to which the addition is to be made, because, not 
having been foUowed up by actual settlement within 6 months, it 
ceased to bave any vitality long before the application for the addi- 
tional right was made, United States v. Morehead, supra. Being 
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dead în the eyes of the law, it could not form the basîs for an addi- 
tion of any kind. 

[2] This, we think, is not an unreasonable view, although the sec- 
tions may be subject to another construction. If there was more than 
one reasonable construction open to the Secretary wheii he came to 
study them, he was free to take the one that appealed most strongly 
to him, and his action in that regard is not subject to the review of 
the courts until the matter has passed beyond his administrative sphère. 

Payne v. Oison, App. D. C. , 269 Ked. 198 ; McCullough et 

al. V. Lane, App. D. C. , 269 Fed. 202 ; Mickadiet v. Payne, 

App. D. C. , 269 Fed. 194 ;_ Wattis v. Lane, 49 App. D. C. 

385, 266 Fed. 1005, and cases cited in thèse décisions. 

[3] Counsel for the appellant urges that the failure of Rogers to ac- 
tually enter the land within the 6 months was not enough to forfeit 
the rights acquired by him under the entry of November, 1873, with- 
out some action looking to forfeiture by officiais of the Land Depart- 
ment; but this is directly in the face of the Morehead Case, which 
holds that the privilège secured by the settlement "lapses unless, with- 
in six months thefeafter, the soldier makes entry and actually com- 
mences settlement and improvement," and cites Charles Hotaling, 
3 Land Dec. 17, 20, and Stephens v. Ray, 5 Land Dec. 133, 134. 

Stress is laid by the appellant on that part of section 2309 which 
says that the soldier may file the déclaration "as in pre-emption cas- 
es." From this he argues that it has the same effect as in such cases. 
In support of his position he calls attention to the décision in Whit- 
ney v. Taylor, 158 U. S. 85, 95, 15 Sup. Ct. 796, 800 (39 L. Ed. 906), 
wherein it is said that the — 

"declaratory statement bears substantlally the same relation to a purchase 
under the pre-emption iaw that the original entry in a homestead cas© 
does to the final acquisition cf title." 

This does not help him. There is little, if any, analogy between a 
declaratory statement under the pre-emption law and the one in the 
case before us. "The pre-emptioner must personally before 'filing' 
hâve actually entered upon the land, must hâve commenced settle- 
ment and improvement." United States v. Morehead, supra, 243 U. 
S. 615, 37 Sup. Ct. 461, 61 L. Ed. 926. Nothing of that nature is 
demanded hère. May it not be said with reason that the provision 
relied on deals only with the manner of filing, not with its efïect? 

Believing that the construction placed upon the sections by the Sec- 
retary is not unreasonable, and hence that he did not act arbitrarily, 
we are constrained, in the light of the aforementioned décisions, to 
affirm the judgment of the lower court, at the cost of the appellant. 

Affirmed. 
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UPJOHN CO. V. WM. S. MERRELL CHEMICAL CO. 

(Circuit Court of Appeals, Sixth Circuit. December 15, 1920.) 

No. 3295. 

1. Trade-marks and trade-names «S^GS— Only attempt to sell goods as plain- 

tiff's is unfair compétition, 

A plaintiff is entitled to relief agalnst unfair compeiition onlj^ wliore 
défendant attempts to palm off on the purchasing public liis goods as the 
goods of plaintiff. 

2. Tradc-marks and trade-names «^^^aS — Imitation unfair only if appearance 

has public récognition. 

Where the imitation of plaintiff's goods relates only to matters as to 
which défendant lias prima facie a right equal to plaintiff's, tliere must 
hâve been a public acquiescence in plaintiff'.s appropriaton of those 
things for his product, whereby they hâve become indicla of origin, to 
make the imitation unfair compétition. 

3. Trade-marks and trade-names <&=28 — Descriptive identification must hâve 

existed long enough to acquire public sanction. 

Whlle title to identification words or marks that are arbitrary, so as 
to be proper tradc-marks, is at least inltiated by appropriation, no title 
or quasi exclusive right exists to means of identification which are nierely 
descriptive, or which for any reason are known and open to ail, unloss 
there has been public sanction of the appropriation by acquiescence con- 
tinued long enough and under circumstances suitable to raise a presump- 
tion that the public concèdes the right. 

4. Trade-marlîs ànd trade-names <S=>69 — Intention to receive beneflts of pub- 

licity not enough to establish unfair compétition. 

Where plaintiff had begun advertising and marketing a product under 
a distinctive arbitrary iiame, the merc fact that défendant copied the 
size, color, and shape of plaintiff's product, which were ail matters equal- 
ly open to the public before plaintiff adopted them, to obtain the beneflt of 
plaintiff's publicity does not in itself establish unfair compétition, when 
plaintiff's product had not been on the market long enough for its ap- 
pearance to hâve acquired public récognition, as indicating origin, and 
where the arbitrary trade-mark was not infringed. 

5. Trade-marks and trade-names &=>iS — Few months' use does not ^ve public 

sanction to appearance. 

In a suit for unfair compétition by copylng plaintiff's product, the situ- 
ation must be judged as it existed when défendant introduced his copy 
of the product, and the fact that at that tlme plaintiff's product, which 
was a médical préparation, whose composition and appearance were alike 
open to everybody, had been in the hands of retallers and advertised to 
physlcians for a few months, does not establish a sanction of plaintiff's 
appropriation of that composition and appearance by the consuming pub- 
lic, sufficient to prevent its subséquent appropriation by défendant. 

6. Trade-marks and trade-names <S=>28 — Unnecessary that plaintiff's product 

be known by his name. 

To establish unfair compétition by copying the appearance of plaintiff's 
product, it is not necessary that the appearance has received a public 
sanction connected with plaintiff'.s name, if It ha.s received such .sanction 
as to identify the article sold under plaintiff's trade-mark or trade-name. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. HoUister, 
Judge. 

Suit by the Upjohn Company against the Wm. S. Merrell Chemical 
Company. Decree for défendant, and plaintiff appeals. Affirmed. 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
209 F.— 14 
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The plaintiff below, appellant hère, is a well-known manufacturer of phar- 
maceutieal préparations. In the sprlng of 1908 It beeame çonvinced that tliere 
was a large field for the marketing of phenolphthalein, a laxative or cattiartic 
(Irug, and de"terminéd to sélect the most désirable tablet form in which ' to put 
the saine on the niarket. Tablets of thia class were usually composed of the 
drug, an excipient or carrier (commonly cane sugar), a flavor, and a color. 
Several colors weré in common use and regarded as more or less suitable — ■ 
among them, pink. A great variety of shapcfs had been employed ; among 
them, a tliin, oblong, rectangular form, properly called a wafer, had been 
used. Wintergreen and other flavors or mixtures of flavors, to cover and dis- 
guise the taste of the drug and make the tablet acceptable, were in common 
use. The size could be as desired ; but, if the tablet was to contain one grain 
of the drug and sugar enough for most eflieient mixing, a particular size would 
resuit. If it wâs thought that one-half the dose given by the complète tablet 
might be sufflcient in some cases, it was known that the tablet could be seored 
across the center, so that it would easily break into two equal parts. With 
this situation before it, plaintiff made a thin, oblong, rectangular wafer, 
colored pink, with a specially compounded flavor, of a size appropriate to one 
grain of the drug, and seored across the center. While ail thèse varions élé- 
ments were old, no one had ever put upon the market a tablet having this 
combination of size, shape, and color or any one near enough thereto so as to 
make confusion. 

For this article plaintiff adopted the arbitrary trade-name "Phenolax" or 
"Phenolax Wafer" and during the spring and early sunjmer advertised it ex- 
tensively in the médical and trade journals, and sent circulars and samples 
generally to the druggists, physiciaus, dentists, and nurses throughout the 
United States. The extent of this advertising is indicated by the cost, which 
(perhaps including the whole year) was $30,000. A force of salesmen at once 
began making sales and was successful on a large scale. Reduced to terms of 
single wafers (though the .sales were in packages) more than a million had 
been sold by July Ist, and 18 million by the end of the year. It may fairly 
beassumod that by October the sales had been 6 or 8 rnilllbn. So far as ap- 
pears, thèse sales were to druggists and pharmacists, wholesale and retail. 
The advertising sent to physicians had been intended to bring about purchases 
by them from the druggists, or prescriptions by them to be fiUed by druggists. 

Défendant was also an established manufacturing chemist or pharmacist. 
The fair inference from the testimony is that, in the summer or early fall of 
1908, fhe salesmen of the défendant found the phenolax wafers on the market, 
sent them to défendant, and défendant determined to make the same thing, in 
the same form, with the expectation that it would thereby be able to fill with 
something "equally as good" a part of the demand for a phenolphthalein tablet 
which plaintilï was creating. To this end defendaijt put oùt a tablet, wliich 
was indistinguishable from plaintiff's, and was of the same shape, size, color, 
tiijd flavor. It did not, however, use in any form the name "phenolak," and it 
put its product up in bottles or packages of standard form, beàrihg promi- 
nently its own name as manufacturer, and marked "phenolphthalein wafers." 
It is not Glaimed that In the bottles Or cartons, or anythlng exCept tlie wafer 
itself, there was fraudulent imitation or unfair competitiôri. 

F. L. Chappell, of Kalamazoo, Mich. (Chappell & Earl, of Kalama- 
zoo, Mich., on the brief), for appellant. 

Walter F. Murray, of Cincinnati, Ohio, for appellee. 

Before DENISON, DONAHUE, and WARRINGTON, Circuit 
Judges. ^ 

■ ■ ■ .,' I ■ 

DENISON, Circuit Judge (after stating the facts as above). [1-3] 
The plaintiff filed its bill in the court below, baséd upon the thebty of 
unfair compétition ; but it is not dénied that défendant had, inherently 
and originally, the same right plaintiff had to sélect from the commun 
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stock this particular size, shape, and color. The opinions of this court, 
within récent years, hâve discussed many aspects, if not ail, that arise 
in unfair compétition.^ It would be useless to repeat what has been 
there said, or to refer again to the décisions of the Suprême Court 
and other courts there cited. They affirm or lead to the conclusions 
that plaintiff can hâve relief only against an attempt to palm ofï on 
the purchasing public the goods of défendant as the goods of plaintiff ; 
that where the imitation relates only to matters as to which the de- 
fendant has, prima f acie, a right equal to plaintiff, there must hâve been 
a public acquiescence in plaintiff's appropriation of thèse things for 
his product- — a public sanction of the taking — sufficient to hâve created 
that secondary meaning whereby they hâve become, to the public, in- 
dicia of origin; and that while, when the plaintiff has selected as his 
means of identification words or marks that are arbitrary, and hence 
proper trade-marks, his title is at least initiated by the appropriation, 
yet as to those means of identification, which are descriptive, or which, 
for any reason, are known and open to ail, there is no basis, in prin- 
ciple or in authority, for the creating of a title or quasi exclusive right 
in plaintiff, except the theorV that there has been this public sanction 
of plaintiff's appropriation, by acquiescence which has continued long 
enough and under circumstances sùitable to raise a presumption that 
the public concèdes the right and to make it inéquitable thereafter to 
dispute it.^ 

We hâve not cited the equally well-known cases involving technical 
trade-marks, because though there is at least analogy as to the basis 
of the right, there is claimed to be substantial distinction. In Rectanus 
V. United Co., 226 Fed. 545, 141 C. C. A. 301, this court considered a 
case where the plaintiff attempted to assert strictly trade-mark rights 
in advance of his trade ; when the Suprême Court reviewed the same 
case (United Co. v. Rectanus, 248 U. S. 90, 39 Sup. Ct. 48, 63 L. Ed. 
141), it seemed to plant the trade-mark rights (248 U. S. 100, 39 
Sup. Ct. 51, 63 L. Ed. 141) upon the established results of trade — that 
is, upon the secondary meaning acquired by public sanction— and to 
hold that the mark could not go beyond the trade. It may be the es- 
sential theory of that opinion that there is no différence, as to the 
basis of the right to exclude others, between the case of the arbitrary 

1 Merrlam v. Saalfiold, 19S Fed. 309, 117 C. C. A. 245 ; Coca-Cola Co. v. Gay- 
01a Co., 200 Fed. 720, 119 C. C. A. 164; Samson Co. v. Puritan Co., 211 Fed. 
603, 128 O. C. A. 203, L. R. A. 1915F, 1107 ; Knabe Co. v. American Co., 229 
Fed. 23, 143 C. C. A. 325; Meconno Co. v. Wagner (D. C.) 234 Fed. 912; 
Kellogg Co. V. Quaker Co., 235 Fed. 657, 149 C. C. A. 77 ; Saalfleld v. Merriam, 
238 Fed. 1, 151 C. C. A. 77 ; Tlium v. Dlekinson, 245 Fed. 609, 158 C. C. A. 37 ; 
Helmet Co. v. Wrlgley Co., 245 Fed. 824, 158 C. C. A. 164 ; Peninsular Co. v. 
Levlnson, 247 Fed. 838, 159 C. C. A. 560; Werk Co. v. Grosberg, 250 Fed. 968, 
163 C. C. A. 218. 

2 It is not material to the présent case whether that public acquiescence 
muet Involve the refraining from lawful compétition and so would not reach 
a case where and while a patent gave a monopoly (Merriam v. Saalfleld, 
supra, 19B Fed. at page' 374, 117 C. C. A. 245), qr is sufficient if it involvea 
bnly the public éducation to the point whère it thinks of the original when 
it sees the copy (ShreddfJd Go. V. Humphrey Co. [C. C. A. 21 230 Fed. 960, 
9G3, 163 C. C. A. 210). 
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trade-mark and the case o£ the descriptive word. Yet that court had 
recently held (Hamilton Co. v. Wolf, 240 U. S. 25.1, 36 Sup. Ct. 269, 
60 L. Éd. 629) that the trade-mark owner could recover ail the profits 
realized by the infrînger. The opinion of Judge Hook (206 Fed. 611, 
619, 124 C. C. A. 409)sufficiently indicates that the award which the 
Suprême Court affirmed included ail the inf ringer's profits, without re- 
gard to whether plaintifî's trade had ever reached the locality of the in- 
fringing sale. It may be thought that the complète affirmance of the 
entire award can rest only on the theory (stated by Judge Hook, 206 
Fed. 619, 620, 124 C. C. A. 409) that a technical trade-mark, adopted 
and used, gives an exclusive right projected into territory which plain- 
tifî's trade has not yet entered. Of course, no inconsistency between 
the Hamilton and the Rectanus Cases can hâve been intended. It is 
immaterial, in the présent case, whether the basis of right is or is not 
just the same with the arbitrary mark as with the descriptive word; 
if there is any difiference, it is narrower in the case of the nonarbitrary 
mark. In that case — and the présent case is of that type — certain it is 
that there is no recognized basis of any right to exclude others, save 
that extent and kind of public sanction which has induced a common 
identification of maker by product, and that only in this way can a 
plaintiff claim to hâve any property rights to be protected. Equally 
certain it is that the existence of such public sanction and identification 
has never been inferred from facts so ambiguous and indefinite as we 
find hère. 

[4] This record does not justify a conclusion that défendant adopted 
and has sold its form of tablets with the intent that it should be substi- 
tuted for "phenolax wafers" with purchasers who wanted phenolax 
and supposed that was what they were getting ; though it must be con- 
ceded that the case, on its facts and with référence to this inference 
of fact, is close to the line. It would not be crédible that défendant 
adopted this combination of characteristics merely because it thought 
them suitable; there were plenty of other sizes, shapes, and colors it 
might hâve adopted ; it must bave copied plaintifî's complète combina- 
tion because it expected to get commercial benefit from the copying. 
This is not enough ; to be condemnéd, it must hâve expected to prac- 
tice a fraud or contribute to the practicing of it. There was room for 
it to get legitimate benefit from the copying through use by those (phy- 
sicians or patients) who were attracted by the selected characteristics 
and who had no concern as to the maker or as to "phenolax." 

[5] The situation must be judged as it was about October, 1908, 
when défendant came on the market. The classes of purchasers who 
could then be thought of as perhaps to be defrauded were the direct 
purchasers, being the druggists and perhaps doctors, and the indirect, 
the ultimate user, being either the patient with the prescription or 
the buyer for his own use. There is no room to think there was 
intent to defraud the direct purchaser, because what was done was 
not appropriate for that purpose. Ail such sales were made in de- 
fendant's own packages, marked with its owri name and label. Plain- 
tif! and défendant were known as compétitive manufacturers, and no 
druggist who bought defendant's goods from défendant could hâve 
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supposed he was getting plaintiff's goods. When we corne to the 
other class, the iiltimate user, we hâve a very peculiar situation. If the 
plaintiff's goods had establishçd themselves with this class of purchas- 
er, so that they were known as plaintiff's goods (not necessarily by 
plaintiff's own name ; it might as well be by a trade-name), we would 
be driven to the conclusion that défendant intended to take advantage 
of the confusion and substitution which would resuit. 

The trouble is that there was, in October, 1908, no such réputation 
established with this class of purchasers. There is no direct évidence 
on this subject, and we must draw the natural inferences. The article 
had just been introduced to the trade that summer ; only by the filling 
of prescriptions and by sales induced by the druggists had the article 
become known to the consumer ; and the best that can be said is that 
the stage was set for the formation of the phenolax habit — not that any 
appréciable fraction of the community had acquired it. Such a secon- 
dary meaning as is hère involved comes gradually. We do not think it 
can be manufactured overnight by intensive advertising. There is, to 
our minds, no satisfactory basis for finding that about October, 1908, 
the consuming public had corne to the belief that tablets of this appear- 
ance were "phenolax" ; and short of such rather gênerai belief, plain- 
tiff could hâve no quasi exclusive right which was then infringed by de- 
fendant. 

[6] We do not place dependence upon the fact that the purchasing 
public would not be f amiliar with plaintiff's name ; for the existence of 
a secondary meaning or an identification coming f rom appearance is suf- 
ficient, if it brings deceit as to identity of the article sold under plain- 
tiff's trade-mark or trade-name. Saalfield v. Merriam, 238 Fed. 1, 8, 
151 C. C. A. 77; Shredded Co. v. Humphrey Co., supra. Nor do we 
overlook the fact that similarity in appearance would be more significant 
with a médicinal tablet than with a pièce of f urniture. In the latter case 
the question of origin is important only as to materials and workman- 
ship, and of thèse the purchaser can largely judge for himself, while 
in the former case the efficiency of the drug must dépend upon the skill 
and honesty of the maker, and so the purchaser cares more about get- 
ting the original whose merits he knows ; but neither of thèse con- 
sidérations can compensate for the lack of that established réputation 
among purchasers whereby, and only whereby, the trade dress can in- 
dicate origin. 

Since défendant entered the fîeld, it bas continued without interrup- 
tion, and of late years other imitators bave also appeared. If plaintiff's 
rights were not sufficiently exclusive in October, 1908, to justify in- 
junction, they hâve not since become so. Nor, if the tablet then adopt- 
ed did not then carry déception to the public, for lack of a public so 
educated as to be likely to be deceived, does it help plaintiff to say 
that the drug was the article sold, and the tablet was the container or 
package. 

Each case dépends so absolutely upon its own circumstances that a 
controlling précèdent is not to De expected. Each of the cited cases 
upon which plaintiff specifically relies dépends upon the finding that 
the consuming public had come to regard the trade dress as indicating 
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that the thiilg was the article which it was in the habit of buying and 
wanted to get. Schlitz Co. v. Houston Co., 250 U. S. 28, 39 Sup. Ct. 
401, 63 L. Ed. 822; New England Co. v. Marlborough Co., 168 Mass. 
154, 46 N. E. 386, 60 Am. St. Rep. 377; Thum Co. v. Dici<inson, 
supra; Samson v. Puritan, supra; Elgin Co. v. Illinois Co., 179 U. 
S. 665, 21 Sup. Ct. 270, 45 L. Ed. 365 ; Capewell Co. v. Mooney (C. 
C. A. 2) 172 Fed. 826, 97 C. C. A. 248; Sterling Co. v. Spermine 
(C. C. A. 7) 112 Fed. 1000, 50 C. C. A. 657. On the other hand, 
the relief has been denied in niany cases with facts more or less analo- 
gous to those hère. See American v. Saginaw (C. C. A. 6) 103 Fed. 
284, 43 C. C. A. 233, 50 E. R. A. 609; Diamond Co. v. Saginaw Match 
Co. (C. C. A. 6) 142 Fed. 727, 74 C. C. A. 59; Globe Wernicke Co. v. 
Macey (C. C. A. 6) 119 Fed. 696, 56 C. C. A. 304; Keystone Co. v. 
Portland Co. (C. C. A. 1) 186 Fed. 690, 108 C. C. A. 508. The rule 
in the Second Circuit finds its last construction in Shredded Co v. 
Humphrey Co., 250 Fed. 960, 163 C. C. A. 210. 

Perhaps the resuit which we reach in this case, rested as it is upon 
the fact that défendant copied the product and began its compétition 
before there was time for plaintiff to get the indicative efifect of its 
trade dress sufficiently established, is most severely tested by saying that 
this would fflake the diligent thief immune, while the one who might 
hesitate and delay must give up his plunder. The answer is that there 
can be no lairceny, unless the title or possessory right of the first holder 
is better than that of the second taker, and that in this case, until the 
gênerai public belief among users that tablets of this appearance were 
phenolax wafers had corne into existence, plaintiff 's title to this com- 
bination of characteristics was no better than defendant's. 

If it is said that there is injustice in a state of the law which dé- 
nies protection to a plaintiff who has expended $30,000 in introducing 
his peculiar tablet, it must be remembered that in this case the expense 
indivisibly ihured to the advantage of the trade-mark "phenolax," which 
is now fully respected; and in any such case it may be a lesser evil 
that plaintiff must fail of full protection than that free choice of com- 
mon form should be denied to competitors. 

The court below dismissed the bill, and its decree is affirmed. 
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GOWLING V. UNITED STATES. 

(Circuit Court of Appeals, NInth Circuit. December 6, 1020.) 
No. 3540. 

1. Prostitution <©=»! — ^Under Whîte Slave Traffic Act, tracsportation need mot 

be by common carrier. 

To constitute the offense of transporting a woman In Interstate com- 
merce for humoral purposes, under White Slave Traffic Act, § 2 ( Comp. St. 
§ 8813), it Is not essential that tlie transportation be by a common carrier. 

2. Criminal lavv ®=>1166î'4 (12) — Question by court, at once withdrawn, not 

prejudicîal. 

A question and remark addressed by the court to a witness held not 
prejudicial to défendant, where, on attention belng called to it, tlie 
court stated that it misunderstood the witness, withdrew the remark, and 
ordered the question stricken out. 

3. Prostitution <§=>4 — Evidence admissible in prosecution for violation of 

White Slave Traffic Act. 

In a prosecution for violation of the White Slave Traffic Act (Comp. 
St. §§ 8812-8819), by transporting a woman from one state Into another 
lor the purpose of illicit intercourse, évidence is admissible which tends 
to show that défendant is the father of a child of the woman. 

4. Criminal law '5=1171 (1) — Remarks of counsel not prejudicial. 

Remarks made by tlie district attorney in argument caunot be held to 
bave prejudiced the jury against défendant, where his counsel, while ob- 
Jectlng generally, stated that he dld not know to what they referred. 

5. Criminal law ®=>778(4) — Instruction as to presumption of innocence. 

A correct instruction respecting the presumption of innocence held not 
rendered erroneous because it stated that the law "in its charity" raised 
sueh presumption. 

In Error to the District Court of the United States for the North- 
ern Division of the Northern District of California; William C. Van 
Fleet, Judge. 

Criminal prosecution by the United States against William E. 
Gowling. Judgment of conviction, and défendant brings error. Af- 
firmed. 

Frank A. Duryea, of San Francisco, Cal, for plaintiff in error. 
Frank M. Silva, U. S. Atty., and Wilford H. Tully, Asst. U. S. 
Atty., both of San Francisco, Ca\. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Gowling was cbnvicted under an indict- 
ment of five counts, the first of which charged that he willfully an4 
feloniously transported and aided and assisted in transporting in 
Interstate commerce from Reno, Nev., to Sloat, Cal., by means of m 
automobile running over the public highways of the United States, 
the automobile being driven and controlled by Gowling, Mrs. M. 
Northcutt, otherwise known as Mrs. W. E. (îowling, for a certain 
immoral purpose, debauchery. The counts vary only in the allégation 
of the purpose of the alleged transportation, 

[1] A gênerai and spécial demurrer was overruled, and the action 
of the court is assigned as error. The argument is that the indlct- 

<6i=.For other cases set same toplc & KBY-NUMBER in ail Key-NUmbered Digests & Indexes 
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ment fails to allège that the alleged transportation was in Interstate 
commerce, within the meaning and intent of the act of Congress of 
June 25, 1910 (Comp. St. §8 8812-8819), for the prévention of white 
slave traffic. But as the indictment charges that the défendant trans- 
ported and aided and assisted in transporting the woman in interstate 
commerce in and by means of a certain automobile running over the 
public highways of the United States, the automobile then and there 
being in such transportation, and operated and controlled by the de- 
fendant, it is sufficient. In Wilson v. United States, 232 U. S. 563, 
34 Sup. Ct. 347, 58 L. Ed. 728, the Suprême Court held that it is 
not essential in order to constitute the offense that the transportation 
be by common carrier ; the court saying : 

"The prohibition is not in terms conflned to transportation by common 
carrier, nor need such limitation be implied ♦ ♦ • to sustain the con- 
stitutionallty of the enactment. As has already been decided, it has the 
quality of a police régulation, although enacted in the exercise of the power 
to regulate interstate commerce (Hoke v. United States, 227 U. S. 308, H'JS; 
Gloucester Ferry Co. v. Pennsylvanla, 114 U. S. 196, 215) ; and since thla 
power is complète in itself, it was discretionary with Congress whether the 
prohibition should be extended to transportation by others than common 
carriers." 

We think the allégations of the indictment are too plain to call for 
further discussion. Caminetti v. United States, 242 U. S. 470, 37 
Sup. Ct. 192, 61 L,. Ed. 442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 
1168. 

Passing to the other more important assignments, we will take them 
up in the order in which they are presented by the brief of plaintiff 
in error. 

[2] A witness, in testifying for the défendant, said that he knew 
the réputation of défendant in the place in which he had lived. The 
court asked whether défendant had lived there long enough to ac- 
quire a gênerai réputation in the neighborhood. Witness replied: 
"Yes, sir; it was a small place." The court then said: "A small 
réputation or a small place?" The witness replied, "A small place, 
Mr. Duryea." Counsel for défendant objected and noted an ex- 
ception. The court then said: 

"Let that question be stricken eut. I misunderstood the witness. The re- 
mark will be withdrawn." 

The prompt statement by the judge that he had misunderstood the 
witness, and the direction that the question and remark were with- 
drawn, removed any possible préjudice to the rights of the défendant 
on trial. 

[3] It appears that C. A. Northcutt, husband of the Mrs. North- 
cutt named in the indictment, testified that he had two children, while 
Mrs. Northcutt testiiîed that she and Northcutt were married April 
12, 1911, and had three children; the youngest born April 6, 1918. 
She said that she and her husband lived together for about 3 weeks 
immediately prior to July 28, 1917, when he went abroad. Northcutt 
testified that he had been away for about 20 months at war, and that 
he had last seen his wife July 28, 1917, and that the last child was 



GOWLING V. UNITED STATES 217 

(269 F.) 

born April 6, 1918; that he had not seen his wife from July 28, 1917, 
to January 25, 1919. Thèse dates presented a question of the legiti- 
macy of the infant. The court decHned to permit the child to be 
brought into the présence of the jury, and overruled the motion of 
the défendant to strike out the testimony bearing upon the legitimacy 
of the last child. The court stated that there was nothing to strike 
out, that the testimony had gone in without objection by the défend- 
ant, and that there was no légal objection to évidence tending to show 
that Northcutt was not the father of the child. We think that the 
court was right, for, as said by the judge, while the legitimacy of the 
child was not the issue involved, the case being one between the gov- 
ernment and the défendant, it was compétent for the prosecution to 
prove, if it could, that the défendant was the father of the infant. 
Melvin V. Melvin, 58 N. H. 569, 42 Am. Rep. 605 ; Greenleaf on Evi- 
dence, § 28. 

[4] In his argument to the jury the district attorney referred to a 
matter which had occurred on the trial as one of the cleverest things 
donc by the défendant during the trial, "except one that the law 
forbids me to mention, gentlemen of the jury." Counsel for de- 
fendant at once excepted to the remark of counsel for the government. 
Thereupon the following colloquy occurred: 

"ïhe Court: What remark? 

"Mr. Duryea : Referring to the matter he was forbidden to mention before 
the jury. 

"The Court: What does he refer to? 

"Mr. Durypa : I do not know, but I thlnk it Is a remark tliat is detrimental 
to the défendant in this case. 

"The Court : You must explaln it yourself , so that I can understand you. 

"Mr. Duryea ; If counsel knows of something he does not dare refer to — ' 

"The Court,: I do not understand your reasoning myself. 

"Mr. Duryea : I don't know what he means mj'self." 

Thereupon counsel for the government proceeded and commented 
upon the attitude of the défendant "in hiding behind the skirts" of 
Mrs. Northcutt, and leaving her "alone to bear the brunt of this 
whole proposition on the witness stand alone." Again counsel for de- 
fendant objected, "as subversive of the interests of the défendant." 
The court stated that counsel for the prosecution had a reasonable limit 
of comment and asked what the objection was. Counsel replied: 
"The statement that the défendant left her to bear the brunt alone." 
The court then said: "If you will suggest what it refers to, I will 
be able to rule on it" — and referred to the factS that Mrs. Northcutt 
was put upon the stand in behalf of défendant and that there were 
other witnesses in the case. The court then said: "There were 
other witnesses, Mr. Johnson. You do not mean that she was left as 
the sole witness." Mr. Johnson : "Not as the sole witness in the 
case; no." Thereupon the court told the jury that the matter was 
argument by counsel, and that no un favorable déductions could be 
drawn from anything that counsel said, which would in any way re- 
flect upon the case of the défendant. Thereupon the argument was 
proceeded with. 
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We do nbt see how error can be predicated upon the remark of the 
district attorney. Counsel now argues that it is apparent that the 
prosecuting attorney referred to the fact that the défendant did not 
testify and that the jury could hâve understood nothing else; but, as 
the quotatioii from the record discloses that counsel for défendant 
stated he did not know what counsel for the government meant by the 
remark objected to, arid as he did not suggest to the court that it 
was évident counsel meant to comment upon the failure of the de- 
fendant tô testify, counsel should not now be heard to say that the 
language had a meaning which counsel for défendant was not able to 
give to it at the time of the trial. In Wilson v. United States, 149 U. 
S. 60, 13 Sup. Ct. 765, 37 L,. Ed. 650, the district attorney, in sum- 
ming ùp the case, commented upon the failure of the défendant to 
testify by stating that if he werè charged with a crime he would not 
stop by putting witnesses on the stand to testify to his good character, 
but would go upon the stand and hold up his hand before high Heaven 
and testify to his innocence of the crime. The court's attention was 
called to the language of the district attorney, exception was preserv- 
ed, and the court said that "he supposed counsel should not com- 
ment upon the défendant not taking the stand." The Suprême Court 
reversed the conviction upon the ground that the district attorney had 
intimated to the jury, as plainly as if he had said in so many words, 
that the circumstance referred to operated against the innocence of 
the défendant, and that the remark of the court to the effixt that he 
supposed counsel should not comment upon the défendant not tak- 
ing the stand conve)'ed the impression to the minds of the jury that, 
if défendant were an innocent man, he would hâve gone on the stand 
as the district attorney stated he htmself woUld hâve done. There was 
no room for doubt of the meaning of counsel or court in that case, 
but hère counsel for the défendant stated that he did not Imow what 
the language of the- district attorney meant. 

It is said that the court- erred, in that it charged the jury to the 
efïect that the défendant could be convicted if it were found that 
he had committed the ofïense of persuading, inducing, or enticing the 
woman to be transported, and that conviction could be had if défend- 
ant had committed the acts denounced in sections 3 and 4 of the act 
of Congress referred to. Of cpurse, if the jury were instructed that 
conviction could, be hiid under sections of the act not involved in the 
indictment under which défendant was tried, the conviction would be 
illégal ; but a. .-reading; pf the whole charge makes it clear thc^t the 
court limited the statement of the offense with which défendant was 
charged to the allégations made under section 2 of the statute. In 
gênerai explanation of the purppse of Congress in the enactment of 
the whole législation upon the while slave trafEc, the court referred to 
the several sections as évidence of the comprehensive nature of the 
statute, but spe;cifically limited the jury to the considération of the 
question of guilt or innocence of the crime charged, which was viola- 
tion of section 2. 

It is said that the court in its instructions assumed that the évi- 
dence showed that immoral relations had existed between the défend- 
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ant and Mrs. Northcutt after the alleged transportation from Nevada 
to California, if not before. When the instructions are considered as 
a whole, we do not find the argument to be well grounded. Whether 
there were immoral relations between défendant and Mrs. Northcutt 
was necessarily a part of the case, and it was entirely proper for the 
court to State to the jury what rules of law were pertinent, in the event 
that it was proven to their satisfaction that illicit relations had existed.. 

[5] The court stated the principle of the presumption of innocence, 
by saying that the law "in its charity" présumes the innocence 
of the défendant, and that such presumption abides with him through- 
out the trial and until his guilt is established by the évidence. There 
was an exception to the statement that the law "in its charity" pre- 
sumed the défendant to be innocent. We cannot perceive that the 
force of the principle was lessened by the observation that the law 
"in its charity" established the maxim. The humane fundarhental 
rule was in itself clearly stated. 

Plaintiff in error objects to the refusai of the court to give instruc- 
tions to the efïect that Mrs. Northcutt had a right to establish a home 
in California or elsewhere, and that the jury should consider such 
circumstances in connection with ail the évidence in the case. The 
charge of the court fully covered the duty of the jury in the consid- 
ération of ail the testimony introduced before them, and it was not er- 
ror to refuse to point out a single circumstance. 

Other assignments hâve been carefully examined, and are not of 
substantial merit. 

We find no ground for reversai, and affirm the judgment. 



COLLINS et al. v. CITY OF PHŒNIX. 

(Circuit Court of Appeals, Ninth Circuit. December 6, 1920.) 

No. 3525. 

1. Dedication <S=>44 — Evidence held to establish dedication of street. 

The making of a plat of an addition to a city by the proprietor, show- 
Ing a fuU-width street, one-half of whlch was on his land, which plat 
was adopted by city ordlnance and flled as the officiai plat of the addi- 
tion, together with évidence of the continuons use of the street by the 
public for more than 20 years, held to establish a dedication. 

2. Dedication «©^l — No particular form essential. 

AU that is requlred to constitute a dedication of land for a street Is 
the assent of the owner of the land and the fact that it has been used 
for the pubUc purpose intended. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona; David P. Dyer, Judge. 

Suit in equity by Julia Mosher Collins and other s against the City 
of Phœnix. Decree for défendant, and complainants appeal. ^ Af- 
firmed. 

This litigation involves the tltle to a strlp of land within the boundariês 
of the city of Phœnix, Ariz. The strip is 33 feet widej and extends from the 

<®=3For other cases- aéesamè topic & KEY^^NUMBER in ail Key-Numl^red DIgeists & Indexés 
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east side of Center street also called Central avenue running east 704 foet 
along the north side of the section Une between sections 8 and 5, townsliip 1 
N., range 3 E., Gila and Sait Hiver base and meridian, Marieopa county, 
Ariz., to a point ; thence nortli 33 feet to a point ; thence west 704 feet to a 
point ; thence south 33 feet to the place of beglnning. 

The appellants, CoUins and others, assert ownership in fee, and allège tliat 
they and their predecessors in interest hâve been in undisturbed possession 
for 48 years and upwards ; that there never has been a dedication to the 
public of any part of the tract ; and that, while appellants, for the conven- 
ience of their employés and tenants, heretofore left an open space and drive- 
ways through certain parts of the strlp, and permitted the public to travel 
over the strip, no right has ever been recognized as possessed by the city of 
Phœnix. 

The plea of the city Is that, from the time the title to the strip was 
acquired from the United States by the predecessors in interest of the appel- 
lants, the public has used and occupied the same with the full knowledge and 
consent of the plaintiffs and their predecessors in interest as a public high- 
vcay or street, and that the city has been in open, notorious, adverse, and 
exclusive possession and control of the strip as a part of the street devoted 
and dedicated to public uses. 

Upon trial to the court it was found that the city had been In exclusive 
and notorious and peaceable possession and control of the strip for more 
than 20 years, and had used and occupied the same as a public highway and 
street; that the strip, more than 20 years before the commencement of the 
suit, had been dedicated by the plaintiffs and their predecessors in interest 
to the public as a public highway and street of the city of Phœnix, and tliat 
such dedication was duly accepted by the public and the city, and that since 
the acceptance the strip had been part of Van Buren street in the city of 
Phœnix ; that neither piaintilï's nor their predecessors in interest were the 
owners or had been in possession of the strip at any time during the period 
of at least 20 years before the commencement of the suit, 

The légal conclusion was that the city was in lawful possession and con- 
trol, with authority to improve and to control the strip as a public highway 
and street of the city ; that plaintiffs had no right, title, or interest in the 
land or any part thereof ; and that judgment should be entered in favor of 
the city and against the plaintiffs. 

J. B. Woodward, of Phœnix, Ariz., for appellants. 
Richard E. Sloan and James E. Nelson, both of Phœnix, Ai'iz., for 
appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). The plain- 
tiffs' contention is that the findings are against the weight of évidence; 
that the évidence fails to show that there vi^as any dedication of the 
strip in issue; that the right to travel over the strip had been merely 
a permissive one; that the ow^nership in fee of the strip was in plain- 
tiffs since 1881; and that no adverse right by use for 20 years had 
been acquired by the city. 

[1] The évidence was that the board of supervisors, on March 18, 
1871, ordered that ail section lines within Marieopa county be de- 
clared to be highways or roads 4 rods wide ; "that is to say, 33 feet 
on each side of said line, and that said roads shall be opened by order 
of the board of supervisors whenever they shall deem it expédient." 
Gn May 15, 1871, the board ordered that "the public highway be 
opened, commencing at the northeast corner of section 8, running 
thence west on the north line of said section north of Phœnix." H. 
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"R. Patrick, a civil engineer and surveyor, said that he was very fa- 
miliar with the Lount tract, which had included the strip in question, 
and niany years béfore was employed by Lount's predecessors to sur- 
vey the line along the south side of Van Buren street. Mr. Patrick 
said : 

"First, I posted a block at tlie southeast corner of section 5, and stationed 
my instrument at tlie quarter corner between section 5 and section 8, wliich 
is the Southwest corner of tlie quarter section — soutliwest corner of tlie 
souttieast quarter section — and would be at the intersection of tlie center 
Une of Center street and the center line of Van Buren street; quarter sec- 
tion corner. From that point I ran the Une to establlsh the section line 
between section 8 and section .5, and then at the proper point, using the légal 
description of the part that was being conveyed to Dr. Conyers, I set otf 
the 33 feet for the county road on the north side of the section line. I laid 
off that line 33 feet north of the section line, from the quarter section 
corner east to the southeast corner of the Conyers tract. That embraced 
the same property afterwards known as the Lount tract, and I located the 
south line of the Lount tract 83 feet north of the section line between 5 ana 
8. The Une extended from Center street into what is now Second street, 
and along the présent block Unes or lot Unes, I think, of the tracts as they 
are now subdivlded. When I made that survey there was no fence on the 
section line. * * * There was nothing on the section line that struck my 
view in looklng through from corner to corner." 

It also appeared that in 1888 what was called the Lount tract, in 
which appellants include the strip in controversy, was platted as part 
of "Churchill addition" to the city of Phœnix. This plat showed 
Van Buren street as fuU width, 66 feet, from east to west. In 1898 
the city of Phœnix filed with the county recorder of Maricopa county 
the officiai plat of the Churchill addition to the city of Phœnix, where- 
on the Lount tract was divided into blocks, with Van Buren street fuU 
width. The city of Phœnix, by Ordinance No. 275, passed Septem- 
ber 7, 1898, adopted the plat just referred to as the officiai plat of 
Churchill addition, which included the Lount tract, and ordained that 
the position and location, course, width, and length of ail streets and 
public ways wer^ correctly shown upon the officiai plat, and that ail 
streets and public ways shown were declared to be public and dedicated 
to public use and benefit at large, subject to the exclusive control 
and management of the common council of the city in manner provided 
by law. On March 4, 1895, the city, by ordinance, established the 
grade of Center street from Van Buren to the center of Jackson street, 
and on March 22, 1909, the city, by ordinance, gave block numbers 
to the Lount tract in Churchill addition. 

It appeared that by deed dated September 21, 1881, B. L. Conyers 
and Isabelle, his wife, conveyed to William B. Lount a certain pièce 
of ground, commencing at the intersection of Van Buren and Center 
streets in the city of Phœnix, on the east side of Center street and the 
north side of Van Buren street, and running thence east along the 
line of said Van Buren street 754 feet to a post; thence north 714 
feet to a post; thence west 761 feet to a post; thence south 712 feet 
to the place of beginning. Various other deeds in the chain of title 
show warranty deed of January 8, 1903, from Hattie L. Mosher, widow, 
to Julia Lount, conveying the east half of the block of land in Churchill 
addition to the city of Phœnix, bounded on the north by Polk street. 
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on the east by First street, on the south by Van Buren street, and on 
the west by Center street. There was aiso a deed from Julia Lount to 
W. W. Moore, dated February 4, 1904, conveying certain lots and 
blocks in the Lount tract, and describing Van Buren street as constitut- 
ing the south Hne of the Lount property. Another deed of warranty, 
4ated April 30, 1908, was by Hattie L. Mosher to Julia W. Mosher, 
conveying ail of the east half of that block of land in Churchill addi- 
tion, bounded on the north by Polk street, on the east by First street, 
on the south by Van Buren street, and on the west by Genter street. 

Turney, who had been engineer of the city of Phœnix, made a 
survey of the tract known as the Lount tract after 1902, for William 
B. Lount, one of the plaintiffs, and said that Mr. Lount had told him 
that the map of Lount's subdivision of Churchill's addition, which he 
could not then find, had been made by a former city engineer, by pro- 
longing the exact boundary lines of ail streets in Churchîirs addition 
and in surrounding streets, Van Buren and Central avenue; that big 
block corners had been set in the field. Witness said that he went into 
the field with his instrument, and prolonged ail the boundary streets 
and intersecting streets on exact straight lines of those streets, and 
that he found the corners as Mr. Lount had described them, and that 
he measured the blocks and found they conformed exactly with the 
blocks in Churchill addition ; that he then gave the blocks and lots 
numbers in accordance with the ordinance of thé city; that afterwards, 
in 1913, Mr. Lount asked witness to make a survëy of a lot in thè 
Lount tract, and that he did make a survey, and could tell from the 
survey that the lines of the block conformed to the présent Van Buren 
street exactly, Another witness, a surveyor, testified that he had taken 
a description given in a decree of distribution that was made in the 
estate of Julia A. Lount in 1908, and that he hàd detérminéd the 
south Hne of the property involved, and that, as it stood at the time 
of his testimony, the building on the northeast corner of Central and 
Van Buren streets is exactly on the property line, 33 feet north of the 
section line. In speaking of "Central avenue" aS on the plat, the wit- 
nesses referred to what was "Center street" in thêdeeds described. 

There was also the évidence of the city manager of Phœnijt thàt 
he had known Van Buren street, between Center and Second, for 
about 17 years, and that there had been no change in the width of that 
stféet during that time. The deputy city assessor and tax collector of 
Phœnix testified that the records in his offièe showed assessment of the 
Lount property by lots and blocks according to the officiai survey of 
Churchill addition, and that no assessment hâd been made upon any 
part of Van Buren sirëet claimed by plaintitïsi '' 

There was some différence in the testimony, of the witnèsses con- 
cerning the existence of a fence where the présent street line is qn the 
south side of thé Lount tract; bùt,.as such Conflict has been resolved 
in favor of the défendant, We will not distufb the finding. 

The Revised Statutes ,of 'Àrizoha of 1913; tït. 7,. c. 2, pars. 1891 
and 1896, from the' acto'f' April 12, 1893 (Laws 1893, No. 72, art. Il), 
relating to the officiai plats ïf additions to citiës, provide that when 
an addition to a town is laid out the proprietors shall/make an ac- 
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curate map showing streets, alleys, and highways, and thé width there- 
of, lots and blocks, with their boundaries and numbers and dimen- 
sions, and requiring such maps to be acknowledged by the proprietor, 
the plat then to be filed and recorded, and that upon filing of the map 
or plat "the fee of ail streets, alleys, avenues, highways, pârks and 
other parcels * * * reserved * * * to the * * * public, 
shall vest in such town, in trust, for the uses therein named and ex- 
pressed." Par. 1895. Paragraph 1896 requires that ail additions shall 
be surveyed and platted and the map submitted to the common council. 

[2] Upon ail this évidence we think that the court properly held 
that there was a dedication of the strip in controversy for highway 
and Street purpôses. The right of use or travel over which appellants 
concède was given was more than a mère license; it was in accord 
with an intent to dedicate to the public use. No particular form or 
ceremony is necessàry to dedicate land to a public use. "Ail that is 
required is the assent of the owner of the land, and the fact of its 
being used for the public purpôses intended by the appropriation." 
Cincinnati v. White, 6 Pet. 431, 8 L. Ed. 452; Loridon & San Fran- 
cisco Bank v. Oakland, 90 Fed. 691, 33 C. C. A. 237. 

The judgment is affirmed. 



In re JACKSON LIGHT & TRACTION CD. 
LEE V. NEWTON et al. 

(Circuit Court of Appeals, Fifth Circuit. Dcceniber 15, 1920.) 

No. 3508. 

1. Judgment «S^^'ÎGO — Lien of fédéral court judgment dépendent on state law. 

Under Act Aug. 1, 1888, § 1 (Comp. St. § 1606), providing thafjudg- 
ments and decrees of fédéral courts sliall be liens on property In the same 
manner and to the same extent as the judgments of the courts of the state 
where rendered, and Code 1906, Miss. § 822, providing that a judgment or 
decree of a fédéral court, of the state Suprême Court or chancery court, or 
of any state court of a différent county, shall not be a lien on property of 
the défendant in any county until enroUed in the office; of the clerk of 
the circuit court of such county, a judgment rendered by a fédéral court 
in Mississippi is not a lien on property in any county unless so enroUed 
in that county and then only f rom the date of enrollment. 

2. Bankruptcy <S=>157 — No judgment recoverable after adjudication. 

The lien of a judgiiiént which became effective as a lien after the bank- 
ruptcy of the défendant held ineffective against his trustée who, unaer 
Bankruptcy Act, § 47a (2) (Comp. St. § 9631), became vested with the 
rights of a judgment lien créditer as of the date of the adjudicatioa. 

3. Bankruptcy <g=>155— Trustée not estopped to deny lien. 

That a marshal holding an exécution was prevented from makîng a levy 
by the statement of the judgment défendant that It had given a super- 
sedeas bond, wheu in fact it was a cost bond, which did not operate as a 
supersêdeas, hel4 not to estop tlie defeudant's trustée in bankruptcy from 
denying that a lien was acquired as by making a levy. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Edwin R. Holmes, Judge. 

^ssFor otiier cases see same topio & KBY-NUMBBR in ail Key-Numbered DIgests & Indexe» 
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In the matter of the Jackson Light & Traction Company, bankrupt. 
Dr. C. A. Lee, administrator, appeals from an order denying his 
claim to a lien, which was objected to by Oscar Newton and others. 
Affirmed. 

For opinion below, see 265 Fed. 389. 

J. A. Teat, of Jackson, Miss., for appellant. 

William H. Watkins, of Jackson, Hiss., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. On May 10, 1918, a judgment was rendered 
in the United States District Court for the Southern District of Mis- 
sissippi in favor of the plaintiff in error against the bankrupt, Jackson 
Light & Traction Company. It was enrolled promptly in the office 
of the clerk of said United States Distinct Court, but not in the office 
of the clerk of the circuit court of Hinds county. Miss., the county 
wherein said United States District Court was held and in which said 
défendant resided. On July 9, 1918, the clerk of said United States 
District Court issued an exécution, which wr,s placed in the hands of 
the United States marshal, who handed a copy thereof to an officer 
of the défendant. Immediately on the issuance of said exécution the 
défendant executed a bond, with surety in the sum of $500, which was 
entitled a supersedeas bond, and under the belief that it did super- 
sede the judgment the marshal did not levy the exécution. Said cause 
was taken by writ of error to the United States Circuit Court of 
Appeals for the Fifth Circuit and affirmed (256 Fed. 97, 167 C. C. A. 
339), the mandate issuing under date of March 27, 1919. On a 
subséquent writ of error this court held that said bond was only a 
cost bond and not a supersedeas bond. Lee v. Jackson Light & Trac- 
tion Co., 261 Fed. 721. 

On March 29, 1919, the défendant Jackson Light & Traction Com- 
pany was adjudged a bankrupt by the United States District Court 
for the same Southern District of Mississippi. On April 4, 1919, an 
abstract of said judgment was enrolled on the judgment roU of said 
circuit court of Hinds county. Miss. The , plaintiff therein filed a 
proof of debt in said bankruptcy proceedings in said United States 
District Court, asking to be allowed a priotity as a judgment crédi- 
ter, with a lien as such, on the bankrupt's assets owned by it on May 
10, 1918. The claim of priority was denied, and the judgment allowed 
to be proved only as an unsecured debt, on the ground that said judg- 
ment of said United States court was not a lien until enrolled on the 
judgment roU of the circuit court of Hinds county. Miss., and had no 
lien prior to the date of such enroHment on April 4, 1919, after the 
adjudication in bankruptcy. On pétition for review the ruling of the 
référée was affirmed by the District Court. 

[1] The plaintiff insists that the judgment, when enrolled, has a 
lien from the date of its rendition, May 10, 1918, and that, if this is 
not held to be their meaning, then the statutçs of Mississippi discrimi- 
nate in favor of judgments rendered in the state courts against those 
rendered in^ the fédéral courts. The United States statute regulating 
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how judgments and decrees of the United States District Courts 
shall acquire liens on property of the défendants therein is contained 
iiy sections 1 and 2 of the Act of August 1, 1888 (25 Stat. p. 357, 
c. 729; U, S. Comp. St. 1916, §§ 1606, 1607), which reads: 

"Judsrmeiits and decrees rentlercd in a [Circuit or] District Conrt of tlie 
T'nited States witliin any state, sliall bc liens on property througliout sucli 
•state in tlie same maniier and to the same extent and uruler the same condi- 
tions only as if such judsmeiits and decrees had lieen rendered by a court of 
genei'al jurisdlctlon of such state : Provided, that whenever the laws of any 
state require a judgment or decree of a state court to be reglster(yd, recorded, 
docketed, indexed, or any other thing to he done, In a particular manner, or in 
a certain office or county, or parlsh In the state of Louisiana before a lien 
shall attach, ttiis act shall be applicable therein whenever and only whenever 
the laws of sneh state shall authorize the judgments and decrees of the United 
States courts to be registereu, recorded, docketed, indexed, or otherwlse con- 
formed to the rules and requlrements relating to the judgments and decrees 
of the courts of the state." 

By the statutes of Mississippi each clerk of a circuit court is re- 
quired to keep a book or books styled "judgment roll," divided under 
the several letters of the alphabet, and within 20 days after the ad- 
journment of each term of the circuit court, he must enroU thereon 
in the order in which rendered, each judgment thereof, by entering on 
such roll, under the prpper letter of the alphabet, the name of each 
défendant with certain information as to such judgment. Code Miss., 
1906, § 818. 

A judgment so enrolled shall be a lien on ail of defendant's prop- 
erty in said county from its rendition, and shall hâve priority ac- 
cording to the order of such enrollment in favor of the judgment 
creditor against the judgment debtor, and ail persons claiming the 
property under him after the rendition of the judgment. A judgment 
shall not be a lien on any property unless it is enrolled. In counties 
having two judicial districts, a judgment opérâtes as a lien only in 
the district within which it is enrolled. Code Miss. 1906, § 819. 
. A judgment or decree of the United States District Court, or, of 
the state Suprême Court or chancery court, or any state court of a 
différent county shall not be a lien on de;fendant's property- until en- 
rolled in the office of the clerk of the circuit court of the county. Code 
Miss. 1906, §§ 821, 822. ;; , 

The purpose of the foregoing provisions is quite plain. They 
provide that judgments entered on the minutes of the circuit court 
must be enrolled on the judgment roll in the order of their rendition 
within 20 days after the adjournment of the term of court wherein 
rendered, and, when so enrolled, shall be a lien from the rendition 
thereof, and shall hâve priority according to the order of enrollment 
against the judgment debtor and those claiming under hirn. A judg- 
ment has no lien unless enrolled. In every case, except that of a 
judgment in the court on whose records the enrollment shall take 
place, even in the case of a circuit court of a difïerent judicial dis- 
trict in the same county, a judgment has a lien only from the time 
when enrolled. 

As to every other state, or United States, court judgment, where 
the same is not rendered in the court where the enrollment takes place, 
209 F.— 15 
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it is the enrollment that gives the lien and fixes its date. That act is 
the first entry of record in the circuit court clerk's office of the exist- 
ence of the judgment. Not so with the case of judgments rendered in 
such circuit court. There the minutes in the clerk's office would show 
their existence, and the "judgment roU" but indexes the existing rec- 
ord; but even there the priority is to be "in the order of such en- 
rollmeqt." 

We cannot see, there fore, where there is any discrimination against 
the United States courts when they are put on the same footing 
with the state Suprême Court, and every other state court at law or 
in equity where the judgment is not rendered in the same court on 
whose judgment roll an abstract must be enroUed in order to give it 
a lien on the property of the judgment debtor. Hère no such en- 
rollment was made uritil April 4, 1919, a week after the adjudication 
in bankruptcy was had and the lien was clearly null and void, under 
Bankruptcy Act, § 67, subd. "F" (Comp. St. §■ 9651). 

Again the case is not one of a contest between a state court judg- 
ment duly enroUed, and an older fédéral court judgment likewise 
duly enrolled, subsequently to the date of the first judgment, the state 
court judgment claiming a lien from date of its rendition and in- 
sisting that the United States court judgment, though rendered first, 
was to rank only from date of enrollment. Hère the judgment claim- 
ing priority was not in the situation of a judgment duly enrolled with- 
in 20 days after the term was rendered, but was in that of a judg- 
ment enrolled long after the expiration pf such time. 

[2] Meanwhile the bankruptcy occurred and the trustée was appoint- 
ed. He tôofc not only the title of the bankrupt, but also the rights of 
a judgment creditor with a lien of the date of the adjudication, as 
against conflicting liens. Bailey v. Baker Ice Machine Co., 239 U. S. 
268, 275, 36 Sup. Ct. 50, 60 L. Ed. 275. Considering the bankrupt's 
trustée as a judgment creditbr with â lien against ail the bankrupt's 
property as enrolled of date March 29, 1919, the plaintifif, Lee, would 
be only entitled to priority açcofding to date of enrollment. There- 
fore the trustee's claim as having the lien and right of a judgment 
creditor waS superior to the claim of the unenrolled judgment. '; 

[3] The claim that the défendant Jackson Light & Traction Com- 
pany, by having informed the marshal that a supersedeas bond had 
been given and thus prevented hirh from making a levy, is now es- 
topped from asserting that a levy was not made on July 9, 1918, upon, 
ànd a lien so acquired on, its property, and that its trustée in bank- 
ruptcy takes only its rights and is bouhd by such an estoppel, is not 
tenable. We cannot see where any such estoppel arises against the 
défendant, or any foundàtion for a claim that this would create a 
lîen. There is no prêteuse that any levy was made or that what 
was done was treated as a levy. It is conceded that no levy was made, 
or intended to be made, because of the belief, mistaken it is true, 
that the right to make it did not exist. 

Besides the question hère presented is one between the creditors 
as to priorities in the distribution of the estate of the bankrupt. It is 
not so much a contest between the debtor and this creditor. We can- 
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not see where any estoppel exists te now assert that no levy was made 
and that no lien acqiiired by means of a levy, even if this would hâve 
given a lien in the absence of the enrollment of the judgment in the 
office of the clerk of the circuit court of Hinds county. 
. The judgment of the district court is therefore affirmed. 



WHITESIDE V. VERITY. 

(Circuit Court of Appeals, Sixtlr Circuit. Deçember 7, 1020.) 
No. 3336. 

1. Payment '^^=^SZ(1) — For services rendered by brother held sustained by 

moral obligation, and not recoverable. 

In a suit to yacate a tru.st deed and to annul tlie transaction of wliicli 
tlie Uced was a part, wliere it appcared tliat défendant, aeting for com- 
plainant, wtio was liis sister, liad expi'tidt'd time and money for many 
years in caring for lier interests, and linally in procuring a settlement of 
a claim involving lier Imsijand, from wliom slie liad separated, and liad pro- 
cured a settlement for $30,000, whieh was more than she expected, tlie 
services rendered by défendant, tliougli rendered ont of friendship, im- 
posed suliicicnt moral obligation on complainant to pay therefor to sustain 
lier voluntary payment of $10,000 as compensation for such services. 

2. Trusts <®=>48 — Grantor of trust dced, having opportunity to read it, held 

not misled by silence of grantee. 

Evidence that défendant niade no reply: to a letter from complainant 
Indicating tliat stie understood .she could revoke tiie trust deed.tp défend- 
ant does not require cancellation of the deed for fraud, where it appeared 
that she liad ample opportunlty to study the terms of tlie deed before 
signing it, and that after she signed it défendant stated it was irrév- 
ocable, to which statement she made no objection at that time. 

3. Trusts <§='48 — Indep«ndent advice unnecessary to sustain trust deéd.' 

The fact that the grantor of a trust deed given to her brother acted on 
the advice of her brother and other members of the family, and had no 
independent advice, though a circumstance which nilght be considered 
in connection with other évidence showing an advantage was taken of the 
grantor, is not of itself sufiicient to require the annulment of the deed. 

4. Trusts ©='47— Want of caution deed was irrévocable does not defeat it. 

The fact that a trust deed contai ned no power of revocation, and that 
the grantor was not cautioned to that efCect before she signed it, is not of 
itself sufficient to invalidate the deed. 

5. Trusts €='48 — Circumstances held rtot to justify cancelini: trust deed for 

fraud or undue influence. 

In a suit to cahcel a trust deed, which was given by complainant to de- 
fendant, her brother, to secure property obtained by her brother for her 
from the power of the husband if tlife parties subsequently became recon- 
ciled, the fact that the deed was signed without independent advice to 
complainant, tliat she was not expressly cautioned it was irrévocable, 
and that defendant's daughtérs Were încludod among the ultlmate bene- 
ficiaries of the trust, they beiug members of the class which would be next 
of kin of the grantor under the conditions uiider \yhich they would take, 
held not to require the cancellation ôf the trust, which was apparently 
made with the dominant purpose of protecting the complainant from dissi- 
pation of thé fund. 

Appèal from the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. ^ , ■ . ^ ' .- ^ -, ; ' .' [:/ ^ [ 

<g=3For other cases see same topic & KBY-NUMBEB ia ail Key-Numbered Dlgssta & Ind«xe3 
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Suit by Nannie Wright Verity WhitesTcTe against George M. Verity. 
Decree for défendant, and complainant appeals. Affirmed. 

This suit was brought to vacate a trust deed executed by plaintiff (Mrs. 
Whiteside) to défendant, and to annnl the remalnder of the transaction of 
wliich the dccd was a part. The parties were half brother and slster. At 
the tlme In question, plalntiff had been marrled for some years, and défendant 
had contrlbuted largoly In tlme and money toward meeting the expenses and 
the troubles caused by the husband'a Inabillty or mlsconduct. A crisis In 
plalntlff's domestic troubles had occurrcd, she had been abandoned and left 
lielpless in New York by her husband, and the défendant went there from 
Ohlo to aid her. He furnlshed her necessary funds, employed counsel and 
other assistance, and it came about largely through hls efforts that a fund 
of, net, $30,000 was realized as the indirect resuit of the husband's supposed 
mlsconduct. Thls was considerably more than plaIntifC had expected to get, 
and défendant suggested to plalntiff, pursuant to a prevlous understandlng 
between them, that $20,000 should be put in trust for her, and that the excess, 
being $10,000, should be paid to hlm in compensation for his expenditures In 
tlme and money during the past period of yèars for her beneflt and his efforts 
in realizing this fund ; plalntiff agreed. 

The $30,000' was paid to défendant and he came back to Ohlo; $10,000 ho 
used for hls ixîrsonal benefit, and he employed Ohlo counsel to draw up a 
trust Instrument. On consultation by défendant and his brother-in-law, who 
was regarded by plalntiff as one of the family, and with the father of plaln- 
tiff and défendant, it was agreed, and it was undoubtedly the fact, that this 
fund Imperatlvely needed protection as against the plalntiff herself, because. 
If she became reconclled with her husband, as was thought probable (and as 
happened), she would be quite under his control, and the money would be 
certain to be dlsslpated. Accordingly, the trust paper, prepared with the full 
approvàl of this family council, was a typical spendthrift trust. It made the 
défendant the trustée, and provided for paying the income to plalntiff during 
her llfe, and, after her death, to plalntlff's then infant daughter during her 
life, and upon her death to her Issue surviving, if any, and, if not, then to 
plalntlff's four nièces (two of whom were defendant's daughters). It gave 
the trustée discrétion to suspend the income payments when. In his judgment, ■ 
it was for the best interest of the boneficiary so to do, and it thoroughly and 
effectively prevented the création by plalntiff of any valid charge whatever 
upon the fund or income. This paper was duly signed by plalntiff. 

She and her husband did become reconclled, and wlthln about two years 
she brought this suit in the court below. She alleged that the payment of 
the $10,000 by her to défendant was wlthbut substantial considération, atid 
was made by her as the resuit of his undue influence, and whlle she was In 
a State of anxiety and worry, and which .made her incapable of reslstlng. 
She alleged, also, that she was deceived into thlnking that the trust deed was 
a will, and supposed she could change it whenever she wlshed. Upon final 
hearlng, upon pleadings and proofs, the court below dismlssed the blll, and 
• plalntiff appeals. 

Albert Bettinger, of Cincinnati, Ohio (Bettinger, Schmitt & Kreis, of 
Cincinnati, Ohio, on the brief), for appellant. 

Rufus B. Smith, of Cincinnati, Ohio (Ralph R, Caldwell and Rufus 
B. Smith, both of Cincinnati, Ohio, on the brief), for appellee. 

Before KNAPPEN, DENISON; and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above), With 
the exceptions to be noted, the questions involved are of fact. In so 
far as there is, between the testimony for plalntiff and that for défend- 
ant, any conflict involving reliability or credibility, we are compelled, 
as was the court below, to accept defendant's évidence and to reject 
that of plalntiff. 
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[1 ] No cause is established for rescinding the $10,000 payment. De- 
fendant had undoubtedly expended and suffered for plaintiff's benefit 
several thousand dollars in money and time, anxiety, and trouble (to 
say nothing of his part in realizing this fund), for ail of which the 
sum named was not extravagant compensation. Doubtless this had 
been donc mostly out of friendship, and there was, until the end, scant, 
if any, légal debt ; but there was ample moral obligation to justify the 
sister in making him whole with a libéral hand out of the fund which 
thus unexpectedly materialized. It is entirely clear that she was, at 
the time, both willing and glad to hâve him receive this money, and that 
she fully understood what she was doing, and was not overreached, and 
that her mental condition was not such as to justify répudiation of her 
act. 

[2] As to the deed, it is sufficient to say that her intelligent and pur- 
posef ul assent (save for one matter to be discussed) are as satisfactorily 
established as it is clear that the provisions of the instrument were, in 
fact, wise and prudent and for her best interests. The exceptional mat- 
ter referred to is this: After the plan of the deed was settled upon, 
and it was in préparation, défendant wrote his sister a letter, explain- 
ing the plan adopted and who would be the beneficiaries after her death. 
To this she replied by letter stating that it was satisfactory, but that, 
if her husband should return, and she should later become satisfied that 
he had reformed, she should wish to change the will. To this défend- 
ant made no immédiate written response, pointing out to her that the 
proposed trust was not a will, and that she would hâve no power to 
change it; and fromthis it is argued that he both allowed and led her 
to sign the paper, supposing that, whatever it was, it was revocable. 

Of course, if this were the proper inference, the deed could not stand, 
however wise or prudent it may hâve been ; but the record does not 
justify that conclusion. The letter written by défendant to accompany 
the deed, when sent to her for exécution, is not proved by copy ; but 
défendant says it was a full and complète explanation of its terms and 
effect. This letter was mailed to her, but the deed, when finished, was 
taken to her in New York by the brother-in-law and lef t with her. She 
read it over during his absence. Later, in his présence, she read it 
over again and discussed it with him. He told her, when he gave it 
to her, that it was a perpétuai trust, She was an educated and intelli- 
gent woman, then wholly in her ordinary state of mind. No misrepre- 
sentation of any kind with regard to it was made to her by any one; 
and it is difficult to conceive that she could hâve supposed that it was 
anything other than it actually was. If, upon such a state of facts, a 
grantor could set aside a solemn deed, no instrument would he safe. 

Ample reconciliation of her formerly expressed désire to reserve the 
power to change and of her later signature of the paper as it was is 
found in the very reasonable supposition that her expressed désire was 
hasty and casual, and that reflection showed her that its satisfaction 
would be unwise. That she did in fact abandon her wish to hâve the 
fund remain subject to her future changes of mind, and was content 
with the paper as it was, is additionally and persuasively shown by 
the fact that, when the deed was sent back to défendant, he wrote her 



230 209 FEDERAL BEPORTBE 

a letter acknowledging it, and expressly stating his satisfaction because 
the matter was so fixed that— 

"neither you nor I nor any one else can now possibly disinherit you or change 
the matter in any way. * * * In fact, I never knew before that it was 
possible for any one to hâve an income so thoroughly protected." 

She made no objection to this situation, nor did she in any way inti- 
mate that she had been deceived, or did not understand what had been 
done. There was no suggestion of dissatisfaction until several months 
had passed, and even then, through a séries of letters, no claim of dé- 
ception or misrepresentation. The conclusion of the court below that 
her signature to the instrument was deliberate and intelHgent must be 
afifirmed. 

[3,4] Plaintiflf further insists that the deed was, as matter of law, 
iVn'provident because of the combined efïect of thèse circumstances : 
She had no independent advice, but relied upon her brother, the 
trustée, whose children were ultimate beneficiaries ; there was no power 
of révocation, and she was not explicitly cautioned as to this; and 
thé 'trustée had the power to suspend the income. We are satisfîed 
that no one of thèse facts, nor ail together, in the light of the whole 
record, raise any inference of law that the deed should be vacated. 
Lack of independent advice is a circumstance which might well turn 
the scale, if there were any reason to think that the trustée had taken 
an advantàge ; but it will not of itself call for annulment. Zimmerman 
V. Frushour, 108 Md. 115, 69 Atl. 796, 16 h. R. A. (N. S.) 1087, 15 
Ann. Cas. 1128. The absence of power of révocation and of explicit 
caution thereon were once thought fatal (Everitt v. Everitt, E. R. 10 
Eq. 405), but it is now clear that they are only circumstances, and not 
of côritrolling force (Dutton v. Thompson, E. R. 23 Ch. Div. 278; 
Underhill on Trusts, p. 99 ; Wald's Pollock on Cont. p. 379 ; Jones v. 
Clifton, 101 U. S. 225, 230, 25 E. Ed. 908), especially when power of 
revocation woûld he inconsistent with the main purpose of the trust 
(Dayton v. Stewart, 99 Md. 643, 650, 59 Atl. 281 ; Wallace v. Industriàl 
Co., 29 R. I. 550, 560, 73 Atl. 25. 

[5] The discrétion given to the trustée to suspend payments of in- 
çomé td Mrs. Whiteside and allow it to be added to the principal was 
essential to the purpose of the trust, in order that the income might not 
be reachable by creditors or assignées, and courts of equity would pro- 
tect the beneficiary as against any fraudulent exercise or abuse of this 
discrétion. 2 Perry on Trusts, § 510. The fact that the trùstee's 
daughters were included in the class which was the ultimate contingent 
beneficiary is not significant. Their' interest was postponed till the 
death of Mrs. Whiteside and the death without issue of her then in- 
fant daughtér. In that event, this class was (almost certainly) the sole 
next of kin on the mother's side and the natural beneficiary. The sé- 
lection of this class is no indication of fraud. 

Other less important criticisrns are likewise not vital. Neither singly 
or coUectively do they justify can'cellation. When we consîder the 
respectiv^e parts which plaintiff and défendant played in the création 
of this fund, the necessity that plaintiff should be protected against 
herself, if it was to continue tSô support her, the devising of this trust 
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with the dominant purpose of protecting plaintiff, and note also the 
highly probable, if not certain, prompt, and effective dissipation of the 
fund, if this trust had not been made substantially as it was made, 
only some imperative rule of law could justîfy a court of equity in di- 
recting the fund to be surrendered. 

The decree of the District Court is afifirmed. 



BASSELL V. HINES, Directe General of Railroads. 

(Circuit Court of Appeals, Sixtli Circuit. December 7, 1920.) 
No. 3416. 

1. Carriers ®=280(1) — Rule as to extraordinary eare for passengers held not 

to extend to trifling dangers, such as are met everywhere. 

Tlie rule requiring carriers to exercise ttie highest degree of care for 
tlie safety of passengers does not extend to tliose comparatively trifling 
dangers which a passenger meets on a railway car only in the same way 
and to the same extent as he meets daily in other places and from which 
he hahitually and easily protects himself. 

2. Carriers 'S^SOÏCl) — Measur« of care to keep aisle free of obstructions. 

A railroad company held to the exercise of only ordinary eare to see 
that hassocKS provided in a chair car, and which are moved about by 
passengers at thelr pleasure, are not allowed to project into the aisle. 

3. Appeal and error <S=='2Î4(5) — ^Particular ground of exception to instruction 

must be urged in lower court. 
' It cannot be assigned as error that the court erroneously placed the 
burden of proof on an issue of négligence^ where no exception was taken 
to tne charge on that ground. 

In Error to the District Court of the United States for the Eastern 
Division of the Southern District of Ohio; John E. Sater, Judge. 

Action at law by John Y. Bassell against Walker D. Hines, Director 
General of Railroads. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

Smith W. Bennett, of Columbus, Ohio, for plaintiff in error. 

James I. Boulger, of Columbus, Ohio (Wm. H. Miller, of Columbus, 
Ohio, and Henry Bannon, of Portsmouth, Ohio, on the brief), fpr 
défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The plaintiff below, plaintiff in error 
hère, was a passenger on a Pullman chair car arriving in the râilway 
station at Columbus. Af ter the car stopped and the passengers for 
Columbus were told to alight, he arose from his seat, and, as he 
walked down the aisle toward the door, stumbled oVer a hassock or 
fobtstool which was in the aisle, or projected into it, and fèlland re- 
ceived the injury for which he sought to recover in this action. He 
allèges that the insufficient lighting of the car co-operated with the 
càreless placing or leaving of the obstacle to constitute actionâble nég- 
ligence. The court gave to the jury définitions of the care required 

<g:=>For other cases see same toplc & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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respectively, from défendant and from plaintiff, and the jury found a 
verdict for défendant. Plaintiff assigns as error : ( 1 ) That the in- 
structions did not require from the défendant a sufficiently high 
degree of care; (2) that the jury was permitted to consider an issue 
outside the évidence; and (3) that upon one issue the burden of 
proof was wrongly placed. , 

[1, 2] The instructions put upon défendant the duty to exercise 
ordinary care to see that the aisle was not obstructed by a footstool. 
The court decHned to charge that the défendant was bound to exer- 
cise the highest degree of care and prudence consistent with the con- 
duct of its business. The stricter rule imposing the more extrême 
Habihty is the one which expresses the duty of a common carrier as 
to ail the spécial périls of transportation. The cases to this effect 
are familiar. Some of them are cited in the opinion of this court, in 
Memphis v. Bobo, 232 Fed. 708, 7,11, 146 C. C. A. 634. The leading 
cases and the text-book discussions indicate (see Indianapolis Co. v. 
Horst, 93 U. S. 291, 296, 23 h. Ed. 898) that the reason of the rule 
is that the passenger delivers himself into the custody and control 
of the carrier, that he is helpless against thèse périls, and that he 
is compelled to, and rightly does, rely upon the carrier for protection. 
This reason extends to and supports the great bulk of the cases where 
the rule of the highest practicable ca;re has been enforced. The cases 
where a passenger has been injured by an assault by another passenger 
(like Meyer v. St. Louis Co., 54 Fed. 116, 4 C. C. A. 221) or by 
one of the crew (like Lee Line v. Robinson [C. G. A. 6] 218 Fed. 559, 
563, 134 C. C. A. 287, L. R. A. 1916C, 358) are not exceptions, be- 
cause the duty of police protection, for which the citizen ordinarily 
relies upon the peace officers of the community, is one which the 
passenger necessarily abandons to the carrier when he becomes a pas- 
senger. Cases of injury from a falling berth (like Penn. Co. v. Roy, 
102 U. S. 451, 26 L. Ed. 141) or from an imperfectly secured trolley 
rope (Denver Co. v. Hills, 50 Colo. 328, 116 Pac. 125, 36 L. R. A. 
[N. S.] 213), or from an exposed rudder chain (Garoni v. Compagnie 
[Com. PI.] 14 N. Y. Supp. 797), are nearer the margin line, but are 
not beyond the reason of the rule. Ali of thèse agencies were peculiar 
to the instrumentality of transportation, and their proper management 
and control, so that they would not harm a passenger, were whoUy 
in the hands of the carrier. 

Plainly, the reason of the rule does not extend to those comparatively 
trifling dangers which the passenger meets while upon a railway car 
only in the same way and to the same extent as he meets them daily 
in his home or in his office or on the street, and from which he easily 
and completely habitually protects himself. He may, more or less 
excusably, stumble and fall over a footstool or chair in his home, or 
an obstacle on the. sidewalk, or a hassock in a car; he need never do 
any of thèse things, if he takes sufficient care. It did not need évidence 
to show that, thèse hassocks were under the control of the passengers, 
and were by them placed and replaced as they desired; and this de- 
stroys the basis — sole management and control — for the extrême rule. 
There is, in our judgment, no sound reason why anything more than 
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ordinary care, fitted to the circumstances, should be required, nor 
why the rule of highest practicable care should be applied to such a 
subject; we do not find any controlHng authority, or any weight of 
authority, which so requires. 

Pitcher V. Old Colony Co., 196 Mass. 69, 81 N. E. 876, 13 L. R. A. 
(N. S.) 481, 124 Am. St. Rep. 513, 12 Ann. Cas. 886, is specially relied 
upon. In that case, a passenger, alighting from a street car, fell over 
another passenger's bag resting in the aisle. The trial court had given 
to the jury the rule of "the highest degree of care consistent with 
practical carrying on of its business," and plaintifï complained because 
the court had not given the rule of highest possible care. It was held 
only that to refuse to give this extrême rule was not error. In Lynch v. 
Railway Co., 92 Kan. 735, 142 Pac. 938, also relied upon, it is said that 
the carrier must use the highest practicable degree of care both in car- 
rying passengers to their destination and in setting them down saf ^ly ; 
but this was said in a case where the carrier had given an imphed in- 
vitation to alight, and the passenger, who was responding, was injured 
by the starting of the train. We find no case, and we are cited to none, 
where deliberately and after discussion the stricter rule was decided 
to be applicable to such a case as this. On the other hand, the rule of 
merely reasonable or ordinary care, to be measured by the circum- 
stances of the case, has been frequently applied under closely analo- 
gous circumstances. Such are the falling of a package from the parcel 
rack (Louisville Co. v. Rommele, 152 Ky. 719, 154 S. W. 16, Ann. Cas. 
191 5B, 267; Morris v. New York Cent., 106 N. Y. 678, 13 N. E. 455), 
the falling of a car window (Irwin v. Louisville Co., 161 Ala. 489, 50 
South. 62, 135 Am. St. Rep. 153, 18 Ann. Cas. 772 ; Strembel v. Brook- 
lyn Co., 110 App. Div. 23, 96 N. Y. Supp. 903), a door sill or platform 
slippery with ice (Connell v. Oregon Co., 51 Ùtah, 26, 168 Pac. 337; 
Palmer v. Penn. Co., 111 N. Y. 488, 18 N. E. 859, 2 L. R. A. 252), bag- 
gage in the aisle (Burns v. Pennsylvania R. Co., 233 Pa. 304, 82 Atl. 
246, Ann. Cas, 1913B, 811), a slippery deck (Pratt v. North German 
Co. [C. C. A. 2] 184 Fed. 303, 304, 106 C. C. A. 445, 33 L. R. A. [N. 
S.] 532), a cuspidor in the doorway (Hawkins v. Louisville Co., 180 
Ky. 295, 202 S. W. 632, 3 A. L,. R. 637), or fingers caught in a door 
(Shaughnessy v. Railroad, 222 Mass. 334, 110 N. E. 962, Ann. Cas. 
1918C, 371). The cases are extensively cited and discussed, and the 
rule stated substantially as it was given by the court below in this case, 
in Moore on Carriers (2d Ed.) pp. 1079-1081, 1091, 1107, 1108, 1125, 
1261, 1263. We conclude that there was no error in this respect. 

Complaint was made because the court charged upon the subject of 
the rule of care in case a passenger had put the hassock in the aisle, and 
it is said that there was no such évidence and no such issue. Since the 
hassock could hâve been misplaced only by the railway employées 
or by a passenger, and there was no évidence as to how it happened, it 
is not easy to see how either alternative could hâve been left out of the 
trial ; but, in any event, the plaintifï cannot complain because the court 
charged that he might recover, not only upon the theory stated in the 
déclaration, but even on an alternative theory. If this was error, it was 
error against the défendant, and the verdict made it harmless. 
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' [3 JThè court t'ôîdthe jury: ' • '■ 

"li the hassock got Into the aisle of the car throngh the action of a passen- 
ger, it was then inèumbent opon the plaintiff, in order to establish négligence 
upon defendant's part, to sliow by a prépondérance of évidence that the 
hassocit was thére a snfflclôpb length of time for the defendant's employées, 
In the exercise of ordinary c?ire, to hâve discovered and removed' it." 

It is ârgued thàt the burden shotild hâve been put upon the défendant 
to show that the hassock, in this contingency, had net been there long 
enough to raise the inferfince of négligence. There was, in truth, no 
affirmative évidence whatever that the hassock had been in an obstruc- 
tive position for any length of time or to dispute the porter's évidence 
that the aisle was clear a moment before when he passed out, and it 
might, therefoi-e, be said that it madé no différence where the burden 
of proof was, as there was nothing to show négligence, and a verdict 
for défendant should be instructed (as was held in Colburn v. Chicago 
Go., 161 Wis. 277, 152 N. W. 821, and Kanter v. Philadelphia Co., 236 
Pa. 283, 84 Atl. 774, and as the court below thought on the motion for 
new trial) ; but it is not necessary to décide that proposition. There 
is no basis for plaintifif's position in this respect, unless in the doc- 
trine of res ipsa, etc. 

The burden is always upon the plaintiff to show négligence, and only 
when the occurrence itsélf indicates négligence can the burden be 
thought satisfied and shifted to the other Side. Since it is, as a matter 
of common knowledge, much more probable that such a situation as an 
obstructing hassock is caused by a passenger than that it is caused by 
an employée, it might well be thought that the doctrine res ipsa cannot 
apply to such a case ; but that question, also, we need not décide. The 
paràgràph which we hâve quoted from the charge was a part of a 
complète discussion of the theory that the hassock might hâve been 
put irit^'the aisle by a fiâssenger, which presented to the jury the rules 
of négligence and contfibutory négligence which the court thought 
proper to that subject, incltiding instructions that, if it had not been 
thére a sufficient length oï time for the défendant; iri the exercise of 
ordinary care, to hâve discovered it, the défendant was not liable; but 
if it had been there so long that the porter or conductor, exërcising or- 
dinary care, ought to hâve discovered it, and had failed to do so; the 
défendant 'was liable. The only exception taken was in thèse words: 

"Wé excèpt to thè charge concerning the hassock being pusbed into the 
aisle by a passenger or a third person and the conséquent nonliabillty of the 

défendant." ' ; : .■ 

This exception related to the whole charge upon this subject. A 
great part pf such charge, was uriquestionably correct. That fraction 
which related to the burden of proof was not separately excèpted to, 
nor was the attention of the court directed to that particular subject. 
The exception was unavailing to raise the question upon which plaintiff 
ii;i error now relies. Norfolk Ry. v. Ëarnest, 229 U. S. 114, 122, 33 
Sup; Gt. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172; Denison v. Mc- 
Nprton (C. C. A. 6), 228 Fed. 401, 408, 142 C. C. A. 631. . 

The judgment must be affirmed. 
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GENERAL INV. CO. \. LAKE SHORB & M. S. RY. CX). et aL 

(Circuit Court of Appeals, Sixth Circuit. December 8, 1920.) 

No. 3425. 

t, Monopolies <§=»24(1) — Private suit cannot be maintained under Shemian 
Act to restrain illégal con^ination. 

Anti-ïrust Act July 2, 3890, § 4 (Comp. St. § 8823), llmlts suits to en- 
joln violations to those brought by the government, and does not authorize 
a stockholder to maiutaln a suit to restrain bis corporation from consoli- 
dating with anotber on tbe ground tbat it would be an illégal combiuatiou 
under the act 

2. Courts <S='489(8) — Clayton Act does not give state courts jurisdiction to 

enjnin violations; "courts of United States." 

Clayton Act, § 16 (Comp. St. § 8S35o), vesting "any court of the 
United States having jurisdiction over the parties" with jurisdiction to 
grant injunctive relief to any person, firin, or corporation against threateu- 
ed lo.ss or damage by violation of the anti-trust laws, does not confer such 
jurisdiction on state courts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Courts of tbe United States.] 

3. Removal of causes «S^lll — Jurisdiction on removal dépendent on that ot 

state court. 

Wliere a state court is without jurisdiction of the subject-matter of a 
suit, a fédéral court does not acquire jurisdiction by removal, àlthough 
it would bave had original jurisdiction. 

4. Raiiroads <S='144(2) — Bill by stocliholder to enjoin consolidation insufB- 

cient. 

A bill to restrain consolidation of two railroad corepanies on the gen^ 
eral groimd tbat it would be a violation of the constitutions; statutes, and 
public policy of tbe states concerned, filed by the bolder of a fraction of 1 
pcr cent, of the stock of one of tbe compânies, purchased after tbe con- 
solidation agreement was made, Ueld not to state ground for équitable re- 
lief, where no objection to the consolidation is made by state autborities, 
and there is no allégation showiug thatcompiaiuant would suffer injury 
by dc'prc-ciation of tbe value of its stock. 

5. Appeal aiid errer <ê=>1194(2) — Questions concluded on reversaL 

\\'h(.>re a decree dismissing a suit is reversed on appeal, and the case re- 
mandcd for further action, only tbe questions which Were consldered and 
determined by tbe appellate court are concluded by its décision. 

6. Removal of causes <§=1I1 — Jurisdiction aequired continues for ail purposes. 

Where a cause was removable on the ground that tbe case as made by 
tbe bill was one arising under the laws of the United States, jurisdiction 
of the fédéral court, aequired by the removal, coutimies for ail purposes. 

Appeal from the District Court of the United States for the East- 
em Division of the Northern District of Ohio; John M. KilHts, 
Judge. 

Suit in equity by the General Invcstment Company against the 
Lake Shore & Michigan Southern Railway Company and another. 
Decree for défendants, and complainant appeals. Affirmed. 

See, also, 250 Fed. 160, 162 C. C. A. 296. 

F. A. Henry, of Cleveland, Ohio, and Elijah N. Zoline, of New York 
City (Snyder, Henry, Thomsen, Ford & Seagrave, of Cleveland, Ohio, 
on the brief), for appellant. 

^=3For other cases ete same topic & KEY-NUMBBR ip/^II K^ey-Nupibered Dlgests £ Index» 
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Walter C. Noyés, of New York City, and S. H. West, of Cleveland, 
Ohio (Robert J. Cary, of New York City, on the brief), for appellees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The General Investment Company filed 
a bill to enjoin the cortsolidation of the Lake Shore and the New 
York Central Railroads. The District Court dismissed the bill, be- 
cause jurisdiction was not acquired over the New York Central, and 
that was thought essential to the object of the suit. On appeal to this 
court, we affirmed the conclusion as to the lack of jurisdiction over 
the New York Central ; but we thought that some of the relief prayed 
might, in a proper case, be granted against the Lake Shore alone, and 
that, to that extent, the New York Central was not an indispensable 
party. Accordingly, we reversed the dismissal and sent the case back 
for further proceedings in accordance with the opinion. This is re- 
ported in 250 Fed. 160, 162 C. C. A. 296, and to that opinion we refer 
for a fuller statement of the essential facts. 

After the remand, the bill of complaint was amended, so as to show 
that plaintifï's purchase of its five shares of stock in the Lake Shore 
was not, in fact, made until after the directors' consolidation agree- 
ment had been executed. Thereupon the défendant filed a further mo- 
tion, in which it asked : (1) That the bill of complaint be dismissed, 
in so far as it was founded upon the Sherman Act (Comp. St. §§■ 8820- 
8823, 8827-8830), àhd this for the reason that a private individual 
could not maintain such a bill; (2) that it be dismissed in so far as 
it was founded on the Clayton Act (38 Stat. 730), and this for the rea- 
son that the state court, in which the suit was commenced, had no 
jurisdiction of a case founded on the Clayton Act; (3) that in so far 
as it was founded on the Constitutions or statutes of the several states 
it be dismissed because it did not state a good cause of action. The 
motion to dismiss was granted, and plaintiff appeals. 

[1] 1. The Anti-Trust Act (Act July 2, 1890).— The décision in 
Paine Lumber Co. v. Neal, 244 U. S. 459, 37 Sup. Ct. 718, 61 L. Ed. 
1256, is clearly décisive and justifies the dismissal of this branch of 
the bill, unless the case may be distinguished from that, because this 
suit is by a stockholder and that was by a stranger. It is not correct 
to say that the court there decided only that such a suit could not be 
maintained under section 4 of the act (Comp. St. § 8823), though that 
happened to be the language used; that case was not brought under 
section 4, and the plaintiff made no claim of any right given by that 
section ; the décision was that that suit could not be maintained ; and 
the référence to "under section 4" must hâve been intended to express 
the thought that, under the effect of section 4 upon the whole act, the 
suit would not lie. It is now said that the effect of the Anti-Trust Act 
is to make a prohibited consolidation ultra vires of the corporation; 
that equity always had jurisdiction of a suit by a stockholder to en- 
join his corporation from an ultra vires act; and hence that in such a 
suit as this the court of equity does not dépend for its jurisdiction on 
the Anti-Trust Act, and the case is not one "under the act." 

We are unable to see any distinction in principle, in this respect, 
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between a stockholder's case and the Paine Case. A stranger who 
was about to suffer irréparable loss from unlawful acts of another 
had the right to proceed in equity for an injunction against that 
stfanger, just as much as a stockholder did against his corporation. 
The' jurisdiction of equity does not dépend on the Anti-Trust Act in 
the suit by the stranger any more than it does in the suit by the 
stockholder; in each case alike, the only injportant effect of that stat- 
ute is to make unlawful the act sought to be enjoined. The présent 
case is brought "under the anti-trust laws" no more and no less than 
was the Paine Case. It is to be noticed that, in the dissenting opinion 
in that case, the stockholders' cases, which had permitted the enforce- 
ment by injunction of rights dépendent on the act, were approved; but 
the majority does not suggest that they are distinguishable, and we think 
that the effect of the majority opinion is to overrule them. The theory 
of the décision we think must be that the Anti-Trust Act declared cer- 
tain rights and duties, that it intended there should arise theref rom only 
two remédies, a public one and a private one, each as specified, and that 
no other private remedy should dépend thereon. Wilder Co. v. Corn 
Ce, 236 U. S. 165, 174, 35 Sup. Ct. 398, 59 L. Ed. 520, Ann. Cas. 
1916A, 118. It seems clear enough that the point as to which Mr. Jus- 
tice Holmes said he was in the minority was as to the effect of the 
Clayton Act upon the right to an injunction against a labor boycott. 
Duplex Co. V. Deering (C. C. A. 2) 252 Fed. 722, 743, 747, 164 C. C. 
A. 562. Holding this view of the Paine décision, it follows that the 
court below was right in dismissing so much of this bill as was based 
on the Sherman Anti-Trust Act. 

[2] 2. The Clayton Act (Act Oct. 15, 1914).— Section 16 of this act 
(8835o, U. S. C. S.) provides that— 

"Any person, flrm, corporation, or association sliall be entltled to sue for 
and hâve Injunctive reliet, in any covirt of the llniteil States having jurisdic- 
tion over the parties, against threatened loss or damages by a violation of the 
anti-trust laws." 

The effect of this section undoubtedly is to permit maintenance un- 
der the Sherman Anti-Trust Act of that class of suits, the right to 
maintain which had been denied in the Paine Case ; but since the présent 
case was commenced in a state court, and was by défendant removed 
to the court below, we must inquire whether this section authorized the 
state courts to act, and, if not, then whether the removal to the fédéral 
court makes any différence. 

The grant of jurisdiction is to the "courts of the United States." 
This language has been expressly held not to reach even territorial 
courts, although thev were created by the laws of the United States. 
McAllister v. U. S.,' 141 U. S. 174, '179, 11 Sup. Ct. 949, 35 L. Ed. 
693. Much less can it reach those courts which are wholly of another 
jurisdiction. It is true there are cases where this term has been thought 
to reach some of the courts of the District of Columbia (see Page v 
Ëurnstine, 102 U. S. 664, 26 L. Ed. 268; United States v. Mills, 11 
App. D. C; 500, 504) ; but that was because the language and purpose 
of the act in question were especially appropriate to be so extended. In 
the présent case the statute was dealing solely with a subject-matter of 
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exclusiveîy fédéral jurisdiction, interstate commerce, and while Con- 
gress might hâve intrusted some of its exercise to the state courts, 
there is no reasoii to présume such an intention ; the natural presump- 
tior^is rather to the contrary. Not only had the ordinary meaning of 
the phrase "courts of the United States" become fixed by familiar ju- 
dicial construction long before the Clayton Act was passed, but it had 
been customarily used by Congressi with the same definite meaning; 
for example, section 256 of the Judicial Code (Comp. St. § 1233) re- 
fers to the "courts of the United States" and the "courts of the several 
States" as différent classes, exclusive of each other. Further, this sec- 
tion pertains only to the remedy, and there would be a strong presump- 
tion that a fédéral remédiai statute did not relate to the remédies of 
another jurisdiction. From thèse considérations \ve, are satisfied that 
a suit brought in a state court can get no help from section 16. 

[3] When the case was commenced, the state court either had or 
had. not power to give relief becàusè of the fédéral anti-trust laws. If 
it.had not, we do npt cornprehend how jurisdiction of the subject-mat- 
ter çoùld hâve been confgrred by the removal to the fédéral court. The 
jurisdictional objection was not as to the person, but as to the sub- 
jeçt-tnatter. In De Lima v. Bidwell, 182 U. S. 1, 174, 21 Sup. Ct. 
743, 45 X. Ed. 1041, it was said that défendant neither gains nor loses 
by the removal, that the case proceeds as if no such removal had taken 
place, arid that the défendant Unquestionably has the right, in the 
fédéral court, to show that the state court had nb jurisdiction, While 
thèse statements were made with référence to a différent situation from 
thathçre exigling, we see.no reason to doubt their présent applicability. 
It follows that the court below, like the state court, had no jurisdiction 
of the remedy given by section 16 of the Clayton Act, and coùld not 
grant any relief upon that theory.^ 

[4] 3. State .Constitutions aM Laws. — So far as the relief prayed 
for was shown to stand upon the supposed violations of state Consti- 
tutions or laws, no question of jurisdiction is involved; but we must 
ascertain whether the bill states a goôd case for the relief sought. We 
find ourselves able to reaçh a conclusion upon this subject without in-^ 
quiry into the ultimate question, elaborately argued by plaintiff, wheth- 
er the Constitution and laws of (e. g.) Ohio prohibit such a consolida-' 
tion of railroads as this was. 

We first observe that, by the élimination of the New York Central 
and the f ailure to reach the Read Committee, a very large part of the 
allégations of the bill and of the prayers for relief hâve been left in- 
operative, and that, although the New York Central has been held not 
to be an indispensable party as to pprtions of the relief prayed, it is 
by no means clear jiist how much of the bill is left with an effective 
status. Certainly many of the allégations lose their force when we re- 

' r^ The status of the présent controversy In its relation to the, Shern^an.aiid 
clayton Acts was considérée by the Appellate Division, New York, ând'à 
suit like this one was dismlssed. Venher v; New York Cent., 177 App. Dl¥. 296, 
164 N. Y. Supp. 626, afflrmed 226 N. Y. 583,' 123 N. E. 893, certiorari refused 
249 U. S. 617, 39 Sup. Ct. 391, 63 h, m.. 803., 
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meniber thàt we can consider no controversy to whicH thé New Yoïk 
Central is an indispensable party. ' / 

We next observe that the consolidation sought to be enjoined was 
only a new formulation of the situation which had been existing for 
many years. It is expressly averred that the obnoxious control of 
parallel and competing Unes had been accomplished, and for , many 
years maintained, by stock ownership and control. It does not seem 
to be claimed that the proposed consolidation would create any re- 
straints on compétition that did not already exist. We find no definite 
statement that what was proposed would be obnoxious to any statute 
or constitutional provision which did not relate to compétition between 
parallel lines, excepting the claim that the proposed consolidation 
would increase the capital stock and debts above the permitted limit. 
It is probable, also, from the silence of the bill, that during ail thèse 
years the public authorities of the various states hâve rested content 
and hâve not indicated any belief that public policy was being violated, 
and it may likewise seemingly be inferred that no public authorities are 
now objecting to the proposed consolidation, but that, on the contrary, 
they are ail content. 

Further, we notice that plaintiff owns only one one-thousandth of 
1 per cent, of the capital stock, that no other shareholder has accepted 
its invitation to join in preventing the imminent irréparable injury, 
and that this interest plaintiff bought after the consohdation contract 
was made. He seems to be a volunteer, rather than a conscript. We 
hâve, then, a case where a private suitor, with a minimum of pondér- 
able interest, and with no disposition to beware of entrance to a quar- 
rel, is seeking relief upon the sole ground that the public poliçy of the 
state is being violated, and where the state authorities hâve long ac- 
quiesced and do acquiesce in any violation there may be. Under such 
circumstances, the court of equity will be strict in requiring the plain- 
tiff to point out with précision and certainty in what respects the lâw 
is about to be violated and to show, clearly and positively, substantial 
and irréparable injury to its private rights A measure of imperfection 
in pleading that might well be overlooked in the ordinary controversy 
should not be disregarded in such a case as this. 

When we examine the allégations of the bill with respect to the pro- 
,posed consolidation, and with respect to (e. g.) the Ohio situation, we 
find it said to be "a violation of the public policies of the * * * 
States of * * * Ohio * * * and af the common law of those 
States * * *. , and a violation of the various laws of * * * 
said States af oresaid, providing against and mâking illégal consolida- 
tions of and the control of parallel and competing lines," etc. While, 
of course, this court will tàke judicial notice of the Constitution and 
làws of Ohio, yet such an allégation is thoroughly unsatisfactpry as a 
tender of an issue, and confirms the impression, otherwise strongly 
produced, that the bill was intended to rest upon the fédéral anti-trust 
laws, and that the références to the state laws were by way of make- 
weight. : . , .: 

If, however, even this indefiniteness in pleadijig: could- be excused, 
we would come to a moré. vital defect: : Therfe isà statement, in words, 
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of Irréparable injury; but that is a conclusion. There is no direct 
allégation of any pecuniary loss. It is not charged that plaintiff's 
shares of stock will be worth any less, presently or prospectively, after 
the consolidation than they are now, nor that they will suffer any net 
pecuniary injury. True, it is said that the corporation will suffer cer- 
tain losses and will incur certain penalties, but this is only one side 
of the account. The bill shows that the stockholders, like plaintiff, 
will be entitled to receive five shares of the new stock for each one of 
the old ; practically ail the stockholders are approving and must regard 
the consolidation as a benefit ; under thèse conditions, a bill which f ails 
to allège that plaintiff's stock will be worth any less in dollars and 
cents, or in any other kind of value, now or hereafter, if the consolida- 
tion goes through, is fatally defective. 

[51 4. Our Former Décision. — P'aîntiff insists that the questions 
we hâve discussed are not open on this appeal. It is said that, if the 
bill of complaint was defective for the reasons stated, the action of 
the trial court was right when it first dismissed the bill, although it did 
se upon the erroneous ground that the New York Central was an in- 
dispensable party. It is further said that upon the first appeal it was 
the duty of this court to affirm the order of dismissal if it was right 
for any reason, and that when we reversed the order of dismissal we 
necessarily decided that the bill of complaint was immune to a motion 
to dismiss for any reason. 

A référence to the former record shows that the motion to dismiss, 
made in the court below because of lack of jurisdiction over the New 
York Central, also included, as one of its grounds, the claim that the 
bill of complaint did not state a good cause ; but the opinion of the 
court below at that time shows that such a question was never reached 
or considered. When that appeal came up for hearing in this court, it 
was open to the appellee, the Lake Shore Company, to insist that the 
dismissal was right for the same reasons that are now insisted upon. 
The briefs then filed show that this was not donc, and that no référence 
was made by counsel for either party to the questions we hâve now 
discussed. There is no référence to them in our opinion. So it must 
be conceded that the questions now said to hâve become res judicata, 
or the law of the case, by our former action, were never presented to 
us or considered hy us ; and we cannot think that questions witli such 
a history are foreclosed to us. 

It is undoubtedly true that, when an appellate court affirms a decree 
below, it amounts to a décision, so far as the single case is concerned, 
that there were no valid objections to the decree, and reaches those un- 
mentioned as well as those discussed. Tyler v. Magwire, 84 U. S. 
(17 Wall.) 253, 21 L. Ed. 576. The logic of that situation does not 
apply, where there is a reversai, In the former case, the matter is 
ended, and there is nothing for further considération. In the lat'rCi" 
event, the case is sent back expressly for further action, and thé ex- 
tent to which further action is concluded dépends, not on what might 
hâve been decided, but upon what was decided. It is common for an 
appellate court to say, when reversing, that it leaves certain questions 
undecided, because they hâve not been considered ; it bas not been our 
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understanding that upon a reversai we were deciding questions not pre- 
sented or considered ; and we think that is not the effect of such a re- 
versai. Mutual Co. V. Hill, 193 U. S. 551, 553, 24 Sup. Ct. 538, 48 L. 
Ed. 788; Taenzer v. Chicago Co. (C. C. A. 6) 191 Fed. 543, 547, 112 
C. C. A. 153. 

We interpret our former opinion, and the order denying rehearing, 
as expressly or by necessary implication leaving open to the court be- 
low the right to consider the power to maintain the action under either 
the Sherman or Clayton Act ; and, the décision on those points having 
been against plaintiff, we think it was not only within the power, but 
it was the duty, of the court below to consider whether a good case 
was made under the state laws. 

[6] 5. The A'moimt Involved. — The suggestion présents itself 
whether there may be a duty to remand to the state court rather than 
dismiss the bill. Since we hold that plaintiff does not state a good 
case for relief arising under the laws of the United States, it might 
be said that jurisdtction to dispose of the merits then rests only on di- 
verse citizenship, and that this was an insufficient basis, in the face of 
our holding that the bill allèges no substantial damages. In a contro- 
versy like this, the damage to plaintiff is not necessarily the only amount 
involved; but, if it were, this resuit does not follow. If the case had 
been originally commenced in the fédéral court, and the jurisdiction of 
that court had been invoked only on the ground that the case arose 
under the laws of the United States, it is settled that the court would 
proceed to dispose of ail the questions in the case, even after it had 
reached the conclusion that' plaintiff had failed to make out a good 
case on the fédéral question. Siler v. L,ouisville Co., 213 U. S. 175, 
191, 29 Sup. Ct^451, 53 L. Ed. 753. We do not see how the question 
is différent when the case is begun in the state court and is removed. 
See Missouri v. Missouri Com'rs, 183 U. S. 53, 59, 22 Sup. Ct. 18. 
46 L. Ed. 78. If we thought no fédéral question was then involved, 
so that the case had not been removable on that ground, we would 
hâve a différent situation; but we hâve not reached any such con- 
clusion as that. The case, as formulated in the bill, plainly was one 
arising under the laws of the United States. The removal, whether 
on that ground or not, brought into the^ fédéral court a case which 
then came to be rightly hère, and jurisdiction of the case so obtained 
(and to the extent possessed by the state court) continues for ail 
purposes. 

The decree below should be affirmed ; but, as we rest the affirmance 
in part upon an insufficiency of pleading, as to the state Constitutions 
and statutes and the damages, the affirmance will be without préjudice 
to the filing in a proper court of a new bill, based upon those consti- 
tutions and laws only. 
269 F.— 16 
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INTERNATIONAL BANKING CORPORATION v. LYNCH. 

(Circuit Court o)t Appeals, Ninth Circuit. December 6, 1920.) 

No. 3506. 

CorporatiftHs ®=»559(5), 565(8)^Right of pledgee to sell corporation'» securi- 
tics not affected by a{>poiotnien;C (tf receiver, or by flling stateinent of its 
claim. 

Appointment 6f a receiver for an însolvent corporation in a creditor's 
suit, with an order enjoî'ning interférence wlth possession of defendant's 
property by the receiver, held not to deprlve a pledgeè Of its securities, 
not a party to the suit, o£ the right to sell the same in accQrdance with 
the terms of the pledge ; nor does the filing by the pledgee of a state- 
ment of its claim, pursuant to an order of the court, hâve Siich effect. 

Appeal from the District Court of the United States for the Second 
Division of the Northern District of California; WilHam C. Van 
Fleet, Judge. 

The International Banking Corporation appeals from an order obtain- 
ed by John C. Lynch, as receiver of the Pacific Coast Casualty Compa- 
ny, in a suit by Daniel Combs against such Company. Reversed and 
remanded. ' 

Marcel E. Cerf and C. H. Sooy, both of San Francisco, Cal, for 
appellant. 

Hiram W. Johnson, Jr., and A. A. DeLigne, both of San Francisco, 
Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. November 17, 1916, Daniel Combs com- 
menced suit in thp court below against the Pacific Coast Casualty Com- 
pany, a California corporation, alleging among other things, that it was 
indebted to Mm in the sum of $3,5(X) for légal services, and. that it 
had become and was insolvent, and that certain creditors of the cor- 
poration other than himself had recovered judgrnents against it upon 
their respective claims, and that still other creditors threatened similar 
suits, thejresult of ail which would be irréparable loss and damage to 
the plainitiff, as well as to sucn other creditors, and praying, among 
other things, the appointment of a receiver of the property of the 
alleged insolyçntj tq take possession of and administer allof its prop- 
erty, and for an order enjoinmg the défendant, its officers and agents, 
and ail other; persons, from transferring, selling, or disposing of any 
of the property of the; corporation, or from in any way interfering with 
such f eceiver'S; possfiss'ion or management thereof . 

The appftllee pas ,appointed. such receiver December 6, 1916, with 
the usual powers; the order including the restraining order askedfor. 
At that time the Casualty Company was indebted to the appellant In- 
ternational Bankmg Corporation in the sum of $32,100.23 on va- 
rions promissory notes that had been theretofore executed to the bank, 
ail of which indebtedness was in part secured by the pledge to it of 
various bonds and coupons and of 100 shares of the stock of the Cal- 

Ê=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ifornia Wine Association, a corporation, ail of which securities were 
accompanied by an agreement executed by the Casualty Company to 
the bank on the 25th day of February, 1916, expressly declaring, 
among other things, that — 

"Upon failure of tlie underslgned [the Casualty Company] to pay any in- 
debtedness to sald bank at maturity, or to keep up the margln of collatéral 
securities above provided for, then, in either event, sald bank may immediately, 
wlthout advertisement, and without notice to the undersigned of time or place 
ot sale, sell any of the securities held by it at priva te sale or otherwise (and 
as incidental thereto may indorse any thcreof in the name and behalf of the 
undersigned), and shall apply the net proceeds therefrom toward the payment 
of the liabilities of the undersigned in such manner as it may choose, holding 
the undersigned responslble for any deticiency, including costs and reason- 
able attorney ; f eeS( remaining after such application. Said bank may be a 
purchaser, if such sale be at public auction, or at the Board of Brokers, and 
shall take title free from anj' right or equity of rédemption of the under- 
signed ; such right and equity being hereby espressly rèlinquished and 
waived." 

March 10, 1917, the court, upon the pétition of the receiver, duly 
verified, setting forth that there were a large number of daims out- 
standing against the insolvent défendant, entered an order "that ail 
persons having claims of any kind or character whatever r.gainst the 
Pacific Coast Casualty Company, which claims accrued or became due 
or payable, or for which services were rendered or goods were sup- 
plied, prior to the appointment of said receiver, présent said claims 
on or before tlie 15th day of June, 1917," and directirig the proper 
publication of such notice. 

june 14, 1917, the appellant banking corporation filed with the re- 
ceiver its claim in the sum of $17,514.35. On the same day, to wit, 
June 14, 1917, the appellant banking corporation, acting upon the ad- 
vice of its counsel, sold through the Stock and Bond Exchange of San 
Francisco, pursuant to the power conferred by the pledge agreement, 
the 100 shares of the capital stock of the California Wine Association 
for $2,875 ; that being the highest bid theref or at such sale. 

March 18, 1918, the receiver presented to the court helow a péti- 
tion setting forth, among other things, that of the pledged property of 
the insolvent Casualty Company, held by the appellant International 
Banking Corporation, the latter had sold 5 Oakland Traction gên- 
erai Consolidated mortgage bonds for $1,750, 21 Oakland Transit Con- 
solidated first mortgage bonds for $11,550, and 100 shares of stock of 
the California Wine Association for $2,875, and praying for an order 
directing the appellant banking corporation to show cause why it should 
not be punished for contempt of the order of the court theretofore 
made, restraining ail persons from interféring with the property of 
the insolvent Casualty Company. 

Upon the hearing of that order to show cause — the respondent there- 
to at the time objecting to any juris4iction of the court respecting 
the matter — the respondent showed that it had fairly sold the Wiiie 
Association stock under the power given by the pledge agreement, 
after the advice of its counsel to the etifect that it had the power so 
to sell it, and upon such showing the court discharged the rule to show 
cause. 
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, Subsequently, and on- August 28, 1918, the matter having been duly 
referred to the master, the latte'r began the hearing on the daim of 
the appellant Banking Corporation, at which hearing the latter object- 
ed to bis jurisdiction to détermine whether or not the appellant Bank- 
ing Corporation had the power to sell the securities pledged to it that 
bave been- mentionéd, The master ruled against the objections made, 
and found and reported to the court that the sale of the 100 shares of 
the stock of the Wine Association was void, as being made in viola- 
tion of the restraining order contained in the order appointing the 
receiver, and requiring the appellant Banking Corporation "to re- 
store to the fund of secm^ities held as collatéral the 100 shares of 
California Wine Association stock." To such finding and report the 
appellant Banking Corporation filed exceptions, which were overruled, 
and the master's report thereupon confirmed by the court, from which 
action the présent appeal cornes. 

As was expressly found, both by the master and the court, there 
was présent in the case no élément of f raud or unfairness ; but the view 
of both seems to bave been that the sale of the shares of stock in pur- 
suance of the power given by the pledge agreement under which it 
was held was void, because of the restraining order issued in the suit 
of Combs against the insolvent Casualty Company that bas been men- 
tionéd. Long before that order was made, and, indeed, prior to the 
commencement of the suit in which it was entered — to which suit the 
appellant Banking Corporation, as bas been stated, was not made a 
party— the shares of stock had been pledged to the appellant by the 
Casualty Company as part security for its indebtedness to the appel- 
lant, with full power to sell the stock at either private or public sale 
to satisfy the indebtedness, if not paid when due. The receiver ap- 
pointed in the suit had the undoubted right to pay the indebtedness 
for which the stock was held as security, and thereupon to receive pos- 
session of it as the property of the insolvent owner; but it is equally 
clear that without paymg such indebtedness he had no such right of 
possession, the stock remaining subject to sale by its pledgee pursuant 
to the terms of the pledge agreement. 

In the Case of Jersey Island Packing Co., 138 Fed. 625, 71 C. C. A. 
75, 2 h. R. A. (N. S.) 560, this court held that, where trust deeds 
were executed by a corporation afterwards becoming insolvent to 
secure debts not then due, the grantor retained an interest in the prop-- 
erty conveyed, which passed to its trustée in bankruptcy for the 
benefit of its unsecured creditors; the trustée being entitled either to 
assume possession and sell the property for the benefit of. the gênerai 
creditors after satisfying the lien, or to refuse tù take possession if its 
value, over and above the incumbrance, was not sufïicient to justify an 
attempt to administer it. In the course of the opinion the court re- 
ferred to the décision in Re Browné (D. C.) 104 Fed. 762, where that 
court, while declining to détermine whether it had jurisdiction to inter- 
féré and prevent a f raudulent or oppressive exercise of the right of sale 
of Personal property which had been pledged by the bankrupt moré than 
four months prior' to the bankruptcy, in a case where it' had neen 
àgreed that thé creditors intended to deal fairly with the property 
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pledged and to make an honest effort to sell for the best prices that 
could be obtained, was of the opinion tbat the Bankniptcy Act gave the 
court no authority to interfère between the creditors and the exercise 
of their right to sel! given them by the collatéral notes ; and this court 
held that the case might be accepted as authority for the proposition 
that a District Court would not interfère with a sale by the pledgee of 
the thing, under the power of sale given by the terms of bis contract, 
when there is no claim that such power is exercised in a fraudulent 
or oppressive manner — saying : 

"The plertgee lias a spécial proporty in the thing plodgod, whieh entitles lùm 
to thp possession, to protect which he may maintain dctinue, replevin, or trov- 
er, and the Interest of the pledgor is not subject to exécution." 

In the instant case the master, whose action in the matter was ap- 
proved by the court below, took the view, as appears from bis opinion 
appearing in the record, that as the appellant Banking Corporation 
presented to him on the 14th day of June, 1918, its claim, it thereby 
waived its right to pursue its pledge, and became a party to the suit of 
Combs against the Casualty Company, and bound by the restraining 
order issued therein on the 6th day of December, 1916. 

If it be conceded that the décision of this court in the case above 
cited is not direct authority to the contrary, that even in bankruptcy 
cases such is not the rule is very clearly shown, we think, by the déci- 
sion of the Suprême Court in the case of Jérôme v. McCarter, 94 U. 
S. 734, at page 739 (24 L. Ed. 136), where that court distinctly ad- 
judged that the subséquent bankruptcy of the pledgor does not deprive 
the pledgee of his right to dispose of the pledged property upon the 
default of the pledgor, holding that the sale of the bonds in that case 
by the pledgees conferred upon the purchasers the absolute title there- 
to, and saying: 

"The position that tlie pledgees eould not sell the pledge after the adjudica- 
tion in bankruptcy, is quite untenable. It is sustained by nothing in tlie 
Banlîrupt Act. The bonds were negotiable instruments. They passed by 
delivery, and even were there no expressed stipulation, in the contracta of 
pledge, that the pledgee niiglit sell on default of the pledgor, such a right is 
presumable from the nature of the transaction. Certaiuly the Bankrupt Act 
has taken away no right from a pledgee socured to him by his contract." 

The présent, however, was a suit in equity by an unsecured creditor 
against his alleged insolvent debtor to obtain the appointment of a re- 
ceiver for the purpose of taking possession of and administering its 
property, without making any other creditor a party to the suit and 
without in any way undertaking to sue in behalf of the appellant Bank- 
ing Corporation or of any other secured creditor, nor, indeed, in be- 
half of any unsecured one. As respects the appellant Banking Corpo- 
ration, it is obvious that there was no common interest between it and 
the complainant Combs ; on the contrary, so far from their interests be- 
ing identical, or even similar, they were wholly inconsistent and antag- 
onistic. See 1 Story, Eq. Jurisprudence, § 548; Terry y. Bank (C. 
C.) 20 Fed. 777. 

A suit in equity, said the Suprême Court in Pardee v. Aldridge, 
189 U. S. 429, 433, 23 Sup. Ct. 514, 516 (47 E. Ed. 883)— ' 
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"is not a proceeding In rem properly so called. It does not purport to sum- 
mon or Invite, by notice or otherwise, ail the world to corne In, so far as 
thepe are any adverse Interests. It is more Personal even than tlae common 
law, and Works out Its decrees by orders to the défendants. Of course, the 
adjudication In such a suit does not conclude strangers." 

In Risk V. Kansas Trust & Banking Co. (C. C.) 58 Fed. 45, Judge 
Sanboni held that the appointment of a receiver of an insolvent cor- 
poration on the bill of an unsecured créditer doès not deprive secured 
creditors of the right to possess and enforce their securities, and, such 
securities having come into the possession of the receiver in that case, 
compelled him to give them up. Such a receiver, said the court — 

"is the receiver of the property of the insolvent debtor. He is not the re- 
ceiver «f the property of the secured creditors of that debtor. Tlie contract 
of the debtor was that thèse mortgages should not be removed from the 
custody of the banK until the bonds were paid, except as other mortgages, 
equal in amount, wère deposited in tbelr place. The debtor bas not paid, and 
cannot pay, the bonds. The coUaterals are of less value than the amount of 
the debt they are pledged to securë. Mr. Otis owns that entire debt, and Is 
in reality the only person beneficially interested,in the. notes and mortgages 
pledged to secure it. The oply right, the dpfefadant or its receiver has hère is 
the right to redeem thèse coUateïals by pàying the bonds, and that is à right 
without value." ', ' \ • 



The .fîHng with the receiver of the sworn statement of the appellant 
Banking Corporation 's laecount against the insolvent debtor could not 
operate to make the appellant bound or in any way affected by the 
restraining order made by the court months before; it was in no sensé 
a pleading in the case, its only function being toinform the receiver 
of the amount it would be necessary for him to pay in order to redeem 
the pledged securities and to acquaint him with what the appellant rnight 
be entitled to receive, if anything, out of the gênerai assets of the in- 
solvent estate should, the securities held by the appellant fail to realize 
the total amount due it. 

Strictly applicable to the case, we think, is the décision of the Su- 
prême Court in Merrill v. National Bank of Jacksonville, 173 U. S. 
131, 19 Sup; CtlSôO, 43 L. Ëd. 640, where it was held that a secured 
credi5or of an insolvent national bank rnay prove and receive dividends 
upon the face of his claim as it stood at the time of the déclaration of 
insolvency, without crediting either his xollaterals or collections made 
thereffom after such déclaration, subject always to the proviso that 
dividends must cease when from them and from collaterals realized 
thé claim bas been paid in full — saying (173 U. S. on page 146, 19 
Sup. Ct. 366 [43 L. Ed. 640]) : 

"The secured créditer is a créditer to the full amount due him, when the 
insolvency is déclared, just as much as the unsecured créditer is, and can- 
not be subjected to a dilterent rule. And as the^basis on wliich ail creditors 
are to draw dividends is the amouijlj of their eiaims al jthQ time of the déclara- 
tion, of insolvency, it necessarily res.ults, for thè pu'rpoge of fixing that basis, 
that it is Immaterial what collatéral any partieular créditer may have. The 
secured crëdifor cannot be chargea with the estimated value of the collatéral, 6r 
be compelled to exhaust it before enforcing his direct remédies against the 
debtor, or to surrender it as a condition thereto, though the receiver may re- 
deem or be subrpgated as circumstaoces may require.", 
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The order atid decree appealed from are reverSed, and the cause 
remanded to the court below for such further proceedings as may be 
necessary or ptopèr, and that are not inconsistent with the viewg above 
expressed— costs in this court to the appellant, . 



STRUETT V. HILL. 

(Circuit Court of Appeals, Nintli Circuit. October 11, 1020.) 
No. 3539.. , 

1. Courts ©^356 — ^Bill of exceptions not proper to présent évidence on equity 

appcal in fédéral court. 

Tlie common-lavv bill of exceptions is not. tlie proper mode to présent the 
évidence in an equity appeal, but the practice on such appeal is regulated 
by the equity rules adopted by the Suprême Court. 

2. Courts 'S=35S — Statement of évidence for equity appeal can be approved 

after expiration of terni. 

Equity rule 75 (198 Fed. xl, 115 C. C. A. xl), regulating the mode of 
preserving évidence on appeal, was adopted v*'ith considération of the 
existing practice, by which appeals were elaimed and permitted, regardless 
of the expiration of terms, so that the expiration of the term at which 
the decree was rendered does not deprive the trial court of power to ap- 
prove and direct the filing of the statement of évidence. 

3. Courts !^=>358 — Approval of appeal bond does not prevent subséquent ap- 

proval of statement of évidence. 

ïhe power of the District Court to settle a statement of évidence on an 
appeal in equity, equity rule 75 (198 Fed. xl, 115 C. C. A. xl), not limiting 
time for settlement of statement of évidence, is not lost by the previous 
approval of the appeal bond and signing of the citation. 

In Equity. ' Suit by Kathryn Struett, formerly Kathryn Smith, 
Hgainst Harry B. Hill. From a decree for the défendant, thecom- 
plainant appeals. On motion by appellant for an order, directed to 
the United States District Judge, requiring him to show cause why he 
should not approve the record of the évidence and proceedings. Mo- 
tioti granted. 

The complainant moves the Circuit Court of Apjieâls for an order, directed 
to the United States District Judge at Tacoma, Wash., requiring him to show 
caUse why he should not approve the record of the évidence and proceedings 
in the above-entitled cause as tried beforc him in equity, and, if the évidence 
and record lodged with the clerk by appellant be not complète for the purpose 
oî the appeal, t'hkt the same shall be.so made uhder the direction of the Dis- 
trict Judge. The motion is basedupon thesè facts : 

The case wastrted in the District Court on Qctober 29, 1919, and on Novem- 
ber 20, 1919, decree was entered against complainant. Thereaf ter, on May 18, 
1020, the JDistrict Judge allowed an appeal to.the Circuit Court of Appeals 
upon the filing tit a pétition for appeal, bond, assignmerlt bf errors, and cita- 
tion. At the tiniê of perf ecting the appeal, as above Set f ortb, complainant had 
not flled with the clerk of the District Court any statement of the évidence as 
contcmplaled by rule 75. of the Equity : Bules of October, 1912 (198 Fed. xl, 
115 C. C. A. xl). Théreafter, on June 10, 1920, appellant flled with the clerk 
of the District Court a motion praying for settlement of the record in the 
«ause and for relief from any default for failure to lodge the record with the 
clerk beforé the allowance oC the appeal. This motion was served upon coun- 
sel for appellee, aijd after hearing the judge denied the motion and refused to 

<g:»For other casée. see same toplc & KBY-NUMBBR ïn ail Key-:NutDberecl Dlgests & Indexes 
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approve the record, because the same liad not been flled within 10 days after 
the entry of the decree in said cause, or withln any extension of time allowed 
by the court. The solicitor for appellant includes in liis motion the statement 
that prier to tlie argument o£ the motion complainant tendered appëllee in 
open court a full and true transcript of the testimony certifled by the court 
reporter. 

Appëllee objecta upon the ground of lack of jurisdiction in this court, and 
sets fortli that no effort wns made to présent for settlement a statement or 
bill of exceptions until more tlian 6 months after the entry of the final decree, 
and that no extension of time was granted within which to settle the bill of 
exceptions. Lack of diligence Is also urged. 

Wm. P. Lord, of Portland, Or., for appellant. 
Roberts & Skeel and L,. B. Schwellenbach, ail of Seattle, Wash., for 
appëllee. 

: Before GILBERT and HUNT, Circuit Judges, and WOL VER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). Rule 75 
of the Equity Rules makes it the duty of the appellant to file with the 
clerk of the court in which the appeal is prosecuted a prœcipe for the 
portions of the record to be incorporated in the transcript on appeal, 
ând requires the appëllee, if he shall désire an additional portion of 
the record incorporated, to file with the clerk a praecipe within 10 days 
unless the time shall be enlarged by the court or judge. The rule also 
prescribes how the évidence shall be included and puts the duty of 
condensing and stating the évidence primarily upon the appellant, 
"who shall prépare his statement thereof and lodge the same in the 
clerk's office for the examination of the other parties at or before 
the time of filing his prœcipe under paragraph 'a' of the rule." 

Appellant is required to notify the other parties of such lodgment, 
and of a time and place when he will ask the court or judge to ap- 
prove the statement, the time so made to be at least 10 days after such 
notice. At the expiration of the time named, or such further time as 
the court or judge may allow, "the statement, together with any ob- 
jections made or amendments proposed by any party, shall be present- 
ed to the court or judge, and if the statement be true, complète, and 
properly prepared, it shall be approved by the court or judge; and if 
it be not true, complète or properly prepared, it shall be tnade so under 
the direction of the court or judge, and shall then be approved. When 
approved it shall be filed in the clerk's office and become a part of the 
record for the purposes of the appeal." In case of différences between 
the parties concerning directions or gênerai contents of the record pre- 
pared on appeal, they shall be submitted to the court or judge, and shall 
be covered bv directions which the court or judge may give on the 
subject. 

It will be noticed that rule 75 fixes no time within which the state- 
ment of the évidence must be settled and filed in order to become a part 
of the record for the purposes of the appeal. The Court of Appeals 
for the Sixth Circuit, in General Equity Rule 75, 222 Fed. 884, 138 
C. C. A. 574, said that while it is a better practice to complète such a 
step before perfecting the appeal, and if a term of court should expire 
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before the final statement of évidence is filed, to enter an order carry- 
ing the matter into the next term, nevertheless, it might be that the 
time would be whoUy insufficient to perfect the record during the 
term, and the expiration of the term might often be fot-gotten, as it 
was not regarded as a matter of importance in equity appeals. This 
construction seems most reasonable. 

[1] The common-law bill of exceptions is not the proper way to 
présent the évidence in an equity appeal. The practice is regulated by 
the equity rules adopted by the Supfëme Court. Ex parte Story; 12 
Pet. 339, 9 L. Ed. 1108; Johnson v. Harmon,'94 U. S. 371, 24 I.. Ed. 
271 ; Buessel v. United States, 258 Fed, 811, 170 C. C. A. 105. 

[2] We are in agreemènt with the view of the court in the case 
heretofore cited that rule 75 was adopted with due considération of 
the existing practice by which appeals were claimed and permitted, 
regardless of the expiration of terms, and that the trial court has 
power to approve and direct the filing of the statement of évidence, 
although the term has expired when- the decree was réndered, and no 
order has been entered carrying the subject-matter over until the next 
term. 

[3] We do not think the power to settle the évidence is lost by the 
District Court, although there has been an approval of a bond on ap- 
peal and a citation has been signed. "It is true," said the Court of 
Appeals in the case cited, "that for gênerai purposes jurisdiction over 
the cause is thereby ended, and that the shaping of this statement of 
évidence involves the décision by the judge of disputed claims ; but, 
upon the whole, the proceeding is rather ministerial, and it sufficiently 
pertains to the making of the return to the appeal, so that we think a 
statement of évidence so approved and filed cannot, for that reason 
alone, bé stricken from the record." 

In United States v. Great Northern Railway Co., 254 Fed. 522, 
166 C. C. A. 80, we held that, in an action in equity to cancCl a patent, 
a motion to strike what was termed a bill of exceptions from the rec- 
ord was without merit, and said: , ' 

"A statement of the évidence, with the approval of the judge, Is ail that is 
reqiiired in an equity cause, where an appeal is to be prosecuted. Fédéral 
Equity Rule 75 (198 Fed. xl, 115 C. C. A. xl). An approved statement of the 
évidence is really what was filed in the présent case, and not a bill of excep- 
tions." AVestermann Co. v. I^espatch Erintlng Co., 233 Fed. 609, 147 C. C. A. 
417. 

It is clear that no rule of the District Court can conflict with the 
rules of the Suprême Court. It being our opinion that the District 
Court had not lost jurisdiction merely because the record was not filed 
within 10 days after the entry of decree, or within any extension 
granted, the order to show cause must be granted, and will issue ac- 
cordingly. 

Motion granted. 
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COLE V. UNITED STATES. 

(Circuit Court ofAppeals, EIghth Circuit. November 29, 1920.) 
.No. 5597. 

Counterfeiting <S=5l6 — Inâictinent <Iescribing "die" as "mold" not objectionable. 

Tn Pénal Code, §169 (Comp. St. § 10389), maklng It an offense to make 
or hâve in possession ''any die, Jiub or moJ<i ♦ ♦ * in likeness or 
similitude, as to the dçsign or. tbe, ,insc,i;'iption thereon, of any die, hub or 
mold designated" for ^h'e coining df coins of phe United States, the words 
"die" and "mold" are psed interehangèably, and either may be used to 
designâte the same article, and an Ihdictment for its violation is not 
bad toecause an article; deseribedthereii) as a "mold" ia technically a "die." 
i; [Ed. Note.— Foi* other définitions, see Words and Phrases, First and 
Second Séries, Die; Mold.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Eewis,. Jiidge. 

Criminal prosecution by the United States against jack Cole. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

A. R. MorrisOfl; of Denver, Colo., for plaintiïï in error. 
Walter F. Daly, Asst. U. S. Atty., of Denver, Colo. (Harry B. Ted- 
row, U. S. Atty., of Denver, Colo., on the brief),, for the United 

Stateé. : ' 

BeforeSÂNBORN, CARLAND, and STONE, Circuit Judges. . 

CARLAND, Circuit Judge. Plaintiff in error, her^after derfencl- 
ant, was indicted on an indiçtment çontaining six counts, each of which 
charged a violation of section 169, Pénal Code (Çomp. St. § 10339). 
The first cpunt charged that the défendant — . 

"dld knowingly, willfuUy, unlawfully, and feloijiottsly, and without lawful 
authortty, make. . and; cause a.nd procure to be made a certain mold of plaster, 
which sald mold was then and thèrë in likeness and similitude, as to the de- 
sign and inscription thereon of a mold theretof ore deslgnkted 'for the «oining 
and maklng of certain genuine stlver coins of the United States, which had 
theretof ore been coined iatithe mints of the United States andiCommonly called 
one dollar, of the: mintage of 1900." . 

The second count charged that défendant— . 

"dld knowingly, willfully, unlawfully, and feloniously, and without laWfuI 
authority, hâve in his possession a certain mold, which said mold was then 
and th^re ma^e of plaster, and was tlîen and there in likeness and similitude 
as.to the design and inscription thereon of a mold theretof oré designated for 
the cOining ànd making of certain genulne silver coins of the United States, 
which had theretofore been eoined. at the mints of the United States and 
called one dollar, of the mintage of 1900." 

The third and f ourth counts in the same language, charged thé mak- 
ing and having in possession of a similar mold in similitiide of a Silver 
dollar of the mintage of 1884. The fifth and sixth counts in similar 
language charged the making and having in possession of a similar 
mold in similitude of a genuine silver dollar of the mintage of 1881. 

<g=;3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The défendant was convicted and sentenced on ail counts of the in- 
dictment. 

For the purpose of sustaining the several charges in the indictment, 
counsel for the United States, over the objection of counsel for de- 
fendant, introduced in évidence Exhibits A, B, and C. Exhibit A con- 
sisted of plaster of paris set in a wooden frame of about 2% inches 
by 4 inches in size and containing an impression of the obverse side 
of a United States silver dollar of the mintage of the year 1881. Ex- 
hibit B was a pièce of plastgr of paris about 4% jnches by 3i/^ inches 
in size, containing an impression of the obverse sidé of à United States 
silver dollar of the mintage of the year 1900. , Exhibit C was a pièce 
of plaster of paris about 3i/^ inches by 2% inches in size, containing 
an impression of the obverse side of a United States silver dollar of the 
mintage of 1884. By motion to direct and otherwise, counsel for 
défendant raised two questions: !•, 

(a) Were thèse exhibits, being one side of a silver dollar, molds as 
charged in the indictment, or was there a fatal variance in the proof ? 

(b) The évidence having shown beyond dispute that the United 
States did not use what may be technically called molds in the making 
of genuine silver dollars for the years 1881, 1884, and 1900, but did 
make said coins by what is technically called a die, was there, a fatal 
variance between the allégations of the indictment and the évidence 
on this point? ,;..■■ 

The indictment charged that the mold which defendaijfc ipade and 
had in his possession was of the likeness and similitude, as to the de- 
sign and inscription thereon, of a mold theretofore designated for the 
coining and making of certain genuine silver coins for the years 1881, 
1884, and 1900. Counsel for défendant claims that, if the United 
States had not for said years designated what is technically called a 
mold for the coinage of silver coin for those years, then the mold that 
the défendant made and had in his possession was not in likeness and 
similitude to any mold that the United States had ever designated. 

Section 169, PenalCode, reads as follows: 

"Sec. 169. Whoever, without lawful authority, shall make, or cause or pro- 
cure to be made, or shall willingly aid or as.slst in making, any die, hub, or 
mold, or any part thereof, either of steel or,pla.ster, or any other substance 
whatsoever, in likeness or similitude, as to the design or the inscription there- 
on, of any die, hub, or mold designated for the coining or making of any qf 
the genuine gold, silver, nickel, bronze, copper, or other coins of the United 
States, that bave been or hereafter may be coined at the mints of the United 
States; or whoever, without lawful authority, shall bave in ,his possession 
any such die, hub, or mold, or any part thereof, or shall permit the sàme to 
be used for or In aid of the counterfeitlng of any of the coins of the United 
States hereinbefore mentioned, shall be flned not more than flve thousand dol- 
lars and Imprisoned not, more than ten years." 

We are bf the opinion that both contentions of counsel for défend- 
ant may bè coh^idered together. The objéct and purpose of the law 
was to prevent the counterfeitlng of the coin of the United States. 
Congress miist be presurhe.d to' hav^ known that the words "die" and 
"mold," while for, some purposes indicating différent instruments, so 
far as the making of the çojns of the United States was cqqcerned, 
the instrument used might be called a die or mold interchangeably. 
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It appears froni the évidence that, if the reverse side of the genuîne 
silver dollar -was made ,to accompany either of Exhibits A, B, or C, 
there could be ho adjtikment of them that would permit the pouring 
of molten metàl upon them in such a way as to make an imitation 
of a genuine silver dollar. In other words, they were used by the 
counterfeiter as dies. That the words "dié" and "mold" may be used 
iriterchangeably to indicate the same instrument is shown by stand- 
ard authority: 

"Close molds, or molrls in two paris, called the drag and the case (or cope), 
forniing together a two-part flask, one part being placed over the other, and 
each bëihg Impressed with one half of the matrix or pattern." "The type mold 
of typetounders is of steel, in two pièces, making right and left halves." Cent. 
Dict. vol. 6, p. 3820. "Die, to mold or form with a die or with dies." Cent. 
Dlct. vol. 3, p. 1606. 

Mr. Leech, chief clerk, United States Mint, ' Denver, testified that 
two dies are used in the coinage of a silver dollar, the obverse and 
reverse. The obverse die is the die with the date upon it ; the reverse 
is the other side. We conclude that each of the Exhibits A, Ç, and 
C may be properly called a die or mold, as we are of the opinion 
that Congress did not intend to use the words "die" and "mold" in a 
technical sensé, but intended to prevent the making or having in 
possession an instrument, whether called a die or mold, of the likeness 
and similitude as to the design or the inscription thereon of any in- 
strument designated for the coining or making of any of the genuine 
coins of the United States^ whether called a die or mold. 

Judgment afïîrmed. 



REED V. THURMOND. U. S. Atty. 

(Circuit Court of Appeals, Fourth Circuit. Novèmber 4, 1920.) 

■ ' No. 1824., 

Internai revenue <S^='2 — ^Intoxicating: liquor^^ '^=>132---Volstead Act repealed 
prohibition of removal of untaxed liquors. 

'The Volstead Act, prohiWtlng the mariulfacture and sale of intoxicating 
liquors, vyyâs a radical departure from the policy of the former laws to 
dérivé rëVeiltie therefrom, and completely covers the same subject-matter, 
ïn'eluding the transportatlôh oî suCh liquors, so that it Implledly repealod 
Rev. St. § 3296 (Comp. St. § 6038), which Imposed on the removal from 
à aistillery of liquors on which the tax had not been paid' a penalty 
mttre severè thari was imposed by thé Volstead Act on the illégal trans- 
porta tibn of liquor. ' 

In Error to the District Court of the United States for the West- 
ern District of South Carolina, at GreenviMe; H. H. Watkins, Judge. 

Bruce Reed was convicted of unlaWfully removing distilled spirlts 
on which, a tax had not been paid from a distillery, and of unlawfully 
concfialing spirits which had been so removed, and he brings error. 
Revèrsed. 

Wàlter-M. Dunlap, of Rock Hill, S. C, for plaintifï in error. 

J. Wm. Thurmond, U. S. Atty., of Edgefield, S- C, and C. G. 
Wyche, Asst. U. S. Atty., of Greenfield, S- C., for défendant in error. 

(gssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Before KNAPP, Circuit Jùdge, and SMITH and WEBB, District 
Judges. 

KNAPP, Circuit Judge. Plaintiff in error, herelnafter referred to 
as défendant, was indicted in two counts, which charge that on the 
3d day of March, 1920, he (1) "did unlawfully remove and aid and 
abet in tlie removal of certain distilled spirits, to wit, one-fourth gal- 
lon, upon which the tax imposed by law had not been paid, f rom a 
distillery to the grand jurors unknown, to a place other than a dis- 
tillery warehouse provided by law," and that he (2) "did unlawfully 
conceal and did aid and abet in the concealment of certain distilled 
spirits," in the quantity above named, which had theretofore been re- 
moved from an unknown distillery to a place other than a distillery 
warehouse provided by law. The indictment is laid under section 
3296 of the Revised Statutes (Comp. St. § 6038) and follows its lan- 
guage. 

The testimony shows that certain revenue officers, accompanied by 
some county officiais, acting upon a rumor that whisky was Seing sold 
at Catawba Junction, in York county, S. C, went there to investigate 
on the evening of March 3, 1920. Search was made of the waiting 
room in the Southern Railway Company's station, but no whisky dis- 
covered. Finding the défendant, Bruce Reed, in the neighborhood, 
they questioned him, and he acknowledged that he had some whisky, 
and showed the officers where it was concealed in the freight room of 
the station. There was about a quart of it in a half gallon fruit jar. 
Défendant was thereupon arrested. The further évidence of the gov- 
ernment tended to show, and warranted the jury in finding, that the 
whisky thus found was "blockade" or contraband whisky, on which 
no tax had been paid. Défendant testified that it had been in his pos- 
session "pretty close to a day and a half," and that he had obtained it 
"from a man coming along changing trains," who had it in a suit case. 
The jury found him guilty, and he was sentenced to fîve months in 
York county jail and to pay a fine of $200. 

We put aside ail other contentions of défendant in order to décide 
the case on a more generic and f undamental ground, not advanced or 
considered in the court below. As above stated, he is charged with 
the' violation of section 3296 of the Revised Statutes, and manifestly 
his conviction thereunder cannot stand, if that section was repealed or 
superseded by the act of October 28, 1919, commonly known as the 
Volstead Act (41 Stat. 305), which went into efEect, for ail purposes 
now in hand, on the 17th of January, 1920, the date of the adoption of 
the Eighteenth Amendment. 

It goes without saying that this amendment and the act passed by its 
authority effected a radical ch^ige in the législative policy and atti- 
tude of the country respecting alcoholic beverages. Instead of en- 
couraging, or at least recognizing as legitimate, the production and 
use of such beverages, and deriving a very large revenue therefrom, 
the manufacture and sale of any sort of beverage containing one-half 
of 1 per centum of alcohol or more is now wholly and strictly for- 
bidden. This being sa, it would seem necessarily to foUow, under the 
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most familiar rules of statutory construction, that if the Volstead Act 
is inconsistent with the provisions of section 3296 and also covers the 
same subject-matter, it supersedes and by implication repeals that sec- 
tion. And to our minds the Volstead Act, in its entire scope and pur- 
pose, is plainly inconsistent with the scheme of revenue protection em- 
bodied in the Revised Statutes and in the section under review. 

Specifically, it is enough to point out that under the former law de- 
fendant incurred the penalty for the offense of which he was cpnvict- 
éd of both fine and imprisonment, whereas under the présent law the 
punishment for a first offense is limited to a fine of not more than 
$5(X). ; Nqr does it seem doubtf iil, that the Volstead Act embraces the 
entire subject-matter of section 3296. Certainly it covers everything 
défendant did or was accused of doing; that he could hâve been con- 
victed under it is not open to question. In short, we are of opinion 
that offenses of the kind hère in question, which hâve been committed 
since the Volstead Act went into effect, are punishable only ùnder that 
act ; and we agrée with the views expressed in the well-considered 
opinion in United States v. Windham (D. C.) 264 Fed. 376, from which 
the following is quoted: 

"Taking the new statute as a whole, its provisions would appear to cover 
and provide for tlie punishment ôf every act which could be punlshed ùnder 
the former provisions of the Revised Statutes with regard to the manufac- 
ture and sale of liquors for beverage purposes. To hold that the old law 
is continued would therefore be to hold that two inconsistent sets pf statu- 
tory provisions, punlshing the same substantial act, and vi^itli differing 
penalties, were of force, and tliat a person could be prosecuted and punished 
under section 3 and section 6 of the new statute for transporting any liquor 
at àll, without the required permit, and at the same time prosecuted and 
punished under the provisions of section 3296 for transporting liquor without 
having previously paid the tax that he is forbidden by law to piay." 

-. Se'e, also, United States v. Yuginni et al. (D. C.) 266 Fed. 746. 

As défendant was improperly convicted, the judgment must be re- 
yersed, and' a new trial ordered, 

Reversed. 



WBATHEKS v. UNITED STATES. 

{Circuit Court of Appeals, Ninth Circuit. December 6, 1920. Reliearlng De- 
nied February 14, 1921.) 

: ', No. .3544. 

Criminal law <®=»371(8) -^Evidence of similar offenses admissible to show 
intent. ■ 

Evidence in a prosecution for assault with intent to commit robbery, 
and to steal fish, tending to show that, shortly béfore the offense charged 
défendant ■ tàd cornmittied a similar offensé, hèlé admissible, where its 
' effect was properly limited to the showing of intent. 

In Error to the District; Court ofthe United States for Division Np. 
1 of the District of Abska; Robert W. Je^nings, Judge. 

Çriminal prosecution by the United States against Al Weathers. 
judgment of conviction, gnd ..défendant brings error. Affirmed. 

^SjFor ûtherfases éee same topic.fi'KBY-NCMBlSR in alliKey-Nunibered Digests & ladexes 
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, . (169 F.), 

' Ô. p. Hubbard and Henry Roden, both of Juneau, Alaska, f oT plain- 
tiff in error. 

James A. Smiser, U. S. Atty., of Juneau, Alaska. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. On writ of error from a judgment of con- 
viction of plaintifï in error under two counts of an indiçtment charg- 
ing him, with others, with the crime of assault with intent to commit 
robbery and to steal fish in the possession of certain named persons. 
Sections 1897 and 1898, Compiled Laws Alaska 1913. 

The évidence is that one Knutson was the master of the cannery 
tender Forrester, in the employ of the Hoonah Packing Company in 
Alaska; that on the night of July 7, 1919, he tied his boat, with a scow 
loaded with fish in tow, to a dolphin at Admiralty Gove, in Alaska ; 
that the master and a member of the crew slept in the same room in 
the pilot house, and the rest of the crew slept in thé fprecastle; that 
about 5 o'clock in the morning of July 8th the master was awâkened b> 
shots; that he got up, looked out of the window, and saw a small 
boat about 2,000 feet away coming in the gênerai direction of the 
Forrester; that he saw buUets skimming along the water, and heard 
the hiss of the buUets as they passed the pilot house; that the shoot- 
ing lasted about 15 minutes, and that probably 50 shots were fired; 
that af ter the shooting ceased a bullet hol© was f ound in the bow of 
the boat, and three or four holes in the scow; th&t a spent bullet was 
picked up on the deck; that during the time the shots were fired the 
boat was recognized as the Diana; that two days later the master 
saw the same boat at Sisters Island, but she was so far away that 
he could not see the nanie ; that he changed his course and went in the 
direction of the boat; that he had a scow in tow, and could not 
make speed ; that he dropped the scow and made his way toward the 
boat; that she changed her course and came toward the Forrester; 
that as she came along witness saw two men corne out of the pilot 
house, one holding a gun in his hand, and saw the men drop a cover 
over the name on the boat ; that the men on the Diana çalled out, 
"Come on, you square heads !" The défendant was recognized on the 
deck of the Diana two days after the shooting, and was then carrying 
a gun. 

By several of the errors assigned the plaintifï in error questioijs rul- 
ings admitting certain évidence tending to show that on July lOth, 
which was two days after the shooting, witnesses recognized the boat 
Diana as the same boat from which the firing had come on July 8th. 
It is also said that it was error on the part, of the court to admit tes- 
timony of a witness who said that he had seen the défendant upon the 
Diana several days after the occurrence. But, as the important point 
was identification of the défendant, it is clear to us that the court 
was correct in admitting the testimony for the purpose of establishing 
his identity, and also that of the boat. 

Plaintifï in error excepted to a ruling of the court admitting testi- 
mony to the efïect that on June 30th, before the occurrence charged 
in the indiçtment, certain fish traps in Admiralty Cove had been open- 
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ed, and fish had been stolen therefrom. The court admitted sucR 
testimony after assurances had been given by the district attorney that 
it would be connected with the offense charged in the indictment. 
Afterwards one of the witnesses stated that in bis best judgment the 
beat which he had seen about the traps on June 30th was the Diana, 
and other witnesses said that they recognized défendant as very 
like one of thë mèn they had seen on the Diana on June 30th, and 
that they believèd défendant was the man they had seen at that time. 
For instance, thè witness Ferguson was asked whether he had known 
the défendant Weathers by sight on Jline 30th. His- answer was 
that he did not know him at that time. We quote what follows: 

"Q. When did you see him next? A. I seen Mm lièré In the courtroom 
Q. You recognized him as the man? A. ïes. He lOoked very much lllce the 
man. Q. To the beSt of your bellef, State whether or not he was the man. 
A. There Is no doubt in my mind but what he is the man." 

It was not errôr to admit évidence which tended to show that de- 
fendant was gûilty of other similar .offerises committed shortly before 
the time of!t1ie offense charged in the indictment. The court expressly 
charged the jury that the évidence of such othex transactions was 
admitted solely as bearing upon the question of intent; that, if dé- 
fendant did not do the shooting or niake the assault charged, then 
it would not make any différence what other offenses he rtiight hâve 
been guilty of, or with what intent any other things were done; but, 
if it was fpund that the défendant did make the assault as charged, 
then évidence bearidg upon other assaults with intent to kill, or to 
rob or steal from fish traps, could be taken into considération only as 
bearing upon the question of intent with which thé acts charged in the 
indictment were done. This statèment of the law conforms with well- 
established rules. Moffatt v. United States, 232 Fed. 522, 146 C. C. A. 
480; Deason v. United States, 234 Fçd. 259, 165 C. C. A. 547; cer- 
tiorari denied, 249 U. S. 607, 39 Sup. Ct. 290, 63 L. Ed. 799; Byron 
V. United States, 259 Fed. 371, 170 C. C. A. 347; Riddell v. United 
States, 244 Fed. 695, 157 C. C. A. 143. 

We find no error, and affirm the judgment. 

Affirmed. 



MARTIN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. December 6, 1920.) 

No. 3509. 

Internai revenue ©=>47 — Conviction for operating unregistered still sustain- 
ed by évidence. 

Evidence held to sustain a conviction for operating an unregistered 
still. 

In Error to the District Court of the United States for the District 
of Montana. 

Criminal prosecution by thè United States against C. J. Martin and 
J. S. Newman. Judgment of conviction, and défendants bring error. 
Affirmed. 

<g=3For other cases see saœe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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(269 F.) 

O'Leary & Doyle, o£ Great Falls, Mont., for plaintiflfs in error. 

Walter W. Patterson, U. S. Atty., of Helena, Mont. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Martin and Newman, plaintiffs in error, 
were tried and convicted of liaving had in their possession and custody 
and under their control at Great Falls, Mont., a certain still set up, 
which they failed and neglected to register with the coUector of in- 
ternai revenue of the United States for the proper collection dis- 
trict, by subscribing and filing with the collector duplicate statements 
in writing setting forth the particular place where the still was so 
set up, the kind and cubic contents of the still, the owners thereof and 
their places of résidence, and the purpose for which the still had been 
and was intended to be used. From a judgment imposing fine and 
imprisonment, writ of error was sued eut. 

The only question presented is whether the évidence was sufiicient 
to sustain the conviction. The évidence of the prosecution was that 
some police officers went to the premises, a two-story brick building 
surrounded in part by a fence five or six feet high. The first floor 
was used as a grocery store, kept by défendant Newman ; above the 
store were furnished rooms. There was a back outside stair from the 
ground to the second story. The officers tried a basement door on 
the east side of the building, near the sidewalk door leading to the 
basement, but found it locked. Two of the officers went into the store, 
and the third went around down the street and into the alley, and 
took a place for observation. Martin was seen in the lot. After 
going into a small outhouse near the back of the lot and staying there 
a minute, he went back to the store and started to go toward the door 
at the rear, then changed his course, and went over the fence and up 
the back stairs leading to the second story of the building. The offi- 
cers then went upstairs and found Martin in a corner room. The 
officers took Martin downstairs, and one crawled through a win- 
dow and found a door in the basement fastened with a wooden bar. 
He opened the door, and found an oil stove with a plate on it, and 
two burners going underneath. 

The apparatus, proven to be a still, was produced in court, and 
was explained as having burners upon which^ was a boiler, to which 
was connected a coil in the middle of a tank. When found, there was 
water in the tank running from a hose. The end of the coil extended 
to a réceptacle out of which whisky was dropping. They found 
réceptacles containing whisky. Other things found included char- 
coal, a funnel, some barley in a sack, stoppers, corks, plugs; root béer, 
hops, yeast, filtering paper, and sugar. Martin told the officers that 
he was making root béer, and as a f act there was some root béer 
found some 10 or 15 feet from the still. 

One of the police officers said that upon the day of the arrest de- 
fendant Newman was in the store ; that when the officers asked New- 
man to let them into the basement, Newman said he did not hâve the 
key; that he had rented the basement to Martin, and that Martin 
would be back soon; that when they went upstairs there was no re- 
269 F.— 17 
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sponse'tb the knocking upon the door, whereupon the officers opened 
the door and found Martin; that when Martin was asked what his 
business was, he said he was making.root béer. 

A witness, who happened to be visiting the family of Newman when 
the police officers went to the premises, said that she saw the police 
officer wàlk out of the building, and that then Newman went to the 
back of the room with a hammer in his hand, and that he knocked on 
an empty sack in a corner, or in the middle of the floor; that he gave 
two or three knocks, then put the hammer down, and went about his 
business. It appeared that the pounding was behind the door in the 
corner, and at a point above that portion of the basement in which 
the stlU was located. 

Défendant Newman stated that. he did not own the building, and 
had not exercised control over it, and had not acted as the agent of his 
son, who, he said, was the owner. The son said he had bought the 
property, which was worth about $18,000, when he was about 15 years 
old, and was the owner at the time of the arrest, and that his f ather 
was simply looking after the grocery store for him, the son. He fur- 
ther testified that he was a clerk in another grocery store; that he 
rented the basement to Martin for a place to make root béer and 
soft drinks, but about the 17th or ISth of July he agreed with Martin 
that one Sawyer would be ■ acceptable as a tenant, if he would pay the 
rent in advance, and that on the 18th Sawyer did pay him a month's 
rent in advance, but that he never saw Sawyer after Martin was 
arrested. Witness said that Sawyer had a lock on the outside door, 
although there were two means of getting to the basement, the inside 
leading from the store, which was lobked, and the door on the oùtside; 
that défendant Martin rented two rooms in the second story, or apart- 
ment part, of the building. The person ref erred to as Sawyer was liot 
presented as a witness. Both défendants denicd any knowledge of the 
opération of the still in the basement. . 

We are of the opinion that there was sufficierit évidence to submit to 
the jury, and. that the question of guilt or innocence depended upon the 
credibility of the witnesses. Inasmuch as the instructions are not in- 
cluded in the record, we assume that the law was properly stated to 
the jury, and in view of the verdict rendered upon the évidence, this 
court will not set aside the judgment. 

Affirmed. 



SHIGEZUMI V. WHITE, Commîssionér »f Immigration, 

(Circuit Court o£ Appéals, Nintli Circuit. December 6, 1920.) 
No. 3531. 

Aliens <S=54 — Proceeding for déportation sufBcient to protect alien's rigiits. 

Wliere tiie record of a hearing before a boara of spécial luquiry, re- 
sulting in an order for déportation of an alien, was forwarded to tlie 
Secretary of Labor, before wliom a brief was also filed by counsel for the 
alien, his substantial rights held to hâve beeu as fully protected as by a 
formai appeal. 

®c=>For other cases see samo topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the Kirst 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

Habeas corpus by K. Shigezumi, on behalf of Denhichi Ohgi, 
against Edward White, Commissioner of Immigration. Pétition de- 
nied, and petitioner appeals. Affirmed. 

Albert C. Aiken, of San Francisco, Cal., for appellant. 
Frank M. Silva, U. S. Atty., and Ben F. Geis, Asst. U. S. Atty., 
both of San Francisco, Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant petitioned the court below for 
a writ of habeas corpus in behalf of Denhichi Ohgi, a native of Japan, 
who was at the time held in custody by the appellee for déportation 
back to that country. 

By his own testimony, given before the board of spécial inquiry held 
under the act of Congress of February 5, 1917 (39 Stat. 874 [Comp. 
St. 1918, Comp. St. Supp. 1919, §§ 959, 960, 4289y4a-4289i4u]), he 
shipped from Japan without any passport and as a member of the 
crew of the sfearnship Tenyo Maru, and after the ship arrived at the 
port of San Francisco he surreptitiously entered the United States 
by swimming ashore. He was thereupon arrested and indicted in 
connection with his brother and brother-in-law, who were then in this 
country, charged with having conspired with them to commit that 
offense, to which indictment he pleaded guilty, and was sentenced to 
imprisonment for a term of six months, which he served, and, having 
been dischârged from that imprisonment, was arrested for a viola- 
tion of the immigration laws, and brought before the board of spécial 
inquiry for examination of his case, which board found in effect that 
the said Denhichi Ohgi "entered by water at a time or place other than 
as designated by immigration officiais," and that he was "a Japanese 
laborer without the necessary passport, as provided in the àgreement 
between the United States government ând the Japanese govefnment, 
in which àgreement it is stipulated that no passport shall be issued to 
a laborer" — the board thereupon advising the offender to make any 
statement or argument he désir ed why he should not be deported in 
conformity with the law, to which the said alien answered: 

"My lawyer will talk for me. I cannot say anything much, only that I 
dp not want to be deported." 

His attorney, having been given an opportunity to file a brief on 
behalf of his client, expressly conceded, according to the record, that 
the hearing was fair and impartial, and the unanimous opinion of the 
board was that the said Denhichi Ohgi be deported at the expense 
,of the steamship company which brought him hère, or at the expense 
of the government, as might be directed by the Secretary of Labor. 
The board also advised the said alien that he had no appeal from its 
décision, but that the record would be fqrwarded to the Secretary of 
Labor at Washington for his considération, pendîng which he might 
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be released from custody upon furnishing a satisfactory bond in the 
sum of $500. 

The record of the proceeding was subsequently forwarded to the 
Secretary of Labor, before whom counsel for the said alien filed a 
brief in his behalf, resulting in an adverse décision by the Secretary 
and an order by him for the déportation of the said Denhichi Ohgi. 
His imprisonment under that order was the basis of the appHcation 
for a writ of habeas corpus, which the court below denied. 

We agrée with that court that th« record, including the brief of 
the appellant's counsel, so submitted to the Secretary, and his action 
thereon, secured for the appellant every substantial right that he 
could hâve secured by a purely formai appeal. 

The judgment is affirmed. ' 



M0SE8 LAKE HORTICULTURAL CO. v. FAIRBANKS, MORSE & CO. 

(Circuit Court of Appeals, Nlnth Circuit. Decepiber 6, 1020.) 

No. 3498. 

Sales <S=>81(1) — Delivery Iield in complîance with contruct. 

Where a contract for an irrigation pump, to be supplied by défendant 
to plaintiff, containea no requirement as to time of delivery, but in plain- 
tiff's letter transmitting acceptance of the contract it was stated that 
use of the pump would be needed vvithln a stated time, and requested de- 
livery within that time, défendant heÂd entitled to rely on sùch statement, 
and delivery within that time held a compliance with the contract. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

Action ait law by the Moses Lake Horticultural Company against 
Fairbanks, Morse & Co. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

Reynolds, Ballinger & Hutson, of Seattle, Wash., for plaintiff in 
error. 

Van Dyke & Thomas, of Seattle, Wash., for défendant in error. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error brought an ac- 
tion against the défendant in error to recover damages for alleged f all- 
ure to comply with a contract. The complaint alleged that on Feb- 
ruary 21, 1918, the plaintiff accepted a written proposai of the de- 
fendant to deliver to the former at Neppel, Wash., a certain described 
pumping equipment ; tha,t on April ,19, 1918, delivery was made there- 
of, with the exception of a certairi essential hub reducer, without 
which the equipment was inoperative ; that by reason of the f ailure to 
deliver the same the plaintiff was delayed 11 days in commencing the 
work of irrigating its fruit trees and growing alfalfa, to its serious loss 

@:3jFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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and damage. The défendant denied its failure to comply with the con- 
tract, and set up a counterclaim for $332.92, which it alleged remained 
unpaid of the purchase price of the equipment. The jury retumed a 
verdict for the défendant, upon which judgment was entered. 

In the contract no time was specified for the delivery of the 
equipment. It contained a provision that the receipt of the property 
when dehvered "shall constitute a waiver of ail claims fon damages 
by reason of any delay." On February 25, 1918, in sending the ac- 
ceptance of the defendant's proposai, the manager of the plaintiff sent 
a letter, which accompanied the acceptance, in which he said : 

"May I not request that you endeavor to exercise promptness of delivery of 
pump and aecessorles to Neppel. Only 60 to 70 days remaln when we shall 
hâve need to begin irrlgating." 

At the close of the trial the court instructed the jury that the de- 
fendant had the right to rely on the statement so contained in the letter, 
and that the évidence showed that the pumping equipment was com- 
pletely delivered 63 days from the date of the letter, and that the let- 
ter estopped the plaintiff to deny that 60 or 70 days was a reasonable 
time, or to assert that an earlier delivery was within the contemplation 
of the parties. 

Error is assigned to that instruction, and it is urged that the man- 
ager's représentation was but the expression of an opinion, that the 
irrigating season that year opened unusually early, and that the de- 
fendant knew that the equipment must be ready by the time when it 
did open. We think the manager's statement was not the mère ex- 
pression of opinion. The manager had been in charge of the prop- 
erty of the plaintiff for three years. It was he who transmitted to the 
défendant the acceptance of the proposai, with the accompanying state- 
ment as to the time when delivery would be necessary. The défend- 
ant had the right to rely upon that statement. The pumping equip- 
ment viras shipped from West Berkeley, Cal., on March 29, and it was 
delivered and completely installed by April 30. 

As the instruction so given by the court was in effect a déniai 
of the plaintiff's right to recover, it becomes unnecessary to consider 
the other assignments of error. 

The judgment is affirmed. 



DIAMOND DBILL CONTRACTING CO. t. MITCHELL et al. 

(Circuit Court of Appeals, Ninth Circuit. December 6, 1920.) 

No. 3470. 

1. Patents <^^328 — ^Reissue for drill void for lâches in makijig appUcation. 

The Stone reissue patent, No. 14,356, for Improvements In dlamond core 
drllls, held void for lâches in not applylng for the reissue nntil 13 years 
after Issuance of the original patent. 

2. Patents €=^138(2) — R«issue not granted, wbere other confUcting patents 

granted. 

A reissue should not be granted after a delay of several years in mak- 
ing application, during which other patents hâve been granted for new 

$s>For otber cases ace samc topic & KEY-NXJUBER in ail Kejr-Numbered Digests & Indexe* 
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Inventions In the same -art, which hâve gone into use and which would 
Infringe the reissue. 

Appeal from the District Court of the United States for the North- 
ern Division of the Eastem District of Washington ; Frank H. Rud- 
kin, Judge. 

Suit in equity by the Diamond Drill Contracting Company against 
Wilham J. Mitchell and others. Decree for défendants, and complain- 
ant appeals. Affirmed. 

The appellant, as assignée of Frederick Stone, to whom had been granted 
on May 11, 1904, letters patent No. 761,332, for au improvement in core 
drills, brought a suit against the appellees herein for infringement of said 
patent. One of the défenses interposed by answer was a prier patent for the 
same invention or improvement issued to Samuel W. Douglass, on November 
3, 1891. The appellant thereupon dismissed the suit and caused application to 
be made to the Patent Office for a ireissue, on the ground that the original 
patent was defective and inoperative, by reason of the patentée claiming 
as his own invention more than he had a right to claim as new, and stating 
that the error arose by inadvertence, accident, or mistalce on the part of the 
Pateiit Office, and without' ahy f randulent or deceptive intention on tlie 
part of the applicant. The application was at flrst rejected, on the ground 
that the new claims were anticipated by the Douglass patent; but, upon 
the appellant filing affidavits to the effect that the Douglass patent was in- 
operative, the application was flnally allowed, and on September 11, 1917, 
reissue letters patent No. 14,356 were granted. 

The appellant thereupon brought the présent suit against the appellees, 
who were the défendants in the prior suit. The appellees by answer denied 
infringement and challenged the validlty of the reissue. The court below 
was of the opinion that the reissue letters patent were Invalid, first, because 
the application therefor was riot timely made; and, second, because the 
reissue patent seemed to cover an entirely new invention, not disclosed by 
the original patent, and also held that the devices manufactured and used 
by the appellees did not infringe. 

Reese H. Voorhees and H. W. Canfield, both of Spokane, Wash., 
for appellant. 

Chandlee & Chandlee, of Washington; D. C, White & Randall, of 
Spokane, Wash., and C. E. Doyle, of Washington, D. C, for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
We find it unnecessary to consider the question of infringement, for 
the reason that we are clearly of the opinion that the decree of the 
court below dismissing thebill should be sustained, on the ground of 
the appellant's lâches in applyijig for the reissue letters patent. Be- 
tween the date of the original patent and the application for the re- 
issue 13 years intervened. In order to justify a reissue, it nuist clear- 
ly appear that the original patent was defective, and inoperative to 
fprotect the invention intended, that the def ect and inoperativeness arose 
from inadvertence and mistake, and that the patentée has not, by lapse 
of time and lâches, abandoned his' right to hâve the correction made. 
The patentée of ap invention dedicates to the public everything which 
he-does not specifiçally claim. The public has the right to rèly qn the 
dedication, and when others manufacture and put into use a device 
which embodies that whîch hâs béé'n so dedicated to public use, the 
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presumption is thàt they hâve donc so in reliance upon the dedication, 
and the inventer is not pemlitted by reissue to withdravr his dedica- 
tion, after it has been accepted and acted upon. It has been held that, 
in the absence of spécial circumstances, a reissue should not be granted 
after a delay of more than two years (Miller v. Brass Co., 104 U. S. 
350, 26 L. Ed. 783) ; and the rule is strictly applied in cases wherè, 
during the delay, others hâve taken out patents in the same art virhich 
would infringe the reissue (James v. Campbell, 104 U. S. 356, 26 I/. 
Ed. 786; Mofifitt v. Rogers, 106 U. S. 423, 1 Sup. Ct. 70, 27 E. Ed. 
76). 

The appellant contends that no lapse of time within the life of the 
patent bars an application for a reissue in a case where the application 
narrows the claims, rather than broadens them. It is true that some 
of the courts hâve intimated that lapse of time may be of small con- 
séquence on an application for reissue, where the original claim is too 
broad. But there is no room for the distinction in cases where, as 
hère, other inventors, relying upon the state of the art, hâve patented 
new inventions and the same hâve gone into use. Said Judge Coxe in 
Carpenter Straw-Sewing Mach. Co. v. Searle (C. C.) 52 Fed. 809 (dé- 
cision affirmed by the Circuit Court of Appeals 60 Fed. 82, 8 C. C. 
A. 476) : 

"If an inventer, holding a patent with a void claim, has slept upon his 
lights for years until other rights hâve become flxed, what possible différence 
can it make, upoli principle, whether he Invades those rights and secures an 
inéquitable advantage by means of a broader claim or a narrower claim? 
The complainant hère seelis to do by a narrower claim (assuming it to be 
narrower) precisely what other eomplainants hâve vainly sought to do by 
an expanded claim. It cannot be doubted that the attempt Is as inadmissible 
in the ône case as in the other." 

See, also, Pelzer v. Meyberg (C. C.) 97 Fed. 969, and Hoskin v. 
Fisher, 125 U. S. 217, 8 Sup. Ct. 834, 31 L. Ed. 759. 

Stone's original patent contained no description of means for de- 
livering water into the core barrel from the rod, or means fbr dis- 
chàrging water from the top of the core barrel exteriorally to the rod. 
The first five claims broadly include "means," without specifying them. 
Thus claim 1 is : 

"(1) In a drill of the charaeter described, the combination with a rota table 
hoUow rod and a shell rigid therewith, a concentric inner core barrel, means 
for delivering water into the core barrel from the rod, and means for dls- 
charging water from the top of the core barrel exteriorally to the said rod." 

When the appellant was confronted with the Douglass patent, which 
exhibited means for delivering and discharging water to and from the 
core drill, it dismissed its prior suit, and its assigner surrendered the 
patent, applied for the reissue patent, and changed the claims. In 
his oath forming part of the application, the inventor stated that he 
had no knowledge of the Douglass patent at the time when he made 
his invention and filed the original application, that he believed that 
he was the original and sole inventor of the return water principle in 
core drills, that the gist of those claims, and the real gist of his inven- 
tion, was in the use of a return water connection "coupling" having its 
ports ail self-contained. 
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The first five daims of the reissue patent were accordingly framed 
to set forth what was claimed to be the gist of the invention. Claim 
1 is as follows: 

"(1) In a core drill, the eombliiation of a hollow drill rod, a eore barrel 
shell, and a plug member at the iipper end of the core barrel shell, a core 
barrel supported by the plug member within and spaced from the core barrel 
shell, water connections in the phig member for the downward passage of 
water from the drill rod to the spàce between the core barrel shell and the 
core barrel, and return water connections in the plug communicating with 
the top of the core barrel and having their outlets extending through the cir- 
cumferential wall of the plug member to the exterior of the drill." 

The language of thèse claims shows that the inventer no-w makes 
as the third élément of the claims a spécial form of plug or hanger 
or coupling having self-contained passages for conveying water. There 
was no référence in the original spécifications to the water passages as 
being contained wholly in a plug or coupling, and there was nothing in 
the original patent to indicate to the appellees herein or to the public 
generally that the inventor claimed any spécial device for discharging 
water into the core barrel from the rod, or for discharging water 
from the top of the core barrel exteriorally to the rod, or that any 
spécial mode of delivery or discharge of water was his invention, or 
that the claims were for other than well-known "means" for the use 
of water designed to co-operate with the other éléments of the com- 
bination, which were the drill with a rotatable hollow rod and a shell 
rigid therewith and a concentric inner core barrel, so as to make an 
operative unit, for it was stated in the original spécifications : 

"It Is necessary in ail diamond core drill work, when the drill Is In opéra- 
tion, to force a current of water to the bottom of the hole in order to wash 
away the cuttings and kcep the dlamonds cool." 

The appellee Mitchell in the year 1914 purchased the Jenkins inven- 
tion, for which letters patent subsequently issued ofi Kebruary 15, 1916, 
No. 1,172,140. In February, 1915, Mitchell caused careful examina- 
tion to be made of the records of the Patent Office, and, relying on the 
facts thus ascertained, he manufactured a large number of core drills 
which are now said to infringe the appellant's patent. He also manu- 
factured a large number of core drills under a patent to Gibeau, is- 
sued April 11, 1916, No. 1,179,173, but which he acquired after the 
reissue hère in question. Said Judge Sanborn in Buffington's Iron 
Bldg. Co. V. Eustis, 65 Fed. 804, 13 C. C. A. 143 : 

"It would be rank Injustice to permit a patentée, after a combination or 
device that he did not elalm has gone Into gênerai use, and years after hls 
patent was granted, to read that combination or device into one of the claims 
of his patent, and to recover for its infringement of every one who has used 
it on the faith of his solemn déclaration that he did not claim it." 

The mère fact that Stone at the time of making his original applica- 
tion for patent did not know of the existence of the Douglass patent, 
Which had been issued 12 years prior thereto, is not suiïîcient to show 
proper diligence on his part in discovering the alleged inoperativeness 
of his patent. Had he examined the records of prior patents, he would 
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have seen that Douglass had claimed "means" for water supply not 
dissimilar to his own. 

"The law Imputes knowledge when opportunity and Intercst, comblned 
with reasonable care, would necpssarily impart it. Not to improve such 
opportunity, under the stimulus of self-intorest, with reasonable diligence, 
constitutes lâches, which in equlty disables the party who seeks to revive the 
right vrhich he bas allowed to lie unclaimed from enforcing it to the détri- 
ment of those who bave in conséquence been allowed to aet as though it were 
abandoned." Ives v. Sargent, 119 V. S. 652, 6C1, 7 Sup. Ct. 436, 441 (30 L. 
Ed. 544). 

The decree is affirmed. 



MINERALS SEPAR.4TI0N, Limited, et al. v. MIAMI COPPER CO. 

(Circuit Court of Appeals, Third Circuit. December 9, 1920.) 
No. 2605. 

1. Patents ®=326 (4) —Refusai to adjudge guilty of contsmpt is not appeal- 

able. 

An order refusing to adjudge défendant guilty of contempt for violat- 
ing an injunction in an infringement suit is not appealable. 

2. Patents '§=>326(2) — Findîng against contempt for alleged violation of 

infringement iniimction held not abuse of discrétion. 

Where the trial judge found that the modifications or changes made 
by the défendant in its processos since the Injunction to restrain infringe- 
ment of patent were not plainly mère colorable équivalents of the in- 
fringihg process, it was not an abuse of discrétion for him to refuse to 
adjudge the défendant guilty of contempt. 

3. Patents <S=>324 (2)— Déniai of leave to file supplemental bill not appealable. 

An order denying leave to file a supplemental bill after decree on tîie 
merits restraining infringement, which bill prayed relief agalnst new 
processes charged to infringe, Is not appealable. 

4. Patents <©=»310(10) — Supplemental injunction not issued against postin- 

fringing processes. 

The practlce of issuing a supplementary Injunction on supplementary 
bill to restrain modified processes after the original process was found 
to infringe is not recognized ; the proper procédure belng to seek relief 
by attachment for contempt, by proceedings on accountlng, or by original 
bill for new Injunction. 

5. Patents ©=324(5) — Déniai of supplemental injunction reviewable only 

for abuse of discrétion. 

Déniai by the District Court of the supplementary Injunction agalnst 
modified practices which It was charged still infringed the patented pro- 
cesses, if made in the exercise of the court's discrétion, because the modi- 
fied processes did not infringe, Is reviewable on appeal, under Court of 
Appeals Act, 8 7 (Comp. St. § 1121), only for abuse of discrétion. 

6. Patents ©=317 — Discrétion is abused by déniai of supplementary injunc- 

tion only if facts or law are misconceived. 

The District Judge abuses his discrétion, by denying a supplementary 
Injunction against eontinued infringement by modified processes, only 
where his conception of the facts, or the law of the case, was wholly 
wrong. 

7. Patents '^='317 — ^Modified processes, after infringement, held not plain 

infringement. 

Modified proeesses of ore réduction, adopted after final decree restrain- 
ing processes as an infringement on a patent, held not so clear an In- 

<g=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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fringement of thè "patented process as tô watrant the 'extraordinary 
remcdy of supplementary injunctive relief. 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware; Hugh M. Morris, Judge. 

Suit by the Minerais Séparation, Limited, and anotlier against the 
Miami Copper Company. From orders of the District Court, denying 
injunctive relief against modified opérations charged to be mfringe- 
ments of the patents in the suit (258 Fed. 862), plaintiffs appeal. Af- 
fîrmed. 

Joseph C. Fraley, of Philadelphia, Pa., Lindley M. Garrison, Wm. 
Houston Kenyon, and Henry D. Williams, ail of New York City, and 
Thomas F. Bayard, of Wilmington, Del., for appellants. 

John F. Neary, of Wilmington, Del., and Maxwell Barus and Charles 
Neave, both of New York City, for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

WOOLI/EY, Circuit Judge. This is an appeal from two orders of 
the District Court which, (in the lànguage of the appellants) "taken 
together," deny injunctive relief against modifications of opérations 
by the appellee charged to be infringements of the patents in suit. 

In order to find just what is before us on this appeal it becomes nec- 
essary first to détermine whether the orders are appealable, and if so, 
to what extent. 

On May 24, 1917, this court found that the three patents in suit were 
valid and were inf ringed by the three processes proved. 244 Fed. 752^ 
157 C. C. A. 200i After the mandate had gone down, an interlocùtory 
decree was entered by thé 'District Court, an injunction was issued, 
and an accounting begun. During the accounting— now in its third 
year— it was disclosed from time to time that the défendant had used 
since the injun,çtion, and still is using, variations of a process of air- 
froth flotation, or rather, variations of apparatus by which it practiced 
such process, which the appellants claim were and are the équivalents 
of the processes or apjiâratus of processes found to constitute in- 
fringements. For relief against the subsequently developed processes 
(as we shall call them for convenience) the appellants (plaintiflfs be- 
low) made many moves in the District Court. The ones pertinent to 
this appeal are the following: 

On May 4, 1920, the plaintiffs filed a pétition in the District Court 
and obtained an order to show cause why the défendant should not 
be adjudged guilty of contempt, or, in the alternative, why a further 
injunction should not issue restraining the défendant from practicing 
eleven processes, enumerated and described in the pétition, which it 
had pi'acticed since the filing of the decree. On July 23, 1920, the 
District Court dismissed the pétition and vacated the order to show 
cause. Failing to stay. the défendant in its alleged newly infringing 
practices by either remedy sought by their pétition, the plaintiffs, on 
July 26, 1920, moved for leave to file a supplemental bill charging 
infringemént by the same eleven processes mentioned in its dismissed 
pétition and praying for injunctive relief both temporary and final. 



MINERALS SEPARATION V. MIAMI COPPER CO. 267 

(869 P.) 

By its order of August 11, 1920, the District Court, on an opinion pre-' 
viously filed, denied this motion also. Whereupon the plaintiffs be- 
low brought this appeal, assigning as error, generally and specifically, 
the court's order of July 23 whereby it refused supplementary in- 
junctive relief under the plaintiffs' pétition and also held that none of 
the defendant's modifications of procédure were of the character re- 
quired to sustain a judgment for contempt. The only assignment of 
error we find bearing on the court's order of August 11 denying leave 
to file a supplemental bill is joined with an assignment charging error 
to the court in its refusai to grant injunctive relief prayed for by the 
pétition, and is in the f ollowing form : 

"The District Court errod * * * 19. In refuslng injunctive relief in 
tliis suit agaiiist ail or any of said modifications of procédure on tlie part of 
the défendant, by virtue of the aforesnld order entered July 23, l'J20, as in- 
terproted and supplenientcd by tlie opinion of the Court flled July 29, 1920, 
a>id the order of the Court entered August 11, li>20." 

[1,2] On a record thus framed the plaintifïs brought and argued 
this appeal. The two orders, separately or "taken together," concern 
three acts of the District Court. The first was its dismissal of the 
contempt procèeding. Although error is specifically charged against 
the court for refusing to adjudge the défendant guilty of contempt, it 
was, of course, not seriously urged at the argument. Concededly such 
an order is not appealable. But to quiet this one of several pliases of 
this intense controversy — without admitting for a moment that an ap- 
jjeal will lie from an order entered by a trial court in the exercise of its 
discrétion in proceedings in contempt for the violation of an injunction 
against infringement — we find that, on this aspect of the pétition, the 
learned trial judge did exercise a discrétion, and, as he held "that the 
facts set up by the pétition are not of the character required to sus- 
tain a judgment of contempt," — meaning, evidently, that the modifica- 
tions or changes made by the défendant since the injunction were not 
plainly mère colorable ecjuivalents of the procédures found to infringe, 
— he did not abuse his discrétion. He arrived at the same conclu- 
sion at which we should hâve arrived if we had been in his place. 

[3] So also from the court's order denying leave to file a supple- 
mental bill after decree on the merits praying relief against new prac- 
tices charged to infringe we find no right of appeal. But in order again 
to quiet the controversy — without recognizing a procédure whereby the 
injunctive relief which the law afïords a patentée is sought after de- 
cree by supplemental bill ratlier than by original bill — and with the 
purpose of making this décision as broad as the appellants hâve en- 
deavored to make the appeal, we hâve examined the manner in which 
the trial judge exercised his discrétion on this motion — the utmost that 
could be brought hère for review were the matter appealable — and 
hâve found that the record discloses no évidence of abuse by the trial 
judge of his discrétion in denying leave to file such a bill. 

The only remaining matter before us on this appeal, therefore, is 
the error charged to the court for refusing injunctive relief as prayed 
by the pétition against processes modified and practiced since the in- 
junction was issued. Admittedly an injunction was refused (section 
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7, Court of Appeals Act [Comp. St. § 1121]), and in that sensé the 
order is appealable. But this branch of the pétition, stated in a few 
words, was made upon a right claimed by the plaintiffs to an expansion 
of the injunction and to reUef against any and every newly employed 
process (to be immediately determined as it arises) which is charged 
to infringe the patent and which may violate the injunction, and was 
based on a procédure followed by the United States Circuit Court of 
Appeals for the Second Circuit. Crown Cork & Seal Co. v. Am. Cork 
Co., 211 Fed. 653; Green Co. v. Adams Co., 247 Fed. 486, 159 C. C. 
A. 539; Westinghouse v. Christensen (C. C.) 126 Fed. 764, 765. The 
learned trial judge in disposing of this branch of the pétition, said : 

"Nor do I find that the practice of enlarging an injunction or granting a 
supplementary injunction has been adopted iu this circuit." 

He then continued: 

"But, be that as it may, in view of the nature of the new processes used 
by the défendant as charged by the pétition, the questions raised thereby, and 
the décision of the Circuit Court of Appeals in this case, 244 Fed. 752, I am of 
opinion that the plaintiff must obtain the relief to which it Is entltled, if 
any, touching the new processes, either through the proceedings now being 
had before the master and the decree to be entered thereon, or by a now bill, 
and not otherwlse. Which of thèse procédures is the proper one under ail 
the circumstances, or whether both must be resorted to, one as to some of the 
processes and the other as to the remaining processes, need not now be de- 
termined." 

[4] From this language the appellants maintain that the trial judge 
did not pass on the question of relief against processes practiced by the 
défendant since the injunction and therefore exercised no discrétion 
in denying a supplementary injunction necessary to protect the appel- 
lants against such inf ringements ; but, regarding the procédure by sup- 
plementary injunction as one not recognized in this circuit, he disposed 
of the case summarily. What the trial judge did is clear. What moved 
him to do what he did is open to two constructions. If he donied sup- 
plementary injunctive relief against post-infringing practices because 
he found no such procédure in this circuit, we think he was right. 
There is no such procédure hère ; and, not being disposed presently to 
establish one, the remédies against infringements after decree are 
those which now prevail, namely, damages and profits on accounting, 
attachment for contempt, and original bill. In the last the patentee's 
right to injunctive relief is fuUy preserved to him. 

[5] If the trial judge was moved to his decree denying plaintifï 
supplementary injunctive relief, not for want of a valid procédure, but 
in the exercise of his discrétion, the plaintiffs' sole remaining complaint 
must be that in so doing he abused his discrétion. Taking this construc- 
tion of his action, it appears to us that the trial judge did exercise a 
discrétion. Admittedly, he read and considered the affidavits ap- 
pended to the pétition, applicable alike to the support of both motions, 
one for attachment for contempt and the other for supplementary in- 
junction, and on the showing of thèse affidavits he refused to adjudge 
the défendant guilty of contempt and did not find a case made for sup- 
plementary injunction, even though that practice prevail or should be 
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brought into existence in this circuit. This is plainly so, for in re- 
ferring to his inability to find that the practice of enlarging an in- 
junction or granting a supplementary injunction had been adopted in 
this circuit, he continued: "But, be that as it may" (by which we un- 
der'stand he meant — that without regard to whether the practice does 
or does not prevail in this circuit), lie found "in view of the nature of 
the new processes used by the défendant as charged by the pétition, 
the questions raised thereby, and the décision of the Circuit Court of 
Appeals in this case," that the plaintifïs must obtain the relief to which 
they are entitled through the proceedings before the master or by a new 
bill. 

[6] Having studied and comprehended the affidavits in disposing 
of the prayer for attachment for contempt, as he had to do, the trial 
judge had fully in his mind ail matters which the pétition afforded in 
support of the prayer for a supplementary injunction. On this show- 
ing (including affidavits of three witnesses who had testified before the 
master, embracing the substance of their testimony, and an affidavit 
of one witness, yet to be called, embracing matters about which he pro- 
poses to testify), the trial judge evidently did exercise a discrétion, re- 
sulting in the déniai of the pétition for supplementary injunction. But 
whether he did or not, and without regard to whether he was required 
so to do in the absence of appropriate procédure, we shall, in an en- 
deavor to quiet another aspect of this controversy, assume that he did 
exercise a discrétion required of him, and shall review his conduct with 
référence to the one matter over which this Court would in such case 
hâve authority, namely, to détermine whether he abused his discrétion 
in denying the relief of an expanded injunction. To this end we hâve 
read and carefully studied the entire record in the endeavor to as- 
certain whether the trial judge rendered his judgment upon a wholly 
wrong compréhension of the facts or the law of the case, and, whether, 
accordingly, he abused his discrétion in this respect, — the only respect 
in which an appellate court will disturb such an order of a trial court 
denying injunction. M. Werk Co. v. Grosberg, 250 Fed. 968, 163 
C. C. A. 218; Louisville & Nashville R. Co. v. Western Union Tel. Co., 
207 Fed. 1. 124 C. C. A. 573 (C. C. A. 6th) ; Crescent Specialty Co. 
v. N. F. Co., 219 Fed. 131, 135 C. C. A. 28 (C. C. A. 6th); Welsbach 
Co. V. Cosmopolitan Incandescent Co., 104 Fed. 83, 85, 43 C. C. A. 
418 (C. C. A. 7th); Duplex Co. v. Campbell, 69 Fed. 252, 16 C. C. 
A. 220 (C. C. A. 6th) ; Rahley v. Columbia Phonograph Co., 122 Fed. 
623, 625, 58 C. C. A. 639 (C. C. A. 4th). 

Did the trial judge improvidently exercise his discrétion, or did he 
exercise it upon a wholly erroneous conception of the facts or the law? 
The law of the case is that announced by this court in its decree. 244 
Fed. 752, 157 C._ C. A. 200. The facts, apphcable to that law, consist 
of those recited in the affidavits and only those there properly pleaded. 

[7] We shall not restate the law of the case but shall address our- 
selves solely to the new facts. Thèse embody at least eleven new pro- 
cédures or modifications of procédures charged to be infringements 
because équivalents of the infringements found by this court in its 
decree. The processes decreed to be infringements were made up of 
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several steps in which it was found, speaking most generally, that 
infripgements were complétée! before the pulp had reached the Callow 
cells. In none of the eleven modified processes, again speaking gen- 
erally, is there a centrifugal pump, or a "break in the circuit," or a 
Pachuca tank, means, or steps held potential in the infringements 
found. In the later modified procédures Callow cells are employed, 
exclusive of and inclusive with other means, in some instances vvith 
no prior agitation, in other instances with prior agitation without aéra- 
tion, in still other instances with prior agitation and aération, indicating 
agitation in degrees vaiying as greatly as the adjectives used in de- 
scribing it; but whether in any of them there is agitation of the kind, in 
the degree, and for the duration contemplated by the patent is not so 
clear and unclouded as to make the newly alleged infringing procé- 
dures free from doubt and to warrant the extraordinary remedy of 
supplementary injunctive relief. Brush Electric Co. v. Electric Stor- 
age Battery Co. (C. C.) 64 Fed. 775, 776. Unless such clearly appears 
we cannot say that the trial judge misconceived the facts, and, unless 
he misconceived the facts, we cannot hold that he abused his discré- 
tion. National Metaf Holding Co. v. Tubular Woven' Wire Co., 239 
Fed. 907, 908, 153 C. C. A. 35. 

Stress has been laid on a référence made by the learned trial judge 
to embarrassment because o£ his lack of familiarity with the facts of 
the case due to his coming into the case after it had gone to an ac- 
counting. To allay any unrest that might arise from this situation and 
to avoid the appearance of afifirming the court's decree upon the néga- 
tive quality of a finding that we discern no error in its order, we go 
farther and say, that, having made the law of the case we are pre- 
sumed to kniw what it is, and that, applying the law to the facts, which 
on the defendant's motion to dismiss are regarded most favorable to 
the plaintiffs, we would hâve made the same disposition of the case 
had we been sitting in the District Court when the application for a 
supplementary injunction was made. 

We are of opinion therefore that the order or orders of the District 
Court should be affirmed and that the case be proceeded with ex- 
peditiously and in a manner consistent with the law. 



HILL RUBBER HEEL CO. v. I. T. S. RUBBER GO. 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1920.) 
No. 3410. 

Patents <S=>328— Reîssue 14,049, for rubber heel, valid and infringed. 

The Tufford reissue patent, No. 14,049, for a rubber lieel, helà valid 
and infringed. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge, 

Suit in equity by the I. T. S. Rubber Company against the Hill Rub- 
ber Heel Company. From an order granting a preliminary injunction, 
défendant appeals, Affirmed. 

Ê=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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A. J. Hudson, of Cleveland, Ohio (Thurston, Kwis & Hudson, of 
Cleveland, Ohio, and John E. Bruce, of Cincinnati, Ohio, on the brief), 
for appellant. 

F. O. Richey, of Elyria, Ohio (Chas. A. Ërown, of Chicago, 111., on 
the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. This case turns upon the question of infringement 
of the same Tufford patent (reissue No. 14,049, January 11, 1916) 
which we hâve considered iri Fetzer v. I. T. S. Co., 260 Fed. 939, 171 
C. C. A. 581, U. S. Rubber Co. v. I. T. S. Co., 260 Fed. 947, 171 C. 
C. A. 589, Elyria Co. v. I. T. S. Co. (C. C. A.) 263 Fed. 979, and Tee 
Pee Co. V. I. T. S. Co. (July 15, 1920) 268 Fed. 250. The rubber heel 
made by the HiU Company, the défendant below, was held to inf ringe, 
a preliminary injunction was ordered, and the Hill Company apjjeals. 

Both sides argue forcefully some of the questions of validity and 
construction which we hâve considered in the other cases, but we do 
not find sufficient occasion to modify any of the conclusions formerly 
reached. We think the court below was right in classifying the de- 
fendant's heel with those of the United States Rubber Company, rather 
than those of the Tee Pee Company. This case illustrâtes a situation 
frequently arising: 

Convinced that the patentée bas made a useful advance, the court 
sustains the patent. Though it is compelled to distinguish from the 
prior art by a narrow Une of différence, it is satisfied that the patentee's 
f orm is a safe distance beyond the line. Then come other f orms, which 
get nearer to the prior art, while still retaining at least part of the 
distinctive merit of the invention, and it soon becomes apparent that 
there is no conclusive and thoroughly satisfactory criterion by which 
some of thèse forms can be arranged with référence to the division 
line. The court can only approximate certainty, and détermine the 
issue according to what seem to the court to be the dominant éléments 
of resemblance or différence. In the présent case, this becomes es- 
pecially difficult, because défendant has made only heels which are 
so small in size that no characteristics of shape are as prominent or as 
clear as they would be in larger sizes. The upper surface looks to 
be "saucer-shaped" ; such effective measurements as can be made do 
not dispute this inference, but tend to confirm it; and there certainly 
is no distinct or sure falling away of the surface, or descending line 
from the center of attachment to the center of the breast, such as we 
hâve found does exist in the Tee Pee heels. Under the f acts as we view 
them, we must résolve the doubt against the défendant. 

Défendant also claims immuni ty because it uses an imbedded plate, 
said to be like Nerger. We bave so far declined to let our finding of 
invention by Tufford rest on the absence of Nerger's plate; no more 
can the présence of a plate (which does not prevent the edge sealing) 
négative infringement. 

The order appealed from is affirmée. 
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BONNIE-B CO., Inc., v. GIGUET et al. 

(District Court, S. D. New York. June 17, 1919.) 

1. Patents <S=»313 — Invalidîty must be obvions to warrant dismissal of bill. 

Bill for infrlngement of a patent, cannot be dismissed on motion, bc- 
cause the patent Is Inralid on Its face, unless the invalldity Is obvions 
and the question is not fairly arguable. 

2. Patents <&=»35 — Commercial success may sliow patentability of simple 

article. 

The patentability of an article is frequently more clifBcult to détermine 
when the invention claimod is simple, and in such cases invention is 
often found by the aid of Commercial utility in resolving the doubt as to 
patentability. 

3. Patents <S=328—], 293,221, for veil, held not obviously invalid on its fa«e. 

'Jhe Silverberg patent, No. 1,293,221, for a veil adapted for use as both 
a face and hair or hat covering, held not so obviously invalid on its face 
as to warrant dismissal of a suit for infrlngement on that ground, in 
view of the commercial success of the article, even though its validity 
would be too doubtful to warrant a preliminary injunction. 

4. Patents 'S=>313 — Motion to dBsniiss doés not raise question of infringenient. 

A motion to dismiss a blll for infrlngement of a patent, beeause the 
patent is Invalid on its face, does not bring up questions of infrlngement, 
so as to authorize a détermination of whether défendants are contrlbu- 
tory infringers. 

5. Patents <S=>316 — Circulai-» warning trade against infringement held too 

broad. 

Clrculars by patentée, warning the trade against infringement, wliich 
warned against selling a veil with an elastic cord, or one simllar to com- 
plainant's veil, are too broad, where ihe patent vFas Iknlted to a spécifie 
position of the elastic cord.. 

6. Patents <S=>316 — Patentée caimot be enjoined from circularizing the trade. 

Défendants in a suit for infringement of a patent cannot hâve the 
complalnant enjoined from scnding to the trade clrculars warning against 
Infringement, which are limited to the clalnis of the patent, slnce that is 
clearly witliin the plaintiff's rights, and défendants hâve the right to 
counter circularize the trade. 

In Equity. Suit by the Bonnie-B Company, Incorporated, against 
Julien Giguet and anotlier, for infringement of a patent. On rehear- 
ing and reargument on motion to dismiss the bill. Motion denied. 

See, also, 269 Fed. 275. 

Steuart & Perry, of New York City (James L. Steuart and Sidney 
R. Perry, both of New York City, of counsel), for plaintiff. 

Gérard B. Townsend, of New York City (Rogers, Kennedy & Camp- 
bell, of New York City, of counsel), for défendant Giguet. 

Davies, Auerbach & Cornell, of New York City (Warner B. Matteson 
and Martin A. Schenck, both of New York City, of counsel), for de- 
fendant F. W, Woolworth Co. 

MAYER, District Judge. "My invention" states the patentée, "re- 
lates to a veil adapted to be used by women to cover the face, or face 
and front hair, or face and hat, as the purpose of use may require." 
The patentée f urther states : 

(S=3For ot&sr cases see same topLc & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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"I am aware ttiat haïr nets of textile material and provîded with a clrcul- 
tous elastic cord substantially llke tlie veil described by me hâve been used 
to confine the haïr at the back of the head or on the top thereof ; but I be- 
lieve that I am the first to suggest the use of such nets as a veil is used over 
the face and head in position bencath the chln, and over the front part of 
the head or hat, as the case may be, for the dual purpose of protecting or or- 
namenting the face of the wearer, or for any othcr purpose for which a veil 
may be worn, and at the same time confining the front hair and holding the 
hat or othor head covering in position. I therefore do not clalm such netting 
with elastic confinement broadly for any purpose, but I hâve limited my 
claim to the use of said article as a vcll, and for the spécifie purpose and uses 
stated; that is to say, as a veil with the dual purpose .)f covering the face, 
or face and head covering, and securing the same under the chln of the 
wearer and over the head or head covering, as the case may require." 

The single claim of the patent is : 

"A veil for the purposcs described, comprising a pièce of open mesh fabric 
of a siiie to cover the face and head of the wearer, provided around its entlre 
outer odge with an elastic cord securcd thereto, whereby said veil is re- 
tained in proper position in use, solely by said ela&tic cord." 

[1] The gênerai principles governing the dismissal of bills for 
patent infringement, where the patent is invalid on its face, are suffi- 
ciently familiar not to require claboratc restatement. Richards v. 
Chase Elevator Co., 158 U, S. 299, 15 Sup. Ct. 831, 39 T. Ed. 991; 
Fowler v. City of New York et al., 121 Fed. 747, 58 C. C. A. 113; 
Kuhn et al. v. Lock-Stub Check Co., 165 Fed. 445, 91 C. C. A. 389 ; 
Fernald v. Oneida Nat. Chuck Co. (C. C.) 167 Fed. 559, affirmed 
Fernard v. Oneida Nat. Chuck Co., 174 Fed. 1020, 98 C. C. A. 664; 
Mallinson et al. v. Ryan (D. C.) 242 Fed. 951; Bayley & Sons v. 
Blumberg, 254 Fed. 696, 166 C. C. A. 194. For such a motion to pre- 
vail, the invalidity must be obvious and the question must not be fairly 
arguable. Where there is a really debatable pro and con, the motion 
must be denied. 

[2] It is the expérience of the courts that some of the most trou- 
blesome cases in which to détermine whether invention résides in the 
patent are those which involve the simplest expédients, The reason 
is that the more easily a patent is understood the more difficult it is to 
relate the mind back to the state of the art as it existed at the time 
of invention. Thus it happens that invention is often found by the aid 
of commercial utility in resolving the doubt as to patentability, or by the 
fact, inter alia, that an article of manufacture long known is so ré- 
arrangea as to be adapted to an entirely new use, which no one dis- 
closed up to the time in question. 

[3] In the case at bar, it is conceded that hair nets and veils were 
very old, and whether what Silverberg did was invention would be 
entirely too doubtful, for instance, to warrant the granting of a motion 
for preliminary injunction; yet the fact that the structure diiïers, even 
though slightly, from the prior art, and the further fact that the device 
met with marked success at the outset and has attained pronounced 
commercial utility, are sufficient to deter the court from dismissing 
the bill without that further light which a trial will disclose. Chin- 
nock V. Paterson P. & S. Tel. Co., 112 Fed. 531, 50 C. C. A. 384; 
Merwin on Patents, p. 351. 
269 F.— 18 
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[4] The question as to whether or not défendants are contributory 
infringers is not now hère for considération. The motion to dismiss 
is to be determined solely from the face of the patent and does not at 
this time bring up questions of infringement. Plaifttiff has sued 
promptly. It has not circularized the trade, while itself not running 
the risk of Htigation ; but, by commencing suit in a court of compétent 
jurisdiction, plaintiff has pfoceeded with due expédition to test and en- 
force what it claims are its rights. 

[5] Défendants also seek to enjoin plaintiff frOm notifying the trade 
as to alleged infringement by means of a circular which it is urged 
is objectionable. As thèse circulars or notices are widely distributed 
to a trade probably not familiar with patent technique, careful analy- 
sis indicates that the language may be too broad. The phrase "sell 
a veil with an elastic cord" is not sufficiently hmited, and may inad- 
vertently lead to misunderstanding; and the statement, "According 
to the patent any one selHng * * * ^ veil similar.to the Bonnie-B 
veil is liable to suit for infringement," might convey to the uninformed 
the meaning that the patent per se provided that a person selling a 
similar veil was liable to suit. 

Thèse parts or postscript of the circular should be changed, so 
as to read in substance : 

"P. S.— The U. S. Patent Office, Washington, D. C, has granted U. S. Patent 
No. 1,293,221 on our Bonnie-B veil. This patent is for a veil comprlsing a 
pièce of open mesh fabric of a size to cover the face and head of the wearer, 
provided around its entire outer edge with an elastic cord secured thereto, 
whereby said veil is retained In.proper position in use solely by sald elastic 
cord. * * * By virtue of the rights vve claim under the patent, we here- 
by give notice that any one selling or offering for sale, a veil similar to the 
Bonnie-B veil is liable to suit for infringement." 

[6] If thé circular shall be amended in substance, as suggested, the 
motion to enjoin will be denied, for the reason that plaintiff will then 
be clearly within its rights, and défendants alivays hâve the right to 
countercircularize the trade. 

Défendants assert most earnestly that delay over the summer will 
serioùsly injure their trade, for which injury, if ultimately successful, 
they will be without remedy. I hâve repeatedly pointed out that usu- 
ally cases irivolving garment wear should be speedily disposed of, be- 
cause, of ten, the vogue is temporary, and ordifiarily I should set the 
case for trial at an early date; but, owing to approaching vacation, 
any application to advance the cause should be made to thé judge 
holding equity trials, who will be more familiar with the calendar 
status and with the propriety and possibility of advancing the trial. 

Motion denied. Submit order on two days' notice. 
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BONNIE-B CO., Inc., v. GIGUET et aL 

(District Court, S. D. New York. November 6, 1919.) 

1. Patents «^^SaS— 1,293,221, for veil wîth elastic cord, held not to disdose 

invention, 

The SUverberg patent, No. 1,293,221, for a vell with elastic cord around 
the outer edse, to be used as a covering both for the face and haïr, or 
hat, whlch was merely a change of use of a haïr net well known to the 
trade, Is invalid for want of Invention. 

2. Patents <S=>328— 1,293,221, for veil witli elastic cord, invalid by reason of 

prier use. 

Evidence establlshlng the three Instances of prier use relied on t)y 
défendant beyond a reasonable doubt held, snfficlent to show the in- 
valldity of the SUverberg patent, No. 1,293,221, for a veil adapted for use 
as a face and head covering, even if that patent were not vold for want 
of Invention. 

3. Patents <©=»35 — Commercial utility alone does not establisli invention in 

article of wear. 

Commercial utiUty Is avallable only when. there Is doubt as to the 
patentablllty of an article, and cannot alone establlsh patentablllty, 
especially when the subject-matter of the patent Is an article of wear. 

In Equity. Suit by the Bonnie-B Company, Incorporated, against 
Julien Giguet and another, for infringement of a patent. On final 
hearing. Decree ordered dismissing the bill. 

Decree affirmed 269 Fed. 1021. See, also, 269 Fed. 272. 

Steuart & Perry, of New York City, for plaintiff. 
Donald Campbell, of New York City, for défendants. 

MAYER, District Judge. This controversy could be briefly dis- 
posed of, so far as its merits are concerned, were it not for the fact 
that, the litigation having been so earnestly contested, it seems proper 
to State the reasons leading to the conclusions of the court; besides, 
the veil under considération has had a large commercial success, and 
the resuit of this suit is evidently of some financial importance to the 
parties. 

"My invention," the patentée states, "relates to a veil adapted to be 
used by womeir to cover the face, or face and front hair, or face and 
hat, as the purpose of use may require." There is but a single claim, 
which reads as foUows: 

"A veil for the purposea descrlbed, comprlslr.g a pièce of open mesh fabrlc of 
slze to cover the face and head of the wearer, provlded around Its entire 
outer edge wlth an elastic cord secured thereto, whereby said veil is retalned 
in proper position In use, solely by sald elastic cord." 

The patentée contends that he has taken an article old in the art 
and adapted it to a new use, which necessarily was so unusual as to 
amount to invention. 

[1] Plaintiff was an importer of elastic edge hair nets, which were 
imported as nets, and frequently in erivelopes designating them as 
hair nets. Thèse articles, prior to bis alleged invention, were, accord- 

^=aFor otlier cases see same topic & KEY-NUMBER In ail Key-Nuuibered Dlgests & Indexet 
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ing to his contention, used solely as nets for women's haïr. Plaintiff 
asserts that he conceived the idea of utilizing them both as a haïr net 
and a veil, and that this was possible by reason of the elastic cord 
round the entire outer edge, whereby the veil was retained in position 
in such manner as to act successfully as a veil. 

The évidence shows that there was no change whatever in the struc- 
ture of the article, artd that on the question of invention plaintiff must 
succeed or fail on the doctrine of the new use. 

Hair nets and veils apparently hâve long been sold from the same 
counters in the notion departments of stores which, among other 
things, deal in women's wear. Nowhere in the patent law does there 
seem to be a case where there was a new use in the same art without 
the slightest change of structure. 

It seems unnecessary to set forth in any elaborate way the reasons 
why the patent fails to disclose invention, even if Silverberg did ail he 
claims to hâve donc, and even if this was a case of first impression. 

It has often been pointed out that there is no accurate définition for 
invention, and that what is or is not invention largely dépends upon 
the eyes and mind of the court having the subject-matter under consid- 
ération, and, of course, taking into account the prior art. Even if 
Silverberg applied an elastic to a hair net or veil material, and then 
put the structure to use in the manner claimed by his patent, it is diffi- 
cult to see how such a procédure would amount to invention. The art 
does not leave much room for invention, as is shown by Schirmer, 
No. 316,575, Garst, No. 336,712, and Miller, No. 1,028,826. 

[2] The case might be disposed of by holding that there was no 
invention; but, even if the court by such a décision would err, the 
testimony as to prior use is convincing beyond a reasonable doubt. 

Mr. Viret impressed me as a thoroughly truthful man, and his tes- 
timony was buttressed by about as complète a séries of facts and 
production of papers and documents as are found in a prior use 
défense. 

We may pass by the Giguet prior use of 1914, and there still remain 
other uses concerning which there seems to be no question. I think 
the Carson, Pirie, Scott & Co. use is well proved, as are the so-called 
Giguet uses. However, if, in the mind of the most critical person, 
there remained any doubt as to thèse uses, there nevertheless could 
not be any doubt as to the sales to the Woolworth Company in March 
and Apriï of 1916, and the sale by the Woolworth Company to the 
public. Each step of thèse transactions was proved by crédible wit- 
nesses. There is no occasion to doubt the testimony of Viret, of de- 
fendant Company, and of Faunce, of the Woolworth Company. The 
testimony of Miss Smith, Miss Horton, and Miss Armstrong was 
clear and convincing, and the accurate business and recording methods 
of the Woolworth Company made it possible to produce corroborating 
documentary proof. While the Woolworth Company is a party de- 
fendant, the testimony of the women above referred to was that of 
really disinterested witnesses. 

In brief, the défendant has fuUy established ail its prior use dé- 
fenses to my satisfaction — a very strong position when one would 
hâve been enough. 
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[3] There is no necessity of reviewing the testimony of the wit- 
nesses in détail. It is very simply and clearly exposed in the record. 
From any point of vievv, therefore, the conclusion is irrésistible that 
the patent is void, both inherently for lack of invention, and because 
of the proved prior public use. Indeed, from my point of view, there 
is nothing in the case, except the argument which flows from large 
commercial utility. Of course, it is fundamental that commercial 
utility is available only when a doubt as to patentability arises, but, in 
any event, as I hâve had occasion to point out heretofore, commercial 
success must be approached with caution when the subject-matter is 
an article of wear. Epstein v. Dryfoos (D. C.) 229 Fed. 756. 

Défendant may hâve a decree dismissing the bill, with costs. 



NEW YORK & QUEENS GAS CO. v. NEWTON, Atty. Gen., et al. 

(District Court, S. D. New Yoïk. December 13, 1920.) 
No. 16-44. 

1. Gas '®=>14(1) — ^In suit to enjoîn rate as conflscatory, court cannot flx rate. 

The courts are not rate-maklng bodies, and in a suit by a gas Com- 
pany to enjoin as confùscntory a rate flxed by statute, questions wliich 
might be pertinent wliere it was sought to fix a rate may prove académie ; 
the only question being wlietlier the rate flxed by statute was In fact 
conflscatory. 
3. Gas €=»14(1) — Single year sufficient basis for calculation of cost of pro- 
duction. 

The cost of producing gas for a single year preceding the flling of a suit 
to enjoin, under then existing conditions, enforcement of a statutory rate 
as contiscatory is a suificient basis for tlie cost of production, and a rate 
base for the future long enough to call for judicial action. 

3. Evidence <®=>354(18) — Boolcs of gas company, seeking to enjoin as confls- 

catorj' statutory rate, admissible. 

Where défendants, merabers of a Public Service Commission, had full 
facllity to examine and test the accuracy of the books of a gas company, 
seeking to enjoin as conflscatory the statutory rate, such books were ad- 
missible In évidence, as common-law proof of each of the items would be 
a practical déniai of justice. 

4. Gas '©='14(1) — Cost of défensive emergency service should be excluded, in 

Computing cost of gas production. 

In a suit to enjoin the enforcement of Laws N. Y. 1906, c. 125, prohibit- 
ing the charging of more than $1 per thousand feet for gas, the cost of 
défensive emergency service niaintained by the complainant gas company 
should be disregarded in ascertaining whether the rate was conflscatory. 

5. Gas <S=>14(1) — Expenses of litigation should be excluded in ascertaining; 

whether rate was conflscatory. 

In a suit to enjoin the enforcement of Laws N. Y. 1906, c. 125, on the 
ground the maximum rate of SI was conflscatory, expenses of the in- 
junctlon suit should be excluded. 

6. Gas <SX=»14(1) — Interest on unpaid taxes should be excluded in suit to en- 

join statutory rate as conflscatory. 

In a suit to enjoin the enforcement of Laws N. Y. 1906, c. 125, fixing a 
maximum rate of .$1 on the ground that It was conflscatory, interest ou 
unpaid taxes should be excluded in ascertaining the cost of the gas as 
that was not the proper charge under the head of distribution. 

€=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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7. Gas ®=>14(1) — Fédéral tax on bondholders' inconie should not be consid- 

ered, in determining whether rate was conflscatory- 

Where a statutory gas rate was attacked as eonflscatory, the fédéral 
tax on the income of tlie holders of the gas company's bonds should not be 
charged as part of the expense of distribution or production. 

8. Gas <S='14(1) — That municipalîty was entitled to receive gas at lesser rate 

does not make rate to individuals eonflscatory. 

In a suit to enjoin the enforeement of Laws N. Y. 1906, e. 125, flxing 
the maximum rate for gas at $1 per 1,000 feet, on the ground that the 
rate was coutiscatory, the fact that the city of New York was entitled to 
receive gas at the rate of 75 cents per 1,000 cannot be considered in de- 
termining whether the rate to private consumers was eonflscatory. 

9. Gas "©=14(1) — Rate flxed by statuts held eonflscatory. 

The maximum rate of $1 per 1,000 flxed by Laws N. Y. 1906, c. 125, for 
gas, held, in vlew of the cost of production and distribution (viz. $1.0129), 
eonflscatory, so that the enforeement of the statute should be enjoincd. 

10. Courts <S=»92 — Expressions of opinions on questions beyond requirements 

ofcase are dicta. 

In a suit to enjoin as eonflscatory a statute flxing a maximum gas rate, 
where the évidence establlshed that the net cost of production and dis- 
tribution made the rate eonflscatory, expressions by the court as to the 
rate base or théories in respect, thereof or disputed questions not involved 
In ascertaining the net cost of production and distribution, or as to any 
questions whieh go beyond the requirements for détermination of the 
only question involved are dicta, and amount merely to the court's ex- 
pression of opinion. 

In Equity. Suit by the New York & Queens Gas Company against 
Charles D. Newton, as Attorney General of the State of New York, 
Denis O'Leary, as District Attorney of the County of Queens, and 
Lewis Nixon, constituting the Public Service Commission for the 
First District. On motion by complainant for permanent injunction 
on the report and opinion of the spécial master, to which each of the 
parties had filed exceptions. Injunction granted. 

The opinion of Abraham S. Gilbert, as spécial master, is as follows: 

Thé complainant New York & Queens Gas Company is engaged in the busi- 
ness of manufacturing gas in that part of New York City known as Flushing. 
It delivers gas to consumers in the Third ward of the borough of Queens in 
the city of New York. By statute it is required to furnish gas to its private 
consumers at a priée not exceedlng ?1 per 1,000 cubic: feet. It is also re- 
quired by statute to furnish gas to the municipality at a price not exceeding 
75 cents per 1,000 cubic feet. 

In this action the complainant company attacks the constitutionality of the 
statute which limits its charges to private consumers to the sum of ?1 per 
1,000 cubic feet, upon the ground that such statute is eonflscatory of its 
property. The complainant contends that it does now and lias for some time 
past cost more than .$1 per 1,000 cubic feet to make, distribute, and deliver the 
gas to its consumers. If that claim is sustained by the évidence In this case, 
the value of the property used in the manufacture and distribution of the gas 
is of only secondary importance. The question involvçd In this case.Is not 
what rate oughl to be anthorized by statute, or by ordér pf tlie défendant Pub- 
lic Service Commission, had no statutory limitation been imposed, but 
whether the m:axlmum rate now permitted by statute Is confiscatory. 

Necessary Eléments in Complainant' s Operating C-qsts. — It is conceded at 
the outset that, in order to make gas, it is necessary 'tO hâve coal, oil, and 
other incidental manufacturing materlaland the labor necessary to make and 
distribute the gas.,lt Is also conceded that, in the opération of a gas plant, 
repairs are requirèd vi'hich call for repair material arid repair labor. In or- 

<Ê=>For otber cases see saine topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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fler to détermine the cost of making and dlstributing gas, it beeomfes impor- 
tant to flnd out how niuch of the varlous materials is actually and reasonably 
used in tlie manufacture of gas and the reasonable cost of that material ; 
the amount of labor required in the manufacture of gàs, and the reasonable 
cost of that labor ; the amount of repairs required, on the average, and the 
amount of material and labor required for that purpose, and the reasonable 
cost thereof ; and the reasonable expenses of managing the business, delivering 
the gas to the consumers, and eollectlng the moneys payable therefor, includ- 
ing the necessary clérical hire, the pay of meter readers, indexers, and bili 
clerks, the executive salaries, and the like. 

Scope of the Complainant'g l'roofs. — For the purpose of provins the quantity 
and cost of materials, labor, and the like, as well as the revenues and ex- 
penses of its gas business, the complainant company presented to me, as pre- 
viously to the accountants and experts of the défendants, ail of its invoices 
and vouchers for coal, oil, and other materials and supplies purchased, to- 
gether with its various pay roUs, works reports, records of manufacture, oflice 
reports, and the like, together vsrith its books of account, in which the items ot 
expendituTe and revenue shown by thèse underlylng records had beeil en- 
tered. Ail of this data covered the year 1919 and the flrst flve months of the 
year 1920. To the invoices for coal, oil, and other materials were attached the 
certificates evidencing the recelpt of the quanti ties Indicated, rnd to the oU 
invoices were also attached the certificates of the New York Produce Ex- 
change inspectors, attestlng the quantity and quality of the oil delivered. The 
public accountants employed by the complainant had checked thèse vouchers 
and records to the books and certified to the accuracy of both. There was 
also submitted to me the sworh testimony of qualifled witnesses as to the 
actual cost of oil, coal, and other materials from 1906 down to the présent time, 
including the years 1919 and 1920, and the sworn testimony of experienced 
operating engineers as to the quantities'of coal, oil, and other materials, and 
of the labor, actually required for the manufacture of gas, and the wages 
necessarily j-;iid to labor durlng this perlod, including 1919 and the flrst flve 
months of 1920. 

The défendants also offcred in évidence data shovping the operating re- 
sults, the unit quantifies of materials used, the unit costs thereof, and other 
information as to the revenues and expenses of the complainant company dur- 
ing the years from 1906 to 1920. Various of the underlying records of 1918 
and prior years were also produced in court at the instance of the défendants, 
and various of the entries In the books of the complainant and its predecessor 
company were placed in évidence by the défendants. 

Inoreased Sales and Increased Costs. — The évidence before me Is practlcally 
wlthout dispute that since the Ist of January, 1920, labor cost has considerably 
increased over the year 1919, and that material cost has considerably in- 
creased over the year 1910. On the other hand, the vice président and operat- 
ing manager of the complainant, Mr. Spear, stated on one of the closing days 
of the trial that in his judgment the sales of the complainant company during 
1920 will be about l.ô per cent, in excess of the sales during 1919. In my 
opinion, a find'ng to this efCect is justified and required by ail the évidence, 
although counsel for the complainant points out that from 1918 to 1919 the 
increa.se in sales was only 2.6 per cent., and that the average increase during 
the past flve years has been only 7.02 per cent. 

An increase of 15 per cent, in the volume Of sales will, in my judgment, 
necessarily tend to reduce the cost, in terms of cents per 1;000 cubic feet of 
gas sold, of certain of the items classified as distribution costs, particularly 
in the category of commercial and gênerai office expenses. Any such de- 
crease in the unit cost ot thèse commercial expenses (in the meter-readlng, 
bookkeeping, and billing departmerits, for example) will probably prove less 
than would otherwlse bc the case, by reason of the fact that the company's 
présent office force is small, and is tompelled to work on an overtime basls to 
look after the présent volume of sales, and additional staff may be required 
for increased sales; but, as falrly as I can figure it, increased sales of 15 per 
cent, over 1919 woùld ordinàrily make a différence of about 4 cents per 
1,000 cubic feet, in thé dlstributing cost of the gas sold by the corûplainant. 
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Any snch savlng In the unit expenses of the gênerai ofBce and commercial 
departments wiU, however, be at least absorbed by the Increased cost of ga» 
manufacture and the increased cost of the labor and material entering Into 
the worls of distribution, so that the net effect on the unit distribution costs 
as they now appear for 1920 will be that, despite the prospective increase in 
sales the gas as delivered to the consumer, Includins the commercial ex- 
penses, does and will cost considerably more per 1,000 cublc feet than in 1919 
or early 1920. 

Wao Costa MioUer Than Those of lffW.—It, therefore, the actual résulta 
of opérations for the year 1919 show the rate to be eonflscatory, it foUows 
that the net resuit of opérations for the year 1920, which can only be deter- 
mined in deflnlte figures when the year bas ended and the boolis for 1920 hâve 
been closed, will show a larger deficlency than appeared as the resuit of 
opérations in the year 1919. I bave therefore concluded to base my flndings 
as to the cost of making and distributing gas especially upon the opérations 
and costs established for the year 1919, those figures being taken, of course, in 
the light of what I bave just said, that the cost of making and distributing gas 
In the year 1920 will be in excess of the figures I reach for the year 1919. 

Détails of 191i) Costs as Slioicn by the Company's Books. — The bocks of 
aceount, vouchers, manufacturing records, works reports, and the llke of 
the complalnant company were placed at the disposai of the défendants, more 
than six months In advanee of the beginnlng of the trial before me, along 
with copies of the principal statistical exhlbits which the complainant pro- 
posed to offer In évidence upon the trial, and were carefuUy and thoroughly ex- 
amined and analyzed by counsel for the défendants, their accountants, and 
engineers. Thèse operating records show that in the year 1919 the actual 
cost of the gas made at the complainant's works was 63.45 cents per 1,000 cubic 
feet of gas made, and that the loss in volume, based upon the quantity of gac 
metered at the consumers' premises, to which I shall preoently refer in dis- 
cussion of this so-called "unaccounted-for gas," was 11.03 per cent of the 
gas made. On that basis, the complainant's actual cost of making gas in the 
year 1919 was 71.73 cents per 1,000 cubic feet of gas sold. The actual dis- 
tribution expenses, Including the commercial expenses (and including also an 
item of 0.22 cents for défensive emergeney service still requlred in 1919, and 
4.02 cents on aceount of the expenses of the présent suit in equity, totaling 
4.84 cents, both of which items it is my judgment that I ought to disregar-^ 
for the purposes of my présent Inquiry, for reasons hereinafter indicated), 
aggregated 32 cents per 1,000 cubic feet sold ; renewals and replacements, 'A 
cents per 1,000 cubic feet sold ; taxes and Interest thereon, 7.07 cents per 
1,000 cubic feet sold, making a total actual cost of $1.138 per 1,000 cubic feet 
of gas sold. The complainant's Income from the sale of gas in 1919, ac- 
cording to thèse same books and records, was 99.51 cents per 1,000 cubic feet, 
showing a deflciency below actual cost of 14.29 cents per 1,000 cubic feet of gas 
sold. As against this deflciency, however, the complainant company crédits 
the aceount with the profit made on its sale of gas appliances, the moneys re- 
ceived as rental of such appliances, and certain interest items, aggregatmg 
6.75 cents per 1,000 cubic feet of gas sold, leaving a net deficlency during the 
year 1919 of 7.54 cents per 1,000 cubic feet of gas sold, or, in money, the sum 
of !i;25,340.89. 

The Vniform System of Accounts. — It becomes important, therefore, to 
détermine whether thèse figures appearing in the books and records of the 
complainant company bave been sustained and conflrmed by the proofs sub- 
niitred in the présent record, and whether any of the Items of expenditure 
shown In the accounts should be dlsregarded by me In determinlng whether 
the statutory rate was and is confiscatory. 

The books and accounts of the complalnant company, like the accounts of ail 
other gas companies In the city of New York slnce the year 1908, bave been 
kept under the jurisdiction of the défendant Public Service Commission of the 
State of New York for the First district. The Public Service Commission bas 
prescribed a uniform system of accounts, which Is observed by the complainant 
.company, and possesses authority to examine the complainant's books and 
records at ail timea, and require clianges in the accounts, if deemed advisabl& 
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The powers and dulies of the défendant commission are set fortli in full In 
the statHte known as the Publie Service Commissions Law, and It is unneces- 
sary, I think, for me to dwell at length upon the provisions of that statute 
at this point. 

Unit Quantifies of Materials and Lal/or. — The first question to détermine Is 
whether the quantities used by the eomplalnant company, as they appear 
from the books and records of the company, are correct and set forth a rea- 
sonable and necessary use of materials and of labor, or vï'hether there has 
heen a waste of gas-making material and unnecessary use of labor forces, and 
the books do not accurately reflect the quantities actually nceded and used. 
I hâve analyzed thèse figures in the llght of the défendants' proofs, and also 
of the sworn testimony given by Mr. Woods, an operatlng engineer of wide 
expérience produced by the eomplalnant company, whose testimony has not 
been dlrectly attacked or contradicted by any witness. Except for some niinor 
variancea, when contrasted wlth the 1919 operatlng results, such as bis esti- 
ma te of "unaecounted-for" gas at 10 per cent, (tlie record for 1919 shows 11.03 
per cent.), bis slight vinderestimate of the required boiler fuel, and the 
slight différence as to the figures given by hlm for the gas oll required, it may 
be said that the results shown in the operatlng records closely accord with 
the sworn expert opinion of Mr. Woods, and are confirmed by hls judgment 
as to the results which might reasonably be looked for and .secured. 

ComplainanVs Records Accurately Kept and Reflect Efflcient Results. — As 
to some items, the eomplalnant company in 1919 did a llttle better than Mr. 
Woods sald he would expect to find its operatlng staff doing imder average 
opérations as of the présent time. As to gas oil, Mr. Woods' estimate was 
the average use of 4.2 gallons per 1,000 cublc feet; the operatlng results show- 
ed an actual use of 4,19 gallons in 1919 and of 4.26 gallons in 1918. As I 
hâve already indicated, Mr. Woods thought that the "unaccounted-for" gas 
would ordinarily not exceed 10 per cent. ; whcreas, the operatlng records 
showed an actual unaccounted for in 1919 of 11.03 per cent., which seems to 
me a reasonable figure, Jtiaving in mind ail présent conditions. On the 
whole, I am eonvinced that the operatlng records of the eomplalnant com- 
pany hâve been honestly and accurately kept, and accurately reflect actual, 
efficient, and reasonable operatlng results. In arriving at a conclusion, there- 
fore, in this case, I bave accepted the actual operatlng results for the year 
1919 as they appear from the books of the eomplalnant company, showing the 
cost of manufacture to be 63.45 cents per 1,000 cubic feet of gas made. 

Ttie Volume of "Unaccounted-for" Gas — The question of the so-called "un- 
accounted-for" gas becomes important, in order to détermine the cost of the 
gas aetually supplied to consumers. It is conceded that there is an unavoid- 
able loss in gas volume, known in the art as "unaccounted-for" gas. The fact 
that in any year, in order to deliver a certain number of million cubic feet of 
gas to consumers, a larger quantity of gas has to be made and sent ont 
than is ever..metered on the consufliers' promises, is one of the faetors affecting 
and determinlng the cost per 1,000 cublc feet of the gas delivered to the con- 
sumers. Counsel for the défendants contend that the "unaccounted-for" gas of 
the eomplalnant in the year 1919 was greater than in prlor years. That ap- 
pears to be the fact. I am asked by counsel for the défendants to find that 
this inerease in the "unaccounted-for" gas durlng the year 1919 has not been 
explained by the eomplalnant. I am unable to make such a finding, because 
there is ample évidence in the case indicating that it is practically Impossible 
to regulate the amount of "unaccounted-for" gas, and that faetors were 
operative in 1919 which tended to inerease the percentage. Weather and other 
conditions afCect the gas in such manner and form that it is impossible to say 
that "unaccounted-for" gas should be kept bclow a certain percentage. Some 
years it seems to run very high, and in other years it seems to run qulte low. 
This varia nce is caused by a number of ehanging conditions. I feel that I 
am compelled. In considering the operatlng results of the eomplalnant com- 
pany, to aoeept the actual conditions as I find them durlng the year 1919, and 
to accept the "unaccounted-for" gas at the figure of 11.03 per cent., which was 
the exact amount of such loss in volume durlng that year. In this connection, 
of course, it should be borné In mind that in 1920, or lu some subséquent year, 
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this percentaêe may be lesseried, so that the actûai'cost of binking tlie gas 
in such yèar, if Baséd upoii the rates of pay for labor and tlie priées of ma- 
terials prévaiilng in 1919, might be somewhat less than the figures now 
shown for 1919. But hère, again, it should be noted that, although there may 
be a réduction in the percentage of "Unaccounted-for'* gas, whatever réduction 
may take place from such a cause will be more than absorbed and offset by the 
increased eost of materials and of labor. tJpon the basis of 11.03 per cent, 
of "unaccounted-for" gas, the complaînant's actual coSt of manufacture during 
the yèar 1919 was 71,73 cents per 1,000 cubic feet of gas sold. 

The Cost of Distritintion. — This brings me tô the cost of distribution and 
other expenses, including the commercial expense. The défendants challenge 
only four of the Items included in this général Item of "distribution and other 
expenses." They ask me to strike out from the 1919 oiitlays the item of 
$7;47.46 (or "défensive emergency service"; the item of $15,518.73, representing 
thé charges made in 1919 on account of the expenses of the présent rate suit ; 
interest on Insurance, amounting to Ç57.58; and Increased fire Insurance, 
Ç477.30. I cannot agrée vrlth counsel fof the défendants In their claim that I 
ought to elimlnate the Item "interest on insurancé, $57.58" and the item "in- 
crease In flre Insurance, $477.30." 

Eliminated Items, — I do, however, agrée with Counsel for the défendants 
that, for the purposes of the test I am requlred to liiake in this case, I should 
elimlnate the amount chargea In 1919 to the aceonnt of the présent rate case, 
amounting to $15,518.73 and the items appearlng In the 191,9 accounts for 
défensive emergency service, amounting to $747.46. I llmlt my statement as I 
hâve with respect to thèse two items last mentioned, because I agrée with 
counsel for the complainant that In establlshing a new rate an allowance must 
be made for the necessary expense to whlch the coinplainant company has 
been put in establishing Its rlght to charge an adéquate and remunerative 
rate for the gas sold by it, despite the exlstlng statutory limitation, whlch I 
herein flnd to be eonfiseatory. I draw a distinction between analyzing the 
usual and necessary opéra tlng expenses of the company for the purpose of 
determining whether, in the flrst instance, the maximum rate flxed by gtat- 
ute Is eonfiseatory, and the analysis of the complaînant's expenses whicU 
must be made in flxing the fair rate for the future. The latter, of course, 
must make provision for the complainaht's reimbursemeht for the expense of 
freeing itself from a statute which the complainant has proved to be eon- 
fiseatory, That, howëver, remaifls to be coiisldered In the fixation of a new 
rate. 

The two items which I hâve thus stricken out for the purposes of the présent 
inqulry aggregate $16,266.19. The total amotint of actual distribution expense 
for 1919 was $107,597.82. Deducting $16,206.19 from $107,597.82 glves $91,331.- 
63; this divldèd by 336,000,000 eubic feet, sold In 1919, makes the allôwable 
distribution expense approxlmately 27 cents, instead of 32 cents, as shown on 
the books of the complainant company. 

Reuewats, Rcplacetnents, and Taxes. — The item of the cost of provldlng for 
the renéwal and replacement of property wlthdrawn from service seeme 
to be agreed upon by ail parties at 3 cents per 1,000 cubIc feet of gas sold. As 
to the taxés and interest thereon, amounting- to $23,794.71, or 7.07 cents per 
1,000 sold, the défendants ask me to eliiiiinate the interest on unpald taxes, 
amounting to .$233.71, and the federar income tax item of $443.25. I doubt 
whether tbese items, partlcularly the latter, should be' included in the eost of 
taxes to thé complainant company; but, if I shovild ellminate either or both 
or them, it would make no substantial change in the tax figure, so that, in 
arriving at my figures, I bave taken the tax item as 7.07 cents per 1,000 cubic 
feet of gas sold. 

Conclusions as to 1919 Resnlts. — There appears to be no dispute that the 
Income from sales of gas amounted to 99.51 cents, nor does there appear to be 
any dispute as to the amount of crédit for miscéllanoous operating revenue, 
viz. 6.75 cents per 1,000 cubic feet of gas sold. I hâve reached the conclusion, 
therefore, that the actual cost of making and distrlbutlng gas during the 
year 1919, Including taxes and the renéwal and replacement of property, was 
$1.088, agalnst which there is to be credited 6.75 cents, leaving a net eost of 
$1.0205, or a deficlency over the sum realized from gas sales (99.51 cents) of 
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2.54 cents per 1,000 cubic feet of gas sold. This sum, muUiplied by 336,241,400 
cubic feet of gas sold during the year 1919, glves $8,540.53 as the aetual de- 
flciency in operating expenses for the year 1919, without regard to any return 
upon any of the complainant's investment in the property uscû in Its gas 
business. Thèse figures show a confiscation of the complainant's property in 
1919, and a confiscation thereof to an even greater extent thus far in 1920, 
and there might appear to be no necessity for my going further and ascer- 
taining the présent fair value of the property, upon which the complainant 
was and is entitled to earn a reasonable return. Both sides, however, hâve 
asked that I make findings with respect to the complainant's property and 
its value, and in order that the reviewing court may bave bcfore it the exact 
situation of the complainant, I bave made my findings in détail with respect 
to the property and its value. 

Franchises and Rights Acquireâ, 'by the Complainant. — The complainant 
Company was organized in the month of July, 1904. Between the time of 
its organisation and its merger with the Newtown & Flushing Gas Company, it 
acquired ail of the outstanding securities of the Newtown & Flushing Gas 
Company. It issued for thèse securities its own securities — $600,000 of stock 
and $630,000 of bonds. At the time of the merger, the complainant Company 
apparemiy, so far as tlùs record discloses, owned no property, had no cash, 
and had no assets of any kind or description. No inventory and appralsal 
of the property acquired by the complainant seenis to hâve been made the 
basis of the merger. The securities issued by the complainant for this purpose 
cannot, it seems to me from the présent record, be considered to bave beeh 
worth more than the property thereby acquired. The Newtown & Flushing 
Company, when it was mergcd with the complainant Company, owned cer- 
tain tangible and intangible properties, including certain franchises issued 
by various village and town officiais. No proof was offered tending to show 
any spécifie sums as paid to the public authorities for franchises, or what spe- 
cittc amounts were paid by the companies which acquired thèse franchises to 
the persons and corporations wliicb theretofore owned them. The record 
does not show to what extent the cost of thèse franchises and rights to the 
Newtown & Flushing Gas Company, s^s shown by its bocks placed in évi- 
dence by the défendants, represented aetual payments for the same to public 
authorities by that company or its predecessors. 

Agreement as to the Cost of Présent Tanylhle Property. — Fortunately, there 
has been agreement between the parties upon tliis record as to the cost, up 
to and as of August 1, 1904, of the tangible properties still in existence and 
use, which were acquired by the complainant company on that date. The 
complainant and the défendants agrée that the tangible property acquired on 
August 1, 1904, and still in existence and use, did cost, and as of that date 
was reasonably worth, at least $280,108, and I accept that figure in arriving 
-at the complainant's total investment and the présent value of its property. 
Since that date, the net additions to the plant and property of the complain- 
ant bave cost $850,389.08, and there is no dispute as to this item. Thèse two 
items, not in controversy, cover the aetual cost of the tangible property now 
in use, aggregaUng $1,130,497.08. 

Additional Eléments of the Orùjinal Investment. — To the flrst of thèse items, 
the complainant asks me, on the basis of Mr. Miller' s testimony and the 
book entries as of 1904 and subséquent years, to add $320,350 for the pre- 
limlnary organization and development expenses of the enterprise and other 
items of cost set forth in Mr. Miller's estimate (Complainant's Exhibit 96). 
It is conceded by the défendants that in the initiating of a gas enterprise there 
is necessarily incurred preliminary and development expenses, cost of financ- 
ing, engineering and superintendence expenses, interest and taxes during con- 
struction, and the like, as to which varying amounts were testified by tlje 
witnesses on each side, principally based upon opinions as to the proper per- 
centages to be allowed for such items. 'The défendants contend, nioreover, that 
there is no adéquate proof before me on which I should base any finding of 
value for tne franchisas and riglits. 

"Ooing yaftte."-^The complainant further contends that, under the déci- 
sions ot the courts,. I must include in my figures, if they are to be complète and 
State tbe full reproduction cost, au amount for so-called "going value." 1 
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resdily agrée that, in arrlving at a statement of tlie full cost of bringîns snch 
a gas Project Into being and its business to a profitable point, an allowance for 
"going value" would hâve to be included. The eomplainant's testimony in this 
case was that thèse éléments of cost, conimonly referred to as "going value," 
would, as to this company, amount to at least $500,000. My présent task, how- 
ever, does no necessarily eall for such an effort to cover specifically ail élé- 
ments of reproduction cost. I also readily accept the argument that, in ar- 
riving at the cost of the tangible and intangible proporty of the complainant, 
I should expect to flnd that the franchises and rights had cost a substantial 
sijm, and that some allowance must be made for the necessary, but undis- 
tributable, expenses already referred to. The difficulty hère, hovvever, Is in 
flnding a satisfactory figure from the évidence available in this record. 

The $650,000 of bonds originally issued by the complainant company upou 
the purehase of the securities of the Nevvtown & Flushlng Company are prob- 
ably now in the hands of persons who at that time had no connection with the 
Newtown & Flushlng Company. AU of the stock of the complainant company 
is owned by the Consolidated Gas Company of New York. As I hâve al- 
ready pointed out, one difficulty hère is that I bave not before me the satisfac- 
tory basis for a flnding that the securities issued by the complainant company 
were worth any more than the book value of the tangible and intangible prop- 
orty acquired, or that under the circumstances already referred to, such prop- 
erty, at the time it was acquired, had cost or was worth more than was 
shown by the books of the company from which it was acquired. 

Basis of Finding as to VndigtribiitaMe Structural Costs. — At the time of 
the merger of the Newtown & Flushing Gas Company into the New York & 
Queens Gas Company, the total property and assets of the former (exclusive 
of workîng capital) were carried on the books of the former at $694,678.00. 
Since that time, plant and equipment so awjuired by the complainant on 
August 1, 1904, has been retired, at a book cost totaling $24,189.14. The tan- 
gible property acquired on August 1, 1904, and still in service, is agreed to 
hâve cost before August 1, 1904, and to hâve been worth on that date, the 
sum of $280,108, exclusive of franchises and rights and "going value," and 
the undistributed structural items ùnder considération. The déduction of 
thèse two items from the book total of $694,678 leaves only $390,380.86 as 
representing the book cost to the Newtown & Iflushing Gas Company of the 
franchises and rights, the "going value," and the undistributable structural 
items hereinbefore mentioned. ïhere is suflîcient évidence to warrant my con- 
clusion upon the présent record that the item of "franchises, good will, etc.," 
on the books of the complainant and its predecessors, covered, among other 
things, preliminary and development expenses, and the varions other items 
which Mr. Miller puts in at a total of $320,350, and also the cost of "fran- 
chises and rignts," which Mr. Miller puts in at ,$500,000 ; and I thlnk it wlU 
be fair for me to say, for the purposes of the présent case, that for ail of thèse 
items just referred to the New York & Queens Gas Company actually paid no 
inore than their book cost to the Newtown & Flushing Gas Company and its 
predecessors, viz. $390,380.86, and that thèse éléments had cost the Newtown 
& Flushing Gas Company and its predecessors, and were worth, on August 1,. 
1904. at least that sum. 

Working Capital. — To the cost of the présent property acquired in 1904 and 
the net additions to such property since 1904, totaling $1,520,877.94, there 
must be added an item for materials and supplies, cash on hand and in 
banks, and the like, commonly called working capital. The experts for tlie 
défendants figure this item for the year 1919 at $80,000. Mr. Miller, on behalf 
of the complainant company, figures the item at $165,000. The expert wit- 
nesses called by the défendants frankly concède that the amount to be 
allowed for working capital is such amount as reasonable business men of 
expérience would rcquire in the conduct of this kind of a business. Taking 
into considération the varlous éléments which are and must be provided for 
in arrlving at the necessary amount of working capital, I hâve reached the 
conclusion .that $135,000 would be a fair sum to be allowed for woi'king capi- 
tal. I therefore reach the conclusion that the tangible and intangible prop- 
erty, Including working capital, used and useful during the year 1919 and as 
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of January 1, 1920, by ttie complainant company in the conduct of its gas 
business, représenta an actual investment, and is reasonable and fairly worth 
at thls time, at least the sum of .$1,()55,877.94, and that It is on at least this 
amount that the complainant company was and is entitled to liave its rate 
such as to yield a fair return. 

Gost and Présent Value of Land. — In view of some statements made hy me 
on the record wlth référence to the value of land and my statement that I 
would flx the value of land at about $44.000, I should add that upon analyz- 
ing the ligures I found that land acquired prier to August 1, 1904, is included 
in the agreed item of $280,108 at .$19,423, plus gradlng and filling, $5,000, mak- 
Ing $24,423 for land unimproved, and that additions to real estate sinee 1904, 
hâve cost the complainant $20,630.90, a total of a little more than $45,153.90. 

Complmnce laith Candie-Power Statute. — Statements made by me on th& 
record indicate my vievi^s as to the claim made by counsel for the défendants 
that the complainant company was not entitled to équitable relief because or 
its alleged failure to comply with the statutory requirements as to candie 
povper, and I therefore deem it vinnocessary to say anything further herein 
upon that subject, which I discussed at considérable length in my opinion as 
spécial master in the Consolidated Gas Company Case. In view of the similari- 
ty of the record facts, I refer to that opinion fer a fui 1er statement of my 
views upon the subject. I am clear that this complainant has complied with 
the candle-power provisions of the statute. 

Basis of Pinding of "Présent Value." — It Is proper for me to say, before 
coneluding this opinion, that I hâve bascd my finding of fair présent value 
upon what I conceive to be the actual cost of the property to the complainant 
company. My reasons for the adoption of this criterion or standard of présent 
value in such a suit as this were set forth at length in my opinion as spécial 
master in the Consolidated Gas Company Case, to which I refer for a more 
comprehensive statement of those reasons. In my opinion the property now 
lised by the complainant company is worth at least that sum. 

The Vndùputed TesUmonn as to Présent Reproduction Cost. — The com- 
plainant company ofCered testimony as to the présent reproduction cost of the 
tangible prop(>rty of tlie complainant company. The proof was undisputed 
that the complainant owns and uses tlie items of tangible property whicli It 
inventorled as of January 1, 1920, and tliat, exclusive of working capital and 
the undistributable structural costs, the cost of reprodueing the tangible prop- 
erty, as of January 1, 1920, would be at least ,$2,099,621, as compared with the 
complalnant's actual and unimpaired investment in the same tangible items ot 
only $1,130,497.08. In other words, leaving eut working capital and the un- 
distributable working costs, it would cost nearly twice as much to reproduce 
the tangible property to-day as it did actually cost the complainant and its 
predecessors. 

Of course, to this figure of $2,099,621, to reach a complète figure of présent 
reproduction cost, there must be added amounts, based on the présent cost 
of such items, for organization and development expenses prlor to construc- 
tion ; cost of financing ; engineering, superintendence, and gênerai contractors' 
expense and profit; interest during construction; taxes on land during con- 
struction ; the cost of franchises and rights ; administrative, légal, and mis- 
cellaneous expenses during construction ; certainly the sum of $135,000 for 
working capital ; and perhaps also a suitable amount for "going value." The 
above-stated investment figure of $1,130,497.08 hkewise does not Include any 
allowance for the cost of thèse items prior to August 1, 1904, although they 
were, of course, principally incurred before that time. In so far as thèse 
undistributed éléments arise in connection with the présent cost to reproduce 
this property, I hâve not thought It neeessary to make a finding as to any 
of them ; and In so far as they arise in connection with the complalnant's 
présent aggregate investment, I hâve declined to make any finding assigning 
to them a value In excess of the item representing their cost to the complain- 
ant and Its predecessors, viz. $390,380.86, in which they are included to an 
extent deemed adéquate for the purposes of this case. 

No Réduction for "Accrued Theoretical Dépréciation." — In determining that 
the complalnant's property has a fair présent value of at least the amount of 
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the complainant's actual învestment therein as fouiKj by me, viz. at least 
$1,655,877.94, I hâve made no déduction for what is tenned "dépréciation," in 
whatever way calculated. Under any basis of determlning présent value, the 
complainant's property is now worth at least the amount of such Investment 
therein, and the sound rule of lavv and policy seems to require the allowance 
of a reasonable return upon at least that sum. 

Upon the présent trial, it was insistently urged upon me by some of the 
défendants that there should be deducted from the cost of the property { ir- 
respective of whether "original," "pre-war," or "présent reproduction" cost 
be under considération) an amount claimed to represent so-called "acerued 
theoretical dépréciation," based upon an assumption of "life expectancy" for 
a gas plant and equipment and the estimated or knovra number of years since 
the same was erected or installed. From the testimony given upon the trial, I 
was strorigly impressed that, in respect of a very large proportion of gas 
property, there is no ascertainable "life expectancy." The withdrawal of 
such property from service cornes about from inadequacy or obsolescence, 
which cannot be forecast in terras of years or even satisfactorily guessed at. 
Certain parts of operating machinery and equipment are of course subject 
to the eftects of use. The replacement of thèse wearing parts enters into the 
èost of repairs. As to the substantial units of structures, apparatus, mains, 
and equipment, their withdrawal from the property accounts comes about 
from causes not attributable to the condition of the property itself, or any 
diminution in its operating eJHciency, but varying utterly with the particular 
plant, time, local conditions, aiid service demands, and hence capable of being 
forecast only as the occasion for such change in plant or equipment becomes 
imminent. 

The Renewal and Replacement of Oas Property. — In other words. In order 
to keep abreast of improvementg in the art of making and distributing gas 
when and as it becomes economlcally advantageous to do so, and to meet the 
growing demand of the public for service more adequately and economlcally 
than would be possible through merely making additions and extensions to 
existing plant and equipment, larger or better and more economical and effi- 
cient units of plant and equipment are from time to time Installed, to take the 
place of units which are still operating as efficiently as when first installed. 
The loss due to such supersession cannot properly be said to hâve acerued 
during the period the superseded unit was in service. It occurred when super- 
session took place. It beeame a proper charge agalnst the économies to be 
réalized therefrom. It furnished no basis for the inxposition of an additional 
charge agalnst the user of the superseded unit during the period of its use- 
ful service, over and above the higher cost ôf operating it. Such a <;harge 
could not be justifled, either on the ground that the unit was losing poten- 
tial life, or that the capital invested in it was being consumed, because néither 
is true. 

Additional Burden on the Connimdr Vnicarranted. — In order to justify the 
déduction of "theoretical dépréciation," I was asked in this éase to assume 
that a "dépréciation reserve" equal to the computed "theoretical dépréciation" 
had been colleeted from the publie, and then to deduct from the company*s 
Investment the amount of stich assumed resetve. No such reserve had, in 
fact, been colleeted or accuthulated by this eompany. Thé rate chargeable 
did not permit it, and there is no reason to believe that the Législature, In 
prescrlbing the rate, ever contempîated it. As I hâve set forth in fihdings Nos. 
32 and 27 of my report, and as I hâve elsewhere indicated herein, the com- 
plainant gas eompany has maîntained its property and investment Intact in 
the past, through renewals and replacements, at an average actual cost of 
approximately 3 cents per 1,000 cubic feet of ^as sold, and no reason appèars 
for believing that it cannot continue to do so on that basis. Evén àssuming 
that the statute permitted siich a rate,' to hâve imposed on the company's 
consumers an additional burden nearly twlce as great, representlng a purely 
theoretical item of operating cost, merely to accumulate a useless reserve to 
justify a drastic déduction from investment in some Ultiniate proceedîng as 
to rates, could not hâve been justified on any sound theûry in the past, and 
cannot now be sustalned as to the future. 
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Effects of an Vnnecessary Réserve.^— ïn orâer to ivtstity thé assumption 
that a "dépréciation reserve" was or should hâve been coUected, défendants' 
witness Hine testified in mis case that sucli a reserve was necessary, "so that 
when the property is retired for any cause whatsoever the fund ean be 
charged with the cost of the property." He testified, also, that the reserve 
should be In his opinion "invested In the property," and that when the funds 
were needed for renèwals and replacements they would be provided "by issulng 
securities against construction work which had been done originally out or 
this fund, for tne money laid aside for thls fund, just to relmburse the 
treasury on aocount of thèse expenditures." Thls vlew secmed to me to 
disregard the obvions fact that, having deducted the amount of the reserve 
temporarily invested in property from that on whlch he proposed the Com- 
pany should be allowed to earn a return, he, to ail intenta and purposes, 
destroyed the earning power of such property and investment ; that therefore 
he could not issue any securities against such property, there being no earn- 
IngS therefrom with which to pay Interest on the securities ; that the reserve 
could never thereafter be avalled of for the purpose for whlch it was alleged 
ttf hâve been created ; and that it would be, in fact, as if it had never been 
created. Thus he not only failed to sustain hls contention that a "déprécia- 
tion reserve" was necessary for the purposes which he alleged, but he pro- 
posed to treat the reserve as if he hlmself belleved It to be both unnecessary 
and Ineffectuai, except for the purpose of justifying a déduction from the com- 
plainant's investment. 

It is obvlous that the collection of an unnecessary reserve and its perlodic 
déduction from the value of the property in service would operate to effiect 
a piecemeal purchase, on the part of the public, of the property used by the 
utllity in its service. In other words, it Is really asking the consumer to pay 
for the plant, instead of paying a return on the Investment. If such a con- 
summatlon is désirable, of which there is no évidence, it should be effected 
openly, and not surreptitlously, under the guise of providing for so-called "the- 
oretlcal dépréciation." 

Présent Oondition of the Property. — Mr. Miller testified that, as of April, 
1920, the expenditure of §6,144.07 for repairs, renèwals, and replacements, 
would put tne plant, structures, machinery, and equipment in condition sub- 
stantlally as good as when they were erected or installed. His testimony in 
this respect was not contradicted by that of any witness. This sum, however, 
does not, in my opinion, measure any impairment in the présent value of the 
property used and useful in the gas business. It represents merely an unma- 
tured obligation to maintain the property in efficient operating condition out 
of future earnings ; the expert witnesses of both the eomplainant and the de- 
fendants agreelng that it was and is maintained in efficient and first-class 
condition. I therefore hâve not deducted this or any other sum representing 
so-called "accrued dépréciation" from the amount found by me to rèpresent 
the Investment of the eomplainant In its gas property upon which it is en- 
titled to hâve its rate such as to yield a reasonable return. 

Shearman & Sterling, of New York City (John A. Garver, Wil- 
liam L,. Ransom, Charles A. Vilas, and Jacob H. Goetz, ail of New 
York City, of counsel), for plaintifï. 

Charles D. Newton, Atty. Gen. (Wilber W. Chambers, Charles J. 
Tobin, and Clarence C. Cummings, Deputy Attys. Gen., of counsel), 
for défendant Attorney General. 

Terence Farley, of New York City (Ely Neumann and Edward M. 
Deegan, both of New York City, of counsel), for défendant Public 
Service Corrîmission. 

M AYER, District Judge. The bill prays for a decree which shall 
déclare confiscatory, and therefore unconstitutional, so much of châp- 
ter 125 of L,aws of New York of 1906 as prohibits the charging o£ 
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more than $1 per 1,000 cubic feet of gas sold, for gas furnished to the 
inhabitants of the Third watd of the borough of Queens, commonly 
known as Flushing and its environs. 

As a necessary accompaniment, the bill further prays that défend- 
ant pubHc authorities shall be enjoined from enforcing the rate pre- 
scribed by the statute. The spécial, master has submitted a full re- 
port, dealing, as he was reque^ted and as he properly should, with the 
varions questions of fact and law presented for his considération, so 
that the court should be advised in respect of any question which it 
might deem necessary for décision. 

[1] At the outset, however, it is désirable to make clear that this 
court is not a rate-making body, and that, on final decree, the question 
on the pleadings and the proof is whether the statutory rate is con- 
fiscatory, and therefore whether the défendant public officers should 
be enjoined from enforcing it. Questions which might be pertinent, 
where it is songht to fix a rate which shall be as nearly accurate as 
possible, may prove académie in a case where the basic question is the 
constitutionality of the statute prescribing the rate. 

It is, of course, elementary that a court approaches the consid- 
ération of a case of this kind with an attitude of cautions inquiry, al- 
ways mindful of certain furidamental canons of construction; e. g., 
the presumption of constitutionality, the conviction beyond a fair 
doubt that the statute is unconstitutional, and the like. In that spirit 
of caution, the court may eliminate for the purposes of the case some 
contentions which might be successfully pressed in a rate case pure 
and simple. The subject is délicate, in the sensé that it afifects a large 
number of pérsons, who, if possible, should be led to understand that 
the resuit which may place a heavier burden on them is just, and that, 
after making every fair allowance, it nevertheless appears that there 
is no escape from relieving a public utility corporation from the opér- 
ation of a statute which has become unconstitutional by reason of con- 
ditions and facts never contemplated nor susceptible of prophecy 14 
years ago. 

During those 14 years the definite trend of législation, national and 
State, has been in the direction of régulation by responsible public 
agencies. The necessity of thus dealing with the subject has beeii 
accentuated by the unexpected and radical économie changes due to 
the war. But, in addition, there are constant changes, which no one 
can safely predict. It will suffice to illustrate with the pricë of oil. 
Increased demand for oil for use in industries, and purpoSes not 
realized in 1904, has been perhaps the greatest factor in enhancing 
its price. No change in this regard seems to be in sight. 

Thèse plain conclusions, based on expérience simple to understand, 
point to the desirability of confining a court décision within the limits 
of the relief asked for in the bill, leaving to the Législature the task 
of providing the machinery v/hereby rates may be flexible, and may be 
made higher or lower from time to time, as facts and conditions may 
warrant. Examining, then, this record and the spécial master's re- 
port, it is apparent that discussion is necessary only in respect of the 
nlore important features. Many of the détails havè been carefully and 
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correctly disposée! of by the master in his comprehensive report, 
which fully, tliough concisely, has dealt with the essential features of 
the testimony. Répétition, in this opinion, of certain findings and o£ 
the reasons in support thereof is not requisite, and it is enough to 
indicate approval of those findings. 

[2] 1. The year 1919 is in this case "a sufficient basis for the cal- 
culation of the cost of production and the 'rate base' for a future long 
enough to call for some judicial action." Municipal Gas Co. v. 
Public Service Commission, 225 N. Y. 89, 121 N. E. 772; Consolidated 
Gas Co. of New York v. Newton et al. (D. C.) 267 Fed. 231 ; Kings 
County Ughting Co. v. Nixon et al., 268 Fed. 143. The opinions of 
Judge Cardozo, Judge Learned Hand, and Judge Hough, in the cases 
just cited, fully set forth the reasons for this conclusion, and with 
those reasons on this point I am in full accord. 

[3] 2. The Admissibility of the Books of Account. — This subject 
is fully dealt with in the opinions of Judge Learned Hand and of 
Judge Hough, in the cases supra. Common-law proof of each and 
every of the thousands of items of the plaintifï's books of account 
would resuit in a practical déniai of justice. The défendants had full 
facility to examine into and test the accuracy of the books. Capable 
cross-examination rarely fails to disclose errors, omissions, and in- 
accuracies, and injustice is rarely done in a case like this, where 
there has been such full opportunity for examination. 

3. The first inquiry is as to the cost of production of gas; the 
second, as to cost of distribution. If the cost of production and dis- 
tribution exceeds the statutory rate, that is the end of the case. 

The Cost of Production. — Some attack has been made in respect of 
the cost of oil. An examination of the record shows clearly that the 
oil accounts were carefully kept and checked. Most of the slight er- 
rors during the course of a month were corrected, and the most gên- 
erons acceptance of the contentions of the défendants would resuit 
in a variance of a few gallons, which, translated into money, would 
be équivalent to a fraction so negligible as to amount to an infinités- 
imal part of a mill. 

The cost of other materials and of labor is attacked, not on the 
basis of évidence adduced, but, as it were, ou gênerai principles. The 
suggestion is that certain increased costs are suspicions. Yet there 
is nothing suspicions in the testimony, and it is a matter of common 
knowledge that during the year 1919 the cost of materials such as are 
hère concerned, and of labor, rose materially in this and other in- 
dustries. An examination of the testimony, including the exhibits, 
leads readily to the conclusion that the spécial master was right in 
his figures. It was made entirely plain that thèse costs, in the main, 
were greater in the first five months of 1920 than in 1919. The point 
of the inquiry in respect of 1920 was to ascertain whether there was 
any likelihood that the cost of 1919 had decreased, or would decrease, 
and no such hope was realized. 

4. Unaccounted-for Gas. — There is, however, one item which, by 
way of extra caution, should be reduced. The "unaccounted-for" gas, 
so called, for 1919, was 11.03 per cent. This percentage varies. 

269 F.— 19 
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Some years it may be more; others, less. Therefore tlie estimate, 
of an expert like Mr. Woods is valuahle. This plant, in his opinion, 
should show a loSs of about 10 par cent., and I accept that figure, for 
the purposes of this case, instead of 11.03 per cent. 

In his finding No. 25, the master found that "during the year 1919 
this cost of water gas manufacture was 71.73 cents per 1,000 cubic 
feet of gas sold." This figure was made up of 63.45 cents for cost 
of production, plus 8.28 cents, cost attributable to loss by way of 
"unaccounted-for" gas. My figure of 10 per cent., instead of the 
master's 11.03 per cent., changes the 8.28 cents to 7.45 cents. There- 
fore the total as found by me, under this head, is 70.9 cents, instead 
of the master's figure of 71.73 cents. 

[4] 5. Cost of Distribution. — (a) Défensive Emergency Service. — 
The master excluded this item. In my opinion, he is right. See, 
also, Judge Learned Hand's opinion in the Consolidated Gas Case, 
supra. 

[5] (b) Ex penses of Litigation. — Thèse were also excluded by the 
master, but were allowed by the court in the Consolidated Gas Case. 
I should follow the décision on this point in the Consolidated Gas Case, 
were it not that I am firm in the conviction that, while this item may 
properly be considered in fixing a rate, it is not to be included in de- 
termining whether the rate i s confiscatory. I agrée with the master,; 
both in this conclusion and his reasons therefor. 

[6] (c) Interest on Unpaid Taxes. — I am of the opinion that this 
is not a proper charge in this case under the head of cost of distribu- 
tion and Other expenses, and I hâve excluded it. 

[7] (d) Thè fédérai tax on bondholders' incarne should not be 
charged as an expense ; nor was it included by the master. 

(e) Whether or not the amount of income from insurance participa- 
tion should be charged as an expense is a debatable question, and for 
the purposes solely of this décision I hâve resolved the doubt in favor 
of the défendants. 

(f) The items (c) and (e) figure out 0.09 cents; i. e. '/io« of one 
cent. The total cost of distribution and other expenses, as worked out 
on Mr. Teele's sheet, was 32 cents. From this total must be deduct- 
éd an aggregàte of 4.93 cents. This last figure is made up as f ollows : 
0.09 for the two items (c) and (e) ; 0.22 for item (a); and 4.62 for 
item (b). Added together, the total of thèse is 4.93 cents. Deducting, 
then, from 32 cents, the sum of 4.93 cents, leaves, under the heading 
of cost of distribution and other expenses, 27.07 cents. Add to this 
the item for replacement of 3 cents, and for taxes 7.07 cents, and the 
total is 37.14 cents. 

6. If then the 70.9 cents and 37.14 cents be added together, ex- 
pressed in dollars, the total is' $1.0804, instead of $1.0880, as found 
by the master in finding No. 30. Deducting from $1.0804 the figure 
of .0675 (for miscellanecus operating revenue as found in finding No. 
30), the net cost of gas delivered to the consumer in 1919 was $1.0129. 
In other words, after making the varions allowances, supra, in favor 
of défendants, to an extent greater than found by the master, it ap- 
pears that in 1919 the net cost of gas delivered to the consumer was 
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approximately 1.29 cents in excess of the rate of $1 provided for by 
the statute. In arriving at this figure it will be appreciated that I 
hâve stripped the constituent items down to their lowest minimum. 

[8-10] 7. If the figure of 99.51 cents, representing the average 
selling price of gas, be taken, then the deficiency is 1.78 cents per 1,000 
cubJc feet of gas delivered. The figure of 99.51 cents results from the 
fact that under the statute plaintiff is required to deliver gas to the 
city of New York as a municipality at the rate of 75 cents. This rate 
has not been attacked by suit. The city in its corporate capacity is 
entitled to hâve gas furnished to it at a lesser rate than the private con- 
sumer. This fact, however, does not afïord any reason why the 
private consumer should make up the deficiency caused by the lower 
rate of 75 cents to which the city of New York is entitled. In other 
words, the fact that the average selling price of plaintifï's gas is 99.51 
cents is irrelevant to the ultimate question in the case. In determining 
whether the statute is confiscatory, the inquiry must start with the 
proposition that plaintifï under the statute may charge the private 
consumer (as distinguished from the municipality) $1, and then the 
question' is whether the cost of production and distribution is in ex- 
cess of that $1. 

8. It having appeared, supra, that the cost of production and dis- 
tribution in 1919 was in excess of the statutory rate, even though to a 
slight extent, and that conditions in the early months of 1920 showed 
no prospect for a lesser cost, but, on the contrary, indicated increased 
cost, it makes Httle diflference what éléments are included or elimi- 
nated from the rate base, or what théories shall obtain in respect 
thereof. If every debatable figure and question involved in the rate 
base were resolved in favor of défendants, plaintifï, under the statute, 
would still fail to receive the return to which it is entitled. For the 
purposes of this case, it does not make any différence whether the 
correct rule is reproduction value, with or without so-called theoretical 
dépréciation, or actual cost, with or without theoretical dépréciation; 
nor does it make any différence whether the rate of return shall be 
6, 7, or 8 per cent. Any expression of opinion which goes beyond 
the requirements of the case would be mère dictum, and in the cir- 
cumstances would announce little more than an individual opinion. 
Besides, thèse questions of reproduction value, actual cost, and theo- 
retical dépréciation, and the like, are as much, and perhaps more, 
in the nature of économie questions than questions of law, and there 
is no need of discussing them, when their détermination is not re- 
quired for the purposes of the case. 

For the reasons outlined, plaintiff is entitled to be relieved from the 
opération of the statute, so far as it requires the furnishing of gas at 
the $1 rate to private consumers. 
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HOWARD et al. v. MAXWELL MOTOR CO., Inc., et al. 

(District Coitrt, S. D. New York. June 1, 1920.) 

1. Corporations <&=>579(1) — Contingent claim held not barred by reorganl- 

zation. 

Where, on the reorganization of a corporation wlileh owned tlie stoclt 
of subsidiary companies, and the sale of tlie property of ail the com- 
panies through a creditors' suit, there belng no secured crcditors, pro- 
vision was made for ail stockholders and ail creditors of ail the com- 
panies who proved their claims, but no provision was made for the con- 
tingent claim of a lessor, on whose lease a subsidiary was guarantor, 
but, on the eontrary, the decree permitted the reorganized Company as 
purchaser to disaffirm any contract made by its predecessors, and it dis- 
aflirmed the contract of guaranty after paying an installment of rent 
to prevent a default, which would enable the lessor to prove a claim 
thereunder, the lessor held not barred, but on a subséquent default enti- 
tled to subject to his claim assets of the guarantor in the hands of the 
reorganized company. 

2. Corporations <©=>579(1) — Contingent daim not barred by reorganization 

through judicial sale, where matured by reorganized corporation's de- 
fault 

While a contingent claim, which is so uncertaln as not to be capable 
of proof, may be barred by a stockholders' reorganization through a ju- 
dicial sale of the property, it is not so barred where the reorganiîied cor- 
poration by its own act brings about the default which matures the con- 
tingent claim into an absolute liability. 

In Equity. Suit by Harold A. Howard and John C. Howard, 
trustées under the will of Sarah J. Howard, deceased, against the Max- 
well Motor Company, Incorporated, and the Maxwell-Briscoe Motor 
Company. Decree for complainants. 

The report of Van Vechten Veeder, Spécial Master, is as foUows: 

This is a suit in equity by Harold A. Howard and John C. Howard, trustées 
under the last will and testament of Sarah J. Howard, deceased, citizens and 
résidents of the state of Illinois, against the Maxwell Motor Company, In- 
corporated, a Delaware corporation, and the Maxwell-Briscoe Motor Cîompany, 
a New York corporation, in which the plalntiffs seek to enforce against as- 
sets of the Maxwell Motor Company, Incorporated, a iudgment secured by 
them in the Suprême Court of New York against the Maxwell-Briscoe Motor 
Company as guarantor on a lease. On December 10, 1909, the plalntiffs leased 
to the Maxwell-Briscoe Chicago Company, an Illinois corporation (its name 
was subsequently changea to the United Motor Chicago Company), a parcel 
ot real estate in Chicago, 111., for a term of 20 years at a specifled. rental. 
The fulflUment of the conditions and requirements of this lease by the lessee 
was guaranteed by the Maxwell-Briscoe Motor Company, which controlled the 
Maxwell-Briscoe Chicago Company through ownership of its capital stock. 
The business of the Maxwell-Briscoe Chicago Company was the sale of the 
product of the Maxwell-Briscoe Motor Company, and this business was car- 
rled on by a résident manager with the advice and assistance of the prési- 
dent and gênerai manager of the Maxwell-Briscoe Motor Company. 

At the tjme it entered into said guaranty the Maxwell-Briscoe Motor Com- 
pany was a corporation of good financial standing, carrying on a thriving 
business in the manufacture and sale of automobiles, having large and valu- 
able plants at Tarrytown, N. Y., Newcastle, Ind., and Providence, R. I. Early 
in the year 1910 it joined the Dayton Motor Car Company, the Brush Run- 
about Company, the Alden-Sampson Manufacturing Company, and the Colum- 
bia Motor Car Company in the formation of the United States Motor 
Company. The United States Motor Company was formed through the acqui- 
sition of practically ail the capital stock of the varions companies above named 

®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indeiea 
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In pxchange for capital stock of tlic new Company. Theroafter tlie hcads of 
rtepartmcnts of the rnitert States Motor Company directed the opérations of 
the subsidiary companips tlirougli supervisors appointed by it. Tlie Tnited 
States Motor Company purchased and delivered material to tlie subsidiary 
companies and paid tlieir pay rolls, and took back from them fmished auto- 
mobiles, crcdlting the snbsidiaries witli the asreed priée as against the 
money and material furnished to them. The subsidiary sales companies, such 
as the TJnitcd States Motor Chicago Company, sold automobiles on sight 
dralts with the bill of hiding attaf'hed, and when they needed financial as- 
sistance either the United States Motor Company or one of the subsidiaries 
indorsed their paper to enable them to secure loans from banks. The United 
States Motor Company made libéral use, upon its own paper and the paper 
of subsidiary companies, of the indorsement of the Maxwell-Briscoe Motor 
Company, which was the largest of the subsidiaries of the United States Motor 
Company. 

In October, 1911,, the United States Motor Company issued $6,000,000 of 
debenture bonds. Thèse bonds were in reality notes of the company. In No- 
vember, 1911, the United States Motor Company ))ecame tinancially embar- 
rassed. The difflculty arose from the necessity of meeting the interest on lis 
debenture bonds. By the spring of 1012 the financial situation of the Com- 
pany was such tliat the holders of the debenture bonds organized a committee 
to proteet their interests. One of the principal movers in tliis matter was 
the Central Trust Company of New York, which held some of the debentures, 
and its counsel acted as counsel to the committee. 

In the autumn of 1012 a réorganisation was decided upon. Accordingl.y, 
on September 12, 1912, the Brown & Sharp Mannfacturing Company of Rhode 
Island, to which the United States Motor Company was indebted for materials 
solu, tiled a bill in equity in the United States District Court for tlie Southern 
District of New York, alleging the inability of the company to meet its cur- 
rent obligations and asking for the appointmcnt of a receiver. The Maxwell- 
Briscoe Motor Company and practically ail the subsidiaries of the United 
States Motor Company were joined with it as parties défendant. Answers 
of ah the défendants were filed with the bill of complaiut, admitting the allé- 
gations of the bill and consenting to the appointment of a receiver. Receivers 
were appointed on the sanie day. 

On October 10, 1912, the bondholders' committee, then called the reor- 
ganization committee, compo.sed principally of well-known New York bank- 
ers, issued a plan of reorganization. "The plan contemplâtes," the committee 
States, "the organization of a new company or companies to acqnire, as 
mentioned in the plan, substantially ail of the property of the motor company 
anu tlie subsidiary companies free from debt, except certain real estate 
mortgages aggregating approximately .$164,540, and to cause such new com- 
pany or companies to be supplied witli a cash working capital of about 
.$3,000,000 in addition to its accounts receivable, inventories, and other liquid 
assets. In the opinion of the committee a speedy reorganization is neces- 
sary if the value of the property, a.ssets, business, and good will of the motor 
company and of the subsidiary companies is to be preserved. A good part of 
the value of said companies is the existlng organization of their employées, 
piants and business and their value as a going concern. Tlie value of the 
mère physical assets if sold upon a liquidation of the properties would be far 
less tlian their intrinsic value, and ruinously le.ss than their value as a 
eoncern." 

The plan contemplated the création of a new company and the issue of 
$11,000,000 tirst preferred stock, $9,0()0,()0O second preferred stock, and $11,- 
000,000 common stock. Creditors and stockholders depositing under the plan 
of reorganization were to receive on conipletiou of reorganization cash or 
voting trust certificates as follows : 

1. For each $1,000 principal amount of notes of one or more of 
the subsidiary companies indorsed by the Motor Company, 
and notes of one or more of the brauch selllng companies, 
indorsed by the Motor Company, or merchandise claims 
against the Motor Company for goods sold subséquent to 
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June 15, 1912, or for other clalms established against one or 

more of the subsidiary companies, in cash ifl.OOO.OO 

And in addition the amount of interest due thereon to Sep- 
tember 12, 1912. 

2. For each $1,000 of indebtedness represented by debenture 

bonds or bond scrip (whether principal or interest to Sep- 
tember 12, 1912), roting trust certiflcates representing ; 

(a) New first preferred stock (50 per cent.) 3 500.00 

(b) New second preferred stock (50 per cent.) 500.00 

(c) New common stock (40 per cent. ) 400.00 

3. For each ?1,000 of clainis against or established against the 

Motor Company only (whether principal or interest to Sep- 
tember 12, 1912) : 

(a) Cash (25 per cent.) ....$ 250.00 

And voting trust certlilcates representing : 

(b) New first preferred stock (25 per cent.) 250.00 

(c) New second preferred stock (25 per cent.) 250.00 

(d) New common stock (15 per cent.) 150.00 

4. For each share $100 par value of preferred stock of the Motor 

Company or of the Columbia Company upon payment of .^24 
per share, voting trust certiflcates representing: 

(a) New first preferred stock (24 per cent.) $ 24.00 

(b) New second preferred stock (25 per cent.) 25.00 

(c) New common stock (30 per cent. ) 30.00 

5. For each share of $100 par value of common stock of the Mo- 

tor Company or of the Columbia Company, upon payment 
of $24 per share, voting trust certificatos representing: 

(a ) New first preferred stock (24 per cent. ) $ 24.00 

(b) New second preferred stock (ITVa per cent.) 17.50 

(c) New common stock (30 per cent. ) 30.00 

TJnder thia plan ,of reorganlzatlon, then, creditors of the subsidiary com- 
panies, such as the Maxwell-Briscoe Motor Company, were to receive pay- 
ment in full; claimants against the United States Motor Company were 1,0 
receive 25 per cent, cash and the remalnder in stock ; the debenture bond- 
holders were to receive stock for their bonds ; holders of tlie preferred and 
common stock of the United States Motor Company and the Columbia Com- 
pany, upon payment of an assessment of $24 per share, new preferred and 
common stock. So far as the stockholders are concerned, thls plan was car- 
ried out. With respect to creditors the terms of participation were de- 
scribed in the plan as follows : "Holders of notes made or indorsed by the 
Motor Company, or made or indorsed by one or more of the subsidiary com- 
panies, may become parties to the plan and agreement of reorganlzatlon by 
depositing their notes indorsed in blank without recourse wlth the deposltary 
at Its said office. Holders of other obligations of or claims against the Motor 
Company or the subsidiary companies may become parties to the plan and 
agreement of reorganization by depositing with the deposltary at its sald office 
their obligations and clalms if evidenced by an instrument in writlng, or if 
not evidenced by an instrument in wrlting by depositing a statement of such 
claims, and in either case accompanied by an appropriate asslgnment or 
transfer thereof without recourse in such form as may be determined by the 
committee." By the order appointing receivers ail creditors were directed to 
file with the receivers within 60 days "a duly sworn statement of ail and any 
such claims as they may bave or assert against the défendant companies or 
any of them." The time for filing claims, as flnally extended by the court, 
expired December 15, 1917. 

The receivers secured an appraisal by Gunn, Richards & Co. of the reai 
estate, buildings, and equipment of ail the plants, first as a going concern 
and then at auction values (Plalntlff's Exhibit 26). They also had their 
auditors, West & Flint, prépare a statement of the assets and liabilitles of 
ail the companies on September 11, 1912, first as a going concern (Plain- 
tiff's Exhibit 8) and then at auction values (Defendant's Exhibit H). Exhibit 
8 shows an excess of assets over liabilitles for ail the companies of $910,309.33, 
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while Exhibit H shows an excess of llabilities over assets of $5,492,658. With 
respect to the Maxwell-Briscoe Motor Company alone, Exhibit 8 shows an 
excess of assets over liabilities of $3,247,450.77, while Exhibit H shows an 
excess of liabilities over assets of $720,047.76. ïhe fundamental difCerence 
between the two appraisals arises, of course, from the estimated value as 
part of a going coneern and at their auction value ; but it is quite as ina- 
portant to consider the nature of the liabilities. Claims were flled against 
the United States Motor Company to the amount of $12,750,965.54; against 
the Maxwell-Bnscoe Motor Company alone to the amount of $2,637,788.94. 
This aggregate is, however, very much in excess of the actual liability. Many 
of the claims flled against both the United States Motor Company and one of 
the subsidiary companies arise out of two-name paper. In the next place, the 
United States Motor Company was itself a creditor of the subsidiary com- 
panies to the amount of upwards of $4,500,000 ; and, flnally, many of the 
unliquidated damage claims were against more than one Company. With 
respect to the Maxwell-Briscoe Motor Company alone, Exhibit 8 shows an 
excess of assets over liabilities of $3,247,450.77, while Exhibit H shows an 
excess of liabilities over assets of $720,047.76. The différence between the 
two appraisals is mainly due to the fact that the total assets of this Com- 
pany, other than any company accounts, are appralsed at $4,270,901.32 as a 
going coneern, and at $2,023,702.07 at auction values. On the liability side 
is included, however, its contingent liability to the extent of $994,713.17 as 
indorser on notes of one or more of the other companies. 

The receivers were granted Icave to issue receivers' certiflcates suffieient in 
amount to enable them to embark on a plan for making cars for the 1913 
market, but this plan was not carried out, and the receivers confined them- 
selves substantially to repair work and completion of cars from materials in 
hand. in this way it was possible to keep the organization intact, and with 
this important end In view, a recognized expert, Mr. Walter E. Flanders, was 
employed as manager. 

On the application of the receivers for directions, various hearings were had 
before the court, and it was flnally decided to sell the property. The decree 
of sale, datcd November 18, 1912, provlded for the conveyance and transfer of 
tue property purchased to the purchaser, his successors, assigns or nominees 
who "shall be let into the possession of any or ail of said property, and shall 
thereafter hold, possess, and enjoy the said property free from any and ail 
estate, rlght, title, claim, demand, interest, or equlty of rédemption of In or 
to the same of the défendants hereln, their respective creditors and stoek- 
holders, and any and ail persons, flrms, or corporations claiming by, through, 
or under them or any of them, subject only to the right of the court, as 
herein especially reserved, to retake possession of and resell such property in 
case the said grantee or grantees shall f ail to comply, af ter due order, with any 
of the terms and conaitions of sale." 

The decree of sale further provlded as foUows: "The purchaser or pur^ 
chasers, his or their successors, assigns or nominees, shall be allowed the 
period of 60 days from the date of delivery of possession to him or them by 
the receivers within which to elect whether or not to adopt or assume any 
lease, agreement, or other contract which may be included in the property sold 
or which may constitute an Incident or appurtenance thereof, and such pur- 
chaser or purchasers, his or their successors, assigns, or nominees, shall not 
]be held to hâve aecepted or assumed any such lease, agreement, or other con- 
tract which he, it, or they shall not so elect to accept or assume. Such élec- 
tion shall be made by an instrument in writlng subscrlbed by the purchaser or 
purchasers, his or their successors, assigns, or nominees, and flled in the office 
of the clerk of this court, and no conduct or use of rights by any purchaser or 
purchasers, his or their successors, assigns, or nominees, within said period of 
60 days, unaccompanied by the filing of such written instrument, shall be 
deemed to conclude such purchaser or purchasers, his or their successors, as- 
signs, or nominees, in respect of such élection." 

On December 12, 1912, the committee's plan of réorganisation was de- 
clared effective. Pursuant to this plan a new company, called the Standard 
Motor Company, was organized January 2, 1913. Its name was soon after- 
ward chauged to the Maxwell Motor Company, Incorporated. At a meeting 
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of the reorganlzation committee held January 6th for considération of thp 
bid to be made for the property, the minutes show thls entry : "Mr. Rath- 
bone made a statement to the meeting wlth référence to the auction values of 
the properties of the tlnited States Motor Company and subsldiary com- 
panies, and suggested tliat bids based upon such vaines be made therefor in 
the alternative ; i. e., bids for the properties tliemsplves, or-bids by way of an 
ofCer to pay the outstanding claims which hâve been filed, a certain per cent. 
of their amount." A resolution was then passed : 

"Resolved that bids for the properties of the United States Motor Company, 
Alden-Sampson Manufacturing Company, Brush Runabout Company, Colum- 
bla Motor Car Company, Dayton Motor Car Company, and Maxwell-Briscoe 
Motor Company be made in the alternative as follows : 

Amount of Per Cent, to be 
Bid for Paid on Amount 
Property of Claims. 

United States Motor Company $.% 700,000 327^ 

Alden-Sampson Manufacturing Company 26r),000 24 

Brush Runabout Company 350,000 33 

Columbia Motor Car Company 300,000 91 

Maxwell Briseoe Motor Company 1,400,000 60" 

A written bid was accordingly submitted in the names of Henry C. Holt ana 
William McAUister, Jr., two employées of the central Trust Company. ïhis 
bid (the only bid made) was eonsidered by Judge Hough, and on .Tanuary 
llth he filed a mémorandum approving the percentage bid in terms wliicli show 
on their face that he eonsidered values at forced sale only. ïheroafter Holt 
and McAllIster transferred and assigned ail their rights in the sale to Charles 
W. HiU and Leicester 0. Collins. A contract was drawn between Hill and 
Oollins, on one side, and the Standard Motor Company (afterwards the Max- 
well Motor Company, Incorporated ) , on the other, which draft was sub- 
mitted to the directors of the new company at the meeting on January llth 
and duly approved. By this contract the company issued for the property bid 
in at the sale : "Fully paid, nonassessable stoeli of the Delaware Company 
(Maxwell Motor Company), namely: (a) 110,000 shares of first preferred 
stoeic of the par value of $100 each ; (b) 90,000 shares of the second preferred 
stoclf of the par value of $100 each; (c) 109,950 shares of the common stock 
of the par value of $100 each— or .'P30,995,000 worth of stock." 

This contract, which Is set out in the minutes of the directors' meeting of 
the new company on January llth (Plaintiffs' Exhlbit 16), recites: "It is 
understood that the properties offered for sale under the decrce of sale Exhlbit 
A above referred to, and to be aequired by the vendors in pursuance of the bid 
and of the assignment thereof, and of the contract, Exhibit B, above referred 
to, between the purchasers and the committee, will be aequired by the vendors 
at the scrap or auction value thereof, as the same was appraised by appralsers 
appointed or approved by the United States District Court for the Southern 
District of New York, no allowance being made for the value of the plants in- 
cluded in said property, as plants which might be used for the purposes for 
which they were built, nor for any value arising from the value of the 
property as constituting a complète organization, with its personnel, organl- 
zation, éstablished business, and good will as a going concern, and that the 
vendors were.enabled to obtain said property by reason of the agreement, 
Exliibit B, between the purchasers and the committee above referred to, 
which said agreement was assigned to the vendors, as hereinbefore set forth, 
said committee acting on behalf of and as agent of creditors who had sub- 
mitted their claims to the plan and agreement of reorganlzation, dated October 
10, 1912, Exhibit (hereinafter called the reorganlzation plan), aggregating 
upwards of 96 per cent, in amount of the creditors of the several défendant 
companies in thé suit instituted in the United States District Court for the 
Southern District of New York above referred to ; and it is understood that 
the purchase of said property was made under arrangement whereby creditors 
who hâve not assented to the reorganlzation plan will receive a dividend rep- 
resenting only what they could expect from the sale and liquidation of said 
property as a closed-dowii and disrupted property, sold at forced sale; and 
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It îs understood that the priée at which the vendors are to acquire the 
property and business aforesaid does iiot represent the real value of the 
pi'operty as a going concern wlth its good will and organization, and that the 
price named by the vendors in this contract is greatly in excess of the priée 
at which they are to acquire the property oiïered for sale under the decree 
of sale, Exhibit A above referred to." 

Jine contract also set forth that "the board of dlrectors of the Delaware Com- 
pany (Maxwell Motor Company) hâve by resolution duly adopted by said 
board determined that the value of the property hereiiiafter mentioned is at 
least as great as the par value of the stock to be delivered hereunder therefor." 
A decree confirmlng the sale was entered January 11, 1913, and the property 
was delivered forthwlth to the Maxwell Motor Company. 

The charter of the United States Motor Company was forfeited January 
18, 1916, for nonpayment of the state tax of the state of New Jersey. Mean- 
while rent due under plaintiffs' lease had been paid in advance on September 
10 and December 10, 1912, and March 10, 1913. On March llth the Maxwell 
Motor Company, pursuant to power given in the final decree of sale, filed in 
court notice of intention not to assume the Maxwell-Briscoe Motor Company's 
guaranty of the plaintiffs' lease. The lessee defaulted in payment of the 
rental falling due Juue lOth. Thereupou the plaintiffs, on Juue 15th, attempt- 
ed to distrain for rent on the property of the United Motor Chicago Company. 
On June 24, 1913, a voluutary pétition in bankruptcy was fllod by the United 
Motor Chicago Company, which was adjudicated a bankrupt June 27, 1913, 
and, after paying a small percentage on claims, was duly diseharged. 

On August 11, 1913, the plaintiffs brought suit in the Suprême Court of this 
state against the Maxwell-Briseoe Motor Company upon its guaranty. After 
issue had been joined in 1914, notice was served on the plaintiffs that they 
were barred from proeeeding by an iujunction issued by the United States 
District Court for tlie Southern District of New York in the equity action. 
The plaintiffs thereupon filed a pétition in the latter court for leave to pro- 
ceed or for instructions. Judge Learned Hand decided that, inasmuch as the 
property had been sold and turned over, intervention in the equity suit would 
be unavailing, and permission was grauted to continue the suit. Thereupon 
the plaintiffs amended their complaint, so as to show the amount of rentals 
which had fallen due at that time, the premises being still unrented. There- 
after it was agreed by counsel that, inasmuch as the building had been rentcd 
meanwhile under a clause giving the landlord the right to re-enter and rent, 
but for a rental below the stipulated rate in the original lease, a stipulation 
should be entered into between the parties whereby, if the motion for judgment 
which had been made by the défendant should be held against the défendant, 
a judgment might be entered upon the stipulation for an amount to be fixed 
by stipulation. A stipulation was accordingly entered into between the par- 
ties, whereby, after crediting upon the lease ail moneys obtained either in 
the bankruptcy proeeeding or from subtenants before their leases expired, and 
taklng into account ail the damages which had accrued up to the time of the 
stipulation through the failure to pay rent and otlier payments requlred oy 
tue lease as rental, and also taking into considération the différence between 
the rate at which the building was reuted for the balance of the term and 
the rate of rent under the lease with the Maxwell-Kriscoe Chicago Company, 
the amount due was flxed at $132,000 with interest at 6 per cent, from the 
date of the stipulation. 

The trial court found against the défendant on its motion for judgment. 
holding that "on the last day flxed by the fédéral court for the filing of claims 
against the reeeivers of the défendant, the plaintiffs' claim had not matured, 
and was therefore not provable, because the principal debtor had not yet de- 
faulted." This conclusion was affirmed by the Appellate Division and by the 
Court of Appeals, without opinion. Finally, on November 1, 1917, judgment 
was entered against the Maxwell-Briscoe Motor Company in the Suprême 
Court of New York C^ounty in accordance with the stipulation for $142,560. 
Execution was thereafter i.ssued and returned no property found December 
27, 1917, and this suit was hegun July 12, 1918. 

The princlples applicable to corporate roorganizations were formulated by 
the Suprême Court in the case of Northern Pacific Kailway Co. v. Boyd, 228 
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U. s: '482, 33 Snp. Ct. 554, 57' L. Ed. 931, and reaffirmcd In Kansas City 
Southern Raiiway Co. v. Guardian Trust Oo., 240 U. S. 166, 36 Sup. Ct. 334, 
60 Xj. Ed. 579. Reoi-ganization of a fluancially embarrassed corporation, 
parsuant to a contract whereby the corporate property is transferred bv 
stoekholders froni themselves to themselves in a new conipany, cannot defea't 
the claim of a nonassentlng créditer. As against such créditer the sale is 
void m equlty, regardless of the motive with which it was made. If purpose- 
iy or unintentionally a single credltor was not paid or provided for in the 
reorganization, he can assert hls superior rights against the subordinate in- 
terests of the old stoekholders in the property transferred to the new company. 
Any device, whether by private contract or judicial sale under consent decree, 
whereby stoekholders are preferred before the créditer, is invalid, and the 
transaction is void, even in the absence of fraud in the decree. The property 
is a trust fund charged primarily with the payment of corporate liabilitles, 
and in the hands of the former owners under a new charter is as much sub- 
ject to any existing liability aS that of a défendant who buys his own prop- 
erty at a tax sale. Unsecured creditors need not necessarily be paid in cash. 
Thelr Interest can be preserved by the issuance, on équitable terms, of in- 
come bonds or preferred stock. If creditors décline a f air ofCer, they are left 
to protect themselves as other creditors of a judgment debtor, and, haying re- 
fused to come into a just reorganization, they will not thereafter be heard in 
a court of equity to attack it. If, however, no such tender was made and 
kept good, such a créditer retains the right te subject the interest of the 
ola stoekholders in the property te the payment of his debt. If thelr interest 
is valueless, he gets nothing. If It be valuable, he merely subjects that which 
the law hàd originally and continuously made liable for the payment of cor- 
porate liabillties. 

In the application of thèse principles to the case in issue, the various allé- 
gations of actual fraud with which the complaint is replète may be put 
aside. NOne has been proved. Actual fraud, however, is not essential to a 
recovery. Where suen a transaction is consummated without offering to a;n un- 
secured créditer a fair share of the beneflts to be derlved from the vesting of 
the title in the purchaser, the intent or purpese to deprive him of recourse to 
the property to collect his debt becomes immaterial; the fact that it has that 
effect charges the purchaser with liability. Central Improvement Co. v. Cam- 
bria Steel Ce., 210 Fed. 696, 701, 127 C. C. A. 184. The spécifie défenses as- 
serted in this, as in the state court action by the same plaintifCs, are that 
the reorganization plan provided for fair participation to the plaintlffs, of 
which they f ailed to avail themselves, that the guaranty of the plaintlffs' 
leâse was disclaimed pursuant to the terms of the decree of sale, and that 
having complied with the terrris of the decree the purchaser is f ree from lia- 
bility. ' . . , 

It is clear that the reorganization plan dld not provide for fair partipip^tlon 
by the plaintlffs. It made no provision whatever for them, and they wéré in 
fact eifectually prevented from kny' participation. At no time within the 
period available fer flling claims did the plaintlffs hâve a provable clalm on 
the guaranty. The rental under the leasé was duly paid until the sale and 
transfer of the corporate propertyl Then the purchaser disclaimed the guar- 
anty and the lessee went into bankruptcy. There cannot be an absolute 
guaranty of payment, uni ess there be a principal liability. If there be no debt 
or default of a thlrd porson, there can be no guaranty. Pennsylvania Steel 
,0e. V. New York City Raiiway Co., 198 Fed. 721, 738, 751, 117 O. 0. A. 503. 
Hère there could be no default untU the debt matured ; the undertaklng In 
question was a contingent, not an absolute, promise. It became effective in 
creating an absolute liability only upon default by the lessee. The guarantor 
was therefore under no obligation to pay, and there was no debt to be paid, 
Until the contlng(;nt liability had matured into an absolute liability. People 
V. Metropolitan Surety Co., 205 N. T. 135, 98 N. E. 412, Ann. Cas. 1913D, 1180. 

The plaintlffs are, then, in a position to assert their superior rights. Inas- 
much as they were not parties to the record in the equity sale, that decree 
is not binding on them. Northern Pacifie Ry. Co. v. Boyd, 228 U. S. 482, 505, 
33 Sup. Ct. 554, 57 L. Ed. 931. Wliat they are required to prove is indicated by 
the following passage from the opinion of the Suprême Court In the Boyd 



HOWARD V. MAXWELL MOTOR CD. 299 

(369 F.) 

Case, 228 V. S. 507, 508, 33 Sup. Ct. 554, 5G1 (57 L. Ed. 931) : "The InvalWity 
of the sale flowed from the character of the réorganisation agreement regard- 
less of the value of the property, for In cases like this the question must be 
decided according to a tixed principle, net leaviiig the rights of the credltors 
to dépend upon the balancing of évidence as to whether, on the day of sale 
the property was insufficient to pay prlor incumbrances. The facts in the 
présent case illustrate the necessity of adheriiig to the mie. The railroad 
co.st $241,000,000. The lien debts were $157,000.000. The road sold for 
.■501,000,000, and the purchaser at once issued $100,000,000 of bonds and $155,- 
000,000 of stock on property which, a mpnth beforo, had boen boiight for 
$01,000,000. It Is insisted, however, that not only the I)id at public outcry, 
but the spécifie flnding in the Paton Case, established that the property was 
worth less tban the incumbrances of $157,000,000, and heuce that Boyd Is 
no worse olï tban if the sale liad beeu made without the reorganii-.atiou 
agreement. In the last analysis, this means that he caunot coinplaiu if worth- 
less stock in the new company was given for worthlcss stock in the old. Such 
contention, if true in fact, would come periionsly near proving that the new 
sliares had bcen issued without the payment of auy part of the ùnpUed 
stock subscriptions, except the $10 and $15 a.ssessments. But there was 
an entirely différent estimate of the value of the road when the reorgani- 
zation contract was made. For that agreement contained the distinct ré- 
cital that tlie property to be purchased was agreed to be 'of the fuU value 
of $345,000,000, ijayable in fully paid uonassessable stock and the prior 
lien and général lien bonds to be exccutcd and dclivered as liereinafter pro- 
vided.' Tiie fact that at the sale, where there was no compétition, the prop- 
erty was bid in at $01,000,00[) doos not disprove the truth of that récital, and 
the snareholders cannot now be heard to claim that this materlal statement 
was untrue and that as a fact there was no equity out of which unsecured 
credltors could hâve been paid, altliough there was a value which authorizcd 
fhe issuance of $144,000,000 fully paid stock. If the value of the road justifled 
the issuance of stock in exchauge for old shares, the creditors were entitled 
to the beneflt of that value, whether it was présent or prospective, for divi- 
dends, or only for purposes of control. In either event it was a right of prop- 
erty out of which tho creditors were entitled to be paid before the stockhold- 
ers could retain it for any purpose whatevcr." 

If, as the Suprême Court distinctly beld, the reorganized corporation is 
bouiid by its own récital of the value nf the property, the p'aintlftV case Is 
clear. For the situation bere is substaiitially similar to tlie situation outlined 
by the Suprême Court in the Koyd Case. The corporate property was sold 
Uiider the decree for specified por cent, payments of claims (plus administra- 
tion expenses), which niay be regarded as substantially équivalent to thé 
alternative bid of $0,105,000 for the property. The purchaser at once issued 
$30,905,000 of stock for property which had beeu bought for something over 
$6,000,000. This statement is substantiatod by the formai récital, to which 
référence is hereafter made, that the value of the property purchased was 
équivalent to the stock issued .for it. The actual transaction was somewhat 
différent, for stock was issued for tlie debentures and in part for claim» 
established against the Motor Company. But, excludlng from the computatibn 
ail the stock Issued to debenture bolders, and assuming that stock was issued 
for 75 per cent, of ail the claims filed against the United States Motor Com- 
pany, as if it were absolutely liable, the remaiiiing stock is.sued for the prop- 
erty purchased would at face value still be twice the price paid for it. Of 
course the Motor Company was not even primarily liable on ail the claims flled 
against it, and the purchasers paid in fact ouly 32l^ per cent, of the face of 
the claims. 

Hère, as in the Boyd Case, It is contended that the liabllities exceeded the 
assets. If this contention were true in fact, it would lu this case, as the 
court said in that case, come near proving that the new sbares had been 
Issued without payment of anylhing beyond the $24 assessmeut per .share. 
But there was an entirely différent estimate of the value of the property 
when the reorganization took place. The contract between the Motor Com- 
pany and Hill and Colllns contained a récital tljat the property was acquired 
at its "scrap or auction value" — "no allowancé being made for the value of 
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the plants încliidod in said property as plants which might lie wsed for tlip 
purposes for whlch they were built, nor for aiiy vaine arising from tlie valiu' 
of the property as constituting a complète organization, established business 
and good will as a going concern" — ail of which the Motor Company securod 
nnder the contract. There was a further récital that the price at which the 
property and business was acqulred "does not represent the real value of the 
property as a going concern with its good will and organization, and that 
the price named by the vendors in this contract is greatly in excess of the 
price at which they are to acquire the property." Finally, the contract set 
forth that the board of directors of the Motor Company had formally "de- 
termined that the value of the property hereinafter mentioned is at least as 
great as the par value of the stock to be delivered hereunder thorefor." The 
fact that at the sale, where there was no compétition, the property was bid in 
at a little over ?6,000,000 does not in this case, any more than it did in the 
Boyd Case, disprove the truth of that récital, and the conclusion foUows that 
the Motor Company cannot now be heard to claim that this material state- 
ment was untrue, and that in fact there was no equity out of which un- 
seeured creditors could bave been paid. 

Apàrt from the eiïect of the Motor Comgany's formai admission, I am sat- 
isfied that an equity in the property of the Maxwell-Briscoe Motor Company 
sufficient in amount to satisfy the plaintiffs' claim did pass to the Maxwell 
Motor Company under this reorganization and sale. The record does not 
admit of definite figures, because the reorganization was effected by the pur- 
chaser out of court. The receivers filed no accotinting in court. The défend- 
ants' books were not available, and very little testimony was olïered in ex- 
planation of the actual working out of the reorganization. The oral testi- 
mony concerning v«luations affords little assistance. The varions appraisals 
afford the sale basls for definite figures. 

The Maxwell-Briscoe Motor Company was the backbone of the United 
States Motor Corapany's organization. As a going concern, as the purchaser 
really acquired it, it was amply solvent. Even at the appraised scrap value 
it was not found to be Insolvent. As Judge Hough said when the question 
of sale was under considération (Exliiblt G, p. 116) : "On the faets and 
papers submitted the Maxwell-Briscoe Company is not insolvent in the strict 
sensé of the word, but it is insolvent in the ordinary and usual sensé of the 
Word ; that is to say, if is nnable to discharge its liabilities as they accrue," 
etc. 

The appraisal at auction values (Exhibit H) shows assets almost entirely 
of a tangible nature. The inter-company accounts receivable aggregate only 
a little over 1.50,000. On the other band, $2,422,712.04 of the listed liabilities 
of $2.795,342.54 are claims against this company jointly with other companies 
iuvolved. The bulk of this amount appears to represent claims by holders of 
notes either made or indorsed by one of the other défendant companies. In 
part, therefore, it represents a contingent, not an absolute, liability on the 
part of the Maxwell-Briscoe Company. It is admitted that part of this con- 
tingent liability was never enforced against that company ; there is no 
proof that any of it was actually so enforced. The facts with resp(>ct to 
the entire reorganization must be available to the défendants, and in tho 
absence of proof tlieoretical computations favorable to their défense are not 
persuasive. 

Aecordingly I respectfully recommend that the plaintiffs hâve a denrée 
for the sum of $142,500, with interest from November 1, 1917, which shall 
constltute a lien on assets of the Maxwell-Briscoe Motor Company which 
passed to the Maxwell Motor Company under the reorganization and sale, 
and that suitable provision be made for its enforcement against the Maxwell 
Motor Company. 

Norman K. Anderson, of Chicago, III., and F. Léon Shelp, of New 
York City, for plaintiffs. 

Larkin & Perry, of New York City (Henry V. Poor and Donald C. 
Muhleman, both of New York City, of counsel), for défendants. 
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MAYER, District Judge. This exceedingly interesting • case is, in 
some respects, one of first impression. The facts are carefully set 
forth in the clear and comprehensive opinion of the spécial niaster. 
It will not be necessary, therefore, to repeat them in détail, but merely 
to outline so much thereof as is requisite to explain the controversy. 

[1] The suit is brought to enforce against assets of Maxwell Motor 
Company, Incorporated, a judgment obtained by plaintiffs in the New 
York Suprême Court against Maxwell-Briscoe Company as guarantor 
on a lease. On December 10, 1909, plaintiffs let to Maxwell-Briscoe 
Chicago Company, an Illinois corporation (whose name was subse- 
quently changed to United States Motor Chicago Company), certain 
real estate in Chicago for a term of 20 years for a specified rental. The 
fulfillment of the conditions and requirements of this lease by the 
lessee was guaranteed by Maxwell-Briscoe Chicago Company through 
ownership of its capital stock. At the time it entered into the guaranty, 
Maxwell-Briscoe Motor Company was in good financial standing, and 
was doing a successful business in the manufacture and sale of au- 
tomobiles. In 1910 it joined certain other companies in the organiza- 
tion of United States Motor Company. The last-named company was 
formed through the acquisition of practically ail the capital stock of the 
Varions companies in exchange for capital stock of the new company. 
A System of business was then set up whereby the United States Motor 
Company directed the opérations of the varions subsidiary companies. 

In November, 1911, United States Motor Company became finan- 
cially embarrassed by reason of the difficulty of meeting the interest 
on debenture bonds which it had issued in 1911 to the extent of $6,000,- 
000. A protective committee was formed, and in the fall of 1912 a 
reorganization was decided upon, and on September 12, 1912, Brown 
& Sharpe Manufacturing Company, of Rhode Island, filed a bill in 
equity in this court, alleging inability of the company to meet its cur- 
rent obligations and asking for the appointment of a receiver. Prac- 
tically ail of the subsidiary companies (including Maxwell-Briscoe 
Motor Company) were joined as parties défendant and filed answers, 
admitting the allégations of the bill and consenting to the appointment 
of a receiver. Receivers were thereupon appointed on September 12, 
1912. 

On October 10- 1912, the reorganization committee issued a plan of 
reorganization. The plan contemplated the création of a new company 
and the issue of first and second preferred stock and common stock. 
The plan provided only for unsecured creditors and stockholders, as 
there were not any secured creditors. Such creditors and stockholders 
as deposited under the plan were to be taken care of as f ollows : (1) 
Creditors of the subsidiary companies such as Maxwell-Briscoe Motor 
Company were to receive payment in fuU; (2) claimants against 
United States Motor Company were to receive 25 per cent, in cash and 
the remainder in stock ; (3) the debenture bondholders were to receive 
stock for their bonds ; and (4) holders of the preferred and common 
stock of United States Motor Company and Columbia Company (one 
of the subsidiaries), upon payment of $24 per share, were to receive 
new and preferred stock. 
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No provision whatever was made in the plan for contingent daims ; 
i. e., for a claim such as that of plaintiff, which would arise only if 
the rent were not paid. The reorganization plan, so far as it went, 
seems to hâve been entirely fair, and to hâve contemplated a just dis- 
position of the claims of the respective classes of creditors covered by 
it, and so Judge Hough thought, as is evidenced by his opinion filed 
January 9, 1913. 

By order of court, the usual provision for filing claims was made, 
and the time therefore expired December 15, 1912. Appraisals of the 
property (1) as a going concern and (2) at auction values were made by 
well-known and expert appraisers. Experienced auditors also pre- 
pared a statement of the assets and liabilities of ail the companies (1) 
as a going concern, and (2) at auction values. 

With thèse data before the court, and the usual problem as to wheth- 
er business should be continued by the receivers or the property shouîd 
be sold, the court, after several hearings, decided that the property 
should be sold, and accordingly made and filed its decree of sale datèd 
November 18, 1912. This decree provided, inter alla: 

"The purchaser or purchasers, his or their successors, assigns, or nominees, 
shall be allowed the period of 60 days from the date of delivery of posses- 
sion to him or them by the receivers within which to elect wliether or not to 
adopt or assume any lease, agreement, or other contract whicli may be in- 
cluded in the property sold, or whicli may constitute an incident or appur- 
tenance thereof, and such purcliaser or purcliasers, Iiis or their successors, 
assigns, or nominees, shall not be held to hâve accepted or assumed any 
such lease, agreement, or other contract which he, it, or they shall not so elect 
to accept or assume. Such élection shall be made by an instrument in writ- 
ing, subscrlbed by the purchaser or purchasers, his or their successors, as- 
signs, or nominees, and filed in the office of the clerk of thls court, and no 
conduct or use of rights by any purchaser or purchasers, his or their succes- 
sors, assigns, or nominees, within said period of 60 days, unaccompanied 
by the fliing of such written instrument, shall be deemed to conclude such 
purchaser or purchasers, his or their successors, assigns, or nominees, in re- 
spect of such élection." 

On December 12, 1912, the reorganization plan was declared effec- 
tive. Agreeably therewith, a new cOmpany, called Standard Motor 
Company (whose name was afterward changed to Maxwell Motor 
Company, Incoporated), was organized January 2, 1913. At a meeting 
of the reorganization committee held January 6, 1913, a resolution 
was passed to the effect that bids for the properties of the United 
States Motor Company and the subsidiaries, including Maxwell-Bris- 
coe Motor Company, should be made in' the alternative ; i. e., either cash 
for the property, or a per cent, to be paid on the amount of claims. 
The alternative bids authorized in respect of Maxwell-Briscoe Com- 
pany were $1,400,000, or 60 per cent, on the amount of claims. 

The cash bid, known as bid No. 1, was regarded by Judge Hough as 
less désirable (for reasons set forth in his opinion of January 9, 1913) 
than the per cent, of claim^ bid, known as bid No. 2, and he authorized 
the acceptance of bid No. 2. After a careful analysis of the figures 
and a considération of the whole situation, Judge Hough said : 

"Thls bid No. 2 affords as muCh security as any person can hâve at any 
Judiclal sale, for it is admittedly made on behalf of a committee of creditors 
and shareholders who intend to form a ne wcompany, and who control by 
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assignment more than 90 peç cent, of ail the admitted liabilities of ail the 
companies ; so that in efCeet, iinder the plan of reorganization as a part of 
whlch thls bid is maUe, nonassenting and contestlng creditors bave the se- 
curity of ail the property offered for sale to cover a very small proportion of 
the alleged liabllity. In my judgment bid No. 2 is the best bld made." 

The decree accepting the bid and confirming the sale thereUnder, 
filed January 11, 1913, was intended inter alia — and properly so — to 
liquidate the daims of nonassenting creditors of Maxwell-Briscoe 
Motor Company at 60 cents on the dollar. In due course the property 
was transferred to the new company. The bid which was thus ac- 
cepted read that the purchasers — 

"Will pay or cause to be paid to the holders of claims: heretofore filed in 
the above-entitled suits, * * * the foUowmg pereentages of the amount 
of said claims as finally determined and allovved, * * • and after the 
same shall be finally adjudged » * * entitled to share in the distribution 
of the proceeds of sale. * * * " 

On January 11, 1913, however, plaintlfïs had net filed any claim, 
and could not file any claim, for the reason that rent due under 
plaintiffs' lease had been paid quarterly in advance on September 10, 
1912, and December 10, 1912. On March 10, 1913, the rent was again 
paid in advance, thus putting plaintiffs in a position where the next 
rent payment would not be due until June 10, 1913. 

On March 11, 1913, Maxwell Motor Company (the new company), 
pursuant to the power (quoted supra) given in the final decree of 
sale, filed in this court notice of intention not to assume Maxwell- 
Briscoe Motor Company's guaranty of the plaintiffs' lease. In other 
words, although the rent was paid on March 10, 1913, the new com- 
pany on March 11, 1913, the last of the 60 days allowed to it to disaf- 
firm, did then disafiirm or décline to assume the obligation of the 
guaranty. Plaintiffs, of course, were helpless until June 10, 1913, 
the next rent day, and on that day the lessee defaulted in the payment 
of rent. 

On June 15, 1913, plaintiffs attempted to distrain for rent on the 
property of United Motor Chicago Company, the lessee; but on June 
24, 1913, the lessee filed a voluntary pétition in bankruptcy, and was ad- 
judicated a bankrupt on June 27, 1913, and in due course was discharg- 
ed ; only a small percentage of the claims against it having been made. 
After considérable litigation, plaintiffs on November 1, 1917, obtained 
a judgment against Maxwell-Briscoe Motor Company for $142,560, 
^ecution was thereafter issued and returned "No property found" on 
December 27, 1917, and this suit was begun on July 12, 1918. 

From the foregoing it will be seen that this was a stockholders' re- 
organization, but that the case differs in two respects from Northern 
Pacific Co. V. Boyd, 228 U. S. 482, 33 Sup. Ct. 554, 57 L. Ed. 931, 
first, in that there were no secured creditors, and, secondly, in that the 
claim had not àccrued at the time of the decree of sale. The ques- 
tion to be decided is whether thèse différences, on the f acts in this 
case, take it out of the principles laid down in the Boyd Case and fol- 
lowed in Kansas City èouthern Railway Co. v. Guardian Trust Co., 
240 U. S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579. 

In the Boyd Case no provision whatever was made for creditors. 
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The procédure was the then familiar one, by vvhich the creditor was 
barred out by mortgage foreclosure decree and the property came back 
to the stockholders, usually scaled down and after levying an assess- 
ment to enable it to continue as a going concern. In the Kansas City 
Southern Railway Case the 'court found that the provision made for 
creditors was wholly inadéquate. 

In the case at bar, as there were no secured creditors, the reorgan- 
ization was as much a creditors' as a stockholders' reorganization, 
and the provisions for the creditors, both in the reorganization 
plan and in the decree of sale, were entirely f air as far as they went ; 
but the difficulty is that no provision whatever was made for such a 
claim as that of plaintiffs, although the decree put it in the power of 
the purchaser, the new company, to destroy the security of the lease. 
In order that there may be no misunderstanding, it is well to restate 
that a so-called stockholders' reorganization may. be and often is an 
entirely feasible and désirable method of reconstructing a corporate 
enterprise, and of thereby saving for creditors and stockholders as a 
going concern a business which otherwise might be destroyed or dis- 
integrated if knocked down at auction. As said by Judge Sanborn in 
St. Louis-San Francisco Railway Co. v. McElvain (D. C.) 253 Fed. 
123,133: 

"Tliere is no moral turpitude, nor is tliere any illegality, in tlie making 
and performance of an agreemout botvveen the bondliolders. secured by mort- 
gages, the stockholders, and the «nsecured creditors of an insolvent mort- 
gagor, that there shall be a foreclosure and sale of the mortgaged property 
to or for the beneflt of a new corporation, in which ail the members of the 
three classes shall be permitted, at the option of each of them, to take the 
bonds or stock of the new corporation In substantial proportion to the re- 
spective ranks anu equities of the classes. Indeed, a foreclosure and sale 
iinder such an agreement is the most practieable, équitable, and bénéficiai 
method of foreclosure and sale of rast railroad or other properties that lias 
yet been devised." 

But, where no provision is made for an unsecured creditor, then 
the doctrine of the Boyd Case is inescapable ; for, said the court at page 
.504 of 228 U. S., at page 560 of 33 Sup. Ct. (57 L. Ed. 931) : 

"If purposely or xmintentionally a single creditor vyas not paid. or pro- 
vided for in the reorganization, he could assert bis superlor rights against 
the subordinate interests of the old stockholders In the property transferred 
to the new company. They were iii the position of in.solvent debtors, who 
could not reserve an interest as against creditors. Their original contribu- 
tion to the capital stock was subject to the payment of debts. The prop- 
erty was a trust fund charged priniarily with the payment of corporate lia- 
bilities. Any device, whether by private contract or judicial sale under con- 
sent decree, whereby stockholders were preferred before the creditor, was in- 
valid. Being bound for the debts. the purchase of their property, by their 
new Company, for their beneflt, put the stockholders in the position of a 
mortgagor buying at his own sale." 

Quoting again îrom Judge Sanborn in the St. Louis-San Francisco 
Railway Co. Case, supra : 

"TÎie foreclosure deerees and sales which hâve been held fraudulent in 
law and voidable as againgt unsecured creditors in the Boyd Case, and the 
other cases cited above, were , those that had been made under agreements 
between the secured bondholderç. and the stockholders of the mortgagor, 
•vvhereby'the stockholders recelved bèiieficlal interests, by means of stock, bonds. 
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or otlicrwiso, in the purchaslng corporation, wlthout giving or ofEerlng any 
siicli bonpfloial interest wliatever to the unsecured creditorKS, in violation of 
tlic trust under whlcli an insolvent corporation tiolds its property. for, flrst, 
its secured crt>ditors ; second, its unsecured creditors ; and, tliird, and last, 
its stockliolders." 

From ail that has thus far been said, it is plain that the difficulty in 
the case at bar is that no provision was made for plaintiffs' daim, and 
it is not unlikely that the necessity for such provision did not occur to 
the purchaser, in v\ew of the fact that the Boyd Case was not decided 
until April 28, 1913, some weeks after the disaffirmance date of March 
11, 1913, and its principles were not as well known and as firmly es- 
tablished as they are now. 

Plaintiffs, therefore, retained the risrht to subject the interest of 
the old stockholders in the property to the payment of their claim. 
If their interest is valueless, he gets nothing. If it be valuable, he 
merely subjects that which the law had originally and continuously 
made liable for the payment of corporate liabilities. On the facts the 
spécial master has found that the property of Maxwell-Briscoe Motor 
Company, of which défendant Maxwell Motor Company, Incorporated, 
becaine the owner, was amply sufficient to pay the claim hère sought to 
be enforced, and with that conclusion I agrée. 

[2] The remaining question is that which arises from the contin- 
gent nature of the claim. On this branch of the case it is désirable to 
limit the court's décision to the particular facts hère developed. It 
may well be that situations may develop where claims of a contingent 
character may hâve no standing in a court of equity. The status of 
contingent claims similar to that at bar is explained in People v. Met- 
ropolitan Surety Co., 205 N. Y. 135, 98 N. E. 412, Ann. Cas. 1913D, 
1180, and the rules as to what claims are provable are set forth in 
Pennsylvania Steel Co. v. New York City Railroad Co., 198 Fed. 721, 
117 C. C. A. 503. If, therefore, this estate had been wound up prior 
to March 11, 1913, without a stockholders' reorganization, this claim 
would not hâve been provable, and would hâve been barred. 

In such cases there is a fund for distribution, and the necessity for 
ascertaining claims "at a time consistent with the expéditions settle- 
ment" of estâtes is the reason for holding as nonprovable those claims 
"which are so uncertain that their worth cannot be ascertained," even 
if such claims be "highly meritorious." But where, ^s hère, there is 
a stockholders' reorganization, and the new company by its own act 
sets in motion the default which matures a contingent into an absolute 
liability, a court of equity cannot permit it to benefit by that act. 

Tf Hpfendant Maxwell Motor Company, Incoporated, had let March 
11, 1913, go by without filing its intention not to assume the lease, it 
would hâve hp-^n liable to plaintiffs. When it became the owner of the 
property of Maxwell-Briscoe Motor Company, it knew or ought to 
hâve known the latter's contingent liability in respect of this lease, and 
it would be strange if a court of equity would permit a creditor to be 
so positioned as to prevent him from proving bis claim or participating 
in a reorganization, while at the same time leaving him remediless 
by virtue of the act of a corporation created as a part of the plan of 
2C9 F.— 20 
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reorganizatioii; for it must not be forgotten that the March rent was 
paid after the decree of sale and after the delivery of the property 
thereunder to Maxwell Motor Company, Incorporated. 

It is suggested that, if the conclusions of the spécial master be sus- 
tained, difficulties will arise in working out the plans of bénéficiai re- 
organizations ; but I think this is a needless f ear. Equity usually suc- 
ceeds in molding its decrees to the requirements of the situation with 
which it deals, and finds a way to practical as well as just results. 
Other points raised are fuUy covered by the spécial master 's report and 
do not require élaboration. 

Exceptions are overruled, and the spécial master's report is sustain- 
ed. Submit decree on notice. 



M.4KCUS BKOWN HOLDING CO. v. FELDMAN et al. 

(District Court, S. D. New York. December 15, 1920.) 

1. Courts «^='347 — Multifarious MU against tenant and «fficer to test Housîng 

Laws considered under equity rule 36. 

A biU by a landlord against liis tenants to require them to vacate the 
property, and against the district attorney to restrain the enforcement 
of the New îork Housing Laws, though multifarious, présents matters 
which can properly be considered together, as authorized by Suprême 
Court rule in equity 26 (201 Fed. v, 118 C. C. A. v), since the détermina- 
tion of the validity of the statutes will settle ail questions. 

2. Landlord and tenant <S='280 — BiU in equity does not Ue to dispossess 

tenants. 

A landlord cannot proceed by bill in equity to dispossess tenants holding 
over after the expiration of the lease, since an action of ejectment affords 
a complète remedy. 

3. Trial <S='11(3)— Bill for légal relief transfemed to law side. 

A bill in «quity, which seeks relief obtainable by action at law, need 
not be dismissed, but can be transferred to the law side, and a repleader 
granted under Act March 3, 1915 (Comp. St. § 1251a-1251c). 

4. Injunction <S='105(2)— -Will issue to restrain prosecution under unconstitu- 

tional statute to protect rights of others. 

Though, ordinarily, equity will not enjoin prosecution for violation 
of statutes alleged to be unconstitutional, but will permit that défense to 
be interposed in a prosecution, it can issue such Injunction to restrain 
prosecution under the New ïork Housing Laws of 1920 (Laws 1920, c. 
951), if they are invalid, since thereunder the landlord's agents and em- 
ployés can oe proseeuted for f allure to furnish service to tenants, which 
would afCect the landlord's property rights without his havlng an oppor- 
tunity to be heard. 

5. Trial <S='11(3) — Légal cause, involvîng saine question as équitable cause, 

will not be transfen'ed to law side. 

Where a bill in equity states a légal cause of action against tenants and 
an équitable cause of action to enjoin the enforcement of the statutes on 
which the tenants rely, both of which causes will be determined by ascer- 
taining the validity of the laws, the légal cause of action need not be 
transferred to the law side, but can be determined in connection with the 
équitable cause. 

6. Constitutional làw "S=>211 — "Equal protection of laws" does not prevent 

classification. 

ïhe "equal protection of the laws" guaranteed by Const. V. S. Amend. 
14, means the protection of equal laws, and requires every state to give 

^z^Fot other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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equal protection and seeurlty to ail under Ukc clrcumstances, to the end 
that no greater burden shall be laid on one than on others In the same 
calflng and condition ; but sucli requivement does not prevent a classi- 
fication of persons for purposes of régulation, If the classification bas rea- 
sonable basis under tbe clrcumstances. 

[Ed. Note. — l'or other définitions, see Words and Phrases, First and 
Second Séries, Equal Protection of the Law.] 

7. Constitutional law <S='48 — Statute presumed constitutional. 

An.v Ipsiplative act is presumptively constitutional, even though it Is 
novel législation. 

8. Constitutional law <3=70(3) — Wisdoni of législation not question for 

courts. 

'Die wisdom, expediency, or sincèrity of législative action is not open 
to Judicial Inqulry. 

9. Constitutiorml law <S=48 — Court cannot présume that reasonable rent un- 

der HoHsing Laws is not market rent. 

In a suit attackiiig the validity of the New York Housing I^aws of 
September 1920 (Laws 1020, ce. 913-945, 948-952), which prevent dis- 
possessing of a tenant at the expiration of his teriu, if he is able and will- 
ing to pay a reasonnble rent to be dotermined by proceedings under the 
statute, in which suit no accusation wns made that those charged with 
ùdjusting the rent were rendering the laws unconstitutional by their 
practlcal interprétation tliereof, the court cannot assume that the reason^ 
able rent, as flxed by those proceedings, would dlffer from the rent which 
the landlord could obtain by bargain in open market and therefore cannot 
hold that those laws take the iandlord's property for private use. 

10. Constitutional law ©=12 — Constitution not strictly interpreted. 

A Constitution, unlike a Code or a statute, déclares only fundamental 
principles, and is not to be interpreted with the strietness of a private 
contract. 

11. Constitutional law 'S='117 — Contract clause docs not override state police 
power. 

A clause of the United States Constitution, prùhlblting a state from Im- 
pairing the obligation of contracta, does not override the police power 
of the State to establish régulations reasonably necessary to secure the 
health, comfort, or gênerai welfare of the community. 

12. Eniin«nt domain <@='2(1) — ^Police régulations niay interfère with enjoy- 
ment of property vvithout providing compensation. 

ïhe Législature of a state may make police régulations, although they 
interfère with the full enjoyment of private property, and no compensa- 
tion is given therefor. 

13. Constitutional law ©=39 — State's public policy is found in Constitution 
and valid laws. 

No state can hâve a public policy, except what is found In Its Constitu- 
tion and in its laws constitutionally enaeted. 

14. Landlord and tenant 'S=>3, 200(1%) — Business of renting dwellings Is sub- 
ject to régulation, tncluding the flxing of rents. 

The business of renting dwelling houses is a matter so aftected with 
public intcrost that it may be regulated under the police power of the 
state, and such régulation may Include the fixing of rents in times of ab- 
normal stress, since the fixing of the price of necessaries is a iong- 
established exercise of the police power. 

15. Constitutional law <^=>240(1) — Classification of dwelling house landlords 
for régulation h«ld rcasonable. 

The classiUcatiou of the New York Housing laws, which apply only to 
landlords renting dwelling houses, is not so unreasonable as to iuvalidate 
those laws, in view of the fact that the shortage of dwelling bouses was 
especially acute, and of the necessity of ^obtaining dwellings without delay. 

©=»Por other cases see same topic & KEY-NUMBÊR in ail Key-Numbered Dlgests & Indexe» 
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16. Constitutional law ®=>211 — Power of classiflcation restricted, only if 
no reason could sustain it. 

The classification adopted by tlie Législature ean be lield iiivalid only iC 
there is no reason wlilch ean be coneeived wliich would sustain tbe classi- 
fication. 

In Eqtiity. Suit by the Marcus Brown Holding Company against 
Marcus Feldman and others. On hearing on application to show cause 
why an injunction pendente lite should not be granted. Application 
denied, and bill dismissed. 

Hearing under order to show cause, dated November 18, 1020, rcquiring the 
défendant Swann, as district attorney, to show cause why he should not be 
restrained pendente lite from instifuting proceedings or actions of any lànd 
against the plaintiff, its agents, etc., for failure or refusai to furnish heat, 
water, elevator service, etc., to tlie other défendants; also requiring the other 
défendants to show why they should not be restrained from "entering upon 
or continuing to occupy" the dwelling apartmeut described in the bill of com- 
plaint herëin, or to make use of any property belonging to plaintiff without 
plaintiff's consent. 

Plaintiff is a corporation of New Jersey ; défendants citizens of New York 
and résidents of this district. About September 30, 1920, plaintiff became 
owner in fee of a large apartment house in this city, worth (as alleged) up- 
wards of $1,000,000. When plaintiff acquired this building, défendants other 
than the district attorney, were tenants therein holding an apartment under 
a written lease made by plaintiff's predecessor in title on October 1, 1917, 
and terminating September 30, 1920, which lease contains the usual mutual 
covenants for quiet enjoyment and peaceable surrender. This plaintiff land- 
lord and its predecessors in title are in légal effiect one légal entity. 

In March, 1920, the landlord notifled the tenant défendants to surrender pos- 
session of the apartment in question at the expiration of thelr lease ; in point 
of fact the landlord, before giving notice, executed a new lease, taking effect 
at the expiration of défendants' tenancy, to other parties presumably more 
satisfactory to the lessor. In June, 1920, tïie tenant défendants advised the 
landlord that they were "willing to renew the lease of apartment in your 
premises at a reasonable increase, to be determined by the mayor's committee." 

This was rejected, the landlord writing that it expected the tenants to "sur- 
render the premises on the expiration of lease as therein provided.'' At 
expiry the tenant défendants refused to move, and, having answered herein, 
we assume the truth of their pleading alleglng that they now are in occupancy 
of the apartment aforesald under the protection of certain statutes of the 
state of New York, and "are and at ail times hâve been ready, able, and will- 
ing to pay the fair and reasonable increase as the same may be determined by 
a court of compétent jurisdiction." 

Plaintiff, insisting upon its right to choose its own tenants, brings this suit, 
alleging the unconstitutionality of the statutes under which défendants justify 
rétention of said apartment, which statutes are (as appears by the tenant 
défendants' answer) chapters 942 and 947 of the Laws of New York for 1920. 
Plaintiff allèges, as further violating its rights in the premises, other stat- 
utes of New York, being chapters 943-94.5, inclusive, and chapters 948-952, in- 
clusive, and chapters 131, 132, and 135-138, inclusive, of the Laws of 1920. 

Défendant Swann, as district attorney, is sued because by chapter 131, as 
amended by chapter 951, there is added to the Pénal Law of the state the 
déclaration that any lessor, agent, janitor (or the like) of any building where- 
in lessees are, expressly or impliedly, entitled to hot or cold water, heat, 
llght, power, elevator service, téléphone, or any other service or facil- 
ity, who willfuUy or intentionally fails to furnish the same, or wlio so "inter- 
fères with the quiet enjoyment of the leased premises by such occupant," is 
guiliy of a misdemeanor. 

The prayer as to the tenant défendants is that they be "enjoined and re- 
strained from entering upon or continuing to occupy the apartment herein 

(gsjFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlge^ts & Indexes 
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described or to make use of any of the property belonglng to thls complalnant 
without the complainant's consent." As to the district attorney, tlie prayer 
is that he be enjoined from Instltuting any proceeding or action under the 
statute above alluded to or otherwise, for any failure or refusai on the part 
of the plaintlff to furnish the facilities above referred to to the tenant de- 
fendants or "any other person occupying any part of the building" (belonging 
to plaintitf) without "its consent or permission, and holding over against Its 
will after October 1, 1920, under color of the statutes and laws" above re- 
ferred to. 

Hearing is on the bill, the answer of the tenant défendants, the afiBdavlt, 
verified November 17, 1920, of Mr. Joseph A. Seidman, attorney for plaintiff. 
the affidavit, verlfled December 3, 1920, of Mr. Samuel K. Gerstein, attorney 
for tenant défendants, and certain public documents, viz. "Report of the 
Joint Législative Committee on Housing," transmitted to the Législature of 
New York on September 20, 1920, and the message (bearlng the same date) of 
Governor Alfred B. Smith relative to "housing facilities wlthin the state and 
recommending législation in référence thereto." 

It thus appears as a fact satlsfactorily proven that the statutes above 
enumerated from chapters 942-952, inclusive (except chapter 946), commonly 
and coUectlvely Itnown as the September Housing Laws), were made laws, 
for the reason and in response to the demand or emergency Insistently pre- 
sented to the Législature by the above-mentioned report of its own Joint com- 
mittee and by the Governor's message. The other statutes complained of by 
plaintiff are coUectlvely known as the "April Housing Laws." Assumlng 
législative power to enact ail thèse laws, the April statutes hâve been almost 
wholly superseded by those of September. The Importance of the earlier 
statutes, so far as thls bill is concemed, secms to be that, should the Septem- 
ber acts be volded, argument might be made that the April acts were revived ; 
hence complalnt la made of ail the housing législation of 1920. 

Joseph A. Seidman, of New York City, for plaintiff. 

Francis M. Scott and I. Maurice Wormser, both of New York City, 
amici curiae. 

Samuel R. Gerstein, of New York City, for tenant défendants. 

William D. Guthrie and Julius Henry Cohen, Sp. Deputy Attys. 
Gen., both of New York City (Elmer G. Sammis and Bernard Hersh- 
kopf, both of New York City, of counsel), for Joint Législative Com- 
mittee on Housing. 

Robert S. Johnstone, of New York City (John Caldwell Myers, of 
New York City, of counsel), for défendant Swann. 

David L. Podell, Benjamin S. Kirsh, and Jacob Podell, ail of New 
York City, for tenant. 

Before HOUGH, Circuit Judge, and MAYER and AUGUSTUS N. 
HAND, District Judges, sitting pursuant to Judicial Code, § 266 
(Comp. St. § 1243). 

• HOUGH, Circuit Judge (after stating the facts as above). Several 
objections to plaintiff's right to be heard hâve been insisted on and 
must be first considered. 

[1] The bill (it is said) sets forth several matters of a distinct and 
independent nature against several défendants and is therefore multi- 
farious. In our opinion this is true, but it is also true that the 
twenty-sixth Suprême Court rule in equity (201 Fed. v, 118 C. C. A. 
v) has rendered that défense unavailable, whenever, in the opinion of 
the court, "suificient grounds appear for uniting the causes of action 
in order to permit the convenient administration of justice." The 
rule has been thus interpreted in this district since its promulgation. 
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And see Crawford v. Washington, etc., Co., 233 Ked. 966, 147 
C. C. A. 635; Eclipse Co. v. Harley (D. C.) 244 Fed. 463, United 
States V. New England, etc., Exchange (D. C.) 258 Fed. 732. 

The separate matters in this bill are two — one a complète severable 
cause of action against the district attorney; the other (equally com- 
plète) against the tenant défendants— yet plainly the constitutionality 
or the reverse of any action by the district attorney dépends wholly 
upon the constitutionality of thèse housing statutes. The rights of oc- 
cupiers against landlords will, as to the services referred to in chapter 
951, dépend upon the constitutionality of the statutes permitting them 
to remain where they are not wanted. Consequeiitly the connection be- 
tween the rights of the tenant défendants and those of the district at- 
torney is so intimate that both rights grow out of the same mass of 
législation, and they should be tested together. This case afïords a 
good example of the wisdom of abrogating the strict rule regarding 
multifarious pleading. 

[2] It is'further said that the bill as affecting the tenant défendants 
is no more than an endeavor to bring an ejectrnent suit in equity. 
Such efforts hâve often been made and always failed (Smyth v. New 
Orléans, etc., Co., 141 U. S. 656, 12 Sup. Ct. 113, 35 L. Ed. 891), and 
this bill suggests no circumstances under which this court of equity 
would be empowered tq issue mandatory injunctions which would be 
the équivalents of writs of possession; yet this is the futile prayer of 
the bill. 

[3] But under modem procédure the dismissal of the bill does not 
necessarily follow. On the contrary, the court is required by Act 
March 3, 1915, 38 Stat. 956 (Comp. St. § 1251a-1251c), to transfer 
any action wrongly brought in equity to the law «ide, and grant a re- 
pleader. 

This plaintiff might, however, hâve brought an action for the re- 
covery of possession of real property (ejectment) at law and in this 
court. No State statute can define or limit the jurisdiction of this 
court; and this is trué, although it be assumed that thq défenses in 
ejectment authorized by the statutes enumerated would be as available 
to défendants in the United States courts sitting in New York as they 
are in the tribunals of the state. 

[4] It is next objected that the bill cannot stand as against the 
district attorney, because the question must be raised after indictment, 
and in the criminal court. Considering the actual séquence of events 
in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 
L. R. A. (N. S.) 932, 14 Ann. Cas. 764, Truax v. Raich, 239 U. S. 33, 
36 Sup. Ct. 7, 60 U. Ed. 131, E. R. A. 1916D, 545, Ann. Cas. 1917B, 
283, Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. Ed. 755, 
E. R. A. 1917E, 938, Ann. Cas. 1918A, 1024, and Hammer v. 
Dagenhart, 247 U. S, 251, 38 Sup. Ct. 529, 62 L. Ed. 1101, 3 A. L. 
R. 649, Ann. Cas. 1918E, 724, courts of first instance may well refrain 
f rom much légal exposition. 

It is true that the reasons assigned in some of thèse cases for going 
into equity weré in substance that the party complaining would be 
injured in some constitutional right by the opération of a statute al- 
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leged to be unconstitutional without ever being proceeded against him- 
self, while in this instance plàintiff is personally subject to the opéra- 
tion of chapter 951. 

But the public documents above mentioned prove that the object of 
chapter 951 is not to extend criminal liability to owners of apartment 
houses, for that was donc in April by chapter 131. The purpose is to 
make criminally liable substantially ail of the landlord's servants or 
agents concerned in the opération of an apartment house; and the 
reason for this is that it had been found practically impossible to prove 
guilty knowledge on the landlord's part, wherefore conviction was im- 
possible. 

We do not understand that the Suprême Court bas in proceedings 
like this barred from equity ail persons v^^ho may be pursued under a 
criminal statute, but only those who hâve under the statute a fair op- 
portunity of raising the constitutional question in criminal proceed- 
ings brought directly against them. But in the cases which the Lég- 
islature expected to produce by chapter 951 this défendant would hâve 
no standing; yet if its agents are convicted such conviction may ob- 
viously produce civil suits against and résultant liability on the part of 
this plaintifï. 

Without attempting to deflne the limitations of bills in equity against 
officiais charged with the administration of the criminal law, we think 
this suit is within the practice of the cases cited. We therefore bave 
before us two causes of action severally cognizable in this court, though 
not in the same litigation. This is not because the bill is multif arious, 
but because one cause of action is légal and the other équitable. We 
may shortly note hère that the jurisdictional amount is well pleaded, 
which is enough for présent purposes. 

[5] It is, however, plain that if the statutes affecting the rights of 
the plaintifï and the tenant défendants are constitutional plaintifï can 
no more succeed in an action of ejectment at law than it can under this 
bill in equity, and it is equally clear that if such statutes are constitu- 
tional the bill against the district attorney should be dismissed. It is 
therefore an idle ceremony to separate the causes of action and send 
one to the law side of the court, and we shall now consider whether in 
any form of procédure on either side of the court or against any de- 
fendant, plàintiff bas revealed a cause of action. 

Disregarding chapter 948, which affects Bufifalo and Rochester only, 
and speaking generally of the other September laws, the législative 
intent is this: Within what may be called the metropolitan district 
(New York City and contiguous counties) the owners of dwellings, in- 
cluding apartment and tenement houses (but excepting buildings un- 
der construction in September last, lodging houses for transients and 
the larger hôtels), are wholly deprived until November 1, 1922, of ail 
légal methods of removing from their premises the tenants or occu- 
pants of September, 1920, provided that such tenants or occupants are 
(in effect) ready, able, and willing to pay a reasonable rent or price 
for their use and occupation. Whenever (the commonest case in this 
city) the tenancy was from month to month, any demanded rent great- 
er than that of a year prior to such demand is presumptively unrea- 
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sonable and oppressive. Whether the landlord attempts to recover 
the desired rent by personal action, or tries to get back his premises 
by dispossess proceedings or ejectment, a September occupant can al- 
ways block him and remain in possession by bringing into court a sum 
équivalent to the last month's rent, until the issue of unreasonableness 
is passed on by court and jury. The landlord's former légal rights are 
intact, however, when the occupant is "objectionable," when the de- 
manding landlord is a "corporation formed under a co-operative own- 
ership plan," and when the building is in good faith required for the 
purpose of démolition and rebuilding or the personal occupancy of the 
owner. 

A knowledge of pre-existing law and the vvords of the statutes are 
enough to prove that the législative désire is to maintain for about two 
years the September status of the kind of dwellings ih which (by com- 
mun knowledge) lives the major portion of the population of the met- 
ropolitan district. This status is to be maintained against the land- 
lord's will if necessary, but at the option of the tenants, for the land- 
lord cannot sélect his tenants, but must accept what may be called the 
statutory tenants^ yet every such tenant is and will be as free to de- 
part and choose another landlord as he was before September, 1920. 

Finally, to prevent owners from rendering their apartments uncom- 
fortable for, if not uninhabitable by, the unwelcome statutory occu- 
pants, any intentional diminution or déniai of the ordinary facilities or 
conveniences of apartment house life is made a misdemeanor on the 
part, not only of the owner, but substantially of every person connected 
with the management of the building, if intentional failure to furnish 
such facilities can be proven against him. 

Speaking now specifically of the facts in the présent case, the tenant 
défendants herein, by law older than the state of New York, became 
at the landlord's option trespassers on October 1, 1920. Plaintiff had 
then found and made a contract with a tenant it liked better, and had 
done so before thèse statutes were enacted. By them plaintiff is, after 
défendants elected to remain in possession, forhidden to carry out his 
bargain with the tenant he chose, the obligation of the covenant for 
peaceable surrender by défendants is impaired, and for the next two 
years Feldman et al. may, if they like, remain in plaintiff's apartment, 
provided they make good month by month the allégation of their an- 
swer, i. e., pay what "à. court of compétent jurisdiction" regards as fair 
and reasonable compensation for such enforced use and occupancy; 
and meanwhile, if any person concerned in the management of the 
apartment house intentionally cuts off any of the facilities or conven- 
iences appurtenant to apartment house life when Feldman and Schwartz 
were presumptively desired as tenants, a crime has been committed. 

Since jurisdiction dépends on diversity of citizenship, plaintiff is 
entitled to urge violations of the state as well as the fédéral Constitu- 
tion, but this court will confine itself to the latter charter of rights, the 
construction of the state Constitution having been exhaustively con- 
sidered by the courts of the state in contemporaneous and similar lit- 
igation. It is asserted that by thèse statutes the obligations of plaintiff's 
contracts hâve been impaired, and so hâve those of a great number of 
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other landlords. This is plainly true ; the interprétation of section 10 
of article 1 of tiie Constitution made in Green v. Biddle, 8 Wheat. 1, 5 
L. Ed. 547, has never been departed from. 

Further assertion is that plaintiff and other landlords similarly sit- 
uated hâve been denied the equal protection of the laws in that the 
owners of finished and presumably occupied dwellings hâve been chosen 
for législative oppression, when no such burdens hâve been laid on 
owners of dwellings as yet unfinished or hereafter to be erected, nor 
upon those possessed of ofifice and business property, hôtels and the 
like, who use their real estate for purposes of profit in the same man- 
ner and to the same extent as do the dwelling house landlords. 

[6] It has been often said that the equal protection of the laws men- 
tioned in the Fourteenth Amendment means a pledge of the protection 
of equal laws, and more specifically that every state shall give equal 
protection and secunty to ail under like circumstances to the end that 
no greater burdens shall be laid upon one than are laid upon the others 
in the same calling and condition. Barbier v. Connolly, 113 U. S. 27, 
5 Sup. Ct. 357, 28 L. Ed. 923. But it is also fundamental that such 
equality is not as matter of law inconsistent with classification both for 
benefits and burdens, and exactly how that classification may be made 
has never been defined, and we think never ought to be, having regard 
to the infinitely changing circumstances of human society. When by 
classification or otherwise we arrive at "a partial or private law which 
directly purposes to destroy or affect individual rights," it is "uncon- 
stitutional and void," for "were this otherwise, odious individuals and 
corporate bodies would be governed by one rule, and the mass of the 
community who made the law, by another." Cotting v. Kansas City, 
&c., Co., 183 U. S. at page 105, 22 Sup. Ct. 41, 46 E- Ed. 92. While a 
forhidden resuit may be thus denounced, well-founded uncertainty as 
to means has produced the ruling that "what may be regarded as a dé- 
niai of the equal protection of the laws is a question not * * * 
easily determined, * * * no rule can be formulated that will cover 
every case," and the highest court has gone no further in the way of 
définition than to say that no class of persons shall be denied the same 
protection enjoyed by "other classes in the same place and in like cir- 
cumstances." Connolly v. Union, etc., Co., 184 U. S. at page 558, 22 
Sup. Ct. 431, 46 E. Ed. 679. The phrase "in like circumstances" leaves 
open a question newly presented in each new case. 

Again, it is said that thèse statutes put an end to liberty of contract 
and take property for a private use, and therefore in both respects 
amount to a déniai of due process of law. That as to one and a very 
large fraction of the contractual engagements current in this city there 
is no liberty of contract under thèse statutes cannot be denied, and that 
property is taken from the landlord for the use of the statutory tenant 
is also true, in the sensé that the property owner maybe and is in this 
instance compelled to let his property be enjoyed by one whom he does 
not want, and it may be true in anotheç sensé, although the statutory 
tenant be a person entirely satisfactory except in the amount of rent he 
pays, if there be any légal difiference between what the landlord could 
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gèt in the open market for his property and that reasonable rent for 
the fixing and recovery of which the state still affords légal machinery. 

But when appeal is made to the due process clause of the Fourteenth 
Amendaient it inust always be remèmbered that so far as the national 
Constitution is concerned thé phrase has never been authoritatively and 
finally deliniited or defined; définition has been declined, because it is 
better to ascertain meaning in each case by a process of judicial inclu- 
sion and exclusion. Davidson v. New Orléans, 96 U. S. 104, 24 L,. 
Ed. 616. 

[ 7 ] It is a wearisome truism that any législative act is presumptively 
constitutional ; it is also true that in popular, if not in professional, es- 
timation the présumption weakens in proportion to the novelty or singu- 
larity of the Statute. No législation really like that at bar has been dis- 
covered in American history by the research of counsel, and the near- 
est (and not very near) instances known to us are the stay and collection 
laws of many states (notably Kentucky) in the early days of the last 
century, and the limitations upon the private use of real property, 
eonsidered in Welch v. Swasey, 214 U. S. 91, 29 Sup. Ct. 567, 53 L. 
Ed. 923. 

[8J But, no matter how astonishing the législation appears to the 
citizen, it has been so many times said that the wisdom, expediency or 
sincerity of the Législature is not open to judicial inquiry, that citation 
is superfluous. Judicial review is, and always has been, properly lim- 
ited to an inquiry into the reason for the ascertained législative inten- 
tion — starting with the premise thait the mère "say so" of the Légis- 
lature does not furnish a reason by its mère existence. 

This inquiry has led courts very far, and it is doubtless true that rea- 
sons hâve of late years been judicially eonsidered concerning which 
previous générations were not asked to inquire, and would hâve perhaps 
deemed the inquiry superfluous, if not improper. How wide this in- 
vestigation has become, and how rapidly àts scope has enlarged, can 
be seen by comparing not only the décisions, but especially the briefs 
ând records in Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 
49 L. Ed. 937, with those in Muller v. Oregon, 208 U. S. 412, 28 Sup. 
Ct. 324, 52 L. Ed. 551, 13 Ann. Cas. 957. 

' The reason for thelaws hère involved is patent from the public doc- 
uments above mentioned; no appeal need be made to common knowl- 
edge or contemporary observation. In October last the Municipal 
Courts of New York City were flooded with more "notices to quit" — i. 
e., summary dispossess proceedings— -than had ever before been known 
during an entire year. They amounted to 100,000, and according 
to the estimate of familles commonly used by local relief associations 
and other statisticians the number of persons 'involved in each dispos- 
sess proceeding was not less than 4, and in ail probability 5. This 
meant that nearly 10 per cent, of the permanent population of the city 
would (if existing laws took their course) shortly be seeking other hab- 
itations on the eve of winter. 

The demands of a world at war had for several years produced such 
application of men, money, and material to otherand more immediately 
lucrative occupations that new dwellings in the city of New York and 
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adjacent territory were conspicuously absent, while the same attrac- 
tions that had practically stopped building had increased the home- 
seeking population of the city to an extent unstated, but certainly large. 

This almost total absence of new homes produced a demand for the 
old out of proportion to the supply. Such demand raised the market 
value of the old, and correspondingly diminished économie equality, or 
equality in bargaining, oetween any actual landlord and any Would-be 
tenant, either new or old. Such conditions produced a reason deemed 
sufficient by the Législature to pref er in the struggle for living space 
the tenants in possession to ail others, and to them was given the option 
of remaining at a reasonable rent, so called — really a statutory charge 
for use and occupation — Dut there was secured to the landlord a légal 
machinery for ascertaining such reasonable compensation. 

[9J As matter of law we cannot hold that the market value or price 
— i. e., what is fetched when goods are bought and sold in the ordinary 
course of trade (Muser v. Magone, 155 U. S. 240, 15 Sup. Ct. 77, 39 
L. Ed. 135) — is for the use of real property anything différent from 
that reasonable rent or use charge secured to the landlord by thèse 
statutes. We hâve nothing before us but the statutes ; no accusation 
is made that those charged with adjusting rent are rendering the acts 
unconstitutional by their practical interprétation of their duties there- 
under. We therefore drop from f urther considération the second part 
of plaintifï's argument regarding the taking of his property for private 
use. This does not, however, afïect the asserted constitutional right to 
"choose his own tenant." Thus, we think, is reached the pnly inquiry 
open to a court: Is the reason assignable for the Housing L^ws con- 
stitutionally sufficient to overcome the constitutional objections pre- 
sented ? 

[10-12] It cannot be too often said that a constitution is not a code 
nor a statute, that it déclares only fondamental principles, and is not 
"to be interpreted with the strictness of a private contract." Légal 
Tender Cases, 110 U. S. 421, 4 Sup. Ct. 122, 28 L. Ed. 204. To this 
doctrine we owe the rulings that even the contract clause of the Con- 
stitution does not override the power of the state to establish régula- 
tions reasonably necessary to secure the health, comfort, or gênerai 
welfare of the community — that is, to exercise the police power of the 
state (Atlantic, etc., Co. v. Goldsboro, 232 U. S. 548, 34 Sup. Ct. 364, 
58 L. Ed. 721) ; that in Hke manner "reasonable restraints" may be 
placed upon freedom of contract (Rail & River Co. v. Ohio, etc., 
Comm'n, 236 U. S. 338, 35 Sup. Ct. 359, 59 L. Ed. 607); and that a 
Législature may make police régulations, although they interfère with 
the fuU enjoyment of private property, and no compensation be given 
(Chicago, etc., Co. v. Drainage Comm'n, 200 U, S. 561, 26 Sup. Ct. 
34L 50 L. Ed. 596, 4 Ann. Cas. 1175). Such décisions (and we cite but 
few of many) reduce the question to this : Are thèse statutes an ex- 
ercise of police power reasonably suitable for combating or lessening 
the evil proved, and therefore constitutional, although at other times 
and under other circumstances they might plainly be obnoxious to 
fundamental principles of constitutional government ? '■■ 

[13] In briefs something is said to the effect that the statutes are 
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justified because consonant with the state's "public policy." The as- 
sertion gets nowhere, for it is firmly established that no state can hâve 
a pubHc poHcy, except what is to be found in its Constitution and its 
laws constitutionally enacted. People v. Hawkins, 157 N. Y. at page 
12, 51 N. E. 257, 42 L. R. A. 490, 68 Am. St. Rep. 736. This case 
stands or falls on police power. Définition of this phrase bas never ad- 
vanced over Chief Justice Taney's déclaration that it is no more than 
the power inhérent in a sovereign. L,icense Cases, 5 How. at page 583, 
12 L. Ed. 256. Applied to a state, this means its reserved sovereignty, 
inhérent and incapable of heing bartered away, because necessary for 
the state's existence, and lessened only by what the people of the state 
joined with ail the other people of the other states in conveying to 
and consolidating in the United States. 

On reason, then, if a given subject-matter is appropriate to the ex- 
ercise of sovereign action, and such action bas not been expressly and 
absolutely prohibited by the fédéral Constitution as authoritatively 
construed, the législative resuit is not forbidden, where the purpose is 
within the range of reserved sovereignty, the means appropriate, and 
the reason sufficient, evèn though in reaching the resuit some toes be 
trodden on; and how many toes and how severely they may be tram- 
pled is a question that varies with circumstances. We may inquire, 
therefore, whether the subject-matter of thèse statutes is historically 
appropriate for législative régulation. While rarely, if ever, exercised 
in America, there can be no doubt that one of the oldest exercises of 
sovereignty has been to fix the price and use of some of the necessities 
of life, especially hread. Shelter is as much a necessary as bread, and 
that likewise has in times of stress been the subject of régulation, and 
indeed of apportionment. rreund on Police Power, § 308. 

There hâve been, however, since the dawn of our légal history, some 
occupations closely allied with the necessities of life, which hâve al- 
ways been governmentally regulated, both as to priées chargeable and 
persons to be served. The usual examples are innkeepers, carriers, mill- 
ers, ferrymen, and wharfingers. At common law the property of thèse 
men was held to be devoted to a public use, and their occupations were 
public business. State v. Edwards, 86 Me. 102, 29 Atl. 947, 25 E. R. 
A. 504, 41 Am. St. Rep. 528. From'this ancient doctrine grew the 
famous séries of "elevator cases." Munn v. Illinois, 94 U. S. 113, 24 
h. Ed. 77; Budd v. New York, 143 U. S. 517, 12 Sup. Ct. 468, 36 L. 
Ed. 247; Brass v. North Dakota, 153 U. S. 391, 14 Sup. Ct. 857, 38 
h. Ed. 757. 

In and by thèse décisions the doctrine of property devoted to a pub- 
lic use became the doctrine of property affected with a public use, even 
when (as in the North Dakota Case) the elevator owner really wished 
to, and actually did, confine his storage facilities to grain he had him- 
self bought and désired himself to sell again. Cf. dissenting opinion 
of Brewer, J. The step from property affected with a public use to 
a "business affected by a public interest" (i. e., fire insurance) was taken 
in German Alliance, etc., Co. v. Kansas, 233 U. S. 389, 34 Sup. Ct. 612, 
58 E. Ed. 1011, L, R. A. 1915C, 1189), and it must be now accepted on 
that authority as an "underlying principle that business of certain 
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kinds holds such a peculiar relation to the public interests that there îs 
superinduced upon it the right of public régulations." 

[14] Since this pronouncement, and its legitimate and logical sequel, 
the "trading stamp" case (Rast v. Van Deman, 240 U. S. 342, 36 Sup. 
Ct. 370, 60 L. Ed. 679, L. R. A. 1917A, 421, Ann. Cas. 1917B, 455), 
it may be and has been asserted that any business is affected with a 
public interest as soon as the electorate become sufficiently interested 
in it to pass a regulatory statute. It is not necessary to go so far, but 
we must and do hold that the business of renting out living space is 
quite as suitable for statutory régulation, and as much afïected with 
a public interest, as fire insurance and trading stamps. It is easy to 
multiply quotations as to the inviolability of private business. It is 
singular how uniformly they corne from décisions holding some busi- 
ness open to intimate régulation, while saying that, if such business 
were only private, it could not be regulated ; but never is "private busi- 
ness" defined. It is another of those phrases which is left to a pro- 
cess of "inclusion and exclusion," which really means a finding of facts. 
Thus, when People v. Budd passed through the Court of Appeals in this 
State (117 N. Y. 1, 22 N. E. 670, 682, 5 L. R. A. 559, 15 Am. St. Rep. 
460) Judge Andrews declared : 

"That no gênerai power résides In the Législature to regulate private busi- 
ness, prescribe the conditions under •which it shall be conducted, flx the priée 
of commoditles or Berrices, or interfère with freedom of contract, we cannot 
doubt." 

Similarly and very lately it was said in Producers, etc., Co. v. Rail- 
road Commission, 251 U. S. 228, 40 Sup. Ct. 131, 64 L. Ed. 239: 

"It is, of course, true that, if the pipe Une was constructed solely to carry 
oll for particular producers under strictly private contracts, and never was 
devoted by its owner to public use — that is, to carrylng for the public — the 
Btate could not by mère législative fiât, » • ♦ couvert It into a public 
utility or make its owner a common carrier." 

That applicant had donc just what the présent plaintiff wants to do 
— selected its own customers, but it was regulated into taking cus- 
tomers it did not want, and so was Mr. Budd's elevator. 

If, therefore, the allotment of necessaries in times of stress is a gov- 
ernmental function known to historié law, and the business now af- 
fected is (in such circumstances) one capable of being afïected with 
a public interest, nothing remains of plaintifï's contention, except the 
complaint of inequality in légal protection, i. e. of classification. This 
is the nub of the matter, for it is plain that a reason must be clear 
which justifies on fundamental — i. e., constitutional — principles, the 
sélection of one class of landlords for régulation and one class of ten- 
ants for favor and protection. 

[15] The reason is clear; in property other than dwellings there 
was not, or there was not shown to be, such scarcity as existed in re- 
spect of livable rooms and apartments ; the conséquences of a scramble 
for stores or offices are not of the same deteriorating social character 
as is one for homes; men and women who want a place to sleep are 
peculiarly at the mercy of landlords, and that inequaUty in bargaining 
recognized in Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. 
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Ed. 780, as a proper reason for régulation was présent ; whîle new build- 
ings would certainly cost very much more than had the old ones ; where- 
fore, if price régulation or limitation as to them was attempted in ad- 
vance of completion at unknown cost, it would probably prevent ex- 
actly what was necessary to relieve the shortage that occasioned the 
evil to be combated. 

[16] If the power of classification by Législatures was ever judi- 
cially limited, the effort has been abandoned, unless some limitation 
can be found in the statement that a distinction is arbitrary, where no 
"state of facts reasonably can be conceived that would sustain it." 
Rast V. Van Deman, supra. Mo such rule, if it be a rule, finds appli- 
cation hère. It is unnecessary to further parade décisions ; f rom the 
Slaughter House Cases, 16 Wall. 36, 21 L,. Ed. 394, to that of the Pro- 
ducers' Company, supra, at the last term of court, ail the Fourteenth 
Amendment décisions are alike in refusing dogmatic définition and 
avoiding production of results by an inexorable légal logic ; much, in- 
deed most, has been left to circumstances as they arose, so that re- 
ported cases are not so much précédents of law as instructive and illus- 
trative historical incidents ; tlie effort has been to apply a sort of "rule 
of reason" to eternally changing facts. 

Having examined the reason for thèse laws to the best of our abil- 
ity, we hold it shown that an emergency existed, and that the résultant 
evil threatened to spread ; that the législative remedy is of a kind long 
known to the law, though not hitherto used in America ; that the busi- 
ness aflfected is one capable of "superinducing the right of public rég- 
ulation" ; that the reason assignable for such régulation as embodied 
in the statutes challenged at bar is the kind of reason justifying this 
kind of statutes, and, it being sufiicient in kind, we are not, and as a 
court cannot be, concerned with its sufficiency in degree. 

We speak only in the présent tense, and hold the statutes complained 
of to be constitutional ; but it does not necessarily follow that because 
they violated no fundamental law in September or 'December, 1920, 
they will never so violate. Should it be shown thereafter that the rea- 
son for the laws had in fact passed, questions may arise not now before 
us, and as to which we do not wish to seem to foreclose discussion. 

It appearing that no ground exists for either suit in equity or action 
at law, it is ordered that the bill be dismissed, without préjudice and 
without costs. 

MAYER and AUGUSTUS N. HAND, District Judges, conçur. 
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POPE V. UNITED STATES SHIPPING BOARD BMERGENCÏ FLEET 

CORPORATION. 

(District Court, S. D. Florida. Aprll 15, 1920.) 

United States <SC53l25 — Emergency Fleet Corporation may be sued without 
consent of Congress. 

The Emergency Fleet Corporation, whleh was organized wlth the or- 
dlnary powers and llablllties of corporations, but ail of whose stock is 
owned by the United States, and which opérâtes on money provlded by 
the government, is not a governmental establishment, and may be sued 
without the consent of Congress to such suit. 

At L,aw. Action by J. W. Pope against the United States Shipping 
Board Emergency Fleet Corporation. On motion to dismiss, and on 
demurrer to a plea to the jurisdiction. Motion denied, and demurrer 
sustained. 

George W. Powell, of Dora, Ala., for plaintiff. 
H. S. Phillips, of Tampa, Fia., and Fred Botts, of Jaçksonville, Fia., 
for défendant. 

CALL, District Judge. The question raised by the motion to dis- 
miss and the plea to the jurisdiction is: Can the Shipping Board 
Emergency Fleet Corporation be sued; or, is it such a governmental 
establishment as exempts it from a suit? 

The corporation was organized under the laws of the District of 
Columbia, pursuant to authority contained in the act of Congress 
(Comp. St. § 8146f), with the ordinary powers and liabilities bi cor- 
porations provided for by the laws goveming the formation of cor- 
porations in the District. The United States is the sole owner of 
the stock of said corporation. The business of the corporation was 
building and completing ships, and buying material for same, oper- 
ating and chârtering ships, etc. The money paidout was the money 
provided by the government. 

The cause of action alleged in the déclaration is a breach of con- 
tract of sale made by the corporation with the plaintiff for certain 
material in storage yards theretofore purchased by the corporation 
for building, finishing, and repairing ships. Do thèse facts make the 
suit one against the United States, and, therefore, not cognizable in 
this court unless the Congress has consented to such proceeding? 
I think not. 

In the case of Bank of the United States v. Planters' Bank of Geor- 
gia, 9 Wheat. 904, 6 L. Ed. 244, the Suprême Court distinctly held that 
the fact that the state of Georgia was a stockholder in the. défendant 
bank did not make the suit one against the state. This décision was 
by Chief Justice Marshall, and, so far as I am aware, has never been 
overruled or modified, nor do I think that the fact that the state 
was not the sole stockholder, as is the case in the présent suit, material. 

Under the act of Congress the United States was authorized to 
subscribe for not less than a majority of the stock, and if such ma- 
jority had been subscribed for, rather than the whole, it could not well 

iP=Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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be said that the décision of the above case did not apply and fully 
cover the question at issue hère. 

The Circuit Court of Appeals for the Second Circuit, in the case of 
Salas V. U. S., 234 Fed. 842, 148 C. C. A. 440, held that a conspiracy 
to defraud the Panama Railway, the stock in which was owned by 
the United States, the operating expenses paid by the United States, 
and the receipts from such opération the property and money of the 
United States, was not a conspiracy to defraud the United States; 
and this décision, as I understand it, was made upon the authority 
of Bank of the United States v. Planters' Bank of Georgia, above. 
See, aiso, Gould Coupler Co. v. This Défendant and Employers' Lia- 
bility Assurance Corporation v. This Défendant, 261 Fed. 716, decided 
by Judge Hand in the Southern District of New York. 

It is true that the Circuit .Court of Appeals of the Ninth Circuit 
in Ballaine v. Alaskan Northern Railway, 259 Fed. 183, 170 C. C. A. 
251, 8 A. U. R. 990, held that a suit against the railway company 
was a suit against the United States, and could not be maintained ; 
this holding being based upon the fact that the United States owned the 
stock of the railway, operated it, paid its expenses, and received the 
returns from such opération, which is exactly contrary to the holding 
in the Salas Case. Giving both décisions careful considération, the 
Salas Case impresses me as being based on sounder principles, and I 
therefore follow it. 

The décisions in the* cases referring to .ships are placed upon con- 
sent contained in the act itself, and are therefore of little value in 
deciding the question hère involved, unless it shall be contended that 
the fact that the government takes stock in corporations engaged in 
business pursuits other than government purposes by this act im- 
pliedly gives its consent to be sued ; but that is not the ground on which 
those décisions rest, as I understand it. They rest upon the ground 
that the corporation is a légal entity, with a right to sue and be sued, 
and a suit against the corporation is not a suit against the stockholders, 
or any of them, and it seems to me that this is a correct statement of 
the law. 

In the briefs I was referred to section 6 of the Deficiency Appro- 
priation Act of October 6, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 251a), passed by Congress, in which Congress specifical- 
ly mentions this défendant as a governmental establishment for the 
purpose of preventing transfer of employés from one department 
to another. Had the contention of counsel been the view taken of 
the défendant and its actings and doings by the members of Congress, 
it seems to me it would hâve been unnecessary, for the spécifie purpose 
of preventing the transfer of employés frohi one department to an- 
other, to hâve mentioned this défendant. It was singled out, and for 
that express purpose, and, which might readily be said, for no other 
purpose, it was viewed as a governmental establishment. 

For the reasons expressed above, motion to dismiss will be denied, 
and the demurrer to the plea to the jurisdiction will be sustained. 
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SIIWAB T. DOYLE, Celleetor of Internai ReveniM. 

(Circuit Court of AppeaU, Sixth Circuit. December 10, 1920.) 

No. 3364. 

1. Internai revenue ®=>8 — Estate tax applies to prier transféra in contempla- 
tion oi death. 

Uuder Revenue Act 1916, tit. 2, § 201 (Comp. St. § eSSôVab), imposlng 
tax on the estate of every person dying after the act took effect, section 
202, subjecting to the tax ail transfers made at any time In contempla- 
tion of death, and section 202b (Comp. St. § 6336%c), creating presump- 
tion that transfers without considération made wlthin 2 years of death 
are in contemplation . of death, transfers made before the act took effect 
by oiie who dlied after it became effective are taxable, since the death is 
the generating source of the tax, whether the transfer took effect imme- 
diately or oûly at death, and there is no reason why both classes of trans- 
fers should not be equally taxed. 

t. Internai revenue <3=>3 — Classifica.tion of transfer in contemplation of deatli 
as testamentary is wlthin power of Congress. 

A classification of transfers made In contemplation of death and of 
those Intended to take effect after the death of grantor as equally testa- 
mentary in character is one withln the iwwer of Congress. 

t. Constitutional law <S=288 — Internai revenue <®=2 — Tax on testamentary 
transfers made before act toolt effect does not deny due process of law. 

Intenial Eevenue Act 1916, tit. 2, § 202 (Comp. St. § 63.36%c), when 
construed to Impose a tax on transfer made before the act became ef- 
fective by one who dled thereafter, Is not void, as denying due process of 
law or as violating Const. amena. 5. 

4. Internai revenue ^=>6 — Tax on te«$tamentary transféra is not "<Urect tax." 

The estate tAr levVd by Intérim] Rpvptihp Af>t 1016. tjt. 2. 5 202 (Comn. 
St. i 6336 Vac), on transfers made In contemplation of death, Is not a "di- 
rect ti«x," wlthin the constitutional requlrement of apportlonment, but is 
clearly an excise or duty tax. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Direct Tax.] 

6. Constitutional law <S=>42 — Executor, paying tax, cannot object that it de- 
stroyed vested rights of transférées. If not injured. 

The exécuter of a décèdent, who pald the estate tax on a transfer made 
in contemplation of death before the act became effective, cannot, in an 
action to recover the tax, object to the statute as unconstitutional, be- 
cause interferlng with the vested rlghts of the transférées, since any one 
attacklng a statute as unconstitutional must show that the alleged un- 
constitutional feature Injures him. 

6. Constitutional law <9=»190 — Rétroactive tax on testamentary tntnsfers is 

valid. 

The estate tax levied by Revenue Act 1916, tit. 2, g 202 (Comp. St. i 
6330y2C), on transfers made in contemplation of death, Is not unconsti- 
tutional merely because it is rétroactive, in that it applies to transfers 
made before It took effect by those who dled thereafter. 

7. Internai revenue- "©=&— -Subséquent statute held not construction that 

earlier one did not tax transters made before enactment. 

The fact that the Revenue Act of 1919 (Comp. St. Ann. Snpp. 1919, S 
6336l^a et seq.) expressly states that transfers in contemplation of death 
, are taxable, whether made before or after the passage of the act, was not 
a construction by Congress that, Revenue Act 1916,. tit. 2, § 202 (Comp. 
St. § 0336%c), whlch imposed a simllar tax without such express provi- 
sion, did not apply retroactlvely. 

^z::iFoT other cases se« same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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322^ 269 FEDERAL 'REPORTEE 

8. Internai revenue <S=>8 — Transfer in "contemplation of deatli" need not lie 

based on apprehenBto'n from exi»ting bodily condition. 

A transfer is taxable, as made in "contemplation of death," if the ex- 
pectatlon ori anticipation çjf .de?itli , in either tlie immédiate or reasonably 
close future is the moving cause of tlie transfer ; it not being necessary 
that death is immedlately impeïiding by reason of bodily condition, 
though the condition of grantor's health at the tlme of transfer is an 
important feature in determining the ultimate question whether she was 
directly actuated by a contemplation of death. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Contemplation of Death.] 

9. Appeal anderror <S=>215(1) — Use of particular vvord in instruction held 

not réversible, without objection. 

In an instruction deflning the term "contemplation of death," wltMn 
tïie fédéral estate tax statute, the use of the word "distant," in the phrase, 
"anticipation of deatli in the reasonably distant future," instead of the 
Word "close," does not require reversai, \yhere therç Was nothing in 
the exception to call the trial court's attention to the proposition that 
the Word "close" should hâve been used, instead of "distant." 

10. Trial <S=>139(1) — CoUrt cannot weigh évidence on motion for directed 
verdict. 

A motion to direct a verdict is properly overruled, if there Is substan- 
tial testimony tending to support, a conclusion to the côntrary, slnce the 
court cannot weigh the testimony. 

11. Internai revenue 'S=338 — Evidence held to sustain verdict flnding transfer 
made >n c<>nten]plation of death. 

Evidence that Ji^ years before her death décèdent, who was then 
about 77 years of âge and was suffering from a disease *hïch is usually 
fatal, made a trust deed withoût considération, transferring more than 
half hçr propej-ty, and shortly theréafter made a will containlng some 
références to the transfer, held sufflcient to sustain a verdict findlng thé 
transfer was made in contemplation of death. 

12. Internai revenue !®=?>38^Statutorj' ptresiunption of fact can be consldered 
in determining whether transfer was in contemplation of death. 

In an action, to recover an estate tax coUected on a transfer alleged to 
hâve been made in contemplation of deatti, It was proper to instruct the 
jury that the presumption created by Internai Revenue Act 1916, tlt. 2, § 
202b (Comp. St. § eSSOVac), that voluntary transfers within 2 years be» 
fore death are in contemplation of death, could be taken into account in 
determining whether the transfer was made in contemplation of death. 

13. Evidence '©=472(1)— Witness cannot state fact which was for ultimate 

conclusion of jury. 

In an action to recover a tax collected on a transfer charged to hâve 
been made in contemplation of death, it was incompétent for plaintiff to 
state whether the grantor had an expectation of death in the near future, 
. which was the ultimate fact for the conclusion ofthe jury. 

14. Evidence <^471(9)— Witness without personal knowledge cannot testify 

to ùhderstandîhg. 

A wltness who àpparently had no first-hatid knowledge of the matter 
cannot testify as to his understanding of the purpose of grantor in mak- 
ing a transfer. 

15. Trial <S=>75— Objection to testimony as incompétent too late, where sàme 
objection to same matter was previously overruled, 

Wliere the objection to a question as to the inclusion of income from a 
tirust in the income tax retums of the grantor for the flrst year as im- 
material was overruled, and the witness answered, a subséquent objection 
to substantlally the same question, and motion to strike substantlally the 
same answer because they were incompétent, is too late to raise the ques- 
tion of the competency of the évidence. 

<g::3Por bther cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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16. Internai revenue 'S=>38 — Payment of state taxes held materialas to pur- 
pose of transfer. 

In an action to recover a tax collected on a transfer charged .to hâve 
been made in contemplation of death, where plaintif!: claimed the transfer 
was made for the purpose of avoiding a state tax, it was material to show 
that the grantor and the grantee had not paid any taxes in the state and 
were not liable so to pay. 

In Error to the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Action by Victor E. Shwab, as executor, against Emanuel J. Doyle, 
Collecter of Internai Revenue. Judgment for défendant, and plain- 
tiff brings error, Affirmed. ' 

W. F. Keeney, of, Grand Rapids, Mich., and John J. Vertrees, of 
Nashville, Tenn. (Willard F. Keeney and Julius H. Amberg, both of 
Grand Rapids, ]V[ich., and John J. Vertrees and William O. Vertrees, 
both of Nashville, Tenn., on the brief), for plaintiff in error. 

i'D. M. Kelleher, of Et. Dodge, lowa, and Myron H.' Walker, U. 
S. Atty., of Grand Rapids, Mich. (Wayne Johnson, Soliciter, Internai 
Revenue, Raymond Thurber, of New York City, and D. M. Kelleher, 
of Et. Dodge, lowa, Sp. Attys. Bureau of Internai Revenue, and 
Myron H. Walker, U. S. Atty., of Gra.n.d Rapids, Mich., on the brief), 
for défendant in error. 

E. S. Heller, Isaac Erohman, Edward E. Treadwell, John W. Pres- 
ton, and Garret W. McEnerney, ail of San Erancisco, Cal., amici 
curise. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit by plaintiff in error to recover an 
estate tax paid under protest. 

On April 22, 1915, décèdent, made to the Détroit Trust Company a 
deed absolute in form, conveying personal property worth about $1,- 
000,000 in trust, for the payment of both interest and principal to cer- 
tain beneficiaries, with no réservation in favor of the grantor. The 
conveyance took immédiate effect, and was accompanied by delivery 
of the property conveyed. It was purely voluntary and without mone- 
tary considération. Décèdent died September 16, 1916, possessed of a 
rémaining estate of about $800,000, upon which a tax was assessed 
and paid upon return by the executor under title 2 of the Revenue Àct 
of September, 8, 1916 (39 Stat. c. 463, U. S. Comp. Stat. § 6336y2a), 
which took effect seven days before decedent's death, viz. September 
9, 1916. That tax is not involved hère, nor is its validity questioned. 
The tax hère in question was assessed under section 202 of the same 
act (Comp.' St. § 6336y2c), as upon a transfer made in contempla- 
tion of death.. , 

Plaintiff contended below, and contends hère : ( 1) That the aCt was 
not intended to feach absolute^ conveyances in contemplation of death 
made before the passage of tbe act; (2) that, if so intended, it is un- 
constitutional ; (3) that tbere wâs no substantial évidence that the 

©=»For other caseg see same toplc & KEY-NUMBER in ail Key-NUDabered Dlgests & lad^xes 
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transfer was "in contemplation of death," within the meanîng of the 
statute. '.'.The trial court denied plaintiff's motion for a directed ver- 
dict, held the statute valid and applicable to the trust deed, if made in 
contemplation of death, and submitted to the jury the question wheth- 
er it was so made. There were verdict and judgment for défendant. 

[1] 1. Was the act intended to apply to transfers made before its 
passage? Section 202 includes in the taxable value of a decedent's 
estate (a) property held by the décèdent at the time of his death 
and subject thereafter to the payment of debts and expenses of 
administration, and to distribution as part of his estate; (b) property 
"of which décèdent has at any time made a transfer, or with respect 
to which he has created a trust, in contemplation of, or intended to 
take efïect m possession or enjoyment at or a f ter, his death, except in 
case of a bona fide sale for a faîr considération in money or money's 
worth" ; (c) property held jointly or as tenants in the entirety by 
décèdent and any other person. 

It will be observed that the transfers mentioned in subdivision (b) 
are of two classes — those made "in contemplation of death," and those 
"intended to take effect in possession or enjoyment at or after" death. 
Wè are concerned with the first only of thèse classifications. 

In our opinion the statute évidences an intent on the part of Con- 
gress that the tax should apply to ail transfers in contemplation of 
death, whether made before or after the passage of the act, provided 
the transferor's death occur after the act took efïect. This intent is, 
we think, evidenced by a variety of considérations. 

(a) Section 201 (Comp. St. § 6336y2b) imposes a tax upon the 
transfer of the net estate of "evèn^^ ^ person dying after the passage 
of this act." In section 202 the taxable estate of the décèdent em- 
bracés ail transfers of the two classes already mentioned which the 
décèdent has "at any time made." The remaining paragraph of sec- 
tiofi 202b not already set out déclares that— 

"Any transfer bf a materlal paît of his property In the nature of a fln^l dis- 
position or distribution thereof made by the décèdent toittiin two yearg prior 
to his death without such a considération [a fair considération ih money or 
money's worth] shall, unless shown to the contrary, be deemed to hâve been 
made in contemplation of death within the meaning oftljis title." 

The italicized words iç each of the above,,qùotations indicate, oii 
their face, an all-embracing intent, and are tnus prima facie oppqsed 
to a limitation to transfers made after the passage of the açt. 

[2] (b) The évident theory of thé statute is that transfers intended 
to take efïect after the death of the grantor, as well as those made in 
contemplation of death, are equally testamentary in character. Rosen- 
thal V. People, 211 111. 306, 309, 71 N. E. 1121 ; Keeney v. New York, 
222 U. S. 525, 536, 32 Sup. Ct. 105, 56 h. Ed. 299, 38 L. R. A. (N, S.) 
1139. Such classification is within the poweii of Congréss. The 
theory of taxation on account of transfers testamentary in character 
is that death is the gênera ting source of the tax. Knowlton v. Moore, 
178 U. S. 41, 56,, 20 Sup. Ct. 747, 44 L. Ed. 969; Çahen v. Brewster, 

1 Ali Italies in this opinion ours. 
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203 U. S. 543, 550, 27 Sup. Ct. 174, 51 L. Ed. 310, 8 Ann. Cas. 215. 
A transfer is accordingly taxed only at the death of the transférer, 
no matter how long the transfer may, précède death. Congress bas 
accordingly included the two classes of transfers in one and the same 
section and subjected them, so far as terms go, to precisely the same 
treatment. In our opinion a transfer intended to take eflfect in pos- 
session or enjoyment after the grantor's death would under this stat- 
ute be taxable, although made before the passage of the act. Wright 
V. Blakeslee, 101 U. S. 174, 176, 25 L. Ed. 1048. The natural infer- 
ence would be, in the absence of substantial évidence to the contrary, 
that the same resuit was intended as to transfers made in contempla- 
tion of death. 

(c) While the interests derived by a grantee under an absolute and 
immédiat ely effective conveyance in contemplation of death are vested, 
the same is true of any irrévocable conveyance which takes efïect in 
possession or enjoyment only upon the death of the grantor, although 
in the latter case such vesting is merely in expectancy. If Congress 
had power, as we think it had, to tax both classes of conveyances, even 
if made before the passage of the act, no good reason suggests itself 
why it should désire to discriminate betvifeen the two classes of trans- 
fers. 

It is not to our ininds unnatural, nor is it necessarily unjust, that 
Congress should intend that one taking a conveyance of a testamentary 
character, entirely without considération, should do so at the risk of 
having the transfer taxed, directly or indirectly, as would be the 
case were the transfer by will or hy conveyance taking effect at or 
after the grantor's death. Under this statute, however, the remaining 
estate of the décèdent, both in case of a transfer intended to take 
effect at the grantor's death and in the case of a transfer made in con- 
templation of death (as well as in the case of transfers by will), is 
made primarily liable for the tax, and it is only when the estate proves 
insufficient for the purpose that resort may be had, under section 209 
(Comp. St. § 6336y2J), to the personal responsibility of the transférée 
or to the property transferred, and even then a right of action over 
is given to the transférée. We find in the language of section 209 
("if a décèdent makes a transfer of or créâtes a trust with respect to, 
etc.") nothing which we think inconsistent with the construction of 
the act which we find disclosed by section 202 and by the other consid- 
érations to which vi'e hâve called attention. Section 209 pertains mere- 
ly to the remedy for the collection of the tax. 

(d) Congress has not been averse to imposing taxation for a period 
preceding the passage of the taxing act. This has been ordinary 
practice with respect to income taxes. Indeed, the revenue act of 
September 8, 1916, hère in question, provided for taxation of income 
accruing during the entire year beginning January 1, 1916. While 
in that case less than a year had elapsed, the distinction from the case 
presentedhere Ls one of degree and not of principle. The présent in- 
come tax act, however, passed February 24, 1919 (40 Stat. c. 18 
[Comp. St. Ànn. Supp. 1919, §■ 6336^83 et seq.]), imposed taxation for 
the year 1918, then wholly passed. 
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It is true that if the tax before us is rétroactive it might, at least 
theoretically, affect conveyances made many years before a grantor's 
death, but this considération is hardly practical. Congress would, we 
think, scarcely be impressed with a practical likelihood that a transfer 
made many years before a grantor's death (say 25 years, to use plain- 
tiff's suggestion) would be judicially found to be made in contempla- 
tion of death under the légal définition applicable thereto, and without 
the aid of the two years prima facie provision. The considérations 
which we hâve enumerated, not only outweigh in our opinion those 
opposed thereto, but we think clearly, positively, and imperatively de- 
mand that the act be construed as intended to apply to transfers of 
the class hère in question, although made before the act was passed, 
provided the death of the transferor occurs thereafter. 

[3-5] 2. Is the statute unconstitutional as applied to the trust deed? 
In our opinion the act, if so construed, is not void as denying due 
process of law, or as violating the Fifth Amendment to the Consti- 
tution. BiUings V. United States, 232 U. S. 261, 282, 283, 34 Sup. Ct. 
421, 58 Iv. Ed. 596; Brushaber v. Union Pacific R. R. Co., 240 U. S. 
1, 23, 24, 36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. 
A. 1917D, 414. Nor do we think the tax is to be classified as a direct 
tax, and thus void as within the constitutional requirement of appor- 
tionment. It is clearly an excise or duty tax. Scholey v. Rew, 23 
Wall. 331, 23 E. Ed. 99; Knowlton v. Moore, supra, 178 U. S. at page 
78, 20 Sup. Ct. 762, 44 E. Ed. 969 ; Flint v. Stone-Tracy Co., 220 U. 
S. 107, 159, 31 Sup. Ct. 342, 55 E. Ed. 389, Ann. Cas. 1912B, 1312; 
Keeney v. New York, supra, 222 U. S. at page 537, 32 Sup. Ct. 108, 
56 L. Ed. 299, 38 E. R. A. (N. S.) 1139. Without enumerating every 
objection suggested against the validity of the tax, we think it enough 
to say that in our opinion its validity must dépend upon whether or 
not it can be said to interfère with vested rights. As regards this 
considération, we may set to one side the interests of the beneficiaries 
under the trust deed. Not only are they not complaining, but no tax 
has been assessed against their interests. No interest, vested or un- 
vested, on their part is propbsed to be or can be taken under the 
statute and the existing facts, for not only is decedent's remaining 
estate able to pay the tax, but it has already paid it. Decedent's es- 
tate alone, and those interested therein under her will, must beàr the 
burden. It is settled law that one attacking a statute as unconstitu- 
tional must show that the alleged unconstitutional feature injures 
him. Southern Ry. v. King, 217 U. S. 524, 534, 30 Sup. Ct. 594, 54 
E. Ed. 868; Plymouth Coal Co. v. Pennsylvania, 232 U. S. 531, 544, 
545, 34 Sup. Ct. 359, 58 L. Ed. 713. ' 

[6] As to plaintifï's interest: Assuming that he is entitled to. raise 
the question, we think the statute iibt invàlid because applying to trans- 
fers made before its passage. It does not afifect transfers made after 
the transferor's death. Seing within the all-embracing power of 
Congress over the subject of excise and transfer taxation, it is not 
necessarily unconstitutional merely because rétroactive. Cooley on 
Taxation (3d Ed.) pp. 492M94; Billings v. United States, 232 U. 
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S. 261, 282, 34-Sup. Ct. 421, 58 L. Ed. 596, where tlie validity of the 
1909 tonnage tax on the use of foreign-built yachts was assailed as 
rétroactive; Brushaber v. Union Pacific R. R. Ce, 240 U. S. 1, 20, 
36 Sup. Ct. 236, 60 L. Ed. 493, Ann. Cas. 1917B, 713, L. R. A. 1917D, 
414, which involved the validity of the income tax of 1913 as against 
a similar objection; Stockdale v. Insurance Co., 20 Wall. 323, 331, 22 
I^. Ed. 348, et seq., which involved the Income Tax Law of 1867. 
True, none of the cases referred to is on ail fours virith the instant 
case; but we think the principles they announce are décisive. Dece- 
dent's death being the generating source of the taxation, and the stat- 
ute validly classifying it as of testamentary character, it logically 
follows, in our opinion, that it is valid to impose at decedent's death a 
tax on the testamentary transfer occurring iDcfore the passage of the 
act, regardless of the fact that title had already passed to the trans- 
férées. In Cahen v. Brewster, supra, 203 U. S. p. 549, 27 Sup. Ct. 
174, 51 L. Ed. 310, 8 Ann. Cas. 215, et seq., a statute imposing an in- 
heritance tax was sustained as to legatees of decedents dying prior 
to its enactment, but whose estâtes were still undistributed. This case 
is not without a certain amount of analogy ; nor is there any control- 
ling différence in principle between the assessment of a tax upon a 
previous testamentary transfer and the imposition of an income tax 
after the period covered thereby has wholly or in large part passed ; 
nor — considering that death is the generating source of estate taxa- 
tion — between an estate tax upon a transfer created by will and one 
tipon a transfer created by testamentary deed, merely because in the 
one case a right of revocation existed while in the other it is absent, 
or because one took effect before and the other after the death of the 
transferor. 

This conclusion makes it unnecessary to consider the correctness of 
the construction put upon the act by the trial judge, which distinguish- 
ed between the "net estate" burdened by the tax, viz. : that which re- 
mained at decedent's death, and the net estate resulting from a gross 
estate which includes, for purposes of measurement, property pre- 
viously transferred. 

[7] Plaintiff urges that, in including in the Revenue Act of 1918 
(40 Stat. 1057, 1097) the words "whether such transfer is made or 
occurred before or after the passage of this act," Congress indicated 
an understandihg that the act hère in question was not intended to so 
pro^ide. We think it, however, the more reasonable inference that 
the amendment of 1918 was made to elucidate without changing the 
law, and put at rest any controversy on the subject. Johnson v. So. 
Pacific R. R. Ce, 196 U. S. 1, 20, 21, 25 Sup. Ct. 158, 49 L, Ed. 363; 
United States v. Coulby (D. C.) 251 Fed. 982, 985, 986, affirmed (C 
C. A. 6) 258 Fed. 27, 169 C. C. A. 165. 

[8] 3. Meaning of the Phrase "in Contemplation of Death." — 
Plaintiff asked an instruction that — 

"The words 'in contemplation of deatli' do not refer to that gênerai expec- 
tation of death which every mortal entertains. but rather the appréhension 
which arises from some exlsting condition of body or some impending péril." 
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This request was refused, and the jury instructed that — 

"By the term 'in contemplation of death' Is not meant on tlie one hand the 
gênerai expeetancy of death whieh is entertained by ail persons, for every 
person knows that he must die. • • * On the other hand, the meanins of 
the term is not necessarily limlted to an expeetancy of immédiate death or a 
dying condition. * * » The term 'in contemplation of death' involves 
something bëtween thèse two extrêmes. Nor is It necessary, in order to con- 
stltutè a transfer in contemplation of death, that the conveyance or transfer 
lïe made wliile death is imminent, whileit is immediately impending by reason 
of bodily condition, ill health, disease, or Injiiry, or something of that kind. 
But a transfer may be said to be made in contemplation of death if the 
expectation or anticipation of death in either the immédiate or reasonably 
distant future Is the moving cause of the transfer." 

It may be conceded that plaintifï's requested instruction would hâve 
been proper as applied to a gift claimed to hâve been made causa mor- 
tis— when the grantor was in a dying condition. But the instant case 
presented no such issue or claim. The transfer in question was an 
absolute gift inter vivos, claimed by the government to hâve been tes- 
tamentary in character. On principle, and without présent référence 
to authority, the ultimate question concerns the motive which actuated 
the grantor; that is to say, whether or not a spécifie anticipation or 
expectation of her own death, immédiate or near at hand (as dis- 
tinguished from the gênerai and universal expectation of death some 
time), was the immediately moving cause of the transfer. Both the 
élément, of "existing condition of body," as distinguished from the 
grantor's mental state on that subject, and the term "impending," ^ 
are inconsistent with the prima facie provision of section 202b, which 
we hâve set out in paragfaph (a) of the first division of this opinion. 

Plaintifï's contention also overlooks the contribution which may be 
made to the grantor's state of mind and motive by a realization of 
the fact that she had already lived many years beyond the scriptural 
limit. Of course, the grantor's bodily health, especially as known to 
her, was an important factor in ascertaining her state of mind and 
determining the ultimate question whether she was directly actuated 
by a "contemplation of death." Upon principle we think the court's 
instruction correct. 

Nor do we think the trial court's définition in conflict with any set- 
tled and controlling rule of construction. No fédéral décision direct- 
ly in point is cited. Plaintifif relies on the décisions of the courts of 
New York, Illinois, Wisconsin, and California, construing similar 
statutes antedating the fédéral act (that of New York— 1892— being 
the first in point of time), not only as authority for the construction 
for which he contends, but as raising a presumption that Congress 
adopted the construction put by the highest courts of those states upon 
their statutes. 

In our opinion the décisions relied on by plaintiff do not completely 
or uniformly support his définition. The New York décisions are not 
convincing. In the Matter of Seaman, 147 N. Y. 69, 41 N. E. 401 
(1895), the expression "in contemplation of death" was said in effect 

2 The Century Dlctionary defines "impend" as: "To overhang; be ready to 
fall ; be imminent ; threaten ; be on the point of occurring, as something evil." 
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to be confined to conveyances causa mortis. While this statement was 
obiter, it seems to hâve been reflected in some at least of the subséquent 
décisions of the New York courts; and while the proposition above 
cited was definitely rejected in Re Dee's Estate (Sur.) 148 N. Y. 
Supp. 423, affirmed (1914) 210 N. Y. 625, 104 N. E. 1128, and con- 
veyances inter vivos held to be embraced within the phrase "in con- 
templation of death," it would not be unnatural that the décisions 
meanwhile construing that phrase should be more or less influenced 
by such earlier classifications. For instance, in the Matter of Spauld- 
ing's Estate, 49 App. Div. 541, 63 N. Y. Supp. 694, affirmed 163 N. 
Y. 607, 57 N. E. 1124, thé décision was substantially rested on the 
ground of lack of évidence that the conveyance was made when the 
grantor was in extremis, or that it was made to avoid the estate tax. 
In the Matter of Mahlstedt's Estate, 67 App. Div. 176, 73 N. Y. Supp. 
818, 820, decided before the statute had been definitely held to apply 
to gifts inter vivos, the essential question was said to be whether the 
transfer "was made in the then belief that he was not going to get 
well ; that ît was made in contemplation of his impending death, and 
for the purpose of defrauding the state of the transfer tax." Mani- 
festly, the question of intent to évade has no pertinency to the case of 
a purely testamentary conveyance inter vivos. Rosenthal v. People, 
211 111. 308, 309, 71 N. E. 1121. As showing the lack of the settled 
construction in New York contended for by plaintiffs, it is significant 
that in the Crary Case, 31 Mise. Rep. 72, 64 N. Y. Supp. 566, 568, 
the statute was defined as said to be — 

"intended to reach absohite transfers of property when niade under a certain 
condition, viz. wlien the transférer was contemplating death ; that is, th(! 
thought of death has talien so iinn a hold on his mind as to control and dic- 
tate his actions regarding his property. and the business is transacted while 
contemplating death, and considering what conditions would arise or exlst in 
the event of death without malîlng the transfer, or, to be more spécifie, the 
contemplation of death is the sole motive and cause of the transfer." 

The State of mind of the grantor was, at least impliedly, recognized 
as the ultimate test (page 569). 

The lUinois décisions fall short of supporting plaintifï's définition. 
In Rosenthal v^ People, 211 111. 306, 309, 71 N. E. 1121, 1123, the only 
définition of "ift contemplation of death" is this: 

"A gift is made in contemplation of an event when it is made in expectation 
of that event and having it in view, and a gift made when the donor is looking 
forward to his death as impending, and in view of that event, is within the 
language of the statute." 

The second half of the quotation presumably relates to the applica- 
tion to the statute of the facts of the case. Merrifield v. People, 212 
111. 400, 72 N. E. 446, contains no définition of the term we are con- 
sidering. The same is true of People v. Kelley, 218 111. 509, 515, 75 
N. E. 1038, 1039. There a question of fact was alone involved, the 
court finding no évidence tending to show that the transferor — 

"thoTight he was about to die at the time he cxecuted said trust deed or ttmt he 
madv said trust dccd in cotiiviii})latioii of his death." 
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In Re Estate of Cenlon, 234 111. 366, 370, 84 Ni Ev 1026, 1028, 18 
L. R. A. (N. S.) 458, 14 Ann. Cas. 107, the définition 'given in Rosen- 
thal V. People was cited witfr approval. The court, after citing both 
the Rosenthal and Kelley Cases, said : ' 

"Under the law as establlshed by the foregoing décision^, thé question at Is- 
sue Is whether the gift was made in expectation of death, and a purpose on 
the part o( the donor to place his estate, or some part thei-eof» in the hands 
of those whom he desired to enjoy it after his death." 

It is true that in People v. Carpenter, 264 111. 400, 408, 106 N. E. 
302, 305, the court, citing the Rosenthal and Benton Cases, remarked : 

"Of course, the words 'In contemplation of death,' as «sed in thèse statutes, 
dp not mean that gênerai expectation of ail rational mortals that they will die 
sometime, but it means an appréhension of death which arises from some 
existlng infirmity or Impendiug péril." 

But not only do the Rosenthal and Benton Cases fall short of fuUy 
sustaining that définition as an exclusive one, but the language we hâve 
quoted was purely obiter, as no claim was made that the trust agree- 
ments were executed "in view of death," and the décision in the trial 
court, as expressly stated in the opinion of the Suprême Court, did not 
rest on that ground. 264 111. 408, 106 N. E. 305. 

Nor do the Wisconsin cases support plaintiff's contention. In State 
V. Pabst, 139 Wis. 561, 590, 121 N. W. 351, 359, it is said that the 
words "in contempla;tion of death" are — 

"evidently intended to refer to an expectation of death which arises from such 
a bodUy or mental condition as prompts persons to dispose of their property 
and bestow it upon those whom they regard as entitled to their bounty." 

And again: 

"A transfer vàlid as a gift inter vives, if made under circumstances which 
impress it' with the distinguishing characteristics of being prompted by an 
appréhension of impeuding death, occasioned by a bodily or mental state 
which has a basis for the appréhension that death is imininent,; would bè a 
transfer made in contemplation of death within the meaning, of the law." 

.'■True, in State v. Thompson, 154 Wis. 320, 328, 329; 'l42 N. W.:647, 
649, 650, 46 L. R. A.:(N. S.) 790, Ann. Cas. 1915B, 1084; thé court cited 
with approval the holdings in the Pabst Case, which we hâve already 
quoted ; the quotation which we give in the margin from In re Baker's 
Estate 3 (83 App. Div. 530, 533, 82 N. Y. Supp. 390-392, affirmed 178 
N. Y. 575, 70 N. E. 1094, also decided before the New York statute had 
been authoritatively held to include gifts inter vivos), and the holding 
in People v. Burkhalter, 247 111. 600, 604, 93 N. E. 379, 380, 139 Am. 
St. Rep. 351, that— 

"Contemplation of death must be the impelllng motive for making the gift 
lu order that it be subject to an inherltaiice tax." 

3 "Thls court, has held that the words 'In contemplation of death' do not 
refer to that gênerai expectation which every mortal entertains, but rather 
the appréhension which arises from some existlng condition of body or some 
Impendiug péril." ■ , 
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The définitions given in thèse various citations are not uniform or 
entirely consistent. Moreover, the décision of the Thompson Case 
seems to hâve turned at the last on the question whether the grantor's 
âge— 

"was so great when the gifts in question were made as to establisli tlie fact 
that they were ma<le in contemplation of death." 

The California décisions are not specially pertinent, for the reason 
that the California statute contains a définition of the term "in con- 
templation of death." Estate of Reynolds, 169 Cal. 600, 147 Pac. 
268; Kelly v. Woolsey, 177 Cal. 325, 170 Pac. 837; Abstract Co. v. 
State, 173 Cal. 691, 694, 161 Pac. 264; Spreckels v. California, 30 
Cal. App. 363, 369, 158 Pac. 549; McDougald v. Wulzen, 34 Cal. App. 
21, 166 Pac. 1033; In re Minor's Estate, 180 Pac. 813, 4 A. L. R. 
456. It is enough to say of thèse décisions (a) that they are not au- 
thority for the définition contended for by plaintiff; (b) that they 
specifically reject the New York définition, based upon the confusion 
between gifts causa mortis and conveyances inter vivos. Estate of 
Reynolds, supra, 169 Cal. at page 603, 147 Pac. 268. 

[9] Criticism is made upon the expression "reasonably distant 
future," contained in the extract from the charge which we print in 
the margin.* It is, we think, not open to question that, had the word 
"close" instead of "distant" been used, the instruction would hâve 
been proper, so far as concerns imminency. That the trial court re- 
garded the words as équivalent, or intended to use the words "rea- 
sonably close," appears from his opinion announced immediately be- 
fore instructing the jury, in which the words "reasonably close" were 
used. While "close" and "distant" are frequently directly opposed 
to each other, yet when used as hère they are not necessarily opposed. 
A time which is only reasonably distant is reasonably close. There was 
nothing in the exception to the définition as made which would call 
the trial court's attention to a proposition that the word "close" should 
bave been used, instead of "distant," especially since there had been 
also an exception given to the court's announced intention to charge 
a "reasonably close" future. Norfolk & Western Ey. Co. v. Earnest, 
229 U. S. 114, 119, 120, 33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 
1914C, 172. Had the court's attention been called to the use of the 
wo*fd "distant," instead of "close," doubtless any question of différ- 
ence between the two would readily bave been obviated. 

[10] 4. The SufRciency of the Evidence.— Th& motion to direct 
verdict was properly overruled, if there was substantial testimony 
tending to support a conclusion that the conveyance was made in 
conte;mplation of death, even though the testimony would hâve sup- 
ported a contrary conclusion, as it doubtless would. We cannot weigh 
the testimony. In our opinion, there was substantial testimony; and 
as it must be considered in its aspect most favorable to défendant, we 

* "But a transfer may be said to be made In cohteniplation of deatli if the 
expectation or anticipation of death in eitherthe immédiate or reasonably dis- 
tant future is the moving cause of the transfer.?" 
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so State ît, omitting for the most part spécifie mention of the con- 
sidérations relied on by plaintiff, where not as matter of law décisive. 

[11] Décèdent was about 77 years of âge when the trust deed was 
made. She had rheiimatism of the ]<nee, and was subject to fréquent 
attacks of constipation, a condition said to hâve a tendency in elderly 
people to auto-intoxication. She had arteriosclerosis, which according 
to the médical testimony is usually fatal, and she died of apoplexy; a 
médical attendant testifying that in his judgment the apoplexy and 
death primarily resulted from hardening of the arteries, secondarily 
from âge. She Vi^as a childless widow, and had lived most of the time 
for many years in the family of a sister, who was a paralytic, and 
who was the wife of Mr. Shwab, who was one of the beneficiaries in 
the deed of trust, the executor of decedent's will, and her business 
partner. Mr. Shwab had sole charge and management of the busi- 
ness, which was carried on at Na.shville, Tenn., where Mr. Shwab and 
his family resided. During his life he was to receive the entire income 
from the trust estate. He was given the right to require sales of the 
trust securities to be made from time to time, and sélect substitutes 
therefor, and to hâve accountings made to him by the trustée. After 
his death the income was to be divided among six of the children of 
Mr. and Mrs. Shwab, subject to letting in a seventh child on the failure 
of issue of any of the other six. There were other provisions not 
important hère. 

The trust deed contains an express récital of decedent's désire "to 
make a division of the part of her estate particularly described here- 
in" — words naturally importing a testamentary conveyance. On May 
26, 1915, slightly more than a month after the trust deed was execut- 
ed, décèdent, her sister, and Mr. Shwab made their respective wills. 
Decedent's will, after making comparatively small bequests to the 
sister and her children, and providing for a continuance of the 
business after her death, at the option of Mr. Shwab, gives the latter 
absolutely the bulk of her estate, the will stating that — 

"He and his wife, my sister Emma, and I hâve considered the disposition 
of our estâtes and agreed as to what unUer ail the circumstances wlU be 
best for those for whom it is our désire to provide. * * * My gigter will 
«nderstand why I haf e bequoathed nothing to her. She bas an abundance and 
well knows my affection for her, and that I bave in contemplation that form 
of disposition of my estate which eventiially will beneflt those she loves so 
dearly" — referring to her sister's children. 

Considering the récitals we hâve quoted from the trust deed and de- 
cedent's will, and taking into account ail the attendant circumstances, 
it was open to inference by the jury that the deed was intended by 
décèdent as part and parcel of one and the same gênerai testamentary 
disposition. In 1914 décèdent purchased a summer home in Michigan 
and became at that time a résident of that state. She continued to 
live in her sister's family, except during the summer. While there 
was testimony tending to show that decedent's motive in making the 
trust dçed was merely to avoid Tennessee taxation, the jury was not 
bound under the évidence to so conclude, especially in view of the 
fact that she had never been called upon to pay taxes upon her ser 
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curitîes in Tennessee, and that she was in fact a résident of Michi- 
gan when the trust deed was made. The record contains, and counsel 
hâve discussed, a variety of considérations afïecting the question of 
motive and the broader question whether the trust deed was made, in 
contemplation of death. We think it clear that the évidence pre- 
sented a question of fact for the jury's détermination. 

[12] 5. The pstruction that the "presumption" afforded by the 
prima facie clause of section 202b, which is referred to in subdivision 
(a) of the first division of this opinion, could be taken into account in 
determining the fact of "contemplation of death/' was not erroneous. 
R. R. Co. V. Landrigan, 191 U. S. 461, 473, 474, 24 Sup. Ct. 137, 48 
L,. Ed. 262. The provision in question raises a presumption of fact, 
not a presumption of law, and under well-settled rules a presumption 
of fact may be taken into account in determining the ultimate fact. 
The presumption is merely a rule of évidence whose enactment is 
within the législative competency. Mobile, etc., R. R. Co. v. Turnip- 
seed, 219 U. S: 35, 42, 31 Sup. Ct. 136, 55 L. Ed. 78, 32 L- R. A. 
(N. S.) 226, Ann. Cas. 1912A, 463. The very object of a presumption 
of fact is to supply the place of facts. Lincoln v. French, 105 U. S. 
614, 617, 26 L. Ed. 1189. Of course, a presumption can never be 
allowed against ascertained and established facts. But unless the 
statutory presumption may properly be taken into account in deter- 
mining the ultimate fact, it has no office. Eléments which, in the 
absence of évidence to the contrary, are made sufficient to conclusive- 
ly establish the ultimate fact, cannot be said to hâve no evidentiary 
iniluence in reaching that conclusion. 

[13] 6. Admission and Exclusion of Evidence. — We find no ré- 
versible error in either of the respects complained of. The witness 
Spicer was not shown compétent to answer the question put to him. 
It was plainly incompétent for Mr. Shwab to state a fact which was 
for the ultimate conclusion of the jury, viz. whether Mrs. Dickel had 
any expectation that she was in danger of passing away in the near 
future. 

[14] It was also plainly incompétent for the witness Hager to tes- 
tify.that he understood that Mrs. Shwab, Mr. Shwab, and Mrs. Dickel 
made their wills together, "so that they would not excite Mrs. Shwab." 
He apparently had no first-hand knowledge of the matter. 

[15] As to the inquiry of Mr. Shwab, on cross-examination, re- 
specting the inclusion in Mrs. Dickel's income tax return of the 
first year's income under the trust deed : The court had already held 
that the income tax returns were not admissible. The question asked 
Mr. Shwab regarding the making of such return was objected to 
only as "immaterial." No exception was taken to the overruling of 
the objection. The subject was, in our opinion, material. He then 
testified, without objection, that the first year's income frorn the trust 
estate was included in that income tax return as part of Mrs. Dickel's 
income. It was only af ter the question had been subgtantially re- 
peated that it was objected to as "incompétent, immaterial, and ir- 
relevant,"^ but without statement of the ground of the asserted in- 
competency, and without motion to strike out the testimony already 
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given. The objection was overruled, and the answer v/as substantially 
the same as before. The witness then testified at some length in 
éxplanation of an asserted mistake in making such inclusion. 

[16] It is unnecessary, in our opinion, to détermine whether the 
téstimony in question was, for any reason, incompétent, for we think 
the objection on that score came too late. We do not intimate an 
opinion that it was incompétent. It was material to show that neither 
Mr. Shwab nor Mrs. Dickel had paid any taxes in Tennessee, or were 
liable to be required to so pay, in view of the fact that such liability 
had been put forward by plaintiff's counsel as the reason for making 
the trust deed in question. 

Finding nb error in the record, the judgment of the District Court 
must be affirmed. 



PATTON-TULLY TBANSP. CO. v. TURNER et al. CLARK v. PATTON- 
TLXLÏ TRANSP. GO. FREEMAN v. SAMÉ. 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1920.) 

Nos, 3374, 3420, 3421. 

1. Shîpping <g=ï>204 — Derrick boat a "vessel," within limited liabilîty statute. 

A derrick boat, earrying a dierrick used for loading logs from the river 
bank upon beats for transporta tion in interstate commerce,- held, a vessel 
within the meaning of the limited liability, statute (Kev. St. § 4283 [Comp. 
St. § 8021] ), and a suit for limitation of the owner's liability for explosion 
of the boiler used to operate the derrick within the admiralty jurisdiction. 
[Ed. Note. — For other définitions, see Words and Phrases, First ana 
. Second Séries, Vessel.] 

2. Seain«n <Ê=>29(2) — Nesrlîgent failure to keep vessel in safe cori^tion ren- 

ais owner liable for resulting injury. 

The duty to use reasonable care in keeping a shlp and her appliauces in 
s^fe condition is a continuing duty resting upon the owners during a voy- 
age and is nondelegable, and for injuries resulting from its breaèh the 
owners are liable to seamen, even if there is an entrre lack of that privity 
or knowledge which will deny to the owners their right to llmit their 
liability. 

3. Seam«n <&='29 (2) — When unseaworthiness is coiîtributîng cause. 

Il the unseaworthiness of the vessel was a contributing cause of in- 
jury to seamen, wîthout which it probably would nqt hâve happened', it 
does not affect the owner's liability that négligence of members of the 
, crew developed this unseaworthine.ss into action and made it destructive, 
when it would otherwise baye been harmless. 

4. Seamen ®=»29(2) — Owner held négligent in failing to keep vessel in sea- 

worthy, condition. 

The owner held chargeable with négligence in permitting the fusible 
plug in the erown sheet of the boiler of a derrick boat to be replaced by 
a hard métal plug, which reniained for a considérable time when the 
boiler was leaking and the injecter was in détective condition. 

5. Shipping i9==208 — Defeet li«ld not with privity or knowledge aifectlng limi- 
■ i tation o| liability. 

pefective condition of the boiler of a derrick boat, due to the replace- 
ment bf the fufeible plug in the erown sheet by those in charge with a 
nonfusible one, in conséquence of which the boiler eXplodeû, killing 
' several men, held not with the priyity or, knowledge of the owner, which 
prevented limitation of bis liability, ^hgre the boiler was properly equip- 

&=>For other cases see same toplc &. KEÏ-NUMBEE in ali Key-Numbered Dlgests & Indexes 
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ped with a fùsijjle plug when sent to the work, and, .extra plugs were pro- 
vided for use as needed^ and so far as appeared the boiler was in proper 
condition wliën last inspected by the owuer a few weeks before the ex- 
plosion. 

6. Shipplng <®=»2'0&-^Negligence is not privity or knowledge, affecting limita- 

tion of liability. 

Négligence oM the part of the owner of a vessel does not necessarily con- 
stitute privity or knowledge of unsea\yorthiness, which wlll deprlve him 
of the right to a limitation of liability. 

7. Admiralty iS=>21 — State death statutes enforceable in admîralty,; 

A court of admiralty may award damages against the owner of a 
vessel for the death of a seaman thereon, where snch right of action is 
given by the statutes of the state where the death occurred and by those 
of the state where the vessel belongs. 

8. Seamen 'S=29(4) — Owner not liabJe for death of seaman tlirough own nég- 

ligence. 

There can be no recovery against the owner of a vessel for the death of 
the master and fireman through explosion of the boiler, whlch was due 
solely to négligence for which both were chargeable. 

9. Admiralty <S=>21 — Lavv of home state held to govem death on vessel. 

Liability for the death of seamen, killed by explosion of a. boiler on a 
boat, the home port of which was in Tennessee, and whlch, when absent 
therefrom, was employed in Interstate commerce, held governed by the 
statute of Tennessee, although the deaths occurred in the waters of Mis- 
sissippi. 

10. Limitation of a«tions "^^IISCS) — Filing claims in admiralty "commence- 
ment of action." 

Filing of death claims in a suit for limitation of liability held the "com- 
mencement of actions," within the meaning of the statute of limitationa 

[Ed. Note. — For other définitions, see Words and Phrases, First anrf 
Second Séries, Commencement of Action.] 

11. Seamen <^=»31 — ^May recover for effects lest in explosion. 

Seamen held entitled to recover for personal effects lost through nr-, 
explosion on the vessel. 

Appeal from the District Court of the Uniteti States for the West- 
ern Division of the Western District of Tennessee ; John E. McCall, 
Judge. 

Pétition of the Patton-Tully Transportation Company for limitation 
of liability. Petitioner appeals from a decree denying such limitation 
as to the claim of Robert Turner, administrator, and others, and Lizzie 
Clark, administratrix, and Edward Freeman, administrator, appeal 
from disallowances of their claims. Decree reversed, and case re- 
manded. 

Thomas M. Scruggs, of Memphis, Tenn. (H. B. Anderson and C. N. 
Fox, bothof Memphis, Tenn., on the brief), for petitioner appellant. 

W. P. Biggs and L. H. Graves, both of Memphis, Tenn. (Lee M. 
Russell, of Jackson, Miss., H. H. Rodgers, of Louisville, Miss., and 
Charles L,. Rice, on the briçfs), for varions claimants and cross-appel- 
lants. 

Before KNAPPEN, DENISON, and DONAHUE, iCircuit Judges. 

DENISON, Circuit; Judge. The Patton-Tully Company was the 
owner of what was called a derrick boat, used in loading legs upon the 

^ssFor other cases e«e same topic & KBT-NUMBBR In ail Key-Numbered DIgests & Indexes 
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deck of the barges by which the logs were transported on the Missis- 
sippi river to the company's sawmill at Memphis. The derrick was 
operated by steam power. While tbe boat was in tiie state of Missis- 
sippi, the boiler exploded. The master and the fireman and four of the 
crew were killed, two were hurt (one of those hurt also losing some Per- 
sonal properfy), and the boat was sunk. It was raised and taken to 
Meniphis, and the Patton-Tully Company filed in the court below, in 
admiralty, its pétition for hmitation of habihty under R. S. § 4283 (U. 
S. C. S. § 8021). The two surviving members of the crew and the 
représentatives of ail those killed appeared and filed proofs of claim 
and answers to the o'wner's pétition. The answers denied the exist- 
ence of admiralty jurisdiction, insisted that the explosion was the re- 
suit of négligence by, or with the consent of , the owners, and asked that 
the pétition should be dismissed- The court below sustained the juris- 
diction, found that the owner was not entitled to a limitation of lia- 
bility, and that liability existed in favor of ail claimants excepting the 
représentatives of the master and the fireman, and directed a référence 
to assess damages. The commissioner's report, pursuant to this réf- 
érence, was later made and confirmed. The Patton-Tully Company and 
the représentatives of the master and fireman appeal. 

The question of liability centers around the fusible plug in the crown 
sheet of the boiler. This boiler was provided, as is quite common, with 
four devices which pertained to safety from explosion. Two were for 
the information of the fireman, through his observation or use of them 
in the performance of his duty. Thèse were the glass water gauge, 
which indicated the height of the water in the boiler, and gauge cocks 
in a vertical row shortly above the crown sheet, by trying which he 
could ascertain where the water level was, as to each one which he test- 
ed. The other two safety devices were intended to be automatic. One 
was the usual safety valve, which normally cornes into fréquent use 
during opération, and without any attention by the fireman relieves the 
steam pressure, if it becomes too high. The last was the fusible plug. 
A hole was drilled and suitably threaded in the crown sheet in its center 
and highest point. Into this was screwed a threaded plug of a métal 
which would melt as soon as the water disappeared from the upper 
side, and the steam in the boiler would be blown down through the 
opening, extinguishing the fire. It was familiar knowledge that, as 
soon as ail the water above the crown sheet was turned into steam, 
the crown sheet could and would become overheated, perhaps red hot, 
and if then water were pumped into the boiler and came into contact 
with this hot métal -it would flash into steam, making an increase of 
steam pressure which might be too great and too sudden for the safety 
valve to take care of, and an explosion would follow. Prier to this 
accident, the master and the fireman had inserted in this crown sheet 
opening an iron or steel plug, and the absence of the fusible plug which 
had formerly been in position was undoubtedly one of the efficient 
causes of the explosion. 

[ 1 ] 1. The Jiirisdiction. In the trial court, the crew-^tbe death and 
damage claimants — insisted that the derrick boàt was not a structure 
pertaining to navigation ; in other words, that the injuries were not niar- 
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itime torts, and hence that there was no admiralty jurisdiction. The 
owner insisted to the contrary. The ultimate action of the District 
Court having been favorable to the crew, they lost interest in their 
jurisdictional objection and do not mention it in this court. Even the 
administrators of the master and fireman, who were denied recovery, 
do not touch this question in their assignments of error. On the other 
hand, the owner now suggests, rather than urges, to this court that there 
was no jurisdiction in the court below. 

The question whether this derrick boat, situated as it was, should 
be treated as appurtenant to the land or to the navigable water impresses 
us as close. In Cope v. Vallette Dry Dock Co., 119 U. S. 625, 630, 
7 Sup. Ct. 336, 30 L. Ed. 501, it was held that a floating dry-dock was 
not within the admiralty jurisdiction, though doubtless it was capable of 
being towed from place to place and might be used for transporting the 
apparatus and appliances which constituted its permanent cargo. In 
The Blackheath, 195 U. S. 361, 25 Sup. Ct. 46, 49 L. Ed. 236, it was 
decided that admiralty had jurisdiction over an injury by a floating 
vessel to a permanently fixed beacon. Many of the cases are cited and 
reviewed by Judge Cochran in Barnes Co. v. One Dredgeboat (D. C.) 
169 P'ed. 895, and by Judge Rellstab in Berton v. Dry Dock Co. (D. C.) 
219 Fed. 763. The derrick which this boat carried was a loading ap- 
paratus, and especially intended to take logs from the bank and deposit 
them upon an adjacent boat. The machinery was.of the type com- 
monly found upon permanent wharfs. From the cases cited, we as- 
sume (without expressly deciding) that a wharfboat or floating wharf, 
carrying this type of loading machinery, but firmly moored to the land, 
would be outside the maritime jurisdiction, even though it was con- 
templated that it might, on occasion, be towed to another location ; and 
we likewise assume that a barge carrying similar machinery, but custo- 
marily moved about a harbor and transferring cargo from one vessel 
to another, would be within that jurisdiction. It is at least not clear in 
which class this particular derrick boat should be placed, considering 
what the record shows and fails to show as to its capacity and uses ; 
but we think the question suggested becomes immaterial in this case. 
The derrick boat was, at this time, undoubtedly in service as an instru- 
mentality of Interstate commerce, and if the Limited Liability Act is 
intended to reach such a boat, constitutiona! basis for that resuit is 
found in the commerce clause, even if it might not be in the admiralty 
and maritime clause. Providence Co. v. Hill Co., 109 U. S. 578, 589, 
3 Sup. Ct. 379, 617, 27 L. Ed. 1038. Is, then, a boat like this within the 
intended scope of the Liability Act? 

Section 4283 reaches "any vessel." It was the theory of the act that 
always when a vessel was on a voyage between ports, and commonly 
until its return to the home port, the owner would hâve scant oppor- 
tunity for personal control, and therefore ought to be relieved from the 
full efïect of the respondeat superior rule. This theory applied with 
lessened force to ordinary vessels upon inland lakes and rivers, and 
with little, if any, force to the class of quasi vessels which often re- 
main in or about onè harbor and hâve no propelling power — barges, 
lighters, etc. Accordingly, section 7 of the original act of 1851 (R. S. 
209 F.~22 
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§ 4'289' [Comp: St. § 8027]) provided that" the 'actshouîd not apply "to 
the owners of any canal boat, barge or Hghter, or to any vessel of any 
description whatever:usedin river navigation." In 1886, either because 
the original theory of the act had not justified section 7 or from a 
change in "the theory, this section was amended so as to direct that the 
iiability limiting provisions "shall apply to ail sea-going vessels, and 
also to ail vessels used on lakes or rivers or inland navigation, including 
canal boats, barges and lighters," U. S. C. S. § 8027. This last-quoted 
language is therefore controlling upon the présent question. In a 
certain broad sensé, ail thèse floating structures, including even float- 
ing dry docks, are vessels; but it is accurate enough to say that they 
constitute a gênerai class, which may be called quasi vessels, and which 
is divided into subclasses by more spécifie nomenclature. Under the 
gênerai and familiar rule of construction, "expressio unius," etc., spé- 
cifie classes, not enumerated, would be excluded ; for example, a 
dredge or pump boat is not a canal boat, and not within the ordinary 
définitions of a barge or lighter, and we hâve not seen décisions that 
undértake to classify such a boat under this section of the statute. 

This derrick boat was not a canal beat, nor, in the ordinary sensé, a 
barge. It did at least closely approximate a lighter. A hghter'often 
has lifting means for elevating cargo, though it commonly transfers 
cargo from the shore to itself, and then from itself to the ship, instead 
of directly from the shore to the ship, as hère. There is not much in- 
hérent distinction, nor apparent reason for excluding this from the stat- 
ute and including ordinary lighters. Both are directly essential to the 
transportation of freight by water, while the connection therewith of 
(e. g.) a dredge, is more indirect and remote. 

Upon the whole, we conclude that the lack of jurisdiction to proceed 
under this statute as to this derrick boat is not so clear that we ought, 
practically on our own motion to décline to proceed. See In re Eastern 
Dredging Cô. (D. C.) 138 Fed. 942; The Sunbeam (C. C. A. 2) 195 
Fed.468, 115C. C. A. 370. 

The first reading of section 4283, as now printed, suggests doubt 
whether: a boilër explosion is an "act, matter or thing, lost"; but the 
explanation found in Butler v. Boston Co., 130 U. S. 527, 549, 550, 9 
Sup. Ct. 612, 616 (32 L. Ed. 1017), makes it clear that there is a mis- 
print, and that it should be construed as if it read"act, matter or thing, 
loss, daimage;" etc.< 

[2] 2; Liabiliiy. It must be taken as clearly settled that if the ex- 
plosion was due solely to the négligence of the fireman in permitting the 
water to get too low, or in starting the injector when the water was too 
low, there is no Iiability in favor of the seamen injured. The mère 
operating négligence even of one in autTiority doës not create Hability; 
and this rule has not been changed by the statute declaring that the 
one in authority is not a fellow servant of the seamen under him. 
Chelentis v. Luckenbach Co., 247 U. S. 372, 384, 38 Sup. Ct. 501, 62 
L. Ed. 1171. _. 

It is equally clear that there is Iiability if the injuries resuit from 
lack of original seaworthiness (s. c, 247 U. S. 381, 38 Sup. Ct. 503 [62 
L,. Ed. 1171]); and we think it is the proper infèrence from the prin- 
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ciples stated in the opinion just cited as well as f rom the discussion in 
The Osceola, 189 U. S. 158, 175, 23 Sup. Ct. 483, 47 h. Ed. 760, that 
the duty to use reasonable care in keeping the ship and her appliances 
in safe condition is a continuing duty resting upon the owners during 
the voyage, that this is nondelegable, and that, for injuries resulting 
from its breach, the owners are hable to the seanien, even if there is 
an entire lack of that privity or knowledge which will deny to the own- 
ers the right to limit their hability. 

[3] We do not find this to be expressly decided in cases which are 
later than, and recognize the rule of , The Osceola ; but it had ofteri 
been held prier to The Osceola. The Osceola seems to accept thèse 
holdings as right, when based on a failure to maintain the ship or ap- 
pHances in seaworthy condition, and there is close analogy to the com- 
mon law nondelegable duty of maintaining a safe place to work. Globe 
Co. V. Moss (C. C. A.. 6) 245 Fed. 54, 59, 157 C. C. A. 350. Of course, 
if the unseaworthiness was a contributing cause of the injury, without 
which it probably would not hâve happened, it makes no différence in 
the owner's liability that the négligence of thèse of the crew developed 
this unseaworthiness into action, and made it destructive when it would 
otherwise hâve been harmless. Kreigh v. Westinghouse Co., 214 U. S. 
249, 257, 29 Su|). Ct. 619, 53 L. Ed. 984. 

[4] Proceeding to this question of fact, whether the master used 
reasonable care in maintaining the boat's appliances iri seaworthy con- 
dition, we conclude that he did not. It is strenuously urged that the 
fusible plug did not pertain to the seaworthiness of the hoat, that the 
water gauges and try cocks were ail the appliances necessary to com- 
plète safety, and that the fusible plug, was pnly the means of avoiding 
the fireman's possible négligence in using the devices which of them- 
selvés answered every requirement of safety on the theory that the 
operator would do his duty. We cannot accept this view as controUing. 
It appears that such plugs were in very common use; that they were 
required by the fédéral régulations (although this particular kind of 
boat v^^as not within the régulations) ; and one of the witnesses for the 
boat gave the expert opinion that they were essential to safety. How- 
ever, the case does not rest on this alone. The injector was in bad 
order, and was likely to fail to operate unless assisted, and the boiler 
was leaking. Thèse conditions had continued for some timé, and they 
must hâve been known to the master. In light of thejr existence, the 
office of the fusible plug as a safety device was emphasized. We think 
that to substitute a permanent for a fusible plug in a boiler, where it 
was abnormally difficult to maintain the proper water lèvel, was a fail- 
ure to exercise reasonable care to keep the boat in seaworthy condition, 
and that, theref ore, the owners and the boat were liable. for the explo- 
sion to which this combination of leaky boiler, defective injector, and 
nonfusible plug cbntributed. 

[5] 3. Limitation. Was this lack of seaworthiness with the knowl- 
edge or privity of the owners? It is conceded that, if we are to accept 
the conception that this boat wa^ on a voyage from her home port, she 
was in proper condition when she left^the port of Mèïnphis some two 
years before. The boiler was in ail respects in good condition, there 
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was a fusible plug in position, and there was a supply of additional 
plugs on board to be used in case of necessity. We doubt vary much 
whether the "knowledge or privity" of the owners can be measured by 
the boat's condition when she left Memphis ; the gênerai manager of 
the Company conld be in almost daily communication with the boat, if 
he wished, and, in fact, he made fréquent visits of inspection. He had 
been upon or around the derrick boat for several days about five weeks 
before the accident; but this is not important, because there is no évi- 
dence tending to show that any appliance was not then in good condi- 
tion. There was direct évidence to the contrary, which we see no rea- 
son for discreditmg ; and hence there can be no déniai of the right to 
limit liability, except upon the theory that the unseaworthiness develop- 
ed after this visit of inspection, and that tlie owner (and, in this case, 
this must mean the gênerai manager) had knowledge of it. The Dis- 
trict Judge found that thèse conditions existed ; but, while this finding 
is entitled to great weight, we are unable, upon this record, to accept it. 

It is not very irpportant where the burden of proof technically rests, 
because, where the ship was in good condition when last under the own- 
er's Personal control, there is the common presumption that such condi- 
tion continues until the contrary appears. Save surmise from the fact 
that they put in a permanent plug, there is nothing to show that the 
supply of fusible plugs on board had been exhausted, and this surmise 
is not persuasive. There is nothing tending to show knowledge by the 
manager of the lack of fusible plugs, if there was a lack, or that a per- 
manent one had been inserted, or that the injector was not working 
well. There was évidence tending to show a letter saying that the 
boiler was leaking, and asking that some one be sent to fix it; but this 
did not suggest the lack of fusible plugs, which is to be taken as the 
essential élément in constituting unseaworthiness, and it does not appear 
that there should hâve been any appréhension of explosion from the 
mère fact that the boiler was leaking to an extent so slight as not to 
prevent its use. 

The Suprême Court early laid down the proper rule for the applica- 
tion of this limiting liability statute. It said, in Providence Co. v. Hill 
Co., 109 U. S. 578, 588, 3 Sup. Ct. 379, 386 (27 L. Ed. 1038) : 

"If the courts havlng the exécution of It administer it in the spirit of 
fairness, with a view of giving the shipowners the full benefit of tlie immuiii- 
ties iutended to be sccured by it, the encouragement it vvill afford to commer- 
cial opérations will be of the last importance ; but if it is administered with 
a tight and gnidging hand, construing every clause most unfavorably against 
the shipowner and allowing as little as possible to operate in his favor, the 
law will hardly be worth the trouble of its enactment." 

[6] In the same case, it is pointed out (109 U. S. on page 602, 3 
Sup. Ct. 395, 27 L. Ed. 1038) that "privity or knowledge by the owners 
is quite a différent thing from their neglect," and that there may be 
neglect on their part which will not deprive them of their right to limi- 
tation. . . , , 

We conclude that there was. neither privity nor knowledge on the 
part of the owner, as to the lack of thç fusible plug, and hence that the 
owner is entitled to limitation of liability, : . 
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[7] 4. Uability for Death. Under the maritime law, uiiaided by stat- 
ute, as under the common law, negligently causing death does not give 
rise to hability in favor of the estate of the deceased person or his sur- 
viving kin (The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L^. Ed. 
358); but where one ship wrongfully inflicted an injury, causing the 
death of one upon another ship, and the injury was inflicted on the high 
seas, and while both ships belonged in a state the laws of which gave 
an action for wrongful death, it was held that the right of action there- 
hy given could be enforced in any proper court of admiralty (The 
Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 h. Ed. 264). It was later 
held (Southern Pac. Co. v. Jensen, 244 U. S. 205, 37 Sup. Ct. 524, 61 
E. Ed. 1086, L. R. A. 1918C, 451, Ann. Cas. 1917E, 900; Chelentis v. 
Euckenback, supra) that a state statute establishing a gênerai code of 
Hability for injuries as between master and servant would not be en- 
forced in admiralty as between owner and seamen. It may be urged 
with some force that, in The Hamilton, the state statute was accepted 
because it was not inconsistent with any code of maritime law, but was 
rather supplementary to the already existing Hability in damages for 
such an injury, for, if the injury had been of a degree not resulting in 
death, admiralty would hâve required no aid from the state statute to 
give redress. 

On the other hand, it may be contended that, in the Jensen Case, the 
state compensation act was rejected, because, as between master and 
servant — owner and seaman — there was an existing code of maritime 
law, which denied indemnity for négligence, with which code the com- 
pensation act was inconsistent, and so, by analogy, that a death act is 
also inconsistent with the maritime code of duties and liabilities of the 
owner and seaman — even more inconsistent than the compensation act 
— because it imposes an extrême hability where there was none, instead 
of a greater Hability where there was already some. However, we are 
not satisfied to limit the application of The Hamilton in this way. The 
whole theory of a cause of action for death was foreign to admiralty, 
by The Hamilton a state death act was recognized, and the reason sug- 
gested why there should be one rule when the ofifending ship was the 
seaman's own, and another when it was not his, does not appeal to us as 
convincing. In Thompson Co. v. McGregor, 207 Fed. 209, 124 C. 
C. A. 479, we enforced in admiralty a death act in favor of a seaman 
(tnough the question just suggested was not raised and the Jensen Case 
had not been decided). 

Since this explosion took place within the state of Mississippi, and the 
boat belonged in Tennessee, and both states bave death acts, it follows 
that the court below might lawfully award damages for the death of a 
seaman, if the facts justified. 

[8] 5. The Master and the Fireman. From the proof, it must be as- 
sumed that either the master or the fireman had inserted this permanent 
plug, and that the other one had either participated or approved, and 
that, for at least a week or two after its insertion, both had continued 
its use without objection. It is not important whether the applicable 
state law abolishes the défense of assumption of risk, or whether such 
a régulation would reach the admiralty courts. However that may be, 
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there are sufficient reasons why neither the représentatives of the master 
nor of the fireman can recover. 

The master carried the responsibility for the insertion of this plug. 
Either he directed it, or, having power to prevent, he permitted it. It 
must: be treated as if it were his act ; but there cannot be liability by 
the dwner to the master to keep the boat safe against the master's own 
négligence. The same act hy the master, which made the boat liable to 
the seamen because his act was the owner's act, cannot make the boat 
or the owner liable to him. As between him and the owners, his act 
is his, not theirs. No liability reaches the owners in favor of the sea- 
men,. except throiigh the master as a conduit ; and he cannot be the 
conduit of his own wrong for his own benefit. In the common rela- 
tion of master and servant, we cannot suppose that the rule of respon- 
aeat superior makes the master liable to the servant for whose négli- 
gent act the master must (as to others) respond. 

Liability as to the fireman might well be denied on the same theory 
as that just stated with regard to the master; but more controUing is 
the fact that the fireman's carelessness in opération was surely the pri- 
mary cause of the explosion. He knew ofwhatever degree of un 
safety there was, he knew of the added duty thereby put upon him to 
watch the water, and he failed in that duty. On him, more than in 
any other one place, rests the blâme for the ensuing death and destruc- 
tion. He cannot be heard to say that a boiler defect, consisting only 
in the lack of a safeguard against his carelessness, and which defect 
would hâve been harmless, except for his négligence, was, as to him, an 
efficient contributing cause of the explosion. 

[9] 6. The Applicable State Statute. It was early held, in collision 
and towage cases, that the statute of the state in the territorial waters 
of which the accident happened, was the applicable statute. City of 
Norwalk-.(D. C.) 55 Fed. 98; Rohinson v. Détroit Co. (C. C. A. 6) 7Z 
Fed. 883, 20 C. C. A. 86. In The Hamiltori, supra, it was decided that, 
when the injury occurred upon the high seas, the admiralty courts 
would apply the death statute of the state in which the vessel had its 
home port, and this was (at least in part) upon the theory that the ves- 
sel was constructively within the jurisdiction of its home state, when 
that jurisdiction had not been superseded by that of another sovereign- 
ty having territorial control of the place of the accident. This court 
had occasion to consider somewhat exhaustively the whole subject, and 
to review the décisions and to reconcile some seeming conflict, in 
Thompson Co. v. McGregor, supra, 207 Fed. 215-219, 124 C. C. A. 479. 
In that case a seaman upon a lighter had been killed by the explosion of 
a steam boiler on its deck. The home port of the lighter was in Michi- 
gan ; the explosion happened while it was in the territorial waters of 
Canada. By the death act of Canada, a suit which had been brought 
to recover damages for the seaman's death was barred by limitation ; 
by the death act of Michigan, the suit was in tirrie. We held that the 
liability of the boat and its owner for that death was given and regu- 
lated by the law of Michigan, and not hy that of Canada. We distin- 
guished the earlier towage and collision cases, because they pertained 
to navigation rules— a subject within :the control of the local sover- 
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eignty ; while the boiler explosion on the boat's deck had to do with 
the internai management and discipline of the beat, and because, for 
such purposes, the boat remained a part of the territory of its own 
state. 

We are not able to distinguish Thompson v. McGregor f rom the prés- 
ent case. The facts are, for this purpose, identical, except that the con- 
fiict of laws there suggested was between Michigan and Canada, while 
hère it is between Tennessee and Mississippi. Whatever. force there is 
in this difiference tends to confirm the adoption of the Tennessee law, 
since, in the Thompson-McGregor Case, the boat was, for many pur- 
poses, subject to the Canadian jurisdiction, while in the présent case 
it is not easy to see in what substantial respect the Mississippi jurisdic- 
tion had attached so as to supersede the admiralty jurisdiction of the 
United States. In other words, the case is not as strong for the ap- 
plication of the law of the place of the accident as was the Thompson- 
McGregor Case. , 

Whenever the boat was outside of Tennessee, it was engaged in in^ 
terstate commerce. Going up or down the river, it would be crossing 
state lines constantly. It might be difficult, if not impossible, tn know 
in what state the boat was when some accident on board happened. It 
would be unfortunate if the liability of the owner to a seaman for 
death, or the measure of damages, changed whenever a state Une was 
crossed, 

It follows that ail awards for death were made upon the basis of the 
statute of the wrong state, and therefore the commissioner's award 
upon thèse claims and the decree of the court thereon must be set àside 
and a new assessment of damages had. Under thèse conditions, it 
would not be worth while to discuss some troublesome questions pre- 
sented by the attempt to interpret and apply the Mississippi statute. 

[10] The proofs of claims, filed in this cause, must be treated as 
the commencement of actions, within the meaning of any statute of 
limitations. 

[11] 7. The Survivors. We see no reason why one of the surviv- 
ors shQuld not recover for the reasonable value of clofhing lost and 
for the amount of currency said to be lost. The question is not at ail 
one of passenger and carrier; and, if it were of that class, there is 
nothing unreàsonable or unusuâl in the conduct of one of the crew in 
keeping on the boat, in a trunk or ori the persoïi, the articles and the 
relatively small amount of monèy hère claimed. The awards to the 
survivors for Personal injuries and for property lost are not to be dis- 
turbed, except as they must go only against the fund. 

The decree is reversed, and the case remanded for further proceed- 
ings. 
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Pétition of BAXTER. 
In re ORINOCO CORPORATION. 

(arcult Cîonrt of Appeals, Slxth Circuit. December 7, 1920.) 
No. 3388. 

1. Bankruptcy €=440 — Order held reviewable by pétition to revise. 

An order of a court of bankruptcy directing a trustée to carry ont a 
settlement previously made pursuant to authorlty given him on his péti- 
tion held an order made in tlie bankruptcy proceeding, and reviewable on 
a pétition to revise. 

2. Bankruptcy <S=>252 — ^Administrative orders as to compromise by trustée 

may be made by judge In flrst instance. 

General Order in Bankruptcy No. 12, i provldlng that after a gênerai 
référence ail proceedings, except such as are required by the act or by the 
General Orders to be had before tbe judge, sliall be liad before the référée, 
does not deprive the judge of authorlty to hear in the flrst Instance a 
pétition by the trustée for authorlty to settle an adverse claim. 
S. Bankruptcy <S=>252 — ^Pétition by trustée for authority to settle controversy 
suiHcient. 

Pétition by a trustée for authority to settle a controversy held not juris- 
dlctionally defective, under General Order No. 33 (89 Fed. xiii, 32 G. O. 
A. xxxlii). 

4. Banliruptcy ®=>252 — Estoppel by lâches to attack order. 

An order authoriziug a trustée to compromise a controversy held not 
snbject to attack by a creditor after a delay of five years, on the ground 
that no notice of the proposed compromise was given, as required by 
Bankruptcy Act, § 58a (7) being Comp. St. § 9C42a(7), where it Is found 
as a fact that the compromise agreement was fair and made In good 
faith, and such creditor had actual knowledge of it at the time, and 
pennitted it to be carried out by the adverse parties, to such extent that 
they could not be restored to their former position. 

5. B^ikruptcy <^=°232 — Settlement of controversy based on considération. 

A compromise and settlement of a controversy by a trustée held not 
wlthout considération, where it dlsposed of litlgation by which a large 
fund claimed by the estate was tied up, and its possible loss threatened, 
by the payment of a comparatively small sum. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Southern District of 
Ohio; Howard C. Hollister and John W. Peck, Judges. 

In the matter of the Orinoco Corporation, bankrupt. Pétition by 
George N. Baxter to revise orders of the District Court. Affirmed. 

George N. Baxter, of Washington, D. C, in pro. par. 

Constant Southworth, of Akron, Ohio (Maxwell & Ramsey, of Cin- 
cinnati, Ohio, H. H. Glassie, of Washington, D. C, and Charles P. 
Rogers, of New York City, on the brief), for respondents. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. The situation out of which the présent 
controversy arises is this: 

In the year 1883 the government of Venezuela gave to one Fitzgerald 
a 99-year lease of a large tract of land for mining and other purposes. 
This concession was afterwards assigned by Fitzgerald to the Manoa 

tà=>FoT otber cases eee sam* topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
» » Fed. T», S2 C. C. A. ivl. 
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Company, Limited, by the latter to the Orinoco Company, by that 
Company to the Orinoco Company, Limited, and by the last-named 
Company to the Orinoco Corporation. After opérations had been con- 
ducted to some extent under the concession, the government of Vene- 
zuela caused it to be annulled, and the Orinoco Company, Limited, to 
be ousted therefrom, and caused or permitted certain property used in 
opérations upon the concession to be confiscated. On September 9, 
1909, an agreement was reached between the government of the United 
States and that of A'enezuela, by which the latter agreed to pay to the 
United States $385,000 in eight equal annual installmeiits for the 
benefit of the Orinoco Corporation and its three predecessors named, 
in satisfaction of ail claims of those four corporations. This sum of 
$385,000 has been fully paid by the government of Venezuela. 

Shortly after the payment of the second installment the Orinoco 
Corporation was adjudicated bankrupt by the district court below. On 
June 20, 1911, the Department of State of the United States ordered 
the payment to the trustée in bankruptcy of the Orinoco Corporation 
of the entire fund of $385,000, less $75,000 to go to the Orinoco Com- 
pany, Limited, $8,000 to certain attorneys, and $6,000 to be deducted 
on account of expenses incurred by the government of the United 
States in the settlement of the claims ; this disposition being in accord- 
ance with arrangements between the Orinoco Corporation, the Orinoco 
Company, Limited, and certain other interested parties, with the ap- 
proval of the District Court and of the court having charge of the in- 
solvency proceedings of the Orinoco Company, Limited. The Treas- 
urer of the United States eventually paid the fuU net amount to the 
trustée of the Orinoco Corporation. Meanwhile, on June 30, 1911, 
when but two installments of the indemnity fund had been paid by 
Venezuela, one SaflFord, claiming to be a stockholder and creditor of 
the Manoa Company, Limited, filed his bill in the Suprême Court of 
the District of Columbia, claiming an équitable lien upon the indemnity 
fund, and asking a receivership over the installments already paid into 
the treasury. Fitzgerald, who was made défendant by cross-bill, also 
set up an équitable interest in the fund, claiming that certain of the 
properties had been reconveyed to him by the Manoa Company, Limit- 
ed, and excepted from subséquent conveyances. 

On November 6, 1914, the trustée in bankruptcy of the Orinoco Cor- 
poration applied to the District Court for authority to compromise the 
claims of Safford and Fitzgerald by the payment to them of $35,000. 
By an order bearing date November 6, 1914, the trustée was formally 
authorized to compromise the claims and suits referred to for the sum 
stated, and on such terms as he should deem for the best interests of 
the estate. On the same date a written agreement was made between 
the trustée, on the one hand, and Safford and Fitzgerald, on the other, 
by which the former promised the latter, in considération of their 
promise to release their claims and demands against the fund, to pay 
them $35,000, and to release them from liability on account of the in- 
junction undertakings in the suits in the Suprême Court of the Dis- 
trict of Columbia, as well as from liability to the trustée on ail ac- 
counts, including liability for damages occasioned by such litigation. 
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This promised pâymént flbt havmg been madej Safford, bn'July 5, 1919, 
petitioned the District Court for an order directing the trustée to pay 
forthwith to SafFord and Fitzgerald the agreed sum of $35,000 and 
interest thereon. The trustée declining to oppose Safïord's pétition, 
Baxter, the petitioner herein, and one Dolge, both being creditors of 
the batikrupt Orinoco Corporation, filed their pétition in the District 
Court, setting forth certain défenses thereto. 

On July 28, 1919, after hearing before District Judge Hollister, wlio 
had made the original order of November 6, 1914, the Safford pétition 
was granted, and that of Baxter and Dolge dismissed. Thereafter the 
trustée in bankruptcy, for reasons not hère important, asked the court 
to Vâcate the order of July 28, 1919, directing him to pay the $35,000 
in question, and Baxter and Dolge applied for a rehearing thereon. 
Both thèse pétitions were on due hearing denied and findings of fact 
made by Judge Peck, who had succeeded Judge Hollister on the lat- 
ter's death. The présent proceedings are brought by Baxter alone, 
under section 24b of the Bankruptcy Act,'' to revise the order of July 
28, 1919, which directed the trustée to carry out the settlement with 
SafFord and Fitzgerald, as well as the order of December 9, 1919, 
denying the pétition for rehearing. Both the trustée in bankruptcy 
and Dolge refused to join with Baxter in this proceeding. The re- 
spondents are Safïord, the représentatives of Fitzgerald, and the Berk- 
shire Investing Company, which claims by assignment a portion of 
the Fitzgerald interest. 

[1] 1. The motion to dismiss the pétition to revise is denied. We see 
no merit in the contention that the proceedings under review présent 
"a controversy arising in bankruptcy proceedings," and so reviewable 
only by appeal. The charàcter of the proceeding below in a review- 
able sensé is, in our opinion, determined by the summary nature of the 
order of July 28, 1919, directing the trustée in bankruptcy to pay the 
$35,000 to Safford and Fitzgerald, in accordancé with the authority for 
settlement given November 6, 1914, and by the equally summary order 
of December 9, 1919, denying the motion to vacate the order of July 
28, 1919, and refusing rehearing thereon. The orders complained of 
are clearly "administrative orders in the ordinary course of bankruptcy 
between the filing of the pétition and the final settlement of the estate." 
In re Fari-ell (C. C. A. 6) 176 Fed. 505, 508, 509, 100 C. C. A. 63, 66, 
67; Bames v. Pampel (C. C. A. 6) 192 Fed. 525, 527, 528, 113 C. C. 
A. 81. Safford and Fitzgerald had originalîy no right to demand that 
the settlement authorizéd by the order of November 6, 1914, be made, 
and did not so demand. The original order was made only on the trus- 
tee's pétition, as a purely administrative act. The circumstance that 
Safford and Fitzgerald later asked a carrying out of a settlement pre- 
viously made by administrative order does not change the character of 
the proceeding in a reviewable sensé. 

The objection that the pétition for revision was filed too late is not 
well taken. The amendment to our rule 34 (261 Fed. v, 171 C. C. A. 
v), requiring pétitions to revise to be filed within 20 days from the 
entry of the order of which révision is sought, was not effective, êx 
proprio vigore, until April 11, 1920, which was more than a month 

" Comp. St. ! 9608. 
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after the pétition was filed in this court. The direction of the Dis- 
trict Judge that proceedings for révision be taken on or before Jan- 
uary 9, 1920, was ineffective, in the absence of showing that copy of 
the amendment to rule 34 had been served upon counsel for' the peti- 
tioner. The amendment to the pétition made April 6, 1920, was al- 
lowed by this court while it had jurisdiction of the case, and is not for- 
bidden by rule 34. We see no jurisdictional defect in the bond given 
by petitioner under the order of December 9, 1919, which was duly 
filed in that court. The security is not governed by section 1660 of 
U. S. Compiled Statutes of 1916. 

2. Petitioner asserts the fatal invalidity of the order of July 28, 
1919 (which granted Safford's pétition that the trustée pay the agreed 
sum of $35,000), and the order ôf December 9, 1919 (which affirmed 
the order of July 28), on the ground. that the order of November 6, 
1914, which authorized the trustée to make the compromise, was in- 
effective for several reasons. 

[2] (a) General Order in Bankruptcy No. 12 provides that after a 
gênerai référence ''ail proceedings, except such as are required by the 
act or by thèse gênerai orders to be had before the judge, shall be had 
before the référée." The pétition of iS[ovember 6, 1914, was, presented 
directly to the judge, who clearly had jurisdiction over it. The provi- 
sion just quoted does not take from the judge authority to hèar in the 
first instance an application of this kind. In re De Ran (C. C. A. 6) 
260 Fed. 732, 739, 171 C. C. A. 470. 

[3] (b) General Order in Bankruptcy No. 33 provides that the ap- 
plication for authority to settle a controversy by agreement with the 
other pârty shall "clearly and distinctly set forth the subject-matter of 
the controversy, and the reason why the trustée thinks it proper and 
most for the interest of the estate that the controversy should be 
settled by arbitration or otherwise." The pétition is attacked as f atally 
lacking in this respect. We are not so impressed. The pétition dis- 
tinctly recited that in the Safford and Fitzgerald case the Suprême 
Court of the District of Columbia enjoined the payment to the trustée 
in bankruptcy of the Orinoco Corporation, out of the treasury of the 
United States, of the whole or any part of the Orinoco indemnity fund. 
It reports a proposition of compromise of the controversy therein, em- 
bracing the release to the trustée by Safford and Fitzgerald of ail their 
claims against the trustée in bankruptcy of the Orinoco Corporation, 
as well as against that corporation, the dissolving of the injunctions so 
far as they interfère with the payment of such f unds to such trustée in 
bankruptcy, etc.; such compromise to be a complète satisfaction and 
settlement between ail parties concerned and to "put to end ail contro- 
versy which has been pending in the District of Columbia court," 
whereby the installments of the indemnity fund accruing from time 
to time "hâve been prevented from com'ing into the hands of said peti- 
tioner as such trustée." ' 

The trustée asked authority "to compromise and settle said con- 
troversy in a sum not to exceed $35,000 upon such terms as he may 
deem for the best interests of the estate." The: application thus "clear- 
ly and distinctly set forth the subject-matter of 'the controversy." - The 
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"reason why the trustée thinks it proper and most for the interest of 
the estate that the controversy be settled" is naturally and necessarily 
implied in the récitals that by such' settlement the obstacles which up 
to that time had prevented the trustée in bankruptcy from getting pos- 
session of the funds so impotmded by the action of the Suprême Court 
of the District of Columbia would be entirely removed. We think 
the pétition for leave to compromise not jurisdictionally defective. 
It will be presumed in its aid that the court took into account the 
existence of the obstacles referred to, with which the court was entire- 
ly familiar. 

[4] (c) Section 58 of the act (Comp. St. § 9642) provides for no- 
tice to creditors of the "proposed compromise of any controversy," and 
General Order in Bankruptcy No. 28 ' for such notice and hearing when 
it is proposed to "compound and settle any debt or other claims due or 
belonging to the estate of the bankrupt." It is not entirely clear that 
either section 58 or this General Order applies to a summary proceed- 
ing of this nature. But, assuming the contrary, petitioner is in our 
opinion clearly estopped to complain. Judge Peck, in denying the péti- 
tion for rehearing and the motion to vacate the order requiring the 
trustée to pay the $35,000 as agreed, said : 

"It does not appear that notice was glven to the creditors of this application 
to compromise or that the creditors assented thereto, nor does it appear to 
the contrary. The order was made flve years ago. No steps were taken to re- 
view the order." 

But this is not ail. Judge Peck formally found as facts that the 
compromise agreement made pursuant to the authority of the District 
Court, and ail steps taken under it, or in connection with it, by Safïord 
and Fitzgerald, were fair and in good faith, and without any fraud 
on their part, and that counsel for the trustée at that time had fuU 
knowledge of the facts relating to the transaction; also that no credi- 
tor or interested party other than Baxter and Dolge complained of the 
compromise; further, that Baxter and Dolge, in person or by counçel, 
had actual knowledge of it; and that neither ever took any steps to 
hâve a final disposition of any objection thereto prior to July 15, 1919. 
nor was any évidence offered at the hearings in support of the al- 
légations in the pleadings filed by them. It was also found that, while 
this compromise agreement was nOt, after its exécution, reported in 
writing to the District Court, yet that court was very shortly thereafter 
advised of the fact of its exécution and of the compromise. Thèse 
and ail the other findings of fact were made upon agreement of counsel 
theretc>. We are bound to accept them as true, and can consider only 
the questions of law raised. In re Stewart (C. C. A. 6) 179 Fed. 222, 
228, 102 G. C. A. 348. Moreover, upon his motion to set aside the or- 
der requiring thé trustée to carry out the compromise, as well as on 
his pétition for rehearing, petitioner had fuU opportunity to try out the 
merits of the questions which he now seeks to raise. On both principle 
and authority it must be held that petitioner has lost whatever right 
he ever had to complain of lack of notice. In re Ives (C. C. A, 6) 113 
Fed. 911, 914, 51 C. C. A. 541. 

• 89 Fed. Jtl, 32 C. C. A. iivlll. 
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(d) We see no merit in the criticisms that the order of November 
5, 1914, made by the District Court below, was invalid, as assuming 
to authorize the trustée to compromise upon terms deemed by him for 
the best interests of the estate, or that the agreement actually executed 
thereunder exceeded even such assumed authority in that it stipulated 
to release Safford and Fitzgerald from ail liability to the trustée. The 
District Court knew of the agreement made and presumably regarded 
it as within its order. Nor do we see anything to criticize in the fact 
that the Fitzgerald interests were not parties to Safford's pétition to 
the court below to hâve the settlement carried out. Fitzgerald's rep- 
résentatives appeared on the hearing below, are made respondents to 
the proceedings hère, and are claiming the benefit of the action there 
had. 

[5] 3. Fetitioner specially stresses the proposition that the com- 
promise settlement authorized by the order of November 6, 1914, was 
without valuable considération. The argument is that the only con- 
sidération which the trustée in bankruptcy of the Orinoco Corpora- 
tion was to receive from Safiford and Fitzgerald was the release of 
their claims and demands against the portion of the fund awarded by 
the Secretary of State to the trustée, while, in reality, Safford and 
Fitzgerald had at the time no claim or demand to give up, for the rea- 
son that the fund in controversy already belonged to the trustée in 
bankruptcy, free from any lien or interest on the part of Safford and 
Fitzgerald. This conclusion rests upon the assertion that the Sec- 
retary of State had full- jurisdiction of the subject-matter and of the 
parties asserting claims against the fund, including Safford, Fitzgerald, 
and the trustée in ba.nkruptcy, and that the order of distribution made 
by the Secretary had, the force and effect of a judgment, thereby es- 
topping Safford and Fitzgerald from asserting any claim or demand 
against it. To this défense of lack of considération there is more 
than one answer. In the first place, it is by no means cleaf that the 
Secretary of State had judicial authority to détermine fînally the dis- 
tribution of the fund, and thus foreclose inquiry by the ordinary courts. 
There is an intimation to the contrary in Le Crone, Receiver of the 
Orinoco Co., Ltd., v. McAdoo, Secretary of the Treasury (decided 
June 1, 1920) 253 U. S. 217, 40 Sup. Ct. 510, 64 L. Ed. 869. Again, 
the distribution made by the Secretary purports to be based on the 
consent of the four interested corporations, and the approval of the 
courts in charge of the bankruptcy and receivership proceedings re- 
spectively. Indeed, the communication of the Secretary to attorneys 
concerned in the controversy between Fitzgerald and Bakter, sent con- 
temporaneously with the notice of the proposed distribution, clearly 
indicates that the Secretary had no intention to "attempt to pass upon 
the respective claims of the différent companies." 

But there are further facts to be reckoned with: Safford's bill 
before referred to, whîfch was filed in the Suprême Court of the Dis- 
trict of Columbia, following the distribution made by the Secretary 
of State, was directed against the Secretary of the Treasury, the 
Treasurer of the United States, the four corporations before named, 
Baxter and Fitzgerald, and others, including Dolge, who was then 
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the trustée in bankruptcy appointée! by vthe District Court. It challeng- 
ed the ripht of the Orinoco Corporation to the sum awarded it, asserted 
that the agreement on which the distribution was based was ob- 
tained through fraud and collusion between certain of the interest- 
ed private parties and corporations, and claimed as judgment créd- 
iter of the Ma'noa Company, lyimited, an interest on Safiford's part 
in the fund to the extent of $56,000. Fitzgerald also asserted fraud 
and collusion in obtaining the distribution. This suit challenged the 
binding authority of the action taken by the Sécretary of State. If the 
Secretary's action was merely ministerial, the Suprême Court of the 
District of Columbia had authority to détermine the merits between 
the parties, unless the District Court in bankruptcy had prior exclu- 
sive jurisdiction. Houston v. Ormes, 252 U. S. 469, 472, 40 Sup. Ct. 
369, 64 L. Ed. 667. But although the District Court was claiming ex- 
clusive jurisdiction over the entire sum awarded the Orinoco Corpo- 
ration; bpt a small portion oï it had then been pàid; at thé same time, 
the Sécretary of the Treasury and the Treasurer of the United States 
were under injunction of the Suprême Court of the District of Colum- 
bia from deJîvering oiitside of that district any warrant on the fund; 
and although the trustée in bankruptcy of the Orinoco Corporation de- 
nied that he was subject to the jurisdiction of the Suprême Court of 
the District of Columbia, that court insisted that the trustée had sub- 
■mitted himself to its jurisdiction, appointed that officer receiver in the 
Safford case (that appointinent was accepted), and enjoined, him from 
disposing of any of the funds except by paying the same to himself 
as receiver of that, court, 

A sharp conflict, ampunting to a deadlocky between the District 
Court and the Suprême Court of the District of, Columbia as to juris- 
diction over the fund was presented. To say the least, it was by no 
means so clear and certain that the Suprême Court of the District of 
Columbia was without jurisdiction as to render without . considéra- 
tion a compromise which would dispose of that conflict by the payment 
of the comparatively small sum of $35,000., That as a practical prop- 
osition the trustée in bankruptcy was, in that capacity, threatened 
with possible loss of control over at least the bulk of the fund sufficient- 
ly appears, notwithstanding the affirmance by this court (Orinoco Iron 
Co. V. Metzel,. 230 Fed. 40, 144 C, C. A. 338) of an order made by the 
District Court afterthe compromise authority of November 6, 1914, 
was given, restraihîng the prosecution of suit in the Suprême Court of 
the District of Columbia on the part of the Orinoco Iron Company, 
whose claim had already been presented to the district court. Upon the 
facts found, the trustée in bankruptcy was justified in favoring the 
compromise in question, provided he acte'd in good faith. Union Bank 
V. Geary, 5 Pe£ 99, 114, 8 L. Ed. ,60, That he so acted is not open to 
question on this record. It follows that the défense of lack of consid- 
ération for th^ compromise must be ovçrruled. , 

4. The çotirt below fourid as. ,afaç,t: that Baxter and Dolge allowed 
the coniprotnise ; jn qtiestion to ' be , f uljy performed by Safford and 
Fitzgerald, pfEççipçs to be filed for the dismissal of the suit in thé 
Suprême Coujrt ofrthe District of Columbia, and the injunctions thçre- 
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in vacated, as agreed by.such compromise, and $226,500 to be paid irito 
the registry of the District Court. The court further found as a fact 
that "there bas been no excuse or explanation for the lâches of the 
said Baxter and Dolge existing since November, 1914." If the com- 
promise agreement is not carried out, the Safïord and Fitzgerald in- 
terests cannot be restored to the position they previously occupied. We 
agrée with the conclusions of the District Court that pétitidner is 
now estopped from complaining of the compromise agieement. 

It follows, from thèse views, that the orders of the District Court 
complained of must be affirmed. 



NASIIVILLE, C. & ST. L. RY. CO. v. UNITED ST.4TES.* 

(Circuit Court of Appcals, Sixth Circuit. December 7, 1020.) 

No 3420. 

Internai revenue <&=>9 — ^Allowance from gi'oss income for "dépréciation" of 
property held proper. 

On an issue as to the amount a rallroacl company was entitled to deduct 
from gross income for dépréciation of property, under Corporation Tax Act 
Aug. 5, 1909, § 38, subd. 2, ttie court held to liave correctly instrueted ttiat 
the measure of dépréciation was the differetice in the intrinsic value of 
the property as a whole at the beglnnitig and end of the year, and that 
enhanced value of parts through repinrs and replacements should be 
•et ofC against dépréciation of other parts not ropaired or repliiced. 

[Ed. Note.— ror other définitions, see Words and Phrases, First and 
Second Séries, Depreciate.] • 

In Error to the District Court of the United States for the Middle 
District of Tennessee; Edward T. Sanford, Judge. 

Action by the United States against the Nashville, Chattanooga and 
St. Louis Railway Company. Judgment for the United States, and 
défendant brings error. Affirmed. 

See, also, 249 Fed. 678, 161 C. C. A. 588. , 

Fitzgerald Hall, of Nashville, Tenn. (Frank Slemons, of Nashville, 
Tenn., on the brief ), for plaintiff in error. 

Lee Douglas, U. S. Atty., and Wm. H. Ewing, Asst. U. S. Atty., 
■hoih of Nashville, Tenn., for the United States. 

Before KNAPPËN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This case is before this court a second 
time. In substance it is this: In June, 1916, the United States, under 
the direction of its Commissioner of Internai Revenue, brought suit 
to recover from défendant an excise tax of 1 per cent, claimed to be 
due from It for each of the years 1909 and 1910, under section 38 
of the Revenue Act of August 5, 1909 (36 Stat. 11, 112, c. 6), which 
makes every corporation to which it apçlies "subject to pay annually" 
a spécial excise tax of 1 per cent, on its net income, to be determined 
by deducting from gross income, among other things, operating ex- 
pcnses, losses sustained, "including a reasonable allowance for de- 

Ê=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
•Oertiorarl denled 254 U. 8. — , 41 Sup. Ct. 375, 65 L. Ed. — . 



352 269 FEDERAL REPORTER 

preciation of property," înterest on indebtedness. and taxes. The déc- 
laration alleged the filing by défendant with the Commissioner of In- 
ternai Revenue, on February 25, 1910, and February 21, 1911, respec- 
tively, of returns of its net income for the respective years 1909 and 
1910; that both returns were incorrect as to the amount of defendant's 
income — that for 1909, in that it included, as an item of déduction from 
gross income, an alleged charge of $26,000 to expenses, which was 
not a necessary expense actually paid out of inconie in the mainte- 
nance and opération of its business and properties; those for both 
years, in that they included charges to dépréciation of roadway, 
amounting to $249,024.54 for the year 1909 and $239,229.70 for the 
year 1910, which were not charged against the capital valuation of the 
roadway on its books, and were not reasonable allowances for dé- 
préciation of roadway within the meaning of the act; that the three 
items named were disallowed by the Commissioner of Internai Revenue 
and held by him to be incorrectiy charged, and that they were in fact 
not correct and proper déductions from gross income, and that the total 
amounts so deducted, which should hâve been included as net income 
in said returns, were for the year 1909 $275,024.54, and for 1910 $239,- 
229.70; that the défendant was thus indebted to the United States and 
subject to pay an income tax of 1 per cent, upon the amounts stated; 
that it had f ailed and ref used to make payment ; and that the aUeged 
taxes were thus due from défendant and payable by it. to the United 
State; 

The railway company demurred to the déclaration upon grounds, 
so far as now important : (a) That the governrrierit could not recover 
an excise tax in advance of an assessment by the Commissioner of In- 
ternai Revenue; and (b) that the ràilway company, having made 
its returns and paid the assessments made by the Commissioner, could 
be made subject to no further obligation unless the Commissioner 
should discover some item to be false within three years from March 
ist of the year succeeding the calendàr year for which the return 
is made. The trial court sustained the demurrer. This court reversed 
that action, and remanded the case for further proceedings and trial. 
249 Fed. 678, 161 C. C. A. 588. The railway company then pleaded 
nil débet to each of the two counts of the déclaration, together with 
spécial pleas to each count, raising the identical questions which had 
bef ore been presented by its demurrer to the government's déclaration. 
The government's demurrers to thèse spécial pleas were sustained by 
the District Court, on the authority of this court's décision. Upon 
trial by jury there were verdict and judgment against the railway com- 
pany for $5,142.50, being 1 per cent upon the amount of the three items 
in question. This writ is to review that judgment. 

1. Upon the présent hearing counsel for the railway company, in 
support of its spécial pleas overruled below, has again argued at great 
length the questions presented to and considered bythis court under 
defendant's demurrer to the government's. déclaration. Ail of. thèse 
questions, which relate equally to the spécial pleas, vyere, upon careful 
considération, decided by this court against defendant's contention. 
It IS unnecessary hère to repeat the grounds of that décision, which 
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sufficiently appear from our published opinion. 249 Fed. 678, 161 C. 
C. A. 588. The argument now advanced sheds no additional light 
upon the subject. We content ourselves with saying that we find no 
reason to départ from our former conclusions. The assignments of 
errors numbered 1 to 5, inclusive, are accordingly overruled. 

2. The remaining assignments relate to the refusai to direct verdict 
for défendant, to the charge as given, and to the refusai of certain 
of defendant's requested instructions. A considération of the criti- 
cisms relating to the charge will aid in determining whether there was 
a case for the jury. 

Défendant conceded on the trial that the déduction of the $26,000 
item in its return for 1909 was not authorized. The court accordingly 
properly instructed that the government was entitled to a verdict for at 
least $260.00 on this account. The substance of the charge otherwise 
was that the question of fact to be determined was merely whether the 
déductions made by défendant in its excise tax reports for the years 
1909 and 1910, viz. $249,024.54 for the former year, and $239,229.70 
for the latter year, were in whole or in part reasonable allowances for 
dépréciation of roadway during those respective years; that if such 
allowances were reasonable the government is not entitled to recover; 
that if they were not reasonable the government was entitled to verdict 
for 1 per cent, of the amounts improperly deducted. The jury was 
specifically instructed to consider, first, "the dépréciation, either physi- 
cal or functional, in the value of those parts of the roadway which 
hâve not been repaired or renewed or replaced" ; and, second, "what 
has been the effect of the repairs, renewals, and replacements that 
hâve been made to other parts, and détermine whether, after you strike 
a final balance at the end of the year, the roadway is of greater or less 
value, or of equal value, than or to that which it was at the beginning 
of the year," and that if it should be found "that the value of the road- 
way, its actual value, is as great at the end of the year, after thèse 
repairs and replacements hâve been made for which crédit has been 
given as an expense déduction, then there is no dépréciation in value 
of * * * the roadway, within the meaning of the statute," but 
that "if, after making such repairs, replacements, and renewals in the 
différent units of the roadway, it should be found that some parts 
hâve been made more valuable by the putting in of new parts in place 
of wornout parts, yet the dépréciation in the rest of the roadway, in 
the détérioration, obsolescence, etc., of other units which hâve not 
been changed, and so little donc in repairing and replacing that at the 
end of the year, taking it as a whole, the dépréciation in value has 
exceeded the repairs, replacements, and renewals, so that it is worth 
less than it was, * * * ^q j^at extent the railway is entitled to a 
déduction of 1 per cent." 

The first spécifie criticism to the charge is that dépréciation was 
made to dépend upon the relative value of the roadway "in dollars and 
cents" at the beginning and end of the respective years. The contention 
is that the criterion is "earning power," "value for use," not its value to 
an investor. In point of fact, the court did not use the expression 
"dollars and cents" in its charge to the jury. Its various expressions 
260 F.— 23 
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were "value," "net value," "actual value," "real value," doubtless mean- 
ing intrinsic value, value in "dollars and cents," as distinguished f rom 
market value, which defendant's testimony showed might be afïected 
by considérations other than intrinsic value. 

The criticism is without merit. Not only is it clear that market 
value was not meant, but the criticism loses ail point through the 
spécifie admission of defendant's counsel, made upon the trial, that 
"the road, as a whole, for the purpose of carrying on the business of a 
common carrier, was just as valuable at the endof the year as at 
the beginning," and by the equally express admission of defendant's 
chief engineer, not only to the same effect as that of counsel, but, 
further, that it v^^ould be w^orth as much to "any persons that viranted 
to buy it for a railroad." 

The further criticism is made that "the court refused to permit the 
jury to consider dépréciation, physical or functional, in the units con- 
stituting roadway, track, and structures" ; the argument being that, as 
"a railroad is a composite property, it is impossible to figure déprécia- 
tion of a road as a whole without first considering dépréciation of 
the units." 

The court, however, did not instruct that dépréciation of units could 
not be considered in determining the ultimate question whether there 
was net dépréciation in the roadway as a whole. It is true that, after 
stating that there would be no dépréciation if repairs, renewals, and 
replacements had placed the roadway in the same value as at the 
beginning of the year, it was said: 

"In that sensé you should not consider each of the Individual units that 
enter into the roadway." 

But the meaning of that statement was made clear by the paragraph 
immediately following: 

"It was not intended to hâve a System of bookkeeplng with référence to each 
particular cross-tie or each partlcular rail, but you should look to the value 
of the roadway as a whole, comparing its value at the beginning of the year 
with its value at the end of the year." 

Further évidence of the meaniiig of the charge appears from the 
later use of the term "net value"- ; also by earlier référence to the mak- 
ing of repairs, renewals, and replacements in the roadway, by "taking 
out tmits that had decayed or whose usefulness was at an end and 
putting in other^, taking out cross-ties, decayed cross-ties, worth- 
less cross-ties, and putting in new cross-ties, taking out rails worn out 
and putting in new rails, ' repairing and replacing différent units in ' its 
roadway System from time to time," as well as by the instruction that 
the jury should consider "dépréciation, either physical or functional, 
in the value of those parts of the roadway which hâve not been repaired 
or renewed or replaced, then also consider what has been the effect of 
the repairs, renewals, and replacements that hâve been made to other 
parts, and détermine whether, after you strike a final balance at the 
end of the year, the roadway is of greater or less value, or of equal 
value, than or to that which it was at the beginning of the year." 

The contention on which défendant seems to rest its chief criticism 
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seems to be that, notwithstanding the roadway as a whole was intrinsi- 
cally just as valuable at the end of the year as at the beginning of the 
year; that is to say, although dépréciation in given units had been 
fully overcome by appréciation in others, the railway company would 
still be entitled to crédit for dépréciation in such individual units 
as had depreciated. We think this contention of défendant not sus- 
tained by reason or authority, and that the court correctly charged 
the true criterion. If, as is not entirely clear, it is ^leant to further 
suggest that the considération of functional (as distinguished from 
physical) dépréciation was not allowed by the charge to be taken into 
account, the suggestion is plainly without merit. Not only did the court 
define the roadway as including "structures connected with the road- 
way, such as stations, toolhouses, and matters of that sort," but it 
included in dépréciation a lessening of original values "due to wear and 
tear, decay, graduai décline from obsolescence — that is, getting out of 
date and inadequacy." In our opinion, the jury was given the correct 
rule for determining the existence or nonexistence of dépréciation, 
which accords with the "ordinary and usual sensé" of that term "as 
understood by business men." Van Baumbach v. Sargeant Land Co., 
242 U. S. 503, 524. 37 Sup. Ct. 201. 61 L. Ed. 460. To say that prop- 
erty can depreciate without impairment of either intrinsic value or 
efhciency is to our minds a solecism. 

3. The Refusai to Direct Verdict. — The sole question in this regard 
is whether or not there was substantial testimony tending to support 
the government's contention that there was during the years 1909 and 
1910 no net dépréciation in the intrinsic value of the roadway and 
structures considered as a unit. It is not highly important to the dé- 
termination of this question whether the controversy arose on one 
theory and was tried on another, nor whether the claimed dépréciation 
would hâve been allowed under the system of bookkeeping employed 
by the government, had the charges therefor been set up on the railway 
company's books. 249 Fed. at page 686, 161 C. C A. 588. 

It appears that défendant arrived at the dépréciation charges by esti- 
mating the value of the perishable structures as one-third the cost of 
the road (less equipment and real estate), and then taking 3 per cent, 
of this one-third value, on the theory that the average life of the var- 
ions perishable éléments was 2i2>Y:^ years. Whether or not thèse dépré- 
ciation estimâtes were reasonable was a question for the jury. 

In our opinion there was substantial testimony tending to support 
the government's contention. It appeared that there was expended in 
round numbers for maintenance of way and structures — that is to 
say, for repairs, renewals and replacements — for the year 1909 of $1,- 
600,000, and for the year 1910 of $1,554,000, and that no substantial 
part of thèse sums was carried in defendant's accounting as additions 
and betterments. It was admitted by defendant's chief engineer that 
the expenditures for 1909 "kept the road in a normal condition to carry 
on its business," that "its normal condition was a good condition," 
and that the expenditures "had made gôod the normal amount of dé- 
préciation." There was testimony by compétent witnesses of railway 
expérience that "there may be dépréciation in the units comprising the 
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roadway, track, and structures of the railroad, while tliere îs no dé- 
préciation in the machine as a whole"; also that it is possible "to 
maintain the roadway, track, and structures, so that there will be no dé- 
préciation if we consider the roadway, track, and structures as a com- 
posite whole"; also that "the service life of any normally operated and 
normally and well maintained railroad is perpétuai, and it is maintain- 
ed in the condition of property serving its purpose by annual renew- 
als and replacefnents." 

The testimohy, considered as a whole, tended to support the con- 
clusion that the amounts expended by défendant during the years in 
question for repairs, renewals, and replacements should and would 
hâve fully ofifset the dépréciation in the various units, and that the 
defendant's railway and structures were, as a whole, maintained 
throughout the years in question in fully as good condition, and were 
of fully as great intrinsic value, as at the beginning of the respective 
years. The jury would hâve been clearly justified in inferring from 
the testimony of defendant's chief engineer, taken as a whole, that the 
value of the roadway had not depreciated during the two years in 
question ; in other words, that the repairs and renewals that had been 
made were of such a character as to leave the road at the end of each 
year of value equal to that at the beginning of the year. That officer's 
testimony so impressed the trial judge, who stated his opinion from the 
évidence that "there is no reasonable déduction for dépréciation es- 
tablished." Défendant did not directly controvert the situation so 
shown. Its chief, if not its only, reliance seems to hâve been on the 
proposition that, in spite of it ail, there was inévitable annual dépré- 
ciation in some of the perishable éléments not entirely renewed or 
replaced, so justifying the contention that for this reason there was 
dépréciation within the meaning of the act, even though the roadway 
as a whole had not decreased in value. To this argument, as already 
said, we canUot assent. It follows that the trial judge rightfully re- 
fused to instruct verdict for défendant. 

Finding no error in the record, the judgment of the District Court is 
affirmed. 



VALMAS DRUG CO. v. SMOOTS. 

(Circuit Court of Appeals, Slxth Circuit. December 8, 1920.) 
No. 3130. 

1. Evidence <S=»544 — Physician in gênerai practice compétent to testify as to 

caruse of eye disease. 

A physician in gênerai practice held compétent to testify as an expert 
that in hls opinion a diseased condition of plaintiff's eye was caused by 
tlie présence of zinc sulphate in an eyewash. 

2. Drug^ists 'S=»9 — ^Làable for négligence in selling harmful préparation. 

Médical testimony that zinc sulphate, in the proportion contained In an 
eyewash prepared and sold by défendant, was, or niight be, injurious when 
the wash was used as directed, held sufflcient to justify submission to 
the jury of the question of defendant's négligence in placing It on the 
market, coupled with statements on the containers and in advertisements 
that it was harmless, and recommendlng it as a home remedy. 

<g;=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. Druggists ©=9 — Risk from hamiful ingrédient in préparation sold generally 
not assumed by purchaser. 

One not. a physiclan, wlio purchased and used an eyewash recommended 
by tbc maker for use as a home i-omedy and bearing a statement on the 
container that it was harmless, cannot be held, as matter of law, to bave 
assumed tbe risk bccause a statement of the ingrédients was also given. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Action at law by Carrie Smoots against the Valmas Drug Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

James V. Oxtoby, of Détroit, Mich. (Oxtoby & Wilkinson, of Dé- 
troit, Mich., on the brief), for plaintiff in error. 

Eugène P. Berry, of Détroit, Mich. (Berry & Berry, of Détroit, 
Mich., on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Writ to review judgment against de- 
fendant Drug Company for injuries alleged to hâve been sufïered by 
plaintiff through the use of an eyewash manufactured and put upon the 
market by défendant. 

Défendant caused to be manufactured and placed upon the market, 
by selling to wholesale druggists, tablets for making an eyewash, call- 
ed "Bon-Opto," doing considérable advertising at Détroit, Mich., 
through an advertising agency. The package intended for the individ- 
ual consumer contained a 2-ounce bottle, an eyecup and 14 fîve-grain 
tablets. According to the accompanying directions, the treatment 
was to be had by dissolving one of the tablets in the bottle full of water, 
the entire of the two-ounce solution to be used for a given eye bath. 
The tablets, according to the formula indorsed upon the package, con- 
tained chloretone, zinc sulphate, sodium chloride, boric acid, menthe 
poivrée, and camphre de menthe. The quantities of the various in- 
grédients were not given on the package, nor was the formula otherwise 
given by défendant to the public. Each tablet contained ^^/i25 of a 
grain of zinc sulphate (white vitriol), which was a trifle more than 
3 per cent, of the contents of the tablet. The package was accompanied 
by detailed directions for applying the solution to the eyes, together 
with a séries of exercises therefor, and for the gênerai health, cal- 
culated to extend over a period of six months. Application of the 
wash "two to four times daily for best results" was recommended. 
The package contained an indorsement that Bon-Opto was "for use 
by physicians and as a home remedy in the treatment of eye troubles" ; 
also a legend announcing it to be "healing, soothing, non-irritating, and 
harmless." On another face was a statement which we print in the 
raargin.^ 

1 "For use by physicians and as a home remedy In the treatment of inflamed, 
weak, watery, tired, sticky, sore, irritated eyes and eyellds, acute and chronie 
catarrhal conjunctlvitis, congestion of the eye, either récent or of long stand- 
ing, caused by colds, overvvork, or exposure to smoke, wind, sun and dust 
encouutered in automoblling, travel, etc. Bon-Opto may be prescribed and 
used freely." 
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The évidence on plaintiff's part tended to show that, on reading a 
newspaper advertisement "that you could throw away your glasses" 
if you used Bon-Opto, she bought a bottle at a retail drug store; that 
she was then 45 years old, was "going through changes," and had used 
glasses for reading and sewing (but not otherwise) for about 14 years, 
having changed them twice ; that her glasses needed changing, and that 
she bought the remedy because of the newspaper advertisement men- 
tioned, her eyes being otherwise. well ; that af ter reading the directions 
carefully she used 11 of the tablets on as many nights and as directed 
by the literature accompanying the package, bathing only the right 
eye, intending to treat the left eye similarly in case the right eye was 
henefited ; that each use of the tablet caused smarting which at first 
continued about 10 or 15 minutes, and then passed off until the next 
tablet was used ; that her eye got worse and inflamed ; that af ter about 
a month she consulted a physician in gênerai practice, who found an 
inflammation of the outer membrane of the eye, which was then so bad 
as to require bandaging to protect it f rom the light ; that the physician 
gave her a prescription which she had filled several times, causing 
some temporary, but not permanent, relief ; that later her eyes again 
troubled her, and her physician advised her to consult a specialist, 
which she did some months later, with the resuit that four ulcers 
were found on her right eye, which the specialist treated for two or 
three months. 

It appeared without dispute that zinc sulphate is an astringent. 
There was testimony which would support a conclusion, not only that 
zinc sulphate would not be prescribed for defective vision or for the 
purpose of îiaving a person do away with glasses, that there is no 
"catch-ail" préparation for diseases or conditions of the eyes, but 
that zinc sulphate is not suitable for ail cases of weak eyes; that it 
should be used with caution, and only on physician's prescription ; that 
it is irritative, and if continued long enough causes changes in the 
structure of the eye ; and that the condition from which plaintiff suf- 
fered resulted from the use of the zinc sulphate. On the other hand, 
there was compétent testimony that zinc sulphate was a common in- 
grédient in eyewashes, and that so weak a solution as used by plaintifif 
would not injure the eye. 

The assignments of error, so far as argued, are : First, the admis- 
sion of the testimony of the gênerai médical practitioner referred to, 
.who it is alleged was incompétent to give expert testimony ; and, sec- 
ond, the refusai of the motion and requests to direct verdict for de- 
fendant, on the grounds (a) that there was no évidence of négligence 
on defendant's part; (b) that the claim of injury from the use of the 
tablets was merely spéculative; (c) that there was no évidence that 
the présence of zinc sulphate in the tablets was the proximate cause of 
plaintiff's injuries; and (d) that inasmuch as plaintiff was advised by 
indorsement on the package containing the tablets that they contained 
zinc sulphate, and as the quantity in a given tablet was in fact but 
slightly more than 3 per cent, of the total ingrédients of the tablet, 
plaintiff was sufficiently advised (by such description) of the présence 
of zinc sulphate, and so assumed the risk of using it. 
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[1] 1. The gênerai médical practitioner was pérmitted to testify, 
against defendant's objection, in answer to a hypothetical question, 
that on the assumptions contained therein it was his opinion that the 
condition of plaintift's eye, from which she suffered, including the ul- 
cers thereon, was caused by the use of the zinc sulphate. Error is as- 
signed upon this ruling, as well as upon the refusai to strike out the 
testimony of the witness generally as to the cause of plaintifï's sufïering 
and injury — ail on the ground that the witness was not compétent to 
testify as an expert. 

The objection and motion to strike were properly overruled. The 
witness obtained his médical éducation at the Saginaw Valley Médical 
Collège and the Détroit Collège of Medicine; he hâd been a practic- 
ing physician for 25 years, and was then engaged in the gênerai prac- 
tice of medicine ; while he had never given particular attention to dis- 
eases of the eye, he did undertake to treat such diseases until he con- 
cluded, through their failure to respond to his treatment, that they 
should be referred to a specialist. He treated plaintiff for a time fol- 
lowing the use of the eyewash. The facts that he was not an oculist, 
had never made a specialty of any particular branch of his profession, 
and had never used an eyewash containing zinc sulphate, did rlot, as 
matter of law, make him incompétent to testify as an expert. His tes- 
timony indicated that he was acquainted, from actual practice, with the 
nature and effect of zinc sulphate on the human System and its mem- 
bers generally. It is not to be presumed that reputable médical col- 
lèges fail to give suitable instruction in the fundamental principles of 
materia medica, toxicology, and opthalmology, or that one without ei- 
ther instruction or expérience on thèse subjects would be pérmitted 
to engage in gênerai practice in Michigan. The weight of his testimony 
was for the jury. This conclusion accords with the gênerai weight of 
authority. Samuels v. United States (C. C. A. 8) 232 Fed. 536, 542, 
146 C. C. A. 494, Ann. Cas. 191 7A, 711 ; Détroit Ry. Co. v. Kimball, 
(C. C. A. 6) 211 Fed. 633, 636, 128 C. C. A. 565; People v. Thacker, 
108 Mich. 652, 660, 66 N. W. 562; Hardiman v. Brown, 162 Mass. 
585, 587, 39 N. E. 192; Siebert v. People, 143 lll. 571, 579 et seq., 32 
N. E. 431 ; People v. Benham, 160 N. Y. 402, 440, 441, 55 N. E. 11 ; 
1 Wigmore on Evidence, § 687. 

2. The refusai to direct verdict for défendant; and, first, on the 
ground that there was no évidence that défendant was négligent. We 
accept the statement of defendant's counsel that the question on this 
branch of the case is : 

"Whether the use of 21/125 of a grain of zinc sulphate in each tablet was 
négligence, taken in connection with the advertisement which plaintifC below 
claimeU to hâve relled upon in purchasing and using the tablets and the 
trouble with her eyes as testifled to by her." 

Unquestionably, the évidence would hâve supported a verdict for 
défendant. It may also be conceded, at least for the purposes of this 
opinion, that without the testimony of the gênerai practitioner there 
was not sufficient proof of defendant's négligence to justify submitting 
the case to the jury. But the testimony of that witness substantially 
tended to show neghgence. He testified that — 
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"The main proposition is tlie constant use of the drug witli tho zinc sulphate 
in it, or of even a smaller per cent., 3 per cent, constantly used as slie used it, 
a woman of lier âge, with tlie condition existing in lier eyes as I hâve stated, 
that tlie astringent would cause the condition she sulfered from. * » « i 
mean the zinc sulphate and the per cent. In Boii-Opto." 

True, defendant's président testified that, before undertaking the 
manufacture of the tablets, he consulted and was told by several physi- 
cians and specialists that there was nothing about the tablet that 
would injure any one's eyes, and there is also testimony that even 
a far larger proportion of zinc sulphate than used in Bon-Opto was 
harmless. But the jury was not bound to accept this testimony as re- 
lieving défendant of négligence, in view of the évidence on plaintifï's 
part as to the efïect of zinc sulphate in the quantity used, and having 
in mind the newspaper advertisement testified to by plaintiff, as well 
as the représentations on the package that the remedy was not only 
"nonirritating and harmless," but that it was for use as "a home 
remedy" — implying that it was safe in ail cases and without occasion 
to resort to physicians' advice or prescription. The jury might well 
hâve concluded that, although it was customary to use as much or more 
zinc sulphate in an eyewash, it was négligent to ofifer it to the public, 
not only without caution, but with the sweeping (and, at least in one 
case, extravagant) claims said to hâve been made for it. See Simpson 
V. United States (C. C. A. 6) 241 Fed. 841, 844, 845, 154 C. C. A. 
543. In our opinion there was substantial proof of defendant's négli- 
gence requiring the submission of the case to the jury. 

[2] 3. The trial court properly denied the requests for direction of 
verdict on the grounds of lack of évidence that the zinc sulphate con- 
tained in defendant's tablets was the proximate cause of plaintiff 's 
injury, and that the proof of such cause was purely spéculative. If 
the évidence on plaintiff's part is to be accepted as true, there was sub- 
stantial évidence, not only that such use was a proximate cause of 
plaintiff's injuries, but that it was the sole proximate cause thereof. 
The testimony, taken as a whole, is not rendered spéculative, nor 
does évidence of proximate cause disappear, through the considération, 
standing alone, that the inflammatory condition of plaintiff's eye when 
first seen by the médical practitioner was of a character and appear- 
ance which might hâve been caused otherwise than by the use of zinc 
sulphate, as, for instance, by infection, or by irritation incident to 
contact of foreign matter with the membrane of the eye. This con- 
sidération did not stand alone. 

[3] 4. Nor did the court err in refusing the request for directed 
verdict on the ground that plaintiff had assumed whatever risk there 
was in using the tablets. It is true, she was advised of the présence 
of zinc sulphate, although not of the amount thereof ; but plaintiff did 
not assume the risk from its use, unless she knew and appreciated the 
danger thereîrom, or should hâve done so. Yazoo R. R. Co. v. Wright 
(C. C. A. 6) 207 Fed. 281, 285, 125 C. C. A. 25. Plainly, plaintiff 
could not be held, as matter of law, to hâve assumed the risk of harm , 
in the face of defendant's assurance, indorsed upon the package, that 
there was no danger of harm. 

The judgment of the District Court is affirmed. 
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COPELAND V. HINES, Director General of Rallroads. 

(Cil-cuit Court of Appeals, Sixtli Circuit. December 7, 1920.) 
No. 3431. 

1. Appeal and error <S='92'l(6) — Direction of verdict not witliout effect on 

reviewing court. 

■\Vliere ttie trial court has directed a verdict for défendant, tlie review- 
ing court may safely assume tliat plaintilï's case was not helped out by 
an impresslve atmospliere not sliown in tlie record. 

2. Master and servant €=386(34)— Evidence insufficient to take questiO'n of 

railroad flagnuwi's négligence to jury. 

Wliere plaintiff's intestate, who was engineer of a following train on a 
foggy niglit, disregarded two bloclc signais set against him and the signal 
given by a brakeman sent back for the purpose, and although the rules re- 
quired liim, in case he could not see the signais, to stop or proceed with 
great caution, ran at fuU speed into a stalled train ahead, évidence that 
the brakeman sent back to signal had proceeded but half the distance 
rcquired by the rules and practice when he met the coming train, but 
not showing that ho delayed unduly, beyond that he walked very slowly 
on account of the fog, held insufficient as matter of law to establish négli- 
gence of the railroad company contributing to the death, which entitled 
plaintiff to recover under I*]mployer's Liability Act (Comp. St. §§ 8657- 
8665). 

3. Master and servant <S=>137(7) — Waming to following train by block signal 

sufflcient. 

It was not négligence for a railroad company to fail to give warnlng 
through its train dispatcher to a following train that the train ahead was 
stalled, where it had established an elficient block signal System, which 
gave such warning. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action at law by H. P. Copeland, administrât or, against Walker D. 
Hines, Director General of Railroads. Judgment for défendant, and 
plaintiflf brings error. Affirmed. 

Luther Day, of Cleveland, Ohio (Robert H. Dawson and Day, Day 
& Wilkin, ail of Cleveland, Ohio, on the brief), for plaintiff in error. 

Thomas M. Kirby, of Cleveland, Ohio (Squire, Sanders & Dempsey, 
of Cleveland, Ohio, on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. A freight train became stalled on the 
east-bound main track of the Pennsylvania Railroad. The automatic 
block signal System was in use and was in effective opération. One of 
thèse signais, which we may call No. 1, was about 300 feet west of 
the rear of the stalled train. The next one, which we identify as No. 
2, was 4,500 feet farther west. According to this system, when an 
east-bound train passed No. 2, and while it remained in the block 
between No. 2 and No. 1, No. 2 showed a red light. As the train left 
the block and entered on the next block east. No. 1 showed a red light, 
and No. 2 changed from red to yellow, and would continue yellow 
so long as any part of the train was in the block adjacent on the east 

<Ê=For othcr cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgêsts & Indexes 
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to No. 1. When that block aiso became unoccupied, the light at No. 
2 woiild change front yellow to white. It wasthe diity bf the engineer 
on any following train, when he passed the yellow signal to reduce 
speed and bring his train under control, and this meant, the witnesses 
say, to reduce to a speed of from 5 to 10 miles an hour. If, then, this 
engineer at a subséquent block got the red signal, he must stop ûntil 
the light again became yellow or white. There was also a rule and 
practice which, when a train stopped upon the main track, required the 
iîagman to go back far. enough to protect his train and be prepared to 
give his stop signal to any following engineer. The testimony tended 
to show that this rule and practice were rightly subject to the inter- 
prétation that "far enough to protect his train" meant about 40 car 
lengths, or 1,600 feet. . 

The stalled, train sent for help, which soon arrived in the shape of 
a light train, consisting of engine and caboose, coming from the west. 
It coupled onto the rear of the ôther train and prepared to help. Pur- 
suant to the rule and practice, the light train sent a fl^gman back. In 
his .progress west, he had reached a point about 800 feet from his 
own caboose when he saw another train approaching. It was close to 
him bèfore it was visible, because of the extrême fogginess prevailing, 
but with his red and white lights he gave the prescribed stop signal. 
This train" was a spécial fast freight, ruhning about 35 miles an hour, 
and it is undisputed that it passed the yellow block at No. 2, and passed 
the brakeman's stop signal, and passed the red block at No. 1, ail at 
full speed and without any attention to the signais. It crashed into 
the standing train, and the engineer, who thus had not seen or had dis- 
regarded ail signais, was killed. His représentatives brought this ac- 
tion in the court below, under the fédéral Employers' Liability Act 
(Cornp. St. §§ 8657-8665). His négligence is not denied, but it is the 
theoryof the action , that his personal négligence and the négligence of 
the railroad in not giving the flagman's stop signal farther west co- 
operated, whereby each became a proximate contributing cause, in 
whichi event, as specified in the act, and as pointed out by the Suprême 
Court in Norfolk Co. v. Earnest, 229 U. S. 114, 33 Sup. Ct. 654, 57 
L. Ed. 1096, Ann. Cas. 1914C, 172, and as applied by this court in 
Pennsylvania Co. v. Cole, 214 Fed. 948, 131 C. C. A. 244, and by the 
Suprême Court in Union Pacific v. Hadley, 246 U. S. 330, 38 Sup. 
Ct. 318, 62 L. Ed. 751, his représentatives would be entitled to recover 
a proportiônkte part bf the damages. 

The trial court directed a verdict for the défendant. Clearly, the 
casé siiould hâve been given to the jury, if there was substalntial évi- 
dence indicating that there was négligence by the railroad in the matter 
of the flagman's signal and that such négligence was a proximate con- 
tributing cause of the disaster. The eritical question is, therefore, as 
to the existence of such évidence on each of thèse points; 

[ 1 ] We rhay observe, in a preliminary way, that the action of the 
trial judge in directing a verdict and' in refusing a new trial is not 
wholly without importance. We hâve often pointed out (e. g., Louis- 
ville Co. V. Eankford, 209 Eed. 321, 325, 126 C. C. A. 247) that the 
manner of witnesses, their emphasis, etc., may give the case a color 
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not perfectly reflectecl in the piinted record, and that, when the trial 
judge sent the case to the jury and refused a new trial after a verdict 
for the plaintiff, the reviewing court must be especially cautious in 
concluding' that there was nothing sufficient to justify that course. 
The converse must be true. Where the conclusions of the trial judge 
hâve been vi^hat they are upon this record, the reviewing court may 
safely assume that the plaintiff's case was not helped out by an im- 
pressive atmosphère not shown in the transcript. Patton v. Railway 
Co, 179 U. S, 658, 660, 21 Sup. Ct. 275, 45 h. Ed. 361. 

[2] We assume upon this record that due diligence required the 
flagman to go back 1,600 feet, if he could, and there estabhsh his 
signal post, and that his failure to do so, if he had been able, might 
rightly hâve been considered, even under the other circumstances of 
this case, an effective contributing cause ; but those assumptions do not 
reach the présent facts. There is no claim that the flagman unduly 
delayed in getting his signais and starting back down the track, or that 
he failed to give his signal when the engine approached. In fact, 
there is no suggestion that he could hâve donc anything which he did 
not do, excepting that he should hâve walked f aster. The only testi- 
mony on that subject is his, speaking as a witness for plaintiff, He 
says: "I walked very slowly; it was very foggy." To walk slowly 
on a dark and very foggy night would hardly be criticized, and so the 
essential inference of neghgence rests on his use of the word "very." 
In deciding, not how far, but how f ast, to gô, he had a right to assume 
that the yellow block was showing as it was, and that the engineer of 
any following train would- be especially careful in the thick fog and 
would come on under control. He knew, also, that the standing train 
was protected by a red block 300 feet in its rear, and that his own 
signal, given at the point which he could and did reach, even when 
walking slowly, in connection with the red block, was fairly sufficient 
to protect his train against any following train that should be reason- 
ably expected. Even from the point he did reach, a signal which was 
observed would hâve enabled the following train to slow down, so as 
to minimize the danger, if not entirely to avoid it. 

In addition, no attention was paid to any one of the three signais 
which the engineer did receive. It is the merest surmise that he would 
hâve paid any attention to the flagman's signal if it had been given 
a little further west. There is no substantial reason to think that this 
would hâve made any différence. A signal which, at 800 feet, was 
neither observed nor obeyed, would in ail probability hâve been equally 
inefficacious a fevv_car lengths farther back. We find, then, that on 
the subject of neghgence there is at best only a dubious inference, and, 
on the subject of causal relation, not even that. A mère conjecture, 
standing upon a basis of uncertain inference, does not make substan- 
tial évidence. Such a case lacks both the quantitative and the qualita- 
tive essential minimum (Patton v. Ry., 179 U. S. 658, 665, 21 Sup. Ct. 
275, 45 L. Ed. 361 ; Virginia Ry. v. Hawk [C. C. A. 6] 160 Fed. 348, 
352, 87 C. C. A. 300; Richards v. Mulford [C. C. A. 6] 236 Fed. 677, 
and cases cited on page 681, 150 C. C. A. 9) and for the same con- 
clusion on somewhat analogous circumstances, sec Great Northern v. 
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Wiles, 240 U. S. 444, 448, 36 Sup. Ct. 406, 60 L. Ed. 732 ; Virginlan 
Ry. V. Linkous (C. C. A. 4) 230 Fed. 88, 144 C. C. A. 386. ■ Though 
the gênerai rule is that the jury should say what cause is proximate 
(Milwaukee v. Kellogg, 94 U. S. 469, 474, 24 L. Ed. 256), it is no more 
invariable than is the rule as to what is négligence, and the two cases 
last cited are illustrative exceptions. We hâve no difficulty in dis- 
tinguishing the facts of this case from those of the Hadley and Cole 
Cases, supra; indeed, as to the particular matter we are discussing, 
there is no resemblance. In those cases, the négligence of the flag- 
man was conceded, and the issue which was considered proper for 
the jury was as to the négligence of the foUowing engineer. In the 
présent case, the engineer's négligence is admitted, and it is the con- 
duct of the flagman which is criticized. 

It is also suggested that the flagman failed in his duty because he 
did not use a fusée. Ordinarily, a fusée may be left by the flagman, 
burning on the track, when he leaves his station and is called back to 
his train; possibly there is évidence tending to show that it would be 
prudent, in such a fog as this, for the flagman to light a fusée and let 
it burn while he was keeping his protecting station; but there is noth- 
ing to show that it was either customary, or was a reasonable pré- 
caution, for the flagman, going back to his intended station, to carry 
a burning fusée as he walked ; nothing short of this would hâve been 
of the slightest importance on this occasion. 

[3] It is also urged that the company was négligent, in that the 
train dispatcher did not give notice to the fast freight of the obstruc- 
tion at this point. This is in effect to say that it was négligent to per- 
mit one train to follow so close after another that there would not be 
time for the leading train to stop and send a flagman back the neces- 
sary distance. It is not made to appear that any such System of notice 
would be practicable, nor is it claimed that there was any rule or prac- 
tice requiring the same. The automatic block system was to meet this 
very situation. Through that System, the company did, on this occa- 
sion, give notice to this engineer that the track was obstructed a short 
distance ahead of him ; but he disregarded the warning. 

It should be added that the rules required the engineer, where for 
any reason he could not see the block signais, to stop or proceed with 
great caution, and that the crew of the preceding light train and others 
of the fast freight saw and observed thèse block signais. The fireman 
of the fast freight was not sworn ; we infer that he also was killed. 

The judgment is afîirmed. 
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SRHTH V. UNITED STATES (two cases).* 
THOMPSON V. SAME. 

(Circuit Court of Appeals, Elghth Circuit. December 7, 1920.) 
Nos. 5245, 5246, 5380. 

In Error to the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

On pétition for rehearing. Denied. For former opinion, see 267 
Fed. 665. 

John Lee Webster, of Omaha, Neb., for plaintiffs in error. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

PER CURIAM. A careful reading of the learned counsel's brief 
filed with the pétition for a rehearing has not caused us to change 
the conclusions reached heretofore on the questions of law involved 
in thèse writs of error. The authorities cited had been examined when 
the opinion of the court was prepared, and they hâve again been 
examined, including the additional authorities cited in the présent 
brief, and we see no reason for setting aside or modifying our for- 
mer opinion. 

Counsel dévote a part of their brief to the statement in the opinion 
of the court as to the number of horses owned and sold by the de- 
fendants. The earnestness with which counsel hâve argued this 
proposition has caused us to again examine the entire évidence on 
that point, although the conviction of the défendants would hâve to 
be affirmed, regardless of the number of horses owned and sold by 
the défendants, as there were so many false and fraudulent repré- 
sentations made by the défendants in the sales of thèse wild horses 
that there is no room for a reasonable doubt of their guilt, and the 
jury so found, 

The évidence on that point, as iS] usually the case in ail trials, is 
conflicting; the défendants testifying that they had bought a large 
number of horses on the Coconino county range. But their testi- 
mony is not convincing. The défendant J. Sidney Smith testified 
that they had about 9,000 horses on the range ; but he bases his testi- 
mony upon what others told him, and the number mentioned in bills 
of sale given to him, as he never counted the horses. Whether thèse 
bills of sale described the number of horses alleged to hâve been sold 
correctly he does not know, but considérable doubt is thrown on the 
correctness of thèse bills of sale by the testimony of other witnesses. 

Mr^ John Sinclair, who testified that he sold to the défendants 
about'~150 wild horses on the range in 1910, stated that when he 
prepared the bill of sale the défendant Smith wanted him to put in 
1,100 wild horses, instead of the number actually sold. This he re- 
f used to do. 

Mr. E. C. Hodder, a witness introduced by the défendants, and 
who was their attorney when the United States I,ive Stock Company 

•Certlorarl denied 254 U. S. — , U Sup. Ct 450. 66 L. Ed. — . 
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was incorporated, produced on cross-examination a number of letters 
written by Mr. Tom E. PoUock, président of the Arizona Central 
Bank, at Flagstaff, Ariz. Mr. PoUock testified tliat he had re- 
ceived a number of letters from parties, living in différent states, 
asking about thèse wild horses, offered for sale by the défendants, 
and he had answered them to let them alone, as he doubted whether 
thèse défendants owned as many horses as they had sold, and 
whether it is advisable to buy them; that the défendants J. S. Smith 
and Thompson spoke to him about it in 1910, and — 

"I advised them not to refer to the bank in any way, because I advised both, 
by letter and by conversation, that the bank would absolutely refuse to hâve 
its name connected with it." 

Mr. Hodder had produced a list showing the brands of several 
thousand horses on the range; but whether thèse brands were of 
either of the défendants the list fails to state. A copy had been 
sent to Mr. Pollock. Mr. Pollock testified that when this list was 
shown to him he either advised the défendant Thompson personally 
or by mail that the estimate signed for by thèse people (Gleason 
and Thomas) was simply absurd. Mr. Hodder, on cross-examina- 
tion, produced a letter from Mr. Pollock to the défendant Thomp- 
son^ dated September 20, 1910, in which he wrote him: 

"I beg to Inclose you copy you sent me regarding payments made by Mr. 
Gleason and Mr. Thomas, as I would not want to be put in position to hâve 
you advise people to me, expectlng me to say that I don't know anything about 
thèse horses, becausç I thlnk I do ; nor would I, under any circumstances, ad- 
vise anybody that the number you hâve there under the copy is correct. As 
I told you when you were hère, I think the number is entirely too large, and 
I theref ore request that you do not use me as référence as to the number of 
horses." 

In Tune, 1911, he wrote again, in reply to a letter from the défend- 
ant Thompson, dated May 29, 1911, in which he writes: 

"In the first place, you never paid Mr. Volz or Mr. Gleason a good many 
thousand dollars for thèse horses, and the transfers on the records liere show, 
as I think I am rightly informed, the sale or trading of something over 6,000 
head of horses. From the way you hâve bandled this horse proposition, I 
certaiuly cannot in any way advise anybody to bave business deallngs with 
you, and do not want to be referred to. * * * When you were out hère in 
pèrson some time last year, I told you then that the situation' would not 
warrant any such sales or trading as you folks wére making, and while I dld 
not want to injure you In any way, if you think that I am going to boost a 
proposition tliat I think in my own judgment is a very bad one, you are 
very much mistaken, because I will not do so. * * * There is no doubt but 
what there must havè been quite a bunch of horses in thé first outflts, but the 
faet that the brands in which the greater number of horses were running were 
mortgaged to Volz and on record hère, I do not see how yoù hâve any other 
horses to sell or trade." 

Mr. Arnold, another witness for the défendants, testified that at 
one time he was a partner of thèse défendants in thèse horses, and 
that he had bought numbers of horses from Volz and Gleason, who 
were partners. But in a statement whiçh he made before the trial 
and which was introduced, he stated that Volz — 
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"had only about 100 horses, ineludlng saddle horses, coïts, and mares in foal; 
that, while there were about 10,000 wild horses on the range, he does not know 
whether any of them were branded, and, if so, in whose brand ; that he and 
tlie défendant shipped about 10 earloads of wild liorses, about 250 head, to 
Omaha, and the expense of eatching and shipping thèse 10 earloads was great- 
er than the money realized from the sale of the horses." 

Another wîtness for the défendants, Mr. Middleton, testified that 
he bought 75 horses from the défendants; that he saw several thou- 
sand horses on the range, with différent brands, but they were wild, 
and he caught none of them, nor gathered any. He further testified 
that cowboys would take any horses they could get hold of and brand 
them with Smith's brands, without regard to right or wrong. Other 
witnesses introduced by the défendants testified to seeing wild horses 
there, and that some were shipped by the défendants, but whether they 
belonged to the défendants or not they did not know. 

On the other hand, the witnesses for the government testified to 
facts based on their own knowledge. Mr. Crbnen, the county re- 
corder of deeds for Coconino county, testified that the records of 
his office show that there were filed for record bills of sale execufed 
to différent parties by thèse défendants to the number of 10,855 
horses; 4,489 horses were covered by bills of sale executed by the 
United States Live Stock Company, 5,581 horses by the défendant 
J. S. Smith, and 785 by the défendant C. A. Smith. In addition, sever- 
al witnesses introduced by the government testified that they had 
bought horses from the défendants and received bills of sale, but did 
not record them. 

Mr. Drake testified that he is prof essor of f orestry at the Uni- 
versity of Montana; was forest inspector in the Coconino County 
Forest Reserve from December, 1906, to January 1, 1909; from that 
date until June 1, 1911, he was deputy supervisor of the same 
area, and from June 1, 1911, to September, 1914, the forest super- 
viser of that reserve; that during the year 1910 the entire number 
of horses of every kind and description, belonging to everybody, 
upon the National Forest Reserve in Coconino county, was 3,500, 
of which 1,600 were branded stock, owned by the ranchers and horse- 
men and used in connection with their business, and approximately 
half of the remainder were unbranded stock; that during the years 
1909 and 1910 there were about 1,900 head of wild horses on the 
entire reserve, branded and unbranded. He further testified that 
under the state law the unbranded horses belonged to the livestock 
commission ■of the state; that from his own knowledge the United 
State Live Stock Company's and Smith Bros.' branded horses in the 
year 1909 were approximately 600; that in 1912 there were not more 
than 250 or 300 horses bearing the brands of the Smith Bros, and the 
United States Live Stock Company, and about the same number in 
1913. 

Mr. Ed Johnson testified that he is the live stock inspector, and 
that the number of horses shipped from the reserve in 1912 were 
between 50 and 60, nearly ail broke, none of the Smith brands. The 
wild horses would hâve to be trapped. To run them down and get 
them an aéroplane would be best. He further testified that in 1912 
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and 1913 there were approximately 500 horses on the entire range, 
branded and unbranded. 

Mr. Thomas J. Eakins testified that he was the live stock inspecter 
at the time he testified, and has been since May, 1911; that he is 
thoroughly familiar with the Coconino County Forest Reserve, and 
with the brands known as the Smith Bros.' brands and the United 
States Live Stock Company's brands ; that as Hve stock inspecter he is 
required to keep a record of ail live stock shipped out since he has 
been live stock inspecter; that during the years 1909 and 1910 there 
were shipped out from ail places on the reserve 510 horses, and of 
thèse 239 head by the défendants ; that they had on the reserve about 
300 head in 1911, 520 in 1912, and approximately the same number 
in 1913, and some few less in 1914. 

Mr. Priest testified: 

"I know the brands on the forest reserve ; hâve been familiar with them 
for years. I would say there was 300 or 400 horses on the Coconino County 
Reserve during the year 1910 bearing the Smith brands. I would say there 
was from 1,500 to 2,000 horses of ail brands, Ineluding farmers and rangers and 
everybody, during that time." 

From this brief review of the testimony we see no reason for 
making any changes in the former opinion of the court. 
The pétition for rehearing is denied. 



CHEMUNG IRON CO. v. LYNCH, CoUectw of Internai Revenue, 

(Circuit Court of Appeals, Eighth Circuit. Decemher 6, 1920.) 

No. 5572. 

Internai revenue <S='9 — Corporation, receiving royalty from subleased ore 
lands, "doing business"; "income." 

A corporation, lessee of irou ore lands, whieh suhleased the same for 
mining purposes, receiving a royalty, and which employed an engineer to 
supervise the work of the sublessee and expended money in exploration to 
make sure that ail available ore in the land was mined, he.ld to hâve been 
"doing business," within the meaning of Corporation Tax Act Aug. 5, 1909, 
and to be subject to tax thereunder on the net receipts from such 
royalties as "income." 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business ; Income.] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

Action by the Cheniung Iron Company against Edward J. Lynch, 
Collecter of Internai Revenue. Judgment for défendant, and plaintifif 
brings error. Affirmed. 

A. L. Agatin, of Duluth, Minn., fer plaintifï in error. 

Alfred Jaques, U. S- Atty., of Duluth, Minn., for défendant în error, 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

(g=»ror other cases see same toulc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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CARLAND, Circuit Judge. Action by plaintifif in error, hereafter 
called iron company, to recover from défendant in error, hereafter 
called collector, corporation excise taxes paid under protest. The case 
was tried to the court, a jury being waived. At the close of the évi- 
dence, counsel for iron company requested the court to déclare the law 
in its favor. The request was denied, and a judgment rendered in 
favor of the collector. 

It appears from the pleadings and évidence without dispute that for 
the years 1909, 1910, and 1912 the Commissioner of Internai Revenue 
assessed corporation excise taxes under the Corporation Excise Tax 
Law of 1909 (36 Stat. 11, 112), against the iron company, amounting 
in the aggregate to $12,923.83 ; that said taxes were paid under pro- 
test, and subsequently an application for a refund was made in ac- 
cordance with the provisions of section 3226, Rev. Stat. (Comp. St. 
§ 5949), and denied; that plaintiff did no business and received no 
income, gross or net, within the meaning of the above tax law, during 
the years aforesaid, unless certain acts performed by the iron com- 
pany pursuant to the terms of a contract entered into with the Oliver 
Mining Company, hereafter called mining company, constituted the 
doing of business and the receipt of income. On January 1, 1903, the 
iron company, as stàted in the brief by its counsel — 

"was the owner of several mlnliig leases (about 11 in niimber) covcriug vari- 
ous parcels of lands In St. Louis county, Minn., and eacli of whicli provided 
substantially that the owners of the property demised the lands covered by 
the respective instruments for the purposc of exploring for, inining, and re- 
moving tlie merchantable iron oro wliich might be found tlierein, for and 
during a specifled period varying from 25 to 50 years from tlie date of the in- 
struments, respectively, giving the lessee exclusive right to occupy and con- 
trol the demised premises and to erect ail necessary buildings, structures, and 
improvements thereon ; the owners, liowevnr, reserving the right to entei* for 
the purpose of observing the opérations from time to time, and of measuring 
the amount of ore mined and removed, in such manner as would not interfère 
with the work of thé lessees ; the lessee in each of said mining leases agreed 
to pay the owners a certain price or royalty per ton for ail iron ore mined or 
removed from the premises, and to make such payments at certain intervais ; 
the lessee further agreeing to mine and ship a specifled quantity of ore in 
each year, and, if for any reason the agreed amount .should not be mined and 
shipped, nevertheless to pay the owner for the minimum amount so specifled, 
and to take crédit therefor and apply any sums so paid for ore not actually 
mined and shipped upon ore mined and shipped thereafter in excess of such 
minimum. In the evf nt of default by the los.see in the observance of their con- 
tract obligation.s, the owners are entitled at their élection, after due notice 
to the lessee to remedy the default, to terminale the contracts." 

"The iron company, being the owner of said 11 loasehold estâtes, did on 
January 1, 1903, enter into a contract with the mining company, by the terms 
of which it subleased to said mining company ail the lands covered by said 
leases for the entire terms of which they had been leased to it, except in each 
case the nominal period of the last day or two of the original leasehold period, 
for the purpose of permitting the mining company to do, in and upon the 
several parcels of land so demised, ail and every the acts and things, but no 
more, which the iron company was entitled to do by said underlying leases." 

In said lease the mining company covenanted to observe the under- 
lying leases and contracts, to exhaust the merchantable ore bodies, to 
operate the mines in accordance with the requirements of good engi- 
2G9 P.— 24 
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neering, to not wâste ore," to furnish fee owners reports and maps to 
furnish the iron compaOy duplicate and monthly reports of shipments, 
to permit the iron company to hâve access to the premises of the min- 
ing Company, to pay taxes, to furnish' tax receipts, to not assign or 
sublet demised premises, to permit entry of premises by the iron com- 
pany, to deliver annual reports of exploration to the iron company, and 
to pay the iron company a royalty of 50 cents on each gross ton of 
iron ore mined and removed from the demised premises under and 
by virtue of the térms of the lease. Said lease also contained the fol- 
lowing provisions : 

"Tliat the Chemung Company may at ail times enter upon said premises or 
any part thereof, and vievv the same and take ail reasonable means to ascer- 
tain the condition thereof, and the qviantities of iron ore removed therefrom, 
or remaining therein, and to that end it may at any time, and from time to 
time, explore by drills or otherwise any and ail of said premises, but not so 
as to unreasonably or unnecessarily hinder or interrupt the proper business 
or opérations thereon of the Oliver Company." 

"Therefore the parties hereto agrée that, if either of the parties hereto 
shad serve a written notice upon the otlier, statlng that the then merchant- 
able iron ore bodies in any of the parcels hereby demised are praetically ex- 
hausted, a minlng engineer selected by each of the parties hereto shall within 
60 days thereafter carefully examine and inspect such premises. • * * " 

"To the end aforesaid the Chemung Company will,' during the first flve 
years of this lease, explore the demised premises for iron ore, and will from 
time to time, as requested, but npt oftener than once a month, furnish the 
Oliver Company with ail the results of such explorations, and will at ail times 
permit the Oliver Company to examine such work of exploration and ascertain 
its nature and results, but not in such a manner as to interfère therewith ; 
and the Oliver Company will from time to time as requested, but not oftener 
than once a month, furnish the Chemung Company with ail the results of any 
explorations of said premises it may make, and with ail the information it may 
acquire in its mlning opérations thereon, tending to show the quantity and 
quality of iron ore therein." 

It appears from the évidence in the case that during the years 1909, 
1910, and 1912 the iron company employed a secretary at a salary of 
$100 per month, a bookkeeper at a salary of $75 per month, and a 
mining engineer at a salary of $2,450 per year. The engineer was 
engaged by the iron company to superintend or inspect mining opéra- 
tions carried on by the mining company under its lease. Said engineer 
visited the mines from time to time, and reportedto the iron company, 
in order that it might be advised whether the mining company was car- 
rying out the terms of the lease. 

The iron company expended, during the years 1909, 1910, and 1912, 
$59,898 in exploring the leased lands for its own advantage, profit, 
and gain. The évidence also shows that the nature of the business 
to be carried on by the iron company, as .shown by its articles of cor- 
poration, was that of mining, smelting, reducing, refining, and work- 
ing iron ores and other minerais. On this state of the record, eounsel 
for' the iron company contends that said company, during the years 
1909, 1910, and 1912, was not doing business, and that the money paid 
to and received by it from the mining company under and pursuant 
to the contract of lease was not income, gross or net, within the mean- 
ing of the Corporation Tax Law. A plausible argument is made by 
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counsel for the iron company in support of said contentions, but we 
are unable to distinguish in principle the présent case from that of Von 
Baumbach v. Sargent Land Co., 242 U. S. 503, 37 Sup. Ct. 201, 61 L. 
Ed. 460. It was stated in the case cited that the employment by the 
Sargent L,and Company of another company to see that the mining 
opérations were properly carried out and that the lessees lived up to 
the terms of their contracts was doing business, and that no particular 
amount of business was necessary in order to bring the company with- 
in the terms of the Corporation Tax Law. The exploration by the en- 
gineer of the iron company was to make sure that ail ore that was in 
the leased land was extracted, and of course the work was donc for 
the purpose of profit, as no company would expend the amount of 
money that the iron company did without intending to make a profit. 
The contention of counsel for the iron company that the royalties re- 
ceived by it under the lease were not income, within the meaning 
of the Corporation Tax Law, is also ruled against said company by 
the case above cited. The contention of counsel résolves itself into 
the proposition that the royalties received under the lease by the iron 
company constituted the conversion into money of what was its capital 
on January 1, 1903. In regard to this contention we need only to 
quote from the opinion in the case above cited as f oUows : 

"TMs court held that it was uot correct to say that a mining corporation 
was not engaged in business, but was merely occupled in converting its capital 
assets from one form to another, and that while a sale outright of a mining 
property might be fairly described as a conversion of the capital from land 
into money, the process of mining is, in a sensé, équivalent to a manufacturing 
process, and however the opération shall be described, the transaction is in- 
dubitably 'business' within the meaning of the act of lOO'J, and the gains de- 
rived from it are properly the income from business, derived from capital, 
from labor, or from both eombined. Further, 'as to the alleged Inequality of 
opération between mining corporations and others, it is, of course, true that 
the revenues derived from the worlcing of mines resuit to some extent in the 
exhaustion of the capital. But the same is true of the earnings of the human 
brain and hand when unaided by capital, yet such earnings are commonly 
dealt witû in législation as income. So it may be said of many manufacturing 
corporations that are clearly subjcct to the act of 1909, especially of tliose 
that hâve to do with the production of patented articles ; although it may be 
foretold from the beginning that the manufacture will be profitable only for 
a limited time, at the end of which the capital value of the plant must be 
subject to material depletion, the annual gains of such corporations are cer- 
tainly to be taken as income for the purpose of measuring the amount of the 
tax.' 

"It is contended that this case is inapplicable, because the faets disclose 
that the ores were being mlned by a corporation upon its own premises. In 
our view, this makes no différence in the application of the principles upon 
which the case was decidod. We think that the payments made by the 
lessees to the corporations now before tlie court were not in substance the 
proceeds of an outright sale of a mining property, but, in view of the terms 
01 thèse instruments, were in fact rents or royalties to be paîd upon entering 
into the premises and discovering, developing, and removing the minerai re- 
sources thereof, and as such must be held now, as then, to corne fairly within 
the term 'income' as intended to be reached and taxed under the terms of the 
Corporation Tax Act. 

"The prior décisions of this court in Stratton's Independence v. Howbert, 
231 U. S, 399, and Stanton v. Baltic Mining Company, 240 V. S. 103, in which 
the Stratton Case was foUowed and approved, are décisive of this question." 
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Counsel for ihe collector made a motion for judgment on the plead- 
ings in the court below, which was denied. The claim of counsel was 
that the collector in the case at bar was not the collector in office when 
the taxes were coUected. The judgment below was in favor of the 
collector, and he of course did not sue out a writ of error ; nevertheless 
counsel has argued the point hère for the purpose of maintaining that 
the judgment below was right in any event. In view, however, of the 
State of the record and our affirmance of the judgment on the merits, 
we décline to consider the ruling complained of. 

Judgment affirmed. 



CAMPBELL et al. v. WIREBACK et al. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1920.) 

No. 1811. 

1. Copyrights <S=>9 — Advertising cuts held copyrightable. 

Advertising cuts, appearlng In catalogues and made from drawlngs 
originally designed and prepared by persons of skill and artistic capacity, 
are copyrightable. 

2. Copyrights <&=»26 — Application by partnership in flnn name is substantial 

compliance with statute. 

An application by partners for a copyright, made In the name of the 
partnership, though such name indicated a corporation, substantially 
complied with the statute. 

3. Copyrights ®=>26 — Application not insuHicient for want of statement of 

citizenshjp or domicile. 

An application for a copyright, made In 1911, when no rule of the regis- 
ter's office required a statement of the applicant's citizenship or domicile, 
was sufficient, though there was no such statement. 

4. Copyrights <S='36 — ^Issuance of certîflcat« cannot be attacked coUaterally 

because of nonobservance of administrative régulation in application. 
The acceptance of an application for a copyright, not in strict compli- 
ance with a rule of the register's office requiring a statement of the 
citizenship or domicile of the author and applicant, operated as a waiver 
of such administrative régulation, and the action of the reglster in is- 
suing the certiflcates of registration could not be coUaterally attacked 
because of such nonobservance. 
6. Appeal and error <S='932(1) — Lower court presumed to hâve exercised 
discrétion in awarcfing damages. 

In a suit for infringing a copyright, where It appeared that défendant 
had printed 4,000 catalogues contalning the infringing cuts and that 750 
had been distributed, it must be presumed that the court, in awardlng 
as damages $1 for each of the infringing copies found In defendant's pos- 
session, exercised the discrétion given by the statute, and that such 
award expressed its deliberate judgment of what was just under the 
facts and clrcumstances. 

6. Copyrights ©^S? — Compensation for Infringement held committed to trial 

judge's discrétion. 

Where the damages from Infringement of a copyright are indirect and 
not capable of ascertainment, the compensation which the copyright pro- 
prietor shall receive Is committed to the discrétion of the trial judge. 

7. Copyrights <S=>87 — Damages awarded held not abuse of discrétion. 

In a suit for Infringement of a copyright, where it appeared that 
défendants had printed 4,000 catalogues contalning the infringing cuts,; 

ig=3For other cases see samc toplc & KBY-NUMBER in ail Key-Numbered Digeste & Indexe» 
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and disti'ibuted 750 of thcm, an award as damaRPS of $1 for each of the 
infriugiiig copies found in defendant's possession hcld not an abuse of 
discrétion, especially where no counsel fces were allowed. 

Appeal from the District Court of the United States for the District 
of Maryland, at Cumberland ; John C. Rose, Judge. 

Suit by Joseph F. Wireback and others, partners doing business as 
the Pittsburgh Orthopédie Company, against Thomas D. Campbell and 
others, partners doing business as the Maryland Orthopédie Company. 
Judgment for plaintifïs (261 Fed. 391), and défendants appeal. Af- 
fîrmed. 

Arthur P. Greeley, of Washington, D. C. (Horace P. Whitworth, of 
Westernport, Md., on the brief), for appellants. 

Edward A. Lawrence, of Pittsburgh, Pa. (A. Taylor Smith, of 
Cumberland, Md., on the brief), for appellees. 

Before KNAPP, Circuit Judge, and SMITH and WATKINS, Dis- 
trict Judges. 

KNAPP, Circuit Judge. In the court below the appellees were plain- 
tifïs and the appellants défendants ; they will be so designated in this 
opinion. The material facts are not in dispute and may be summariz- 
ed as f ollows : 

Plaintiffs are partners doing business at Pittsburgh, Pa., under the 
firm name of Pittsburgh Orthopédie Company. For some years they 
hâve been engaged in the manufacttire of orthopédie devices, includ- 
ing an "extension shoe" patented by the plaintifif Wireback, and hâve 
built up a large and valuable trade. Tlieir products are sold by mail 
order and by traveling salesmen, and in both methods they make use of 
illustrated catalogues, of which two appear to hâve been issued, one 
in 1911 and another in 1916, and which were copyrighted in those 
years respectively. Thèse catalogues are of considérable artistic merit ; 
they are printed on tinted paper of fine quality, and the original draw- 
ings from which the cuts are reproduced were made by persons es- 
pecially skilled in work of that kind. 

One of the salesmen employed by plaintiffs was C. Russell Cox. 
He had a relative at Barton, Md., by the name of Hoffa, whom he 
visited in the early part of 1918. Believing the World War would 
create a great demand for artificial limbs, they agreed to go into the 
business of making them, under the firm name of Maryland Ortho- 
pédie Company; Hoffa furnishing the capital, and Cox the expéri- 
ence. Thereupon Cox left the plaintiffs' service and proceeded to get 
up a catalogue for the new concern. Among other things he went to 
the Pittsburgh engraver, who had made the cuts for plaintiffs from the 
artist's drawings, and arranged for copies of some of the copyrighted 
cuts, including those of the extension shoe. For some reason, how- 
ever, Cox seems to hâve dropped out about the time opérations were 
commenced, and the business was actually carried on by the présent 
défendants. There is no doubt, as the trial court finds, that they in- 
tended "to make and sell goods just like those of the plaintiffs" ; and 
the fact of infringement, if the cuts in question were properly copy- 
righted, is not open to dispute. 
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In April, 1919, this suit was brought to restrain the further infringe- 
ment of plaintiffs' copyrights and for damages. Tlie decree of the 
court below grants the injunction prayed for and avvards damages in 
the sum of $4,000. 

[1] It is contended hère, first, that the cuts reproduced in defend- 
ant's catalogue are not copyrightable matter, but this contention is 
refuted by abundant authority. It is sufficient to cite Westermann Co. 
V. pispatch Co., 249 U. S. 100, 39 Sup. Ct. 194, 63 L. Ed. 499, m 
which the Suprême Court assumes the vaHdity of a copyright of pic- 
torial illustrations of styles in women's apparel, and which therefore 
seems controlhng of the instant case. Among other cases of hke im- 
port and directly in point are Bleistein v. Donaldson I^ithographing 
Co., 188 U. S. 239, 23 Sup. Ct. 298, 47 L. Ed. 460, which sustains a 
copyright on circus posters showing groups of performers ; Da Prato 
Statuary Co. v. Guiiiani Statuary Co. (C. C.) 189 Fed. 90, holding that 
a catalogue of cuts of pièces of statuary was copyrightable ; White Co. 
V. Shapiro (D. C.) 227 Fed. 957, sustaining the copyright of a catalogue 
containing cuts of lighting fixtures; and Stecher Lithographie Co. v. 
iJunston Lithographie Co. (D. C.) 233 Fed. 601, upholding the copy- 
right of chromos or lithographs of certain vegetable products. Bear- 
ing in mind that plaintiffs' cuts are made f rom drawings which "were 
originally designed and prepared by persôns of skill and artistic ca- 
pacity," as the court below fînds, the case in hand conles clearly with- 
in the rule which we believe to be stated correctly in Weil on Copy- 
rights, p. 226, as follows: 

"A mère advertlsement of a bare list of articles, priées or facts would 
seerai not to be eopyriglitable. It would lack the minimum of originality 
necessary for copyright. On the other hand, catalogues or other advertise- 
ments having originality, or quasi artistic character, are copyrightable. It 
requires very little originality indeed to render proposed advertising matter 
copyrightable." 

[2-4] It is further contended that no action can be maintained on 
plaintiffs' copyrights because they were not registered in accordance 
with the Copyright Law. The only defects alleged are in the applica- 
tions for the copyrights of 1911 and 1916. In the former, the Pitts- 
burgh Orthopédie Company, without naming the persons composing 
that hrm, is given as the applicant and author, and "no statement is 
made as to whether the author is native-born or naturalized citizen or 
permanent résident of the United States" ; in the latter the Pittsburgh 
Orthopédie Company is likewise named as applicant and author, and 
the country of which the author is a citizen or subject is stated to be 
"U. S. A." It is therefore said that the first application omits an es- 
sential statement, while the second contains a misstatement, becaUse 
a partnership cannot be a citizen. Thèse objections are extremely tech- 
nical, and especially so as there is ho^uestion that ail the plaintiffs 
were in fact citizens of the United States.. That a partnership may 
obtain a copyright in the firm name, even if that name indicate a cor- 
poration, seems to be assumed, if not directly held, in a number of 
cases. Bleistein v. Donaldson Lith. Co., 188 U. S. 239, 23 Sup. Ct. 
298, 47 L. Ed. 460; Callaghan v. Myers, 128 U. S. 617, 9 Sup. Ct. 
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177, 32 L. Ed. 547; Burrow-Giles Lithographie Co. v. Sarony, 111 U. 
S. 53, 4 Sup. Ct. 279, 28 L. Ed. 349 ; Scribner v. Clark (C. C.) 50 Fed. 
473; Stecher Lith. Co. v. Dunston Uth. Co. (D. C.) 233 Fed. 601. 
And no décision of contrary import has been brought to our attention. 
Indeed, the practice of using the firm name, when a partnership applies 
for a copyright, appears to be rather common. Even the défendants 
copyrighted their catalogue in the name of Maryland Orthopédie Com- 
pany. 

As to the matter of eitizenship, it is enough to say that there is no 
statutory requirement for the inclusion of a statement of eitizenship 
or domicile in the application for copyright ; nor, so far as we are ad- 
vised, was sueh a statement required hy any rule of the register's office 
in 1911 when plaintiff's first application was filed. And the rule adopted 
in 1913 and since in force prescribes merely refusai of registration as 
the penalty f' ■ its nonobservance. We are therefore constrained to 
hold, without arguing the point, that the acceptanee of plaintiff's appli- 
cations operated as a waiver of the administrative régulation, if in fact 
it was not strictly observed, and that the action of the register in issu- 
ing to them the certificates of registration cannot be collaterally at- 
tacked in this proceeding. In short, we are of opinion that plaintifïs 
hâve substantially comphed with the statute and that the copyrights 
obtained by them are entitled to full protection. 

[5-7] The remaining contention is based on the award of damages. 
It appears that défendants prepared a catalogue of their appliances, 
including the inîringing cuts, and had 4,000 copies printed. Of thèse 
some 750 had been distributed at the time of the trial ; the others were 
still in their possession. In the opinion of the court below ail that is 
said on the question of damages is this : 

"The plaintiffs are entitled to an injunction and to a decree for the statu- 
tory $1 for each of the infringing copies found in défendants' possession and 
for the destruction of such copies." 

This is claimed to show that damages were assessed at $4,000, not 
in the exercise oî discrétion, but merely on the basis of the number of 
catalogues which défendants had printed, and therefore that it is not 
an award of "such damages as to the court shall appear to be just," 
as the statute provides. We do not so construe the award. The lan- 
guage is perhaps a little ambiguous, but the meaning and intent are 
not uncertain. The court is presumed to know the provisions of the 
Copyright Act, and to hâve exercised the discrétion which that act en- 
joins, and the award must therefore be accepted, unless the contrary 
distinctly appears, as expressing its deliberate judgment of what is 
just under the facts and circumstances developed at the trial. In such 
a case as this, where the damages are indirect and not capable of as- 
certainment, the compensation which the copyright proprietor shall re- 
ceive for the injuries caused by the infringer is eommitted to the dis- 
crétion of the trial judge. This is distinctly held in Westermann Co. 
V. Dispatch Co., 249 U. S. 100, in which the Suprême Court says, at 
page 106, 39 Sup. Ct. 194, 195 (63: L. Ed. 499) : 

"The fact that thèse damages are to be 'in lieu of aetual damages' shows 
that something other than aetual damages is intended — that another measure 
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Is to be applied in making the assessraent. * * * In other words the 
court's conception of what is just in the particular case, considering tlie nature 
of the copyright, the circumstances of the infringemeut and tlie lilce, is made 
the measure of the damages to be paid, but witli the express qualification that 
in every case the assessment must be within the prescribed limitations, that 
Is to say, nelther more than tlie maximum nor less than the minimum. 
Within thèse limitations the court's discrétion and sensé of justice are con- 
trolllng, but it has uo discrétion when proceeding under this provision to go 
outside of them." 

We are unable to find any abuse of discrétion in making the award 
iinder reyiew, and this conclusion is supported by the fact that no coun- 
sel fées were allowed, as might hâve beén done. The case is an aggra- 
vated one in many ways, and the damages inflicted by the unconscion- 
able conduct of défendants are properly measured, as the quoted déci- 
sion holds, by "the court's conception of what is just." 

Affirmed. 



AMERICAN MERCHANT MARINE INS. CO. OF NEW ÏORK v. TBE- 

MAINE et al. 

(Circuit Court of Appeals, Ninth Circuit. Deeember 6, 1020.) 

No. 3513. 

1. Insurance «©='143 (3) — Statute requiring entire contract to be in writing' 

does not prevent reformation of contract for mistalte. 

Eem. Code Wash. 1915, § 6059 — 31, providing that every contract of 
Insurance shall be construed according to the tenus and conditions of the 
policy, exeept when made pursuant to a vsrritten application intended to 
be made a part of the contract, in which case the insurer shall deliver 
a copy of the application vs^ith the pollcy, otherwlse It shall not be a 
part of the contract, held not to alïect the powor of a court of equity to 
reform an Insurance contract on the grouud of accident or mistake. 

2. Appeal and emor <3='173(10) — Défense of lâches must be made in trial 

court. 

An appellate court will not consider a question of lâches not ralsed in 
the trial court. 

3. Insurance >ê='313 — Warranty as to date of sailing material to marine risk. 

A warranty as to date of sàiling in a contract insuring a scowload of 
lumber on a voyage in Alaskan waters held material to the risk. 

4. Partnership. ®=>205 — Failure to serve nonresid^nt partners not ground 

for dismissal. 

' That members of a défendant partnership, who were nonresident 
aliens, had not been served, lield not ground for dismissal on motion of 
the résident partner. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in equity by the American Merchant Marine Insurance Com- 
pany of New York against H. G. Tremaine, S. L,. Buckley, and John 
Doe Buckley, partners as the Buckley-Tremaine lyumber Company. 
From a decree dismissing the bill, complainant appeals. Reversed and 
remanded. 

The court below dlsniissed the bill brought by the appellant to reform a 
policy of marine insurance. The complaint alleged that on October 3, 1010, 

ig=For other cases see saroe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the apppllees tnade written application to the appellant for Insurance on 
certain Inmber while on a scow In tow of a tug from Oralg, Alaska, to Prince 
Kupert, B. C, and thence In double tow of approved tug to Seattle, Wash., 
voyage actually to commence In October, 1919, and that the appellant Insured 
the lumber in the sum of $4,875 for the voyage so set forth, and indorsed on 
the application its written acceptance in that sum ; that on October 6, 1919, 
the appellant executed and delivered to the appellees its eertifleate of Insur- 
ance in the usual form. which the api)ellees accepted in substitution of the 
"cover note" in accordance wlth eustom and usage; that in drafting the 
eertifleate the scrivener employed by the appellant, by accident and mistake, 
failed to incorporate thereln the provision in the cover note to the effect that 
the voyage described should commence during the month of October, 1919. 
and that without knowledge of that omission, and believlng that the eertifl- 
eate of Insurance did in fact contain ail the provisions of the cover note, the 
appellant's agent by accident and mistake signed the eertifleate and caused 
it to be delivered ; that the appellees, also believlng that the eertifleate did in 
fact contain the said omitted provision, accepted the sald eertifleate, or, hav- 
ing knowledge of the omission and of the accident and mistake, they neglected 
to disclose the fact of the omission to the appellant ; that the provision omit- 
ted was a material and express warranty materially affecting the risk, and 
that the contract should be reformed so as to express the agreement between 
the parties. 

The appellees moVed to dîsmlss. The motion was allowed, on the ground 
that, the contract having been entered into In the state of Washington, ref- 
ormation of the Instrument was forbidden by the Insurance Code of that 
State (Rem. Code 1915, § 6059—31; Laws 1911, p. 195, § 31), which provides: 
"Bvery contract of Insurance shall be construed according to the terms and 
conditions of the policy, except where the contract is made pursuant to a 
written application therefor, and such written application is intended to be 
made a part of the Insurance contract, and the Insurance company maklng 
such Insurance contract, unless as otherwise provided by this act, shall de- 
Uver a copy of such application with the policy to the assured, and thereupon 
such application shall become a part of the insurance contract, and failing 
so to do it shall not be made a part of the insurance contract." 

Harold M. Sawyer, of Portland, Or., Alfred T. Cluff, of San Fran- 
cisco, Cal., and Grosscup & Morrow, of Tacoma, Wash., for appellant. 

Frank A. Hufifer and William H. Hayden, both of Seattle, Wash., 
and Gerald H. Bucey, of Tacoma, Wash., for appellees. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the f acts as above). [ 1 ] We 
think that the statute has no relation to the subject-matter of the présent 
suit. This is not a case of the construction of an insurance contract. 
The appellant is not hère attempting to assert rights under the con- 
tract. It is hère seeking to reform the written expression of the con- 
tract as found in the policy, and hâve it set forth the true agreement 
upon which the minds of the contracting parties had met, and had ex- 
pressed in writing, and which by accident and mistake had not been 
included in the policy. The effort is to let into the contract something 
entirely distinct from the sensé and construction thereof. The statute 
was clearly never intended to stand in the way of the reformation of 
insurance policies, or to curtail a power which is everywhere conceded 
to courts of equity. 

Many states hâve adopted similar statutes, the object whereof is to 
require that the whole agreement between the insurer and insured 
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shall be expressed in the policy. But in so legislating there is no 
déniai of power to reform contracfs of Insurance. To provide that, 
if a copy of the application is not delivered to the assured, it shall not 
become a part of the contract, is not to say that a court of equity may 
never correct a rnutual mistake after the policy is delivered. The stat- 
ute but expresses the gênerai rule, which obtains in the absence of 
statute, that a policy of Insurance, issued and accepted by the insured, 
is in law the final contract between the parties, and supersedes ail pre- 
liminary agreements in respect to the Insurance, in the absence of f raud 
or mistake. 

The court below relied upon Joyce on Insurance, § 190, which dé- 
clares that such statutes must be complied with; otherwise the appli- 
cation and ail testimony relating thereto v^rill be excluded, so that an 
application which is not made according to the policy or shown by it 
in any way cannot be considered. The text-writer was there referring 
to cases in which liability under contracts of insurance is either as- 
serted or assailed in actions in court, and the décisions to which he 
refers are ail in cases of that character. The same is true of the cases 
cited by the appellee herein. 

[2] It is contended that the ruling of the court below is sustainable 
on grounds other than that on which it was based. One of those 
grounds is said to be the appeUant's lâches. The contract was made 
in October, and the suit was brougUt about five months later. It does 
not appear from anything alleged in the bill that there was lâches» 
and lâches was not made a ground of the motion to dismiss. It is 
true that the bill fails.to state the time when the appellant discovered 
the mistake; but, there having been no suggestion of lâches in the 
court below, this court would not be warranted in affirming the judg- 
ment for such a defect in pleading, which, if it had been pointed out 
in the court helow, might hâve been cured by amendment. 

[3] It is contended, also, that thé bill fails to show whether the 
words omitted from the policy were intended to be a warranty or a 
mère représentation, or that they were material to the risk. The words 
which were omitted do not in themselves indicate that they were not 
what they were alleged to be, "a material express warranty, materially 
and substantially àffectifig the rights and obligations" of the appellant. 
It is obvions that a warranty as to the date of sailing of a scowload 
of lumber on a voyage in Alaskan waters may be very material to the 
risk. 26 Cyc. 639. In McLanahan v. Universal Insurance Ce, 1 
Pet. 170, 188 (7 L. Ed. 98) Mr. Justice Story said: 

"That the time of sailing is often very material to the risk cannot be de- 
nied." 

[4] It is said that the bill was properly dismissed, because of the 
appellant's failure to bring more than one of the three défendants into 
court. The défendant who reSided in the district was served with 
process. His copartners, beirig nonresident aliens, had not been served. 
The résident partner brought the case on for hearing on his motion to 
dismiss, and he cannot complain that his codefendants had not then 
Deen served. The only question before this court is whether it was 
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error to dismiss the bill, and that question is in no way affected by 
the fact that but one of the défendants was hef ore the court. 

The decree is reversed, and the cause remanded to the court below 
for further proceedings. 



UNITED STATES v. HUDSON. 

(Circuit* Court of Appeals, Eiglith Circuit. November 24, 1920.) 

No. 5589. 

1. Reformation of instruments <S='36(3) — Bill held to show mutual mistake 

in patent for land, wan-anting reformation. 

A bill by the United States, allcging that it sold a tract of public land 
to défendant by a vvrltten contract providiiig that, on completion of de- 
ferred payments, a patent should be issued to défendant, which should 
contaiu a provision "reserving to the United States a right of way lor 
eanals and public roads constructed or hereaftcr to be constructed," but 
that, through inadvertence and mistake the patent issued reserved right 
of way only for "ditches or eanals constructed by authority of the 
United States," and that since its issuance a road niaintained by complain- 
ant over the land since 1868 for the use of itself and the public, and the 
use of which was indispensable in connection with an irrigation System of 
complainant, had been fenced up and closed by défendant, hcld to state a 
cause of action for reformation of the patent. 

2. Equity ■©s'SeS — Motion to dismiss admits facts well pleaded. 

A motion to dismiss a bill in equity for want of equity admits the facts 
well pleaded. 

Appeal from District Court of the United States for the District 
of Wyoming. 

Suit in equity by the United States against Frank L. Hudson. De- 
cree for défendant, and the United States appeals. Reversed. 

Charles L. Rigdon, U. S. Atty., and David J. Howell, Asst. U. S. 
Atty., both of Cheyenne, Wyo. 

Before SANBORN, CARLAND, and STONE, Circuit Judges. 

CARLAND, Circuit Judge. Appellant brought this action to reform 
a patent issued to appellee, June 8, 1917, for the S. E. i/4 section 1, 
township 2, W. R. M., Wyoming, by inserting in said patent a réserva- 
tion of a right of way to appellant for a public road constructed or to 
be constructed through said land, and that when said patent should be 
so reformed that appellee be ordered to forthwith rernove any and ail 
obstructions plàced upon said right of way, and that he be enjoined 
from in any manner interfering with the use of said right of way by 
appellant as a public highway. Appellee moved to dismiss the com- 
plant for want of equity. The motion was granted, whereupon appel- 
lant mbved for leave to amend, which motion was also denied. Appel- 
lant appeals from said order. 

The complaint alleged that appellant sold the land above described 
to appellee January 30, I9I4; that said sale was evidenced by a writ- 
ten agreementî éxecuted by and between appellant and appellee, by the 

^=3FoI other cases see same topic St KEy-;NUMBER in ail KeyrNumbered Dlgests & Indexes 
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terms of which appellee was to pay $2,560 for the land, $1,280 cash 
and balance in deferred payments, evidenced by two promissory notes, 
payable on or before one and two years after date, with interest at 
6 per cent. ; a patent to issue for said land upon payment of the notes ; 
that said patent should contain a réservation in the f ollowing language : 

"Reservlng to the United States a riglit of way for canals and public roads 
constructed or hereaft-er to be construeted." 

When the patent was îssued and delivered by appella'nt to appellee 
it contained a réservation in the f ollowing language : 

"And there Is reserved from the lands hereby granted a riglit of way thereon 
for ditches or canals constructed by the authority of the United States." 

The complaint further alleged that by inadvertence and mistake the 
patent did not contain a réservation for a right of way for said public 
roads constructed or to be constructed through said lands. Copies of 
the agreement to sell and the patent issued in pursuance thereof were 
attached to the complaint as exhibits. The complaint further alleged 
that long prior to the year 1868, the Indians, freighters, and trappers 
had established a trail or road extending from Ft. Washakie to the 
town of lyanders, Wyo., which trail or road passed through the land 
above described ; that in the year 1868 the appellant began the improve- 
ment of said road, and since that date had improved, surveyed, and 
marked said road, and continually since said date, and until appellee 
obstructed said road, as set forth in the complaint, had kept said road 
in repair as a public highway; that from the year 1868, up to and until 
the acts of the appellee had obstructed said road, said road had been 
continually used as a highway by appellant and the public generally ; 
that by reâson of. such use of said road as a public highway an ease- 
ment in the land above described became vested in the public ; that said 
road had been and would continue- to be indispensable to appellant in 
connection with the proper maintenance and opération of its irrigation 
Systems, and especially of the Ray Canal System of irrigation; that 
many of the most important concrète structures of said canal System 
couM not be reached by any other wagon road ; that on or about No- 
vember 1, 1916, and at other times thereafter and up to the présent 
time, appellee had wrongfully and willfiilly obstructed said road by 
building a fence across the same, whereby the public and the appellant 
were, and still are, prevented from the usé and enjoyment of said road. 
In Heame v. Marine Ins. Co., 20 Wall. (87 U. S.) 488, 22 L. Ed. 395, 
the Suprême Court, speaking by Justice Swayne, said : 

"The reformàtion of written contracts for fraud or, mistake is an ordinary 
head of equity jurisdiction. The rules which govern the exercise of this power 
are founded In good sensé and are well settk'd. Where the agreement as 
reduced to writing omits or contalns terms or stipulations contrary to the 
common intention of the parties, the instrument will be correeted so as to make 
It conform to their real intent. The parties will be placed as they would 
liave stood if the mistake had not occurred. 

"The party alleging the mistake must show exactly in what it consists, and 
the correction that should be made. The évidence must be such as to leave 
no reasonable doubt upon the mind of the court as to either of thèse points. 
The mistake must be mutual and common to both parties to the instrument. 
It must appear that both hâve done what neither intended. A mistake on one 
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side may be a ground for rescindlng, but not for reforming, a contract. Where 
the minds of tbe parties bave not met tbere is no contract, aud hence none to 
be rectifled." 

[1,2] This excerpt from the opinion of the Suprême Court states 
the law which must rule this case. The motion to dismiss admitted 
facts which were well pleaded. The appellant by the admission of ap- 
pellee has shown exactly in what the mistal<e consisted and the cor- 
rection that should be made. There can be no reasonable doubt in the 
mind of this court as to either of thèse points. The mistake con- 
sisted of inserting in the patent the language above mentioned, in- 
stead of the language which the parties agreed should be inserted by 
their contract of sale, and it foUows that said mistake should be correct- 
ed by inserting in the patent? the réservation that the parties agreed 
should be inserted. As both parties agreed that the réservation con- 
tained in the contract should be inserted in the patent, and it conclusive- 
ly appears that said réservation was not inserted, the mistake is mutual ; 
neither party intending the patent should read the way it does. In 
other words, in the language of the Suprême Court, it appears that 
both hâve done what neither. intended. The appellant delivered and 
appellee accepted a patent, which appellant had not intended to issue 
nor appellee to accept, as shown by their contract of sale. See au- 
thorities cited by the Suprême Court in note to above case. The cause 
of the failure of the patent to express the real agreement between the 
parties is, in the absence of fraud, not material. Bradford v. Union 
Bank, 13 How. 57, 14 L. Ed. 49 ; Stone v. Haie, 17 Ala. 557, 52 Am. 
Dec. 185 ; Smith v. Jordan, 13 Minn. 264 (Gil. 246), 97 Am. Dec. 236; 
Nelson.v. Vessenden, 115 Minn. 1, 131 N. W. 794, 35 L. R. A. (N. S.) 
1167; Leitensdorfer v. Delphy, 15 Mo. 160, 55 Am. Dec. 137; Ann. 
Cas. 1914D, 227, note. 

The learned trial court gave no reason for its décision, and appellee 
has not been represented by counsel in this court. We see no rea- 
son, however, why the complaint does not state a cause of action in 
equity for the reformation of the patent and the other relief prayed 
for. 

The decree below is reversed, and the case remanded, with instruc- 
tions to allow the appellee to answer, if he shall be so advised, and the 
appellant to amend its complaint, if it shall désire to do so, and to 
otherwise proceed in the cause not inconsistent with this opinion. 



PREYER V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. Xovember 9, 1020). 

No. 1793. 

Intoxicating liquors <S=»236(5) — Evidence of possession insufflcient to war- 
rant inference liquors were destined to point witiiiii state. 

In proseeutlon for transporting intoxicating liquor into the state, 
eontrary to the Reed Amendment (Comp. St. 1918, Conip. St. Ann. Supp- 
1919, §§ 8739a, 10387a-10387c), évidence that the défendant was a Pull- 
man car porter on a run extending through the state, and that the liquor 

©ssFor other cases see same topic & KBY-NtJMBER in ail Key-Numbered Digests & Indexes 
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was found in his possession on the car, held insufficient to warrant tho 
inference that the Uquor was destlned for points wlthln the state, and 
therefore insuflacient to sustain a conviction for violating the Keed 
Amendment. 

In Error to the District Court of the United States for the Eastern 
District of South CaroHna, at Columbia ; Henry A. Middleton Smith, 
Judge. 

Henry J. Preyer was convicted of transporting hquor into the state 
of South Carolina, in violation of the Reed Amendment, and he brings 
error. Reversed and remanded, with instructions to grant a new trial. 

S. M. Wetmore, of Florence, S. C, for plaintiff in error. 

J. Waties Waring, Asst. U. S. Atty., of Charleston, S. C. (Francis 
H. Weston, U. S. Atty., of Columbia, S. C, on the brief), for the 
United States. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. Plaintiff in error, hereinafter referred to 
as défendant, was indicted for transporting liquor into the state of 
South Carolina, in violation of the Reed Amendment (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 8739a, 10387a- 10387c). The alleged 
offense was committed and the first trial had before the décision of the 
Suprême Court in United States v. Gudger, 249 U. S. 373, 39 Sup. Ct. 
323, 63 ly. Ed. 653. At that time it was assumed that défendant 
would be guilty if he brought the liquor into South Carolina, though 
only for the purpose and in the course of carrying it through that state 
to another state. In conséquence no issue was made as to the destina- 
tion of the liquor and that question was not submitted to the jury. 
In view of this misconception of the law as afterwards declared by the 
Suprême Court, and because the proofs failed to show that the liquor 
claimed to hâve been found in defendant's possession, or any part of 
it, was intended to be delivered in South Carolina, this court reversed 
the judgment of conviction. 260 Fed. 157, 171 C. C. A. 193. 

On the trial now under review the jury were properly instructed, but 
défendant was again convicted. The error hère asserted is the re- 
fusai of the trial court to direct a verdict in his favor, on the ground 
that there was no évidence to sustain a finding that the liquor in 
question was destined to the state of South Carolina. 

Défendant was the head porter of a Pullman sleeper running from 
Washington to Tampa, Fia., and was on duty at the time of his arrest. 
The sole witness for the government testified that he was the chief 
state constable of the Eastern district of South Carolina; that it was 
his duty to search for violations of the liquor laws, including the bring- 
ing of whisky into that state; that on the lOth of October, 1918, about 
2 o'clock in the morning, he boarded Atlantic Coast Line train No. 
85, south-bound, at Dillon, S. C, the first stop made by that train in 
the state ; that he got on the day coach, and from there went through 
several Pullmans and into the one of which Preyer was head porter; 
tha:t another porter was also there, a swing porter named Terry, who 
relieves the other porters on the run from Richmond to Charleston; 
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and that the conductor was not in that car. His further testitnony in 
chief is as follows : 

"I entered the car from the front door ; went into the train. Preyer was 
mldways of the Pullman car, stooptng down abont the middle. I had my 
flashlight, shining the flash down. He eaid, 'Howdye, Mr. Eiehelberger ; 
nothing doing.' I passed on back to the back of the car, where Terry was 
shining shoes. I left the smoker and came back, golng to the front of the 
train ; came to the locker, whlch Is about as tall as a man, In the front of the 
car. I sald, 'Preyer, I would llke to see in there.' He said he didn't hâve 
the keys. I undid thls bunch of keys hère and said, 'I guess 1 hâve keys to 
fit it.' He backed up in this position, and said I couldn't see in there wlthout 
tlie permission of the conductor. I asked hlm where the condvietor was, and 
he sald, 'The next car in front.' I left the car to go out — He sald the 
conductor was in bed, in a berth in the drawing room ; so just as I got ont 
of the car the door was shut. I turned to go back, tried to undo it, and the 
door was locked. I couldn't get back in the car. About a minute or so 
later, Conductor Simpson, the conductor in charge of the train, came, out, 
and I hands him my ticket, and he smiled, and I went back In the car. Just 
as I got back In there, by this locker, I smelled the odor of liquor and looked 
down and saw a suitease. Tlils was the same locker which I had requested 
the défendant to open, which he had refused to open. There was a suitease 
there open with a bottle of whisky broken in half, in two ; some of the 
whisky was stUl In the bottle. The suitease was right outslde the door, 
right down on the floor, and Preyer was then about the middle of the car, 
shoving a suitease under a berth. I came up and puUed the suitease from 
under the berth ; it was a straw suitease, about 26 inches long. It con- 
talned rye whisky, 26 pints. Well, when I went on back there Preyer went 
in the smoker, and picked Tip the suitease ; he went on in the smoker, and 
as he went in the smoker Terry came out and went to the front of the train. 
I folio wed Terry, and when we got to the last berth, front of the train, he 
was pushlng a suitease under that. I looked at that suitease; it was a 
straw suitease and contained 24 plnts of rye whisky. Then I went back 
to the smoker where Preyer was, and he was sitting on the long seat in the 
smoker, and had his hands behlnd him, llke this, pushlng down something, in 
this position; so I grabbed him by the hand and puUed it out, and his 
keys dropped out ; and I reached over behlnd and there was a little black 
handbag — had 7 pints of whisky in it ; rye whisky. In the broken bottle, and 
the 24 pints and the 26 pints and the 7 pints there was the same brand of 
whisky. AU of it was in pints. When I got the bunch of keys in one hand, 
the little bag in the other, I came back — by that tlme we were nearing 
Florence. Preyer said he had passengers to get off the train going to Augus- 
ta; so I let him get the passengers off, and by the time the train was ready 
to go I called the man there and handed him the two suitcases of whisky ; told 
him to take care of them for me. Whlle Preyer was gettlng the passengers 
off, I was in the car. I kept him in slght, and watched him ail the tlme, 
and Terry stayed there, too. The train went ofC, then, by the tlme he put the 
passengers off. I put the men under arrest, but the train didn't stop, so I 
couldn't get off the train until we got to Lanes. I saw the conductor when 
we got to Florence. I did not see any one else in the coach ; that is, any 
other officiais. I just saw the two porters, and Preyer is the man on trial 
hère. I took both off at Lanes, put both under arrest, and searched and got 
three more suitcases of whisky out of the same Pullman car ; rye whisky in 
pints. I don't remember what the total was in ail of them. The total haul 
on the Pullman was 103 plnts, ail of the same brand and in pint bottles." 

As nothing more un favorable to défendant appears in the cross- 
examination of this witness, or elsewhere in the testimony, his state- 
ment comprises ail there is of the government's case. 

When the case was hère before, we expressed the opinion that there 
was no substantial proof that the liquor claimed to hâve been found 
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in defendant's possession was destined to the state of South Carolina. 
That opinion is strengthened by examination of the présent record, 
which certainly gives no greater support to the government's conten- 
tion. It is therefore enough to say, without reviewing the évidence, 
that nothing is shown which in our judgment tends to prove, or from 
which a jury could reasonably infer, that he intended to deliver in 
that state any part of the Hquor in question. The constable's testi- 
mony, at the raost that can be claimed for it, is at least equally con- 
sistent with an intention on defendant's part to carry whatever Hquor 
he had with him, if any, to the state of Florida, the destination of 
the car on which he was employed; and, that being so, there was 
failure to prove the charge laid in the indictment, and a verdict in 
his favor should hâve been directed. 

The judgment will be reversed, and the cause remanded, with in- 
structions to grant a new trial. 

Reversed. 



HARLEÏ et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1920.) 

No. 1810. 

1. Criininal law ^='1156 (i) — ^Insufliciiency of évidence cannot be reviewed 

on exception to déniai of new trial. 

Tlie allowance or refusai of a new trial is purely a matter of discrétion, 
and not reviewable, except for abuse of discrétion, so that the objection 
that the évidence was Insuffleient to sustain the conviction cannot be 
reviewed on exception to the déniai of a new trial. 

2. Criminal law <S=>951(5) — Retaining jurisdiction to allow bill of exceptions 

does not authorize new trial after expiration of terni. 

With the expiration of the term at which a criminal case was trled, 
the trial court's power over the case ceases, except as to the matters over 
which jurisdiction was expressly retained, so that the trial court cannot 
entertain a motion for new trial on the ground of newly discovered évi- 
dence after the expiration of the term, though it had granted an extension 
01 time wlthin whleh to file a bill of exceptions, and that bill had not yet 
been flled. 

In Error to the District Court of the United States for the Western 
Disrict of South Carohna, at Greenwood; Henry H. Watkins, Judge. 

T. I/. Harley and another were convicted of ilHcit distilling, and they 
bring error. Affirmed. 

N. G. Evans, of Edgefield, S. C, for plaintiffs in error. 

C. G. Wyche, Asst. U. S. Atty., of Greenville, S. C. (J. Wm. Thur- 
mond, U. S. Atty., of Edgefield, S. C, on the brief), for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. Plaintiffs in error, herein called défend- 
ants, were found guilty of illicit distilling and seek by this writ of 
error to reverse the judgment of conviction. 

(grrsFor other case-i see same topic & KEY-NUMBEIÎ. in ail Key-Nunibered Digests & Indexes 
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On the merits the record raises no question for review. Défendants 
apparently acquiesced in the submission of the case to the jury, as no 
motion was made for a directed verdict, either at the conclusion of the 
govemment's proofs or on the whole testimony. Nor was any 
exception taken to the judge's charge. Indeed, the only exception at 
the trial relates to a wholly unimportant statement by one of the 
government's witnesses ; it is net even referred to in the brief of de- 
fendants' counsel. 

[1] After the adverse verdict a motion was made on the minutes 
for a new trial, on the ground that the évidence was insufificient to 
sustain the finding of the jury, and the déniai of this motion is as- 
signed as error. But the question cannot thus be brought to this court. 
It has repeatedly been held that the allowance or refusai of a new 
trial is purely a matter of discrétion, and therefore not revlewable, ex- 
cept for abuse of discrétion, which is not hère alleged. Bishop Co. v. 
Shelhorse, 141 Fed. 648, 72 C. C. A. 337 ; Pocahontas Distilling Co. 
V. United States, 218 Fed. 782, '134 C. C. A. 566; Moore v. United 
States, 150 U. S. 62, 14 Sup. Ct. 26, 37 L. Ed. 996; Holder v. United 
States, 150 U. S. 92, 14 Sup. Ct. 10, 37 L. Ed. 1010. We.take occa- 
sion to say, however, that careful examination of the testimony satis- 
fîes us that enough was shown by the government to raise a substan- 
tial question of fact which was properly submitted to the jury. On 
the merits the judgment must be affirmed. 

The record présents another question which should perhaps be 
briefly notic.ed. The facts are not in dispute. Défendants were tried 
and convicted, motion for new trial on the minutes made and denied, 
and sentence imposed on the 6th of November, 1919. On the same 
day, counsel for défendants having announced in open court his in- 
tention to sue out a writ of error, an order was passed "that the time 
for the service of the bill of exceptions in said case be allowed at any 
time within 60 days from this date." The term at which this took place 
expired and the court adjourned without day on the 13th of that 
month. No other order was made, nor was any asked for, during that 
term. Later the time for filing bill of exceptions v^ras extended by 
order to the 15th of March, 1920. The writ of error was sued out with- 
in the time allowed by statute. On the 30th of January notice of mo- 
tion, to be heard on the 3d of February, for a new trial on the ground 
of newly discovered évidence, set forth in the pétition of défendants 
and certain affidavits, was served on the United States attorney. Hear- 
ing of this motion was had on the 18th of February. .At that time 
the writ of error had not been sued out, nor had the bill of exceptions 
been allowed and filed. Without passing upon the merits, the court 
denied the motion for want of power to entertain it, the term at which 
the judgment was entered having expired, and no order having been 
made reserving jurisdiction for any such purpose. 

[2] This ruling of the learnedjudge is clearly correct. It follows 
repeated décisions of the Suprérne Court which hâve settled the law 
beyond question, as will be seen by référence to United States v. Mayer 
235 U. S. 55, 35 Sup. Ct. 16, 59 L. Ed. 129, and the numerous cases 
therein cited. The fact that in the Mayer Case the writ of érror had 
269 F.— 25 
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been îssued before the motion for a new trial was made, while in 
the instant case it had not, is of ho importance. The Mayer décision 
is not placed upbn any such ground, but very distinctly on the ground 
that the jurisdiction of the trial court came to an end at'the expiration 
of the term in which judgment was rendered. In short, the fédéral 
authorities broadly hold that, after the term expires at which a case 
is tried and judgment entered, the trial court cannot set aside or 
alter its judgment, except as permitted by standing rule or provided 
for by spécial order. In the case at bar there was neither standing 
rule nor spécial order, and manifestly the order allowing further 
time for setting the bill of exceptions did not and could not serve to 
retain jiirisdiction to hear a motion for à new trial. The claim that 
the Màyer'Case "has been reviewed and modified" in Abbott v. Brown, 
241 U. S. 606, 36 Sup: Ct. 689, 60 L. Ed. 1199, is wholly unfounded. 
That case tumed on the question whether the term at which judg- 
ment was entered had expiredwhen, the motion for a new trial was 
heard. The Suprême Court held that it had not, but in so doing ex-' 
pressly âpproved of the ruling in United States, v. Mayer. 

Décisions of state courts of contrary import, many of which de- 
fendants cite, are not in point and cannot be followed. As the Su- 
prême Court said in Bronson v. Schulten, 104 U. S. 410, 417 (26 L,. 
Ed. 79;^): 

"The question relates t» the power of the courts and npt to the mode of 
procédure. It is whether there exlsts in the court the autliority to set aside, 
vacate, and modify its final judgments after the term at which they were 
rendered ; and thls authorlty can ûeither be conferred upoh nor withbeld f rom 
the courts of the United States by the statutes of a state or the piactice of 
its courts." 

The question whether this court, to which the cause has been re- 
moved by writ of error, has power to authorize the trial court to hear 
thé rtiotion on the merits is not now presented and therefore need not 
be disctissed. It is enough to say that affirmance pf the judgment will 
be without préjudice to the right pf défendants to make such ap-*'' ca- 
tion, provided the same be madé within 30 days from the date ol this 
décision. . ' ■ 

Affirmed. . 1 



KNOWLTON et al. V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. December 6, 1920.) 

No. 3514. 

Intoxieating; liqnors <S=>238(2) — ^Evidence of bringing into prohibition state 
suiHcient to make jury question. 

Evidence, including the undenied fact that défendants were arrested 
in a prohibition state wlth two automobiles loaded with liquor, near the 
boundary of a state which was not prohibition, held suflîcient to justify 
submission to the jury of , défendants' guilt of illegally bringing the 
llquor into the state. 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

(gssFor otlier cases see same topio S KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



KNOWLTON V. UNITED STATES 3S7 

(269 F.) 

Criminal prosecution by the United States against George E. Knowl- 
ton and Jerry Knowlton. Judgment of conviction, and défendants 
bring error. Affirmed. 

John Manning and John J. Beckman, both of Portland, Or., for 
plaintiffs in error. 

Lester W. Humphreys, U. S. Atty., and Hall S. Lusk, Asst. U. S. 
Atty., both of Portland, Or. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. ' 

GILBERT, Circuit Judge. The plaintiffs in error were convicted 
and Sentenced under an indictment which charged them with viola- 
tion of the Reed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 8739a), by transporting intoxicating liquors from the state of 
California into the state of Oregon, the laws of which state pro- 
hibited the manufacture and sale therein of intoxicating liquor for 
beverage purposes. The error vi'hich they assign is that the court be- 
low^ overruled their motions for a dlrected verdict of acquittai. 

The évidence was that on June 10, 1919, at about 4 o'clock a. m., tvi^o 
automobiles, one a Stutz and the other a Mercer, were found at the 
side of a main traveled road about 35 miles north of the California 
state line. The occupants of the automobile were asleep. George 
Knowlton and his wife, Florence, were in the Stutz car, and Jerry 
Knowlton was in the Mercer car. Both automobiles were loaded with 
liquor. George Knowlton stated to the arresting officers that he had 
a small amount of liquor for his own use, and both plaintiiïs in er- 
ror stated that they had bought the liquor in Oregon. George Knowl- 
ton gave his name as George W. Wilson, and Jerry Knowlton gave 
his as James King. There was évidence that on June 9, at Davis 
Creek, Cal., 12 or 15 miles south of the Oregon line, two men and 
a woman went into a store and bought provisions. Lougenour, the 
storekeeper, identified Jerry Knowlton as one of the three, but was 
unable td identify the other two; but he testified that through the 
window he saw two automobiles, one a Stutz and the other a Mer- 
cer. The witness Ash testified that on the same day, between 1 and 
2 o'clock, at Alturas, 45 miles from the Oregon line, Jerry Knowlton 
drove a heavily loaded Mercer car into his garage; that the car was 
so heavy that it broke through the floor of his garage; that Jerry 
Knowlton gave him a drink out of a partially filled bottle of brandy, 
which he pulled out of the car; that the back of the car seemed to 
be well filled, but the contents were covered over. Keser testified that 
at Alturas, on the same day, between 10 and 11 a. m., he repaired a 
tire and furnished gasoline for a St-utz car in which were a man and a 
wortian; that the back of the car was filled up leypl with the back seat 
and covered over with a blanket or canvas. He testified that , the 
Stutz car had white wire wheels, and that the car was a kind of 
maroon color, or red, with gold stripes. Kock testified that on the 
8th or 9th of June, at Alturas, two men came into his lunch counter 
and purchased 20 sandwiches, 10 of which were beef heart sand- 
wiches; that Jerry Knowlton was one of the men, but he could not 
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say who the other was. It was proven that, shortly after the pla'm- 
tiffs in error were arrested, they had luncheon, and that Jerry 
Knowlton produced from his car beef heart sandwithes. It was aiso 
shown that after the arrest Florence Knowlton attempted to escape 
with the Stutz car, with its contents. At Bend the officers took 234 
bottles from the Stutz car, and they testified some were fiUed with 
whisky, some with brandy, and that there were a few bottles of gin, 
and that the bottles had revenue stamps on them. The plaintiffs in 
error olïered no évidence, except t'hat of a witness who testified that 
the wheels of the Stutz car were black, and that the body was red 
without stripes, and that the fenders were black. 

We think the évidence was sufficient to justify tBe submission of 
the case to the jury. There was évidence that on the afternoon of 
June 9 Jerry Knowlton was at Alturas, Cal., with a Mercer car 
heavily loaded, the contents concealed by a covering ; that on the 
same afternoon he was seen with the same Mercer car at Davis Creek, 
25 miles nearer to the Oregon line ; and that at 4 o'clock in the morn- 
ing of June 10, he was found in the state of Oregon, 35 miles from 
the California state line, with the same automobile loaded with 201 
bottles of intOxicating liquor. From thèse facts the jury were justi- 
fied in finding that the liquor was brought across the state line from 
California. The hypothesis that the load which was in the car in 
California had been taken out, and that in the meantime a load of 
liquor had been obtained in the state of Oregon, is too improbable 
to be worthy of considération. 

As to George Knowlton, the record shows that he was in the Com- 
pany of Jerry, and v\'as his brother; that when arrested he and his 
wife were in a Stutz car, which was loaded with liquor;' that a man 
and a woman in a Stutz car accompanied Jerry Knowlton to Davis 
Creek, Cal. ; that a man àrid à woman in a heavily loaded Stutz car 
were in Alturas, Cal., on thé same day that Jerry was there in his 
Mercer; and that a mari was with Jerry when he bought the sand- 
wiches at Alturas. We do net consider the discrepancy in Këser's 
description of the Stutz car sufficient to discrédit his testimony. There 
was nothing in the circumstances to direct particular attention to the 
color of the car. The value of his testimony was for the jtiry to 
détermine. The- forégoing facts and circumstances, together with 
the unèxplained possession of a large quantity of liquor in course of 
transportation in a state in which it could not hâve been lawfully 
purchased, and nèar to the boundary line of a state in which such pur- 
chase was lawf ul, constituted évidence sufficient to go • to thé jury as 
to the guilt or innocence of George Knowlton. Lailghter v. United 
States, 259 Fed. 94, 170 C. C. A. 162; Berryman v. United States, 
259 Fed. 208, 170 C. C. A. 276; Lindsey v. United States (C. C. A.) 
264 Fed. 94. 

The jûdgment is affirmed. 
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MORGAN CONST. CO. v. DONNER STEEL CO. 

(District Court, W. D. New York. • October 27, 1020.) 

1. Patents ©=328—863,841, for cooling bed for roUing mills, valid nnû in- 

fringed. 

Tlie George patoiit, No. 803,841, for an improved convpyor or cooling 
bed for use in roUing mills, wbile for a coinbination of old éléments, held 
valid, as marking an advance in tbe art ; also inf ringcd. 

2. Patents <S='49 — Infringement évidence of utility. 

The utility of an invention, although it lias not gone into gênerai use, is 
established as against a défendant by hls persistent Infringement. 

In Equity. Suit by the Morgan Construction Company against the 
Donner Steel Company. Decree for complainant. 

George H. Kennedy, Jr., of Worcester, Mass., for plaintifï. 
Winter ,& Brown, of Pittsburgh, Pa., for défendant. 

HAZEL, District Judge. The bill allèges infringement by défend- 
ant of plaintiff's patent No. 863,841, issued to Jérôme R. George Au- 
gust 20, 1907, relating to improvement in conveyors for métal roda 
used in rolling mills, and commonly called cooling beds. Its construc- 
tion consists of frames or bars for supporting the hot métal rods 
as they are mechanically moved forward step by step, together with a 
séries of lifting and carrying supports or frames for lifting the hot 
bars or rods over the surface of the supporting bars at intervais. The 
object of the inventer was to make the supporting and lifting bars of 
such shape and form that, -when acting in combination, they would 
serve to hold the heated métal in contact and automatically straighten 
it while being moved step by step or by intermittent movements f rom 
one end of the cooling bed to the other. The spécification states : 

"In conveyors of this class as now used the upper surface of both lifting 
and supporting bars are straight and in horisiontal planes, and the métal rods 
which are being conveyod sometinies come in contact with each other, which is 
likely to distort their shape. When the supporting bars bave straight sup- 
porting surfaces, there is no means to correct any latéral bends which the 
heated rods may receive." 

It also States that the itiventor does not wish to confine himself to 
the curved form of the supporting surfaces of the lifting bars, as the 
desired resuit was achievable by other forms. 

The patent has seven claims. Five are involved herein. The omit- 
ted claims are limited to a lifting bar with wave-shaped dépressions. 
It will suffice to set out the broad and spécifie claims only: 

"1. In a conveyor for métal rods, the combination of supporting bars hav- 
ing serrated upper edges, lifting bars normally entirely below said serrated 
upper edges of said supporting bars, and means for nioving said lifting bars 
in a circle, whereby the upper surface of said lifting bars passes entirely 
above the serrated upper edges of the supporting bars." 

"7. In a conveyor for métal rods the combination of flxed supporting bars 
provided with a séries of notches arranged in sets transvcrsely across the con- 
veyor, with the sides of said notches in each set in the same plane, a séries 

<g=»For other cases see same topic & KEY-NUMBER ïn ail Key-Numbered DIgests & Indexes 



390 269 FEDERAL IIEPOKTEK 

of movable notched bars, and means for actuating said movable bars to 
lift a métal rod from one set of notches in said fixed bars and deposit it 
in another set of notches." 

The défenses are lack of novelty and invention and noninfr ingénient. 
The record shows that in making steel ingots, billets, bars, etc., of 
varying lengths, the heated métal as it émerges from the run-out of 
the mill is ordinarily cooled on a conveyor or cooling bed before it is 
handled. A large number of separate pièces of hot métal are usually 
placed on the cooling bed, arranged side by side and moved intermit- 
tently across it. It is désirable that the métal bars or billets should not 
in their heated condition corne in contact with each other, as expér- 
ience has shown that by contact they are often bent or distorted ; and 
hence it is necessary that they should be moved on supporting surfaces, 
which help to prevent or correct any bends or curves in them. To ac- 
complish this the supporting members of the device in suit are notched, 
and the notches aligned with corresponding wave-shaped dépressions 
in the lifting member, so that the lowest part of the notches upon 
which the heated métal rests cornes in the same plane with the de- 
pressions on the lifting member. 

[1] The invention was not in any sensé a generic one. The sep- 
arate éléments of the combination of the claims in suit were old 
and performed useful functions in prior cooling beds, but the inventer 
was the first to combine in a single apparatus the step by step ar- 
rangement présent in the known straight-edged bar device and in 
old devices with serrated edges on bars on skids aligned for carrying the 
hot rods ; the Carrying being effected by a rocking or oscillating mech- 

■ anism of the skids or bars. The assembling of the parts by the paten- 
tée not only involved notching the supporting and lifting f rames, but 
necessitated aligning the notches in a certain way, so that they would 
come in exact relationship, so as to control the heated rods in their 
movements. The prior patents to Johnston, to McDonald and McKee 
for so-called shuffle bar conveyors, to Edwards, to Kellogg for gravity 
notched cooling beds, to Geer, the so-called Illinois and Republic and 
Austrian cooling beds, disclose types of known devices. Such struc-' 
ture the patentée designed to improve, since according to the spécifica- 
tion the shuffle bar conveyors were open to the objection of bending 
the hot rods, in their travel, while the rocking and gravity devices 
operated on a différent principle. 

In none are contained the combination of éléments in suit; i. e., 
the edged supporting bar or frame, the serrated lifting bar or frame, 
positioned normally below the upper surface of the supporting: bar and 
mechanically moved in a circle to cause the li fting bar to pass above 
the teeth of the supporting bar. By his new combination of old parts 
or éléments separately shown in prior devices the patentée, I think, 

: advanced the art a little, and by his invention produced a new and 
useful resuit, one operating upon a somewhat différent idea from 

, prior patents. It is the law that a combination of old éléments is 
patentable, if they hâve been combined to operate in a new way or to 

: accomplish a new and useful iresult. Not only does the combination of 
éléments operate in a new way, but as heretofore stated they jointly 
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function to keep the hot rods straight in their travel, thus preventing 
their distortion, besides enabling easier handling and transference, 
advantages or benefits not obtained in pi"ior devices. 

The claims in issue are entitled to a fair interprétation and of a 
scope sufficiently libéral to afiford protection to the actual thing in- 
vented. To restrict them to a particular form of dépressions or. 
notches in the lifting bar, or to read into the claims a wave-shaped de- 
pression or curves with the crest arranged in a particular manner, 
would not afford such protection. 

The défendant company in its cooling bed, in fairness it must be 
said, without having any prior actual knowledge or information of 
complainant's patent in suit, adapted a similar combination at its 
plant, save that the serrations on the surface of the lifting support 
are of différent shape. Défendant claims that a departure from 
the patent in suit resulted by its adaption ; that a new use eventuated, 
in that the hot bars, after being lif ted by the sides of the serrations,- are 
allowed to slide or tumble to the bottom as they are carried over the 
edged surfaces of the stationary support. The tumbling or sliding 
action of the hot rods after the lifting began was due in the main, in 
my opinion, to latéral adjustment of the serrated bars and to the form 
of the serrations. Some additional benefits no doubt were attained in 
the way of rolling or tumbling action, but the changes in the serra- 
tions were changes of form only, and any improvements resulting 
therefrom'were such as a skilled mechanic could make. Machine Co. 
V. Murphy, 97 U. S. 120, 24 L. Ed. 935; Cantrell v. WalHck, 117 
U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017 ; Comptograph Co. v. Me- 
chanical Accountant Co., 145 Fed. 331, 76 C. C. A. 205. Defendant's 
structure retained the substance of the invention in suit and it has 
ail the advantages. 

[2] It was contended that complainant's structure as described in 
the spécification and claims is impracticable, its impracticability being 
inf érable from the fact that only one cooling bed has actually been 
constructed, the construction being under the broad claim only; but 
the rule that the utility of the invention is established by the fact 
that défendants hâve persisted in infringing it is thought to apply. 
Rumfprd Chemical Works v. New York Baking Powder Co., 134 Fed. 
385, €7 C. C. A. 367. Under our laws a patentée was not obliged to, 
manufacture the apparatus described in the patent. Its nonuse does 
not deprive him of the protection of the patent laws. In view of 
the construction by complainant of other cooling beds, or their préf- 
érence for another type of apparatus, nonuse of the patent in suit was 
not unreasonable. Continental Paper Bag Co. v. Eastern Paper Bag 
Co., 210 U. S. 406, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

The plaintiff may hâve a decree holding the patent valid and the 
claims in controversy infringed by défendant. 
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In re GOLDBERG. 

(District Court, E. D. Missouri, B. D. December 17, 1920.) 
No. 9010. 

Aliens <§s=62 — Qualifications for citizenslilp stated. 

It Is an indispensable prerequislte to the admission of an alieji to citl- 
zenshlp that he posspss an ae(iualntance wltb and woi'king Itnowledge of 
tlie Déclaration of Independenc'e and Constitution of the tjnlted States, 
and bave a compréhension of tbe obligatiou.s and responslbillties of citl- 
zensbip arising from bis taking tbe oatb of allcglanee, and it Is not suffi- 
clent that during bis résidence be bas been peaceable, industrlous, ot 
good cbaracter, and law-abldlng. 

Pétition of Bear-Goldberg for naturalization. Denied. 

M. R. Bevington, Chief Naturalization Examiner, of St. Louis, Mo., 
for the United States. 

DYER, District Judge. Tiie question presented by this case is wliat 
degree of acquaintance with American institutions and ideàls is es- 
sential, on the part of a candidate for naturalization, to warrant favor- 
able action upon his pétition. To state the question another way, 
how ignorant may an alien be of American institutions and ideals, 
and still be admitted to citizenship? Although this question is one of 
of the gravest any naturalization judge can be called upon to déter- 
mine, there appearsf to be but ohe modem authority to be found in 
the reports, that of In re Meakins (D. C.) 164 Fed. 334, 335, in which 
Judge Whitson most clearly states : 

" * * * While It may not be Impossible for one fo be attaebed to the 
prlnclples of tbe Constitution of the United States, who is witbout definlte 
knowledge of the worklngs of tbe government in détail, he must bave sufïi- 
clent gênerai Information coiicernlng it as to enabie hlm to giye a reason for 
his falth ; and where, as in this case, an appUcant does not kndw bow tbe 
laws are made, who makes them, nor hOw tbey are enforced, be Is illy prepared 
to participate in the sélection of the persons who sball perform those duties. 
He cannot be attaebed to prlnclples of whlcb he is entlrely Ignorant. * * * " 

The candidate represents in his own behalf that he has resided con- 
tinuously within the United States for more than five years imme- 
diately preceding the date of his pétition, that he has at alltimes be- 
haved as a man of good moral character, that he has been law-abiding, 
industrious, and that his family life has been ail that it should be. 
But is the boon of citizenship to be granted on a showihg of this 
character? I think not. Ail the mafters presented by the petitioner 
constitute nothing more than the duty any good citizen owes him- 
self, his country, and his' God. As stated by Mr. Justice Van De- 
vanter, speakingfor the Sufireme Cotirt of the United States in the 
case of Luria v. United States,' 231 U. S. 22, 34 Sup. Ct. 13, 58 h. Ed. 
101: 

■' * * * Citizenship is membershlp in a polltieal soclety, and implies a 
duty of allegiance on the part of the member and a duty of protection on tbe 
part of the soclety. Thèse are reciprocal obligations, one belng a compensa- 

^ssFor other cases see same toplc & KEY-NUMBER la aU Key-Numbered Digests & Indexes 
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tlon for the other. TJnder our Constitution, a naturallzed citizen stands on an 
equal footing wlth the native citizen in ail respects, save that of eligibility to 
the Presidency. Minor v. Happersett, 21 Wàll. 162, 165 ; Blk v. Wilkins, 112 
U. S. 94, 101 ; Osborn v. Bank, 9 Wlioat. 738, 827. * • * " 

And again (231 U. S. on page 23, 34 Sup. Ct. 13, 58 L. Ed. 101) : 
" * * * In other words, it was contemplated that his admission should 
be mutually bénéficiai to the government and hiinself ; the proof in respect of 
his established résidence, moral character, and attaehment to the principles of 
the Constitution being exacted because of what they promised for the future, 
nather than for what thoy told of the past. * * * " 

While a candidate for naturalization is to be commended for hav- 
ing acquired material wealth, and for having lived a blameless life, 
during his period of résidence hère, nevertheless such a state of af- 
fairs does not relieve him in any way of the necessity of possessing 
a working knowledge of the form and gênerai structure of our gov- 
ernment, and of the responsibilities and duties, as well as the privilèg- 
es of a citizen thereof. Lacking such quahfications, it is impossible 
for him to swear, either inteiligently or conscientiously, that, as re- 
quired by law, he is "attached to the principles of the Constitution of 
the United States," or that he is "well disposed to the good order and 
happiness of the same." Under our form of goverfiment, the people, 
theoretically, at least, make, interpret, and exécute the laws. Accord- 
ingly, their reasonable intelligence and éducation are indispensable 
prerequisites to the préservation and transmission of civil liberty and 
republican institutions. 

The requirements of law cannot be held to hâve been met on a 
mère showing of the candidate that he is peaceable, industrious, of 
good character, and law-abiding. By référence to décisions of the 
courts announced prior to the Naturalization Act of 1906 (34 Stat. 
pt. 1, p. 596), and during the period the government did not, as now, 
exercise supervision of the naturalization of aliens, we find déclarée! 
in In re Naturalization, 5 Pa. Dist. R. 597, that no person will be 
naturalized who bas not a gênerai familiarity with the fédéral Con- 
stitution and with our method of government, state and national. The 
act of Congress requires each applicant to take an oath that he is at- 
tached to the principles of the Constitution.: No applicant will be 
permitted to so swear unless he knows' what thèse principles are. 
No person should be naturalized who bas not some gênerai compré- 
hension of what the Constitution of the United States is and of the 
principles which it affirms. In re Bodek (C. C.) 63 Fed. 813. Also 
see Rushworth v. Judges, 58 N. J. Law, 97, 32 Atl. 743, 30 h. R. A. 
761 ; In re Conway, 9 Mise. Rep. 652, 30 N. Y. Supp. 835 ; In re Lab's 
Pétition, 3 Pa. Dist. R. 728, 5 Pa. Dist. R. 597; In re Kanaka Nian, 6 
Utah, 259, 21 Pac. 993, 4 L. R. A. 726. The applicant's oath to support 
the Constitution of the United States will not be accepted, if, upon ex- 
amination, it appears that he does not understand its significance, or is 
without suçh knowledge of the Constitution as is essential to the 
rational assumption of an understanding to support it. In re Bodek, 
supra. 

Any detailed considération of the question of law involved in this 
case at once raises the inquiry as to the causes that brought about the 
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enactmerit of the présent naturalization statute, which has in opéra- 
tion proved a most workable and satisfactpry rule. The people of 
this country are indebted for their présent naturalization statute, as 
they are indebted for numerous other beneficent laws that actually 
protect their interest, to Théodore RooseVelt, then Président of the 
United States, who on December 5, 1905 (Doc. No. 46, 59th Congress, 
Ist Session), called upon the law-making body to bring to an end thè 
notoriou^ naturalization frauds that had shocked the country for 
years. In United States v. Janke (D. C.) 183 Fed. 278, we find this 
picture of the times, by Judge Amidon : 

"In the year 1906 Congress had before It for months the question of the 
proper régulation of the admission of foreigners to citizenship. The subject 
had been brought impressively before the country by the discovery that ex- 
tensive frauds had been committed under the laws then in force. In cases 
arlsing at et. Louis (Levin v. U. S., 128 Fed. 826, 63 O. 0. A. 476; Dolan v. 
U. S., 133 Fed. 440, 69 0. C. A. 274) it appeared that corrupt pollticians, in 
order to forward their corrupt purposes, had gathered togëther mobs of for- 
eigners and brought them to the courthouse, grouped aceording to their 
natlonality — Huns, Italians, Armenians, and Jews. They were collected in 
the corriders of the courthouse, and each band placed under the generalship 
of a policeman, and then marched in blocks before the judges of one of the 
high courts of that city, and there, under a merely formai ceremony, ' In 
whIch the oath was administered to the entire block, they were admitted as 
citizens. In some cases the formality of going before the court was omitted, 
and citizenship papers issued to lists f urnished by ward pollticians. Upon 
Investigation it was foijnd that many of thèse people had been in the United 
States for only a few days. Similar frauds were subsequently discovered in 
other cities." 

The same court, in United States v. Lenore (D. C.) 207 Fed. 867, 
868, makes the further statement: 

"In 1902 f raudulent and illégal practices in the fiaturallzation pf allens 
were discovered in the city of gt. Louis, Mo. Some of thèse misdoings are re- 
counted in the opinion in Dolan V. United States, 133 Fed. 440, 69 C. 0. A. 
274, , The prosecutlons which resulted in the Bastern district of Missouri led to 
investigations in other cities, and the discovery of many fraudulent and illé- 
gal practices in the issuance of eertiflcates of naturalization. In some cases 
perjury and subornation of çerjury were regorted to for the purpose of de- 
ceiving thé court and obtaihing eertiflcates for aliens who had net resided in 
the country for thé requisite timé. In other cases foreigners werè mârched 
Into the court In, 'large compautéS, atid the oath of alleglance administered to 
tne whole company, although many of them were unable either tb speak or 
understand the language that was used. Two persons made the ordinary 
witness' oaths for the whble company. Upon this sham and spurious proceed- 
Ing eertiflcates were issued. In btlier casés clerks of court issued snch eertifl- 
cates wlthout any proceeding in court Whatever, and fabrlcated a judicial 
record to support the eertiflcates. It was evén dlsCovéred that some çlerks 
were engaged in a regular brokerage business in eertiflcates, of naturalization. 
This practice went so far that some of thèse eertiflcates were solii to aliens 
resîdiiig abroad, who had never been in the United States, in order that they 
might be used for fraudulent purposes, both with respect to foreign -countries 
and this çoijintry, Th« résuit of thèse investigations was gathered togëther 
in an elaborate report, w^iich was presented to Congress and resulted in the 
passage of tiie act of 190(5. Congressional Record, vol. 40, part of page 7036 ; 
House Documents, col. 44 (Miscellaneous) 59th Congress, Ist Session." 

The législation adopted, as a resuit of Président Roosevelt's insist- 
edce, vi'hile containing safeguards not previously found in our laws 
on the subject, and while reserving to the United States the right to 
appear and to be heard in connection with every naturalization ap- 
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plication, was nevertheless not self-enforcing. So we find thîs'com- 
plaint upon référence to the annual report of the Commissioner of 
Naturalization for the year 1918, page 9 : 

"It is perhaps a natural conséquence arlsing from the lax and informai 
proecdure under the old System, but It is a fact that some of the judges hâve 
appeared to think the bureau entlrely too teclmically exacting in its per- 
sistent view that the law must be complied with in its every détail, and that 
the entire burden and responsibility of establishing beyond reasonable doubt 
his Personal fitness for citizenship rests upon the petitioner. Whether the 
courts, consciously or not, hoid this view, their rullngs in too many cases in- 
dieate their position to be that the allégations in his pétition eonstitute ail 
tliat is required of a petitioner, and that, having made them in the manner 
required, the pétition is to be treated as a rule against the government, to 
show cause why he should not be admittod, thus casting upon the government 
tne burden of refuting the allégations made. To illustrate: À petitioner 
claims good behavior and love of American institutions and their basic prin- 
ciples ; witnesses testify to good behavior and conséquent belief of the attach- 
ment professed. ïhus the case is made up. If the government cannot produce 
évidence of misconduct or disloyalty, under this view the petitioner is entitied 
to be naturalized. In other words, his fltness to become a citizen and his 
loyalty after being admîtted is assumed beforehand, just as under our System 
of criminal jurisprudence every man is assumed to be innocent of any crime un- 
til the contrary is proved, and the burden of proving . unfltness and dis- 
loyalty rests upon the government, as in a proceeding for conviction pf crime 
or misdemeanor. Fortunately such instances of judicial miscofiception are few, 
but they are sufflcientiy persistent to justify, or rather to require, that atten- 
tion be drawn to thcm." 

i 

And again, for the year 1914, pp. 16, 17 : 

"Under the report on the field service of the bureau considération will be 
given to the list of déniais for failure to comply with the law. It is suliicient 
to say under the présent heading that there is a strong disinclination in some 
of the courts to strictly enforce the naturalization law and deny petitioners 
who may possess the Personal statutory qualifications, but in whose applica- 
tions there appear omissions of some one or more requirements of the law, 
either on the part of such petitioners, or, especially, on the part of clerks of 
courts. This attitude of the courts may be summed up tentatively in thèse 
words : 'I know that this is a good man and that he will make a raost dé- 
sirable citizen. To satisfy the court upon this point is the single purpose of 
ail the formai or technical requirements of the law. As I am already .satisfied 
upon this vital point, what is the use, either as regards the welfare of the 
public or the ultimate resuit, of denylng this petitioner, and putting him to 
the conséquent mortification, delay, and additional cost, merely to force him 
or the clerk of this court to supply the omission of a technicality wliich in 
this case is useless?' 

"This view is appealing, if not conclusive, to the nonprofessional mind,, 
which is proud of its ignorance of the law and its methods, and of its un- 
questionable claim to perfect acquaintance with the rules of common sensé. 
Its essence, however, is plainly a judicial proviso attaehed to a législative en- 
actment by which — in those cases in which the processes of the judicial mind 
perceive the législative method to be not simply useless, but actually obstructive 
of the purpose sought by the législative branch of the government — the court 
dispenses in whole or in part with the technical formallties of the naturaliza- 
tion law. Fortunately instances of this kind are of less fréquent occurrence 
each year, though still suthcent in number to be the occasion of reasonable 
appréhension to administrative offlcers that dangerous précédents are belhg 
established, which threateii the eflSciency of the présent law. When the law 
requires a specifled physical présence, will hypothetieal or constructive prés- 
ence, but actual physical absence, be a sufficient compliance with its terms? 
When the law says 'continuons,' does it mean unbroken, or does it, between 
the Unes, convey the assurance that,, if the break in continuity is not too long, 
or if caused by a commendabie response to some call of natural duty, discoà- 
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tinuity wlU pot be seriously regarded? Is the 'personaP knowlodgo rpquirpd 
of witnesses in regard to a petitioner's qualifications niercly an ignorance on 
thelr part of his lack of sucli qualifications? When tlie required légal postlng 
of the notice of tlie nanies of petitioner and bis witnesses lias not been com- 
plied with for the statutory period, niay it be hejd that a petitioner is legally 
before the court and that the law in respect thereto is rtierely 'directory,' and 
the failure to post is not the fault of the petifioner but of the clerk of the 
court? 

"Thèse and many similar questions are arising daily, and if the èourts wero 
to be guided by the theory above propounded it seems elear that the process of 
'construction' of law would degenerate into a process of destruction and the 
ultimate crumbling away of many of the provisions wiilch, whother necessary 
or not, are still a part of the Iftw of the land, to the support of which ail those 
engaged in applying it hâve pledged themselves under solemn oath." 

The law, however, is succinctly stated by Mr. Justice Pitney, in 
Johannessen v. United States, 225 U. S. 240, 32 Sup. Ct. 616, 56 L- 
Ed. 1066, in the following languagè : 

"An alien friend is offered under certain conditions the privilège of citi- 
nenship. He may acoept the offer and become a citizen, upon compliance 
with the prescribed conditions, but not otherwise. His claim is of favor, not 
of rlght. He can ouly become a citizen upon and after a strict compliance 
with the Acts of Congress. An applicant for thls lilgh privilège is bound, 
therefore, to conform to the terms upon which alone the rlght he seeks can be 
eonferred. It is his province, and he is bound, to see that the jurlsdictlonal 
facts upon which the grant is predicated actually exist, and if they do not he 
takes nothing by his paper grant" 

— and by Mr. Justice McReynoIds in United States v. Ginsberg, 243 
U. S. 474-475, Z7 Sup. Ct. 422, 425 (61 L. Ed. 853): 

"An alien, who seeks political rlghts as a member of thls nation, can right- 
fully obtain them only upon terms and conditions specified by Congress. Courts 
are without authorlty to sanction changes or modifications ; thelr duty is 
rlgidly to enforce the législative will in respect of a matter so vital to the 
public welfare. * * * Nq alien bas the slightest rlght to naturallzation, 
unless ail statutory requlrements are complied with; and every certificate 
of citlzenship niust be treated as granted upon condition that the government 
may challenge It, as provided In section 15, and demand Its cancellatlon un- 
less issued in accordance with such reqiilrtmonts. If procured when pre- 
scribed qualifications bave no existence in fact, It is illegally procured ; a 
nianifest mistake by the judgo cannot supply thèse, nor ronder thelr existence 
nonessential." 

The problem under considération is not one that concerns the 
courts alone. On the contrary, it is a problein that vitally afifects 
every man, woman, and child within the United States. By way of 
illustration, référence may properly be made to the fact that during 
the period 1900-1914, inclusive, 13,377,087 immigrants were admitted 
to the United States. Of thèse, 11,726,606 were over 14 years of âge, 
and of this latter group 3,116,182 weré illiterate in their own tor.gue— 
a proportion of 26.55 per cent, of illiterates over 14 years of âge; 48.1 
per cent, of thèse illiterates were between the âges of 20 and 45 years ; 
only 16 per cent, of thèse illiterates were under 20 years of âge. 
Much of this immigration was from the so-called oppressed lands. Be- 
cause of conditions surrounding them prior to their émigration to 
America it is not to be wondered at that a considérable number of 
thèse immigrants may hâte any government, and that to them ail 
government is obnoxious. We cannot escape the fact that our candi- 
dates for citizenship must necessarily corne from thèse immigrants. 
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Nor can we ignore the fact that the unfît, as well as the fit, présent 
tliemsekes-for citizenship. In re Clark, 18 Barb. (N. Y.) 444; In re 
Spencer, Fed. Cas. No. 13,234, 5 Sawy. 195 ; Ex parte Douglass and 
Sandburg, 5 West. Jur. 171 ; In re Guliano (D. C.) 156 Fed. 420; In 
re Di Clerico (D. C.) 158 Fed. 905 ; In re Ross (C. C.) 188 Fed. 685; 
United States v. Ollson (D. C.) 196 Fed. 562 ; In re Talarico (D. C.) 
197 Fed. 1019; In re Trum (D. C.) 199 Fed. 361; United States v. 
Bressi (D. C.) 208 Fed. 369; In re Centi (D. C.) 211 Fed. 559; United 
States V. Raverat (D. C.) 222 Fed. 1018; In re Hartmau (D. C.) 232 
Fed. 797 ; United States v. Wursterbarth (D. C.) 249 Fed. 908 ; United 
States V. Darmer (D. C.) 249 Fed. 989; In re Addis (D. C.) 252 Fed. 
886 ; United States v. Swelgin, 254 Fed. 884 ; United States v. Kramer 
(C. C. A.) 262 Fed. 395 ; In re Kornstein (D. C.) 268 Fed. 172. 

At the last session of Congress, figures were presented to the corn- 
mittee on immigration and naturalization of the House of Représen- 
tatives, during its hearings on H. R. 10404, to the effect that at that 
time there were in round numbers about 1 1 ,000,000 adult aliens in the 
United States; that of thèse some 2,500,000 had filed their déclara- 
tions of intention, leaving approximately 8,500,000 who had neyer 
taken any step whatsoever towards citizenship. It is quite apparent 
from thèse figures that the "melting pot" has not melted. This was 
repeatedly emphasized during the World War. The line of racial 
cleavage was as distinctly drawn in this country then as in Europe. 
Very considérable portions of our population of' foreign birth .seemed 
concerned more with what was best for the lands of their nativity 
rather than with what was best for the country of their adoption. Cases 
such as Schurmann v. United States (C. C. A.) 264 Fed. 917, deal with 
this situation. This foreign élément must either be lifted up to 
American standards, or America must eventually be reduced to their 
standards. We must becomè all-American, or, failing this, we will in 
time become all-alien. And before any given candidate is clothed with 
the right of franchise under our naturalization laws, he should be 
required to make a convincing showing that the Americanization pro- 
cess in his case has reached the stage where he is heart and soûl with 
us, and that his naturalization would be more a benefit than a détriment 
to the country. If any doubt should be entertained as to the sound- 
ness of this conclusion, it is necessary only to consider the présent 
flood of immigration (ail prospective candidates for naturalization), 
which in the short time that has elapsed since the Armistice has reach- 
ed the pre-war height. Limitations due to shipping hâve alone kept 
the country from being flooded. So critical has become the situation 
that the présent Congress has been appealed to, to suspend ail im- 
migration for a reasonable period of time. 

The courts are chargeable with no further duty in a case such as 
we are hère considering than to see that the individual candidate has 
fittingly prepared himself for citizenship. But even a casual consid- 
ération of such a casa must, howeyer, convince any thoughtful per- 
son that as an indispensable prerequisite to naturalization the candi- 
date must possess an acquaintance with, and working knowledge of, 
the principles of the I>eclaration of Independence and Constitution of 
the United States. An intelligent sympathy with, and understanding 
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of the purposes of thèse great charters of human liberty must be 
shown by the candidate, and he must hâve a compréhension of the ob- 
ligations and responsibiHties of citizenship arising from his taking 
the oath of allegiance forming a part of his naturahzation proceeding, 
The candidate, in the instant case lacking thèse essentials, his péti- 
tion will be denied. 



In re SILBERSCHUTZ. 

(District Court, E. D. Missouri, E. D. December 17, 1920.) 

No. 8982. 

Aliens «S^eâ — Clainiing draft exemption as enemy subject négatives prier 
déclaration of intention. 

An allen subject of Austria-Hungary, who made his déclaration of in- 
tention prior to tlie war witli that country, but wlio subsequently claimed 
, exemption under the Sélective Service Act (Comp, St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 2044a-2014k) on the ground that he was a subject 
df an enemy country, held not entitled to admission to citizenship on 
sueh déclaration. 

Pétition of Abraham Silberschutz for naturahzation. Denied. 

M. R. Bevington, Chief Naturahzation Examiner, of St. Louis, 
Mo., for the United States. 

DYER, District Judge. The petitioner for naturalization in this 
cause is a subject of the former Austro-Hungarian monarchy. His 
status since December 7, 1917, has been that of an enemy ahen. With- 
in that pertod of time, he has filed the application for citizenship now 
Vinder considération. In support of the same, he has made a part 
thereof a déclaration of intention exeçuted some five years ago, or 
prior to, the déclaration of war against the country of his nativity. 
The évidence discloses that in the questionnaire exeçuted by him under 
and pursuant to the régulations promulgated by virtue of the Act of 
May 16, 1917, known as the "Sélective Service Act" (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), he claimed exemption 
from military service under class 5-E, while under Séries VII of 
said questionnaire he stated he was not a citizen of the United States 
and pleaded exemption on that ground. 

In support of its motion to dismiss the application for citizenship of 
this petitioner, the government has introduced in évidence ^ certificate 
of the Adjutant General of the United States army, over his seal, 
certifying to the facts respecting the plea in bar interposed to military 
service in the instant case on the ground of the enemy alien status of 
the registrant. The court will take judicial notice of the signature of 
the said Adjutant General and of the seal of his office. The petitioner 
does not challenge the correctness of this certificate of the War De- 
partment, nor does he challenge the truthfulness of the récitals con- 
tained in his questionnaire. But, even should he attack said question- 
naire, paroi évidence would not ,be admissible to impeach a formai 
written instrument of its charaçter, particularly when we keep in 
mind that said questionnaire was exeçuted under the solemnity pf an 
oath. ,; 

^=3For otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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An alien must establish that his pétition for naturalization is based 
upon a déclaration of intention tp become a citizen of the United 
States of America, made by him in good faith in accordance with the 
requirements of the naturahzation statute, not less than two nor more 
than seven years previous to the date of filing of his pétition for nat- 
uralization. In said déclaration of intention he must déclare in good 
faith that it is his bona fide intention to become a citizen of the United 
States, and to renounce forever ail allegiance and fidelity to any ^foreign 
power, prince, potentate, state, or sovereignty, and particularly by 
name to the prince, potentate, state, or sovereignty to which he owes 
allegiance, and the said petitioner for naturalization must further es- 
tablish that his attitude, conduct, and behavior during ail of the time 
subséquent to the making of such déclaration of intention has been 
consistent, or in accord with the bona fides expressed in said déclara- 
tion. Further, the Naturalization Act (34 Stat. 596) mandatorily 
prescribes that an applicant for the grant of the privilège of American 
citizenship must affirmatively establish that, during at least ail of the 
five years immediately preceding the date of filing of his pétition for 
naturalization, he has been attached to the principles of the Constitu- 
tion of the United States of America, and well disposed to the good 
order and happiness of the same, and that his attitude, conduct, and 
behavior has been such as is consistent w^ith such an attachnient, and 
has been such as évidences a willingness to support and défend the 
Constitution and laws of the United States of America against ail 
enemies, foreign and doméstic, and bear true faith and allegiance to 
the same. 

The assertion of said petitioner for naturalization, in his déclara- 
tion of intention filed in support of his pétition, that it was his bona 
fide intention to become a citizen of the United States of America and 
to renounce forever ail allegiance and fidelity to any foreigti power, 
prince, potentate, state, or sovereignty, and particularly by name tô the 
ruler of whom. he was at that time a subject, was not made in good 
faith, and his attitude, conduct, and behavior subséquent to the maiking 
of said déclaration has not been consistent or in accord with the in- 
tention so expressed by him in said déclaration of intention, and his 
attitude, conduct, and behavior during the five years immediately pre- 
ceding the date of filing of his pétition for naturalization has not been 
such as establishes that he is attached to the principles of the Consti- 
tution of the United States of America, and well disposed to the 
good order and happiness of the same, and that he was and is wiUing 
to support and défend the Constitution and laws of the United States 
of America against ail enemies, foreign and doméstic, and bear true 
faith and allegiance to same, in light of the fact that the said petition- 
er, being then and there an alien, and a subject of enemy origin, in 
his questionnaire asserted and claimed- exemption from induction into 
the military forces of the United States of America under the said 
act, on the ground of being such enemy alien, thereby negativing the 
bona fides of the déclaration of intention upon which his pétition for 
naturalization is based, and invàlidating and voiding said déclaration 
of intention. Further, the assertion by the petitioner of this claim for 
exemption as an alien establishes that he was not, during ail of the 
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period of five years immediately preceding the date of filing of liis 
pétition for naturalization, attached to the principles of the Consti- 
tution of the United States of America, and that he was not well 
diteposed to the good order and happiness of the same, and that he 
was not willing in the hour of our national péril to support and dé- 
fend the Constitution of the United States of America against ail 
enemies, foreign and domestic, and bear true faith and allegiance to 
the same. 

It must therefore be held that the said petitioner is inéligible at this 
time to be admitted to American citizenship, and his pétition for natu- 
ralization must be denied on the grounds and for the reasons assigned. 
This order of déniai will be with préjudice. 



In re lOMARCHIO. 

(District Court, E. D. Missouri, E. D. December 17, 1020.) 
No. 88G7. 

1. Anny and navy <S=20 — Kegistrants are bpund to know Sélective Service 
Lavt' and rules. 

Unaer Sélective Service Kegnlation, § 01, providing for the form and 
conditions of tlie questionnaire, and section 6, giving the régulations the 
effeet of law, and eharging persons subject to registration vs'ith Knowl- 
edge thereof, every registrant was bound by the rules governing the ex- 
écution of questionnaire, and cauuot pleàd ignorance of their require- 
ments. 

3. Ai-my and liavy <§=20 — Kegistrants bouni by actions of scriveners adopted 
by them. 

Kegistrants whose questionnaires were written out by volunteer scriven- 
ers, and who thereafter signed and swore to the questionnaires as so pre- 
pared, adopted the acts of the scriveners as those of their agents, and 
cannot avoid the conséquences of answers to questions contalned therein. 

3. Evidence <S='385— Paroi évidence Inadmissible to contradict or vary writ- 

ten document. 

When any judgment or other judicial or offlcial proceeding, or any 
grant or contract, bas been reduced to writing and is evldenced by a docu- 
ment or séries of documents, tlie contents of such documents cannot be 
contradicted, altered, added to, or varied by paroi or extriusic évidence. 

4. Aliens <S=362 — Exemption claim by déclarant bars admission to citizenship. 

Act July 9, 1918, § 2, amending Sélective Service Act, § 2 (Comp. St. 
Ann. Supp. 1919, § 2044b), so as to bar froni citizenship one who had de- 
clared his intention to become a citizen and thereafter claimed exemp- 
tion from military service on the ground of alienage, was merely de- 
claratory of the law, and did not add to nor dçtract from the inhérent 
powers of the court under the naturalization law to hold a plea of alien- 
age in bar of performance of military service a bar of admission to 
citizenship. 

5. Aliens <S=>60 — Admission to citizenship is privilège not right. 

ïhe opportunity to become a citizen of the United States is a mère 
privilège extended to the alien, and not a right. 

6. Aliens <@=»60 — Naturalizatitm law should be strictiy and unifonnly enforced. 

The Naturalization Act of 19p6 should be strictiy enforced, and en- 
forced with uniformity, in vfew of the express requirements of the Con- 
stitution that the rule'of naturalization shall be uniform. 

<g=3For otiier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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7. Aliens ®=>62— Exemption claim in any portion of draft questionnaire bars 
admission to citizensliip. 

An alien who, after declaring hls intention to become a citizen, elaimed 
exemption from mllitary service on the ground of alieuage in any part 
of the draft questionnaire returned by lilm, is barred from admission 
to citizensliip, so tliat one wlio elaimed sucb exemption on tlie first page of 
liis questionnaire cannot be naturalizod, though, in answer to the question 
under Séries 7, he stated that he did not désire exemption on that ground. 

Application for naturalization by Sebastiano Tomarchio. Denied. 

M. R. Bevington, Chief Naturalization Examiner, of St. Louis, Mo., 
and Marguerite Zoff, Naturalization Examiner, of Washington, Mo., 
for the United States. 

DYER, District Judge. The government asks the dismissal of this 
application upon the ground that the candidate in the draft elaimed 
exemption under class V-F. This motion is resisted on the ground 
that under Séries VII of his questionnaire the candidate stated he had 
not therein elaimed exemption because of his alien status. 

More than two years hâve gone by slnce the signing of the Armis- 
tice, on November 11, 1918, and the last draft registration day, which 
was September 12, 1918, and in that time détails surrounding the 
exécution of questionnaires hâve ail but been forgotten. The import- 
ance of the subject is such that there should be preserved in some 
readily accessible law report (such as the Fédéral Reporter), a reprint 
of pertinent portions of the questionnaire form showing just what was 
required of registrants. I accordingly make a part of this opinion a 
copy of the notice to those affected by the Sélective Service Laws, 
which appeared at the top of the second page of each and every ques- 
tionnaire. It is particularly to be noted that the spécifie instruction 
is given that each and every portion of the questionnaire must be com- 
pleted, before any entries whatsoever were made on the first page of 
such questionnaire : 

IMPORTANT NOTICE TO REGISTRANTS AND OTHER INTERESTED 

PERSONS. 



CAREFULLY RBAD, OR HAVE RBAD TO YOU, EVERYTHING ON THIS 
AND THE FOLLOWING PAGE liEFOIÎB PROCEEDING FURTHER. 



General Rules Goveming the Answering, Execution, and Filing of This 

Questionnaire. 

Every reglstrant shall immedlately upon receipt of a Questionnaire pro- 
ceed as f ollows : 

He shall first carefnlly read, or hâve read to him, the instructions printed 
on thi,s and the uext page of tlie Questionnaii'e, and also the particular instruc- 
tions printed in the Questionnaire with each séries of questions. 

He shall then take up each séries of questions, beglnning with Séries I, and 
answer ail questions which he is required to answer and slgii his name where 
required by tlie instructions. 

He shall make no mark nor answer upon page No. 1 until lie has answered 
the 12 séries of questions ; but after having done so and before he exécutes his 
affidavit on page No. 15, he shall answer the question near the bottom of page 



(gssFor other case.s see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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No. 1 and sign hîs name thereto. If he wishes to waive ail clalm of exemption 
or deferred classlficatioiï, he shall slgn the waiver at the bottom of page No. 1. 

He shall theu upon the flrst page of the Questionnaire place a cross mark 
(X) in tUe space opposite the division which describes his status cbnstitutlng 
the ground or basls for deferred classification. The reglstrant is not limited 
to making one cross mark (X) indicating his status as to deferred classifica- 
tion, but may niake a sufflcient number of marks to indlcate his status in re- 
lation to every ground for discharge or exemption which exists in his case. 

He shall then swear or affirm to the truth of his answers by executing the 
"Registrant's Affldavit" on page 15. 

Séries VII o£ the questionnaire, cited in béhalf of the candidate, 
f ollows : 

SERIES VII. CITIZENSHIP. 

Instructions. — ^Every reeistrant must answer the flrst three questions. If lie answers 
"yes" to ail of thèse question^, he need not answer the remaining questions nor sisn his 
name. If he answers "no" to either question No. 1, 3, or 3, he ihust then answer the 
remalning questions and must elgn his name. 

Q. 1. Are you a citizen of the United States? A. 1 ; 

(Yea or no.) 

Q. 2. Were you born in the United States? A. 2 

(Yea or no.) 
Q. 3. Were both of your parents born in the United States.' A. à 

(Yes or no.) 

If your answer to ail the questions Nos. 1, 2, and 3 is "yes," do not aiuwer 
any other questions and do not sign your name. If your answer to either ques- 
tion No. 1, 2, or 3 is "no," answer the following questions and sign your name. 

Q. 4. If you are not a citi^sen of the United States, hâve you ever taken out 
lirst papers (that is, declared your intention of becoming a citizen) ; 
if so, when and where? A. 4 

Note. — Kegistrants, except aiien enemie», who are not citizens but who hâve taken 
ont their flrst citizenship papers wiU be classified as citizens and will not be exempte^ 
or relieved from military service as aliens. 

Q. 5. If you are not a citizen of the United States and hâve not declared 
your intention of becoming a citizen, do you claim exemption from 
service in the Army of the United States on that ground? A. 

6 

(Yes or no.) 

Q. 6. If you are not a citizen of tiie United States and hâve not declared 
your intention of becoming a citizen,, are you v?illing to return to 

your native country and enter its miiitary service? A. 6 

(Yes or no.) 

Q. 7. Where and on what date were you born? A. 7 

If you are a noncitizen Indian, boni in the United States, do net answer 
questions Nos. 8 to 13, but answer questions Nos. 14 to Ifi. 

Q. 8. Give the birthplaee and pre.sent résidence of each of your parents. 
A. 8 

Q. 9. If your parents or either df them Ilve in the United States, state how 

long each has rosided in this country. A. 9 

Q. 10. If either of your parents has l)een naturalized in the United States, 

State («) which parent; (0) wlien and where naturalized. A. 

10. (a) ; {!>) 

Q. 11. If you were not born in the United States, state (a) at what place, 

and (ô) on what date you arrived in this country; and (c) whether 

you came with your father or mother or either of them. A. 11. 

(a) ; (6) ; (0) 

Q. 12. If you are a naturalized citizen of the United States, state when and 

where you were so naturalized. A. 12 , . . . 

Q. 13. Hâve you ever voted or registered for voting anywhere in the United 

States ; if so, when and where? A. 13 
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If you are an Indian born in the United States and claim jou are not a 
citizen, answer the Mlowinff questions. 

Q. 14. State (a) when you were allotted; (6) when your father was al- 

lotted ; (c) when your mother was allotted. A. 14. (a) 

(0) ; (c) 

Q. 15. Hâve you received a patent in fee to your land? A. 1.5 

Q. 16. State (a) whether you llve separate and apart from any trlbe; (0) 
If so, when you Intend to return to tribal life ; and (c) how long 

you hâve lived away from tribal life. A. 16. (a) ; 

C) ; (0) 



Note.— See Sec. ï» 8. 8. B. (Signature of registrant.) 

As the last and moSt important feature, there is set out below a 
Verbatim copy of page 1 of the questionnaire form: 

QUESTIONNAIRE 

(TO BB USED AFTElî JUNE 5, 1918.) 



(Stamp ot Local Board.) 



Ûegistration No. 



Sériai No. 



Order No. 



Name of Registrant : Téléphone No. 



(Surname.) 



(Christian name.) 

Address 

(Street and number or R. F. D.) 

City Couuty State . . 



g@°TS'OTIGB TO REGISTRANT.— You are required by law to return thls 
Questionnaire fiUed out in accordance with instructions contained herein 
within seven days from date of this notice. Failure to do so is a misdè- 
meanor punishable by fine or imprisonnient for one year and may resuit In 
the loss of valuable rights and in immédiate Induction înto military service. 

(Date) 

Memlier of Local Board. 

CLAIM FOR EXEMPTION OR DEFEKRED CLASSIFICATION 
NOTE TO CLAIMANTS. — This form is to be used for claiming exemption or 
deferred classification by or in respect of any registrant and for stating the 
grounds of claim. Place a cross (x) in Column A opposite the division that 
States the ground of claim. Boards are required to consider only grounds thus 
Indicated by the claimant in Column A. 



Column A. 



Q 



CLASS 1. 



A 

B 



C 
D 



E 
F 
6 

H 

I 



Single man without dépendent relatives. ■ 

Marricd man, with or without children, or father of moth- 
erless children, who has habitually falled to support his 
family. 

Married man dépendent on wife for support. 

Marricd man, with or without children, or father of moth- 
erloss children ; -man not usefully engaged, family sup- 
ported by Income independent of his labor. 

Unskilled or not a necessary farm laborer. 

TJnskilled or not a necessary industrial laborer. 

Registrant by or in respect ,of whom no deferred Classifica- 
tion is claimed or made. 

Registrant who faits to submit Questionnaire and in respect 
of whom no deferred classiflcatibn is claimed or made. 

AU registrants not included in any other ^vision in thiS 
schedule. 
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DEFERRBD CLASSES. 

CLAS.S 11. 



A I Married inân wlth Chliaren or father of motherless chiidreii, 
where such wife ot cliildren or such motherless childrcn 
are not mairily dépendent upon his labor for support for 
the reasou tliat there are other reasonably certain sources 
of adéquate support (excludiiig earnings or possible earn- 
ings from tlie labor of the wife), available, and that the 
removal of tlie registrant will not deprive such depend- 
ents of support. 

B I Married nian, without children, whose wife, although the 
registrant is engaged in a useful occupation, is not mainly 
dépendent upon his labor for support, for the reason tliat 
the wife Is skilled in some spécial class of work which she 
is physically able to perform and in which she is em- 
ployed, or in which there is an immédiate opening for 
her iinder conditions that will enable her to support her- 
seif decèntly and withont suffering or hardship. 

C i Nocessary skilled farm laborer in necessary agricultural en- 
terprise. 

D i Necessary skilled industrial laborer in necessary industrial 
enterprise. 

CLASS 111. 

Mau with dépendent children (not his owu), but toward 
whom lie stands in relation of parent. 

Man with dépendent aged or inlirm parents. 

Man Wlth dépendent helpless brothers or sisters. 

County or municipal offlcer. 

Highly trained flrenian or policeman, at least 3 years In 
service of municipallty. 

Necessary eustomhouse elerk. 

Necessary employée of United States in transmission of the 
mails. 

Necessary artificer or worknian in U. S. armory or arsenal. 

Necessary employée lu service of United States. 

Necessary assistant, associate, or hired manager of neces- 
sary agricultural enterprise. 

Necessary highly specialized technical or mechanical expert 
of necessary industrial enterprise. 

Necessary assistant or as.sociate manager of necessary in- 
dustrial enterprise. 

CLASS IV. 

A I Man wliose wife or children are mainly dépendent on his 
labor for support. 

B I Mariner actually employed in sea service of citizen or mer- 
chant in the United States. 

C I Necessary sole managing, controlling, or directing head of 
necessary agricultural enterprise. 

D I Necessary sole managing, controlling, or directing head of 
necessary indu.%trial enterprise. 



.1 A 
1 

.1 B 

■ I C 



D 



Officei's — législative, executive, or judicial of the United 
States or of State, Territory, or District of Columbia. 

Regularly or duly ordained minister of religion. 

Student wlîo on May 18, 1917, or on May 20, 1918, was pre- 
paring for ministi'y in recognized theological or divlnity 
school, or wtio on May 20, 1918, was preparing $Dr prac- 
tice bf medlcine and surgery in recognized médical school. 

Persohs In BttlUtary or naval service of United States. 
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I E I Alien enemy. 

..| F I Résident alien (not an enemy) who claims exemption. 

I G i l'erson totally and peimanently physically or mentally unflt 

I I for military service. 

I H I Persou morally nnflt to be a soldier of tlie United States. 

I I I Licensi'd pllot actually employed in tlie pursuit of his 

j I vocation. ' , ,. 

I J I Persons discharged from the Army on tlie ground of alien- 

I I âge or npon diplomatie request. __^ 

I Member of well-reeogniz;ed religions sect or organlzation, organ- 

I ized and existing on May 18, 1917, whose tben existing creed or 

I principles forbid its members to participate in war in any form, 

I and vi'liose religions convictions are against war or particlpa- 

I tion therein. ___^ 

REGISTRANT OR OTHER INTERESTED PERSON MUST ANSWER THE 
FOLLOWING QUESTION. 
Q. Do you claim exemption or deferred classification in respect of tlie regis- 
trant named above? If so, state the divisions of each class and each class iu 
whlch you claim that he should be classifled. 

A ; in Division of Class , and Division of Class , 

(Yes or no.) 
and Division .... of Class (Date) • 

(Address.) (Sign hè re. ) 

WAIVER OF CLAIM FOR EXEMPTION OR DEFERRED CLASSIFICA- 
TION. 
(To be signed by registrant or other interested person wbenever a waiver is 

used.) 
I hereby waive ail claim of exemption or deferred classification of tbe 
registrant named above. 

(Date of signing.) (Sign hère.) 

The "Notice to Registrant" and "Note to Claimants," forming a 
portion of the above form, and graphically placed therein, are particu- 
larly deserving of attention. 

Section 91 of the sélective service régulations prescribed by the 
Président under the authority vested in him by the terms of the sé- 
lective service law (Act May 18, 1917 [Comp. St. 1919, Comp. St. Ann. 
Supp. 1919, §§ 2044a-2044k]) with supplementary and amendatory 
acts and resolutions, provides : 

"(a) The Questionnaire (Form 1001, sec. 208, p. 188) shall consist priniarUy 
of a number of questions, divided into 12 séries of questions (addrossed to 
and to be answered under oath by every registrant), designed for the purpose 
of ascertaining the status of every registrant in relation to the varions mat- 
ters, things, and circumstances constituting ground for exemption of oe- 
ferred classification. The Questionnaire shall also eontain, as an intégral part 
thereof, affidavits in support of claims for exemption or deferred classifica- 
tion in certain cases hereinafter specified. It shall also eontain partlcular and 
spécifie régulations and instructions to registrants concerning each séries of 
questions and the procuring and filing of certificates and aflidavits in certain 
cases. On the first page of the Questionnaire there shall be printed a notifica- 
tion and instruction requiring the registrant (whose name, together witlr the 
date of notice, shall be inserted) to fill out and return the Questionnaire in 
accordanee with tbe régulations. (See sec. 268.) 

"(b) The first page of the Questionnaire shall also eontain a place for the 
registrant or other person to claim exemption; or deferred classification and a 
place for a waiver by the registrant or other person of such claim. 

"(c) The answers and affidavits must be signed and sworn to in strict ac- 
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cordance wîth thesç régulations, and In strict conformlty wlth the partlcular 
rules and Instructions relating to the several séries of questions in the Ques- 
tionnaire itsèlf." 

Section 6 of said régulations provides : 

"Thèse Rules and Régulations hâve the force and eflect of law, and ail 
registrants, and alj persons required by the Sélective Service Law and thèse 
Rules and Régulations to be reglstered, and ail persons claiming or to clalm 
any right or privilège in respect of any registrant are charged with knovfledge 
of the provisions hereof . Failure by any registrant, or by any person required. 
to be 'registered, to perform any duty preseribed by the Sélective Service Law 
or by thèse Rules flnd Régulations, whether or n6t the tlme of the performance 
of such duty is required by thèse Rules and Régulations to be posted or en- 
tered in the records of the Local or District Board, and whether or not formai 
notice is required by thèse Rules and Régulations to be glven (such as regls- 
tering and repôrting change of status and other dutles), Is a misdemeanor 
punishable by imprisonment for one year, and may resuit in loss of valuable 
rights and privilèges and immédiate induction into the military service ; and 
such failùre shall also be considered as a waiver of any rlght or privilège 
which might bave existed in favor of such person if he had performed sucn 
duty." 

We hâve preserited the question of whether a candidate may évade 
the conséquences of a claim for exemption f rom mihtàry service on 
the ground of alienage, appearing dii page 1 of his questionnaire, 
through specifically reciting under Séries VII thereof that hç iïia,de 
no such claim, or through not answering said Séries VII at ail, or 
so answering as to make it impossible to détermine his real attitude. 

[1] There can be no question but what every registrant was bound 
by the rules governing the exécution of questionnaires. Under said 
rules, he was first required to acquaint himself with the démands 
made on him by the Sélective Service Act, theft' to' exécute as pre- 
seribed ail portions of his, questionnaire other than page 1, following 
which he was to consolidate on said page 1 such claims as he may as- 
sert, and which represented those claims alone that were actùàlly 
binding on the draf t board. It is to be f urther rem^mbered that ail 
questionnaires were executed under the solemnity of an oath. 

In the considération of a case such as this notice must be taken 
of the psychological phenomena below discussed. Candidates, who 
during the war pleaded their alien status in bar to the performance 
of military duty, will now be found most véhément in their protesta- 
tions of loyalty, and of their yearning to take up arms in défense. of 
the Gountry of their adoption. Fighting ceased some two years ago, 
and there is now no longer any danger attached to theif tardy profïers 
of military assistance. When soldiers were needed, however, thèse fair- 
weather friends were to be found tying the hands of the local draft 
boards through pleading their alien status. And they now state their 
war records as made up by their questionnaires work an injustice, due 
to the fact the claims màde therein are inconsistent with their real 
mental attitude. 

[2] In support of this, the claim is made that in very considérable 
numbers of instances, more or less incompétent scriveners had to be 
employed, thèse being generally overworked and sometimes somewhat 
callous volunteers from the local bar. But it cannot be escaped that 
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thèse scnvener attorrieys, who aided registrants at tlie headquarters 
o£ local draft boards, acted as the agent of the party whose question- 
naire was filled eut. The law placed upon the registrant the duty of 
acquainting himself with ail requirements under the Sélective Service 
Act. This he could not then, and cannot now, shift to the shoulders 
of another. When he signed and swore to this questionnaire, that 
document became his writing, and ail responsibility for what may be 
contained therein was assumed by him. He cannot at this late date 
escape the conséquences of déclarations against interest contained 
therein, by any resort to impeachment of the questionnaire. Any 
attempt to contradict or vary or explain away the matters reduced to 
writing in the said questionnaire would be a violation of the paroi 
évidence rule. 

[3] As was most clearly stated in Northern Assur. Co. v. Grand 
View Bldg. Ass'n, 183 U. S. 324-332, 22 Sup. Ct. 133, 46 L. Ed. 213, 
it is a well-established rule of the common law, which has been em- 
bodied in statutes in a number of states, that when any judgment of 
any court, or any other judicial or officiai proceeding, or any grant 
or other disposition of property, or any contract, agreement or un- 
dertaking has been reduced to writing, and is evidenced by a document 
or séries of documents, the contents of such documents can not be 
contradicted, altered, added to, or varied by paroi or extrinsic évi- 
dence. To the same effect is Lumber Underwriters v. Rife, 237 U. 
S. 605, 35 Sup. Ct. 717, 59 L. Ed. 1140. Both at law and in equity, 
paroi testimony is inadmissible to vary a written instrument. For- 
sythe v. Kimball, 91 U. S. 291, 23 L. Ed. 352; Richardson v. Hard- 
wick, 106 U. S. 252, 1 Sup. Ct. 213, 27 L. Ed. 145. Paroi évidence to 
contradict, or substantially to vary, the légal import of a written agree- 
ment, is inadmissible. Renner v. Bank of Columbia, 9 Wheat. 591, 6 
L. Ed. 166; Union Selling Co. v. Jones, 128 Fed. 674, 675, 63 C. C. A. 
229. See, also, Brown v. Spofford, 95 U. S. 480, 24 L. Ed. 509; Gill 
v. General Electric Co., 129 Fed. 351, 64 C. C. A. 101; Blue Mountain 
Iron & Steel Co! v. Portner, 131 Fed. 60, 65 C. C. A. 298; Pitcaim 
v. Philip Hiss Co., 125 Fed. 110, 61 C. C. A. 657; Hirsch v. Georgia 
Iron & Coal Co., 169 Fed. 578, 95 C. C. A. 76. 

It necessarily follows that the original questionnaire of a given 
registrant constitutes solemn acts, déclarations, and admissions against 
interest, which cannot be impeached, contradicted, varied, or explain- 
ed away by paroi évidence. It is plain, also, that any différent rule 
would greatly increase the temptations of registrants to commit .per- 
jury. The paroi évidence rule, above considered, has always bèeri 
regarded as onë of the greatest barriers against both fraud and pèr- 
jury. It is not to be modified in any particular in a case such as this. 

In the case of In re Silberschutz (D. C.) 269 Fed. 398, the rule of 
law pertaining in cases such as this has been considered at considérable 
length. In the Silberschutz Case, however, the pétitioner was an 
enemy alien. In the instant casé, the pétitioner is an Italian subject. 

[4] By an act of Congress approved July 9, 1918, section 2, sen- 
tence 2 of the act approved' May 18, 1917 (Sélective Service Act 
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[Comp. St. Ann. Supp. 1919, § 2044b]), has been amended to read 
as follows: 

"Such draf t as herein provided shall be based iipon llability to military 
service of ail maie citizeiis or maie persons not allen enemles who liave de- 
clared thelr intention to beeome citizens between tlie affes of 21 and 30 years, 
both inclusive, and shall take place and be maintained nnder such régulations 
as the Président may prescribe not inconsistent with the ternis of tliis act: 
Providedi that a citizen or subject of a country neutral in the présent war who 
has declared his intention to beeome a citizen of the United States shall be 
relieved from liability to military service upon his making a déclaration, in 
accordance vi^ith such régulations as the Président may prescribe, withdrawing 
his intention to beeome a citizen of the United States, which sliall operate and 
be held to cancel his déclaration of Intention to beeome an American citizen, 
and he shall forever be debarred from becoming a citizen of the United States." 

(Note. The following countries were not neutral durlng the World War, to 
wit: Belglum, Brazil, China, Costa Rica, Cuba, France, Great Britain, Greece, 
Guatamala, Haiti, Honduras, Italy, Japan, Libéria, Monténégro, Nicaragua, 
Panama, Portugal, Bussia, San Marino, Serbia, Siam, Austria-Hungary, 
Germany, Bulgaria, and Turkey. AU other countries vpere neutral.) 

But this was merely declaratory oi the law. It neither added to, nor 
detracted from, the power inhérent in, the courts under the naturaliza- 
tion lawS to hold a plea of ahenage in bar to the performance of mili- 
tary service operated likewise as a bar to admission to citizenship. 
The bona fides of the intent and désire of an appHcant for American 
citizenship constitutes one of the salient and material issues involved 
in a naturahzation proceeding. The attitude, conduct, and actions of 
a candidate, as disclosed in his questionnaire, are matters that must 
be taken judicial notice of, in a naturahzation proceeding; and where 
in such questionnaire the petitioner is shown to hâve anywhere claim- 
ed exemption from mihtary service on the ground of alienage, he is 
not eHgible or quahfied to be, nor should be, admitted to American 
citizenship. The courts seem to be in more or less uniformity as to 
this. ■ 

Counsel for the government submit a statement showing that for the 
period beginning July 1, 1919, and ending Junë 30, 1920, applications 
for naturalization hâve been denied by the United States District 
Courts sitting at Kansas Cit}', and at St. Joseph, Mo., at Ft. Dodge, 
lowa, at Wichita, Kan., at Ft. Smith, Ark., and at Muskogee and 
Guthrie, Okl., where it has been estabhshed that the alienage has been 
pleaded ynder the sélective service laws as a bar to the performance 
of military service. The circuit courts for Jefïerson and White coun- 
tie.s, Ark., hâve taken the same position, as hâve the circuit courts for 
Christian, Franklin, Jackson, Madison, Marion, Monroe, Montgomery, 
Pulaski, St. Clair, and Saline counties, 111. The same rule appears 
also to hâve been followed by the city courts of Alton, East St. Louis, 
Granité City, and Herrin, 111. ; in lowa, the district courts of Appa- 
noose, Benton, Blackhawk, Boone, Buchanan, Butler, Calhoun, Cass, 
Cedar, Cerro Gordo, Cherokee, Clayton, Clinton, Crawford, Dallas, 
Delaware, Des Moines, Fayette, Floyd, Franklin, Grundy, Guthrie, 
Hamilton, Hancock, Hardin, Harrison, Howard, Ida, lowa, Jones, 
Kossuth, Lee, Lyon, Mitchell, Monroe, O'Brien, Osceola, Plymouth, 
Pocahontas, Polk, Pottawattamie, Scott, Shelby, Sioux, Story, Tama, 
Washington, Webster, Winneshiek, and Woodbury counties foUow 
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the same rule, as does the superior court for Cedar Rapîds, lowa; in 
Kansas, the district courts for Atchison, Barton, Butler, Cloud, Craw- 
ford, EUis, EUsworth, Finney, Harvey, Johnson, Kingman, Leaven- 
worth, Lincoln, McPherson, Mitchell, Nemaha, Reno, Russell, Shaw- 
nee, Trego, and Wyandotte counties are in Hke agreement; in Mis- 
souri, the circuit courts for Franklin, Nodaway, Pettis, and St. Charles 
counties hold likewise; in Nebraska, the district courts for Adams, 
Buffalo, Cass, Cedar, Clay, Colfax, Cuming, Dawson, Dodge, Douglas, 
Gage, Hall, Hamilton, Hayes, Holt, Kearney, Lancaster, Madison, 
Otoe, Perkins, Flatte, Saunders, Scotts Blufï, Thayer, Thurston, Val- 
ley, and Washington counties are shown to adhère to the rule in 
question; and in Oklahoma, the district courts for Alfalfa, Blaine, 
Kay, Okmulgee, and Pottawatomie counties pursue the same rule of 
law. The^ States represent the naturalization district that has local 
headquarters in, St. Louis, and which is under jurisdiction of the 
officers presenting this case on behalf of the United States. 

[5] We must not lose sight of the fact that the opportunity to 
become a citizen of the United States is a mère privilège, and not a 
right. Johannessen v. United States, 225 U. S. 240, 32 Sup. Ct. 
613, 56 L. Ed. 1066; United States v. Ginsberg, 243 U. S. 474, 475, 
37 Sup. Ct. 422, 61 L. Ed. 853. While every worthy candidate for 
naturalization should be aided and welcomed, the interests of our 
body politic require that we withhold citizenship until the entire wor- 
thiness of the applicant concerned is f uUy known and established. 
Under présent conditions, we confer naturalization on ail against 
whom the Naturalization Service is not able, with its extremely limit- 
ed means of inquiry (the Naturalization Office at this point has one 
field examiner to about each 125 courts of naturalization in its dis- 
trict), to prove unworthiness. In the case of In re Goldberg (D. C.) 
269 Fed. 392, there is discussed more or less at length the reasons lead- 
ing up to the enactment of the existing naturalization statute. 

[6] Following the prosecutions of which Levin v. United States, 
128 Fed. 826, 63 C. C. A. 476, and Dolan v. United States, 133 Fed. 
440, 69 C. C. A. 274, were the outgrowth, I was privileged to submit 
recommendatîons for législation designed to eliminate the fraudulent 
practices then prevailing in naturalization matters. The Act of June 
29, 1906 (34 Stat. pt. 1, p. 596), which was enacted at the sus:s:estîon 
of then Président Théodore Roosevelt, contained substantially the 
suggestions submitted at the time by me. Since then, in the Circuit 
and District Courts for the Eastern Division of the Eastern Judicial 
District of Missouri, it has been my duty as judge to hear and déter- 
mine in round numbers some 10,000 naturalization applications. This 
expérience convinces me that any relaxation of the terms of the 
aforesaid Act of June 29, 1906, whether judicial or administrative, 
can only work irréparable harm to the country. The law should be 
strictly enforced. Nothing brings any law into greater disrepute than 
its spineless enforcement, unless it be its erratic enforcement. In 
other words, consistency in interprétation and enforcement is ab- 
solutely essential. 
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To say, as many of thèse military "slacker" candidates are wont to 
contend, that every natilralization case must be cônsidered on its 
individual merits, is thé sheerest gophistry, being équivalent to saying 
that the law is to be differently constrUed in connection with every 
case— if there are 100,000 cases, then'there shall be 100,000 différent 
interprétations of the law; this despite the fact the Constitution of 
the United States in express ternis provides that it shall be a uniform 
rule, without compliance with which citizenship may, of course, not 
be lawfuUy procured. I therefore take this opportunity to call at- 
tention to the fact that while the courts hâve a duty to perform in 
naturalization matters; so, also, has the executive branch of the 
govemment charged with the administration of the Naturalization Act, 
to wit, the Naturalization Service. As was succinctly stated by Circuit 
Judge Lowell, in Re Mudarri (C. C.) 176 Fed. 466, the United States 
cannot "put the court to an independent investigation of the law or of 
fact, without announcing its own contention in the matter." That 
which the United States is unwilling to support by argument the 
court cannot cpnsider. The withholding from the court of any facts 
to which it is entitled cannot be countenanced. 

This is the one defect of the existing naturalization statute. Should 
the opportunity ever again présent itself to me to. recommend changes 
in the said' statute, from my expérience in thèse matters I would rec- 
ommend such amendment as would' insure the court in every case be- 
ingf put in po'ssession of every fact, so that it would be in a position 
to disposé of every issue as the law might require. As it now is, the 
Naturalization Service has thè fâcts. Whether thé' court receives 
those facts is dépendent on whether the said service, in pursuit of its 
administrative policy, sees fit to présent the same. This is a condition 
of affairs that should be corrected, as for want of évidence presented, 
and objections properly interposed, a court can be stripped of ail op- 
portunity to itself détermine the disposition to be made of a given 
application for naturalization. Regardless of whether tlois adminis- 
trative cpntrol, pdssessed by the executive branch of the govemment 
over the subject of naturalization, has ever been abûsed, or not, it 
cannot be questioned, but what the situation discûssed should be so 
treated in any revision of the law as tb insure without question the 
trial courts being acquainted with every feature developed in the 
prehminary investigation 6i each and every case. Such a course 
can only strengthen the hold o.f the Naturalization Service on the 
affections of the public, which demands, not merely an honest enforce- 
ment of the statute, but a lâwful and fearlesS ehforcement as well. 
The courts will gladly assume their share of pèrsorial responsibility 
for such lawf ul, honest, and f earless enf orcement. 

Paragraph (e) of section 79 ôf the sélective service régulations ex- 
pressly provides that no enemy alien will be aCcepïéd for military serv- 
ice, and States local boards will be held personally resporisible that no 
such enemy alien shall be placed other than in class V. Therefore it 
was not necessary in any instance for siich a registrant to set up the 
plea of alienage. The draft board, in any instance, on its own motion, 
was charged by law with the duty of properly classifying ail such 
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parties. Enemy aliens were admittedly in an embarrassing poçition 
during the war. If the heart of any such registrant was truly with 
America, he could not hâve better demonstrated this than by signing 
the waiver to deferred classification at the foot of page 1, and by 
omitting in any other place on said page 1 any claim whatsoever based 
on' his enemy alien status. As to friendly aliens, nationals of the 
countries associated with the United States in the World War, and as 
to neutral alien-s, any plea of alienage set up by them must be held to 
be a deliberate attempt to évade military service altogether; and ail 
such claims, regardless of whether made by enemy, friendly, or neu- 
tral aliens, must be considered in connection with any naturalization 
application that may be filed by them. 

[7] It accordingly follows that the dominant feature is whether 
alienage was pleaded in any portion of the questionnaire, It is im- 
materiâl, for naturalization purposes, where in the questionnaire such 
claim was set up> or the manner in which it was asserted. If inade 
anywhere, in any manner, that fact, for the reasons stated in Re Sil- 
berschutz, supra, must necessitate the déniai of the application for 
citizenship. In the instant case, the candidate, an Italian subject, 
having on page 1 of his ciuestionnaire asserted his alienagp, as a bar 
to military service, his déclaration of intention will be declared cancel- 
ed, and his pétition for naturalization denied with préjudice. 



LANDON et al. v. COURT OF INDUSTRIAL RELATIONS OF STATE OF 

KANSAS et al. 

(District Court, D. Kansas, First Division. August 7, 1920.) 

No. 136-N. 

1. Gas <©=>14(1) — ^PlaintifFs in other suits held not necessary parties t» suit to 
restrain enJforceinent of rates. 

In a suit against a state Court of Industrial Relations to enjoin tlie 
enforcement of rates flxed for gas companies, plaintiffs, in other suits 
against one of ttie gas companies to hâve légal and reasonable rates fixed, 
who do not ask leave to intervene in the suit at bar, are not necessary 
parties to the latter suit, and a motion to make them parties défendant 
therein wiU be denied. 

Z. Appeal and error <Sï=>1312(3) — Décision of Suprême Court held to require 
détermination of controversy between défendants. 

In a suit by a gas supply company against a state Court of Industrial 
Kelations and numerous distributing companies and municipalitie^, to 
restrain the enforcement of a rate fixed for the distributing companies, 
of which the supply company had received a proportion, the décision ot 
the Suprême Court on a former appeal, which, though determining that 
the supply company was not interested in the rate attacked, remanded 
the case to the trial court to détermine ail the issues involved, including 
those arising on the several bills and cross-bills, and answers in the nature 
of cross-bills, requires the trial court to détermine the validîty of that 
rate as affecting the défendant distributing companies. 

3. Public service commissions <S^21 — Provisions for attacking order wîthin 
30 days not a limitation. ' ' * 

The provision of Laws Kan. 1011, c. 238, § 21, for affirmative action 
to question an order of the Publie Utilities Commission, a,pplicable to 
the Court of Industrial Relations, within 30 dayg af ter the entry of such 

^=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digeata & Indexes 



412 209 FEDERAL REPORTER ' 

order, Is not a statute of limitations, which bars tlie suit attacking tho 
order af ter the expiration of that period. 

4. Eqtiity <@==^(i) — Equity can restiuin c©nfls.catory rate after statutory 

p«ri(kl of limitations, 

A court, of equity niay entertain a suit to restrain the enforcemont of a 
confiscatory rate establlshed by a state Publie Service Coïnmission, even 
after the expiration of the period of 'limitations flxed by the statute for 
suits attacking the order. 

5. Gas ©='14(1) — Presumption in favor of orders lessened by irregularities 

athearing. 

The presumption in favor of the validity of an order of the state Court 
of Industrial Relations flxlng a rate for natural gas is greatly lessened, 
if not entirely removed, by a showlng that it was not based upon évi- 
dence as to the plant values of the distributing companies or thelr operat- 
ing expenses, and that some of them were given no notice of the proceed- 
Ings. 

6. Gas 'S=>14(1) — Reasonableness of proportion paid to siqiply Company ma- 

terîal in determining reasonableness of rates. 

At a hearing to détermine the reasonableness of rates flxed for gas dis- 
tributing companies, a portion of which was paid to the supply Com- 
pany, the question whether the portion paid to supply company was 
reasonable for its services is material, even though the supply company 
was not bound by the established rate, since it is essential, in determiniiig 
whether the rate was reasonable, for the distributing companies to déter- 
mine whether the payments by them to the supply company were reason- 
able or should be redueed. 

7. Gas <§ï=>14(l) — Rates flxed by Court of Industrial Relations for distribut- 

ing companies Iield confiscatory. 

Evidence that under the 28-cent rate allowed by the Kansas Court of 
Industrial Relations, under Laws Kan. 1911, c. 238, § 30, for the sale of 
natural gas by distributing companies, those companies were unable to 
earn in any case more than enough to meet operating expenses, cost of 
gas, and dépréciation, and in some cases could not meet those expenses, 
held to show that the rate was unreasonable, unjust, and confiscatory, aud 
violated the United Statos Constitution. 

Suit by John M. L,andon and another, as receivers of the Kansas 
Natural Gas Company, against the Court of Industrial Relations of 
the State of Kansas and others. On second hearing on, the issue 
whether the 28-cent rate fixed by the Court of Industrial Relations 
for the gas distributing companies was reasonable. Rate held confisca- 
tory and unreasonable. 

See, also, 245 Fed. 950; 269 Fed. 423. 

Chester I. Long, of Wichita, Kan., John H. Atv^^ood, of Kansas City, 
Mo., and Robert Stone, of Topeka, Kan., for John M. Landon, reCèiver. 

T. S. Salathiel, of Independence, Kan., and Robert A. Brown, of 
St. Joseph, Mo., for Kansas Natural Gas Co. ■ 

John J. Jones, of Wichita, Kan., for George F. Sharitt, receiver. 

Charles Blood Smith, of Topeka, Kan., for Fidelity Title & Trust Co. 

Fred S. Jackson, of Topeka, Kan., for Public Utilities Commission 
of Kansas and its members. 

J. W. Dana, of Kansas City, Mo., for Kansas City Gas Co., Wyan- 
dotte County Gas Co., and Citizens' Light, Heat & Power Co. of Law- 
rence. 

James D. Lindsay, of Jefïerson City, Mo., for Public Service Com- 
mission of Missouri. 

i@:3>For otUer cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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C. A. Loomis, of Kansas City, Mo., for Jackson County Gas Co., 
Gardner Cas Co., Edgerton Gas Co., Wellsville Gas Co., Anderson. 
County Light & Heat Co., Richmond & Princeton Gas Co., Baldwin 
Gas Ce, Kansas Farmers' Gas Co., Ottawa Gas & Electric Go., West- 
ern Gas & Light Co., Wier Gas Co., and Parsons Gas Co. 

T. F. Doran, of Topeka, Kan., for L. G. Treleàven, receiver. 

Edward Sapp, of Galena, Kan., for Maçon Gas Co. 

W. E. Brown, of Atchison, Kan., for Atchison Ry., Eight & Pow- 
er Co. 

Floyd Harper, of Leavenworth, Kan., for Leavenworth Light, Heat 
& Power Co. 

H. J. Smith, of Kansas City, Kan., for Kansas City, Kan. 

R. B. Caldwell, of Kansas City, Mo., for Kansas Gas & Light Co. 
and Home Light & Power Co. 

E. W. Clausen, of Atchison, Kan., for city of Atchison. 
B. F. Bowers, of Ottawa, Kan., for city of Ottawa. 

L. V. Stigall and Charles L. Crowley, both of St. Joseph, Mo., for 
city of St. Joseph. 

M. A. Fyke, of Kansas City, Mo., for Kansas City, Mo. 

W. E. Ziegler, of Coffeyville, Kan., for Cofteyville Gas & Fuel Co. 

H. H. Diechler, of Coffeyville, Kan., îor city of Coffeyville. 

T. M. Vrady, of Parsons, Kan., for city of Parsons. 

George P. Hayden-and H. O. Corwine, both of Topeka, Kan., for 
city of Topeka. 

F. S. Jackson, of Topeka, Kan., for ail Kansas cities not otherwise 
represented. 

BOOTH, District Judge. Following the décision of the Suprême 
Court in said above-entitled cause (249 U. S. 236, 591, 39 Sup. Ct. 268, 
389, 63 L. Ed. 791, 577), and the filing of mandates, June 6, 1919, and 
pursuant thereto, the court allowed amended and supplemental plead- 
ings to be filed, with the view of framing more clearly from the stand- 
point of the distributing companies the issue whether the 28-cent rate 
order made by the Public Utilities Commission of Kansas, December 
10, 1915, was confiscatory of the property of the distributing com- 
panies, as well as noncompensatory to the receiver. The issues in the 
cause as to the old supply contracts, their validity, présent status and 
effect as to the receiver, and as to the Kansas Natural Gas Company, 
remain in the case. 

Amended and supplemental pleadings hâve been filed by the receiver, 
the Kansas Natural Gas Company, Fidelity Title & Trust Company, 
the Public Utilities Commission of Kansas (now the Court of Indus- 
trial Relations, which latter name will be used henceforth), the PubUc 
Service Commission of Missouri, upwards of 20 distributing compa- 
nies, and several cities, ail having been parties to the cause at the time 
of the former trial. At the requegt of counsel, and for the greater con- 
venience in , handling the case, the issues as to the supply contracts 
and related matters hâve been segregated and reserved for future 
hearing;; the présent hearing being confined to the issues in référence 
to the 28-cent rate order o£ December 10, 1915, and related issues. 
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Before taking up the pleadings and évidence on thèse latter issues, 
it is proper to notice and dispose of certain preliminary applications 
and motions: 

[1] 1. Motion, by the Kansas City Gas Company and the receivers 
of the Kansas Natural Gas Company to bring in as additional parties 
défendant certain parties who hâve brought suits in their own indi- 
vidual behalf against the Kansas City Gas Company, claiming that 
that Company has at certain specified times charged more than a légal 
and more than à reasonable price for gas, and praying for the fixing 
of légal and reasonable rates, for an accounting in référence to exces- 
sive charges, and for an injunction against charging excessive rates: 
Thèse various plaintiffs do not ask leave to intervene in the présent 
suit, and in my judgment they are not necessary parties to the présent 
suit, 136-N. Furthermore, their interest as consumers of gas is in 
my judgment represented either by the city of Kansas City or by the 
Public Service Commission of Missouri. Accordingly the motion to 
make them parties défendant is denied. 

2. Motion on behalf of the city of Kansas City to dismiss this suit 
as to it: This motion is based upon several alleged grounds: (a) 
That the plaintiff's complaint in making Kansas City a. party défendant 
proceeded upon the theory that the business of the receiver was Inter- 
state commerce, and that the Interstate movement of gas continued up 
to the consumer's burners ; that inasmuch as the Suprême Court has 
negatived this theory there is no longer any reason for retaining Kansas 
City as a party défendant, (b) That the original preliminary injunc- 
tion, though still in force, was not operative against Kansas City, and 
it therefore furnishes no basis for retaining Kansas City as a party 
défendant, (c) That Jhe cross-bills and answerson which the case 
is to be retried do not involve Kansas City, and that there are no is- 
sues in the case in which it is concerned. This motion to dismiss wâs 
interposed prior to the completion of the amended and supplemental 
pleadings, and considération of the motion has been postponed until 
said pleadings were completed. 

Without discussing in détail the several grounds of the motion, it is 
sufficient to say that an examination of the pleadings as now made up 
has led me to the conclusion that there are certain questions involved 
in the issues, and especially ih connection with the rights of Kansas 
City under the original ordiriance and supply contract of November- 
December, 1906, which render Kansas City a proper, if not an indis- 
pensable, party to the présent suit. The motion to dismiss is therefore 
denied. 

3. The question whether the distributing conipanies can properly 
maintain in the présent suit the inquiry whether the 28-cent rate order 
was confiscatbry is raised by the Court of Industrial Relations. It is 
contended that the, issues' raised by anéwers and cross-bills oi the dis- 
tributing companies are. new controversies between them and their 
codef endant, the Court of Industrial Relations, and that such hew con- 
troversies are not of such charactér'as can properly be trifed ànd de- 
termined in the présent suit. It is ' f urther claimed that said distribut- 
ing companies cannot maintain such inquiries in the présent- suif, be- 
cause ho affirmative action was' taken by them to question the order of 
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December 10, 1915, within 30 days thereafter, as provided by section 
21, chapter 238, Session Laws of Kansas 1911. Dismissal of the sever- 
al cross-bills is prayed. 

[2] In my judgment this question of proper procédure is no longer 
open for discussion. The Suprême Court, by its decree in this cause 
on April 28, 1919, ordered as f ollows : 

"The decrees below are reversed, and the cause is remanded to the trial 
court, to heat it ianew and détermine ail the issues involved, including those 
arising on the severai bills, eross-bills, and answers in the nature of cross- 
bills, in conformlty with the vlews expressed in tUe opinion of this court, 
and to take such further proceedings as may be appropriate and consistent 
with such opinion. Ail temjwrary injunetions in force at the time of the 
entry of the decrees from whieh appeals were taken shall be eontinued in 
force until otherwise ordered." 

Thèse dif ectibns were not a mère routine formula ; they were 
specially framed to meet the situation after the original opinion 
had been handed down. Formai pétitions were presented to the Su- 
prême Court, wherein the facts of the situation were fuUy and clearly 
set forth, among them that the distributing companies were ail in court 
in the présent suit; that they were vitally interested in the 28-cent 
schedule; that.their contentions were, and, had been on the trial, 
that said schedule was confiscatory as to their property ; that at least 
one of the distributing companies had upon the trial filed its answer 
in the nature of a cross-bill against the Pubhc Utilities Commission of 
Kansas, alleging the invalidity and confiscatory character of the 28- 
cent rate order, and demanding relief against the Public Utilities Com- 
mission ; that inasmuch as the Suprême Court had now held that the 
receivers of the Kansas Natural Gas Company were not in position 
to complain of the 28-cent schedule, the other . distributing companies 
desired to interpose similar pleadings, and to try out the issue of 
the confiscatory character of the 28-cent rate order on their own be- 
half. 

Any doubts which may hâve been entertained at one time by this 
court as to its power to allow a hearing to the distributing companies 
touching the confiscatory character of the 28-cent rate order, without 
express permission of the Suprême Court, hâve been eflfectually re- 
moved by the directions of that court above quoted. Not merely per- 
mission bas been granted, but explicit directions given to proceed to 
such hearing. Those directions bave become the law of the case. 
That the conclusion was eminently wise Ccinnot be doubted ; and I may 
add, further, that it would be a reproach to modem equity procédure 
if such conclusion could not bave been reached. 

. [3, 4] As to the 30-day period provided in the Kansas statute above 
cited, it is sufficient to say that the provision in question has been held 
by the Suprême Court of Kansas not to be a statute of limitation. 
iEtna Ins. Co. v. Lewis, 92 Kan. 1012, 142 Pac. 954. See, also, Em- 
poria Téléphone Co. v. Public Utilities Commission, 97 Kan. 139, 154 
Pac. 262. And even if said provision were in the nature of à statute of 
limitation, nevertheless a court of equity might still entertain a suit of 
this character even after the statutory period. Emporia Case, supra. 
See, also, Prentiss v. Atlantic Coast Line, 211 U. S. 210, 232, 29 Sup. 
Ct. 67, 53 L. Ed. 150. 
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Turning to the merits : It is shown by the évidence that the follow- 
ing distributing conipanies, amongst others, were supplied with gas by 
the receiver of the Kansas Natural Gas Company at the time of the 
raaking of the 28-cent rate order, and thereafter while such schedule 
was in force, and the facts estabHshed by thé' évidence in relation to 
said distributing companies and their expérience under the 28-cent 
schedule were as follows: 

The Consumers' Light, Heat & Power Company, under Treleaven, 
as receiver, was operating in Topeka, Kan,, withapproximately 110 
miles of mains, 11,000 meters, and a plant valued at in round numbers 
$1,700,000. The assessed valuation of the plant for taxation purposes 
for 1916 was $1,370,000. 

Total reeelpts from January to September, lOlC, under the 28-cent 

rate $190,968.00 

Paicl receiver of Kansas Natural Gas Company for gas 124,076.00 

Balance ? 66,892.00 

Operating expenses $34,935.00 

Dépréciation 15,000.00 

Taxes and Insurance 20,563.00 

Total $70,498.00 

Leaving a déficit, without providing any sum for interest or divi- 
dends. 

The Atchison Railway, Light & Power Company, operating in Atchi- 
son, with 2,400 meters and a valuation of in round numbers of $379,- 
000, received an — 

Income from the sale of gas, from January to September, 1916 ? 46,721.00 

Paid receiver for gas .;...........' 31,151.00 



Balance $15,570.00 

Operating expenses $0,075.00 

Taxes 1,932.00 

Dépréciation 4,454.00 



Total ; 5 1,5,461.00 



Leaving a net of ......$ 109.00 

—with which to pay interest- and dividends. 

The Wyandotte County Gas Company, operating in Kansas City, 
Kan., with 188 miles of mains, approximately 17,000 meters, having a 
plant valuation of approximately $1,900,000, had a — 

Gross income duriiig the year 1916 (the wliole year belng placed 

upon a 28-cent rute caleulatlon) , $402,635.00 

Paid the receiver of the Kansas Natural Gas Company for gas 25i,647.00 



Balance ■ $150,988.00 

Operating expenses .'?79,212.00 

Taxes 36,469.00 



Total $115,681.00 



Balance $ 35,307.00 
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If from this is taken dépréciation of 2 per cent, on depreciable prop- 
erty, amounting to $35,000, balance would be $307, with which to pay 
interest and dividends. 

The Citizens' Light, Heat & Power Company, operating in Lawrence, 
Kan., with 57 miles of mains, 3,400 meters, and a plant valuation of 
$300,000 to $350,000— 

Keceived during the year 1916 (the whole ycar being reduced to 

28-cent basis) $133,095.00 

Paid the receiver of the Kansas Na tural Gas Company 88,730.00 

Balance .^. ? 44,305.00 

Operating expenses $11,671.00 

Taxes 2,122.00 

Payment to city of 2 per cent 2,601.00 

Total $16,454.00 



$ 27,011.00 
Dépréciation reserve ? 9,353.00 

Leaving a net balance of approximately $18,500, which would be 
équivalent to a return on the valuation of approximately 5.3 per cent. 

Leavenworth Light, Heat & Power Company, of Leavenworth, 
Kan., having a plant valuation in round numbers of $300,000, and 
3,200 consumers, had a net income for the year 1916 ( Computing the 
whole year on the 28-cent basis) of $15,600, with nothing deducted for 
dépréciation and renewal. 

The 28-cent rate order was, of course, not binding upon the dis- 
tributing companies of Missouri, those companies being under the 
jurisdiction of the Public Service Commission of Missouri. At the 
time of the entry of the 28-cent order by the Public Utilities Commis- 
sion of Kansas, certain of the distributing companies of Missouri were 
operating under rates fixed by city oi'dinances. This was.notably 
the case in Kansas City, Mo. The expérience of the Kansas City Gas 
Company, with a rate for gas riot far from 28 cents during 1916 and 
with subséquent rates during the succeeding years, is of great proba- 
tive value. The average rate under the ordinànce of Kansas City, Mo., 
for 1916, was TJy^ cents; from January to September, 1917, 30 cents. 
On July 31, 1917, this court entered an order, knowrt as the 60-cent 
rate order, which became effective from and after the meter readings 
made September 1-10, 1917. This 60-cent schedule remained in 
force until the order of this court known as the 80-cent rate order, 
entered November 13, 1918, and going into effect from and after meter 
readings made about November 20, 1918. Thèse 60-cent and 80-cent 
schedules, with the orders of the court, were filed by the Kansas City 
Gas Company with the Public Service Commission of Missouri in 
substantial compliance with the Missouri statute providing for the 
filing of the schedule of rates by public utilities with said commission. 
Those schedules became effective over the whole system, whether in 
Kansas or Missouri. The results of opérations in Kansas City, Mo., 
under the several rates, are shown in the f oUowing table : 
269 F.— 27 



Bxhibit No. 514. 
"Kansâs Gity Gas Company Revenues. 

Revenues: ■' - _ i; X91S .: 1917 

Sale ot gas with penalties and minimum bills j, ^ _ $1,487,331.64 $1,330,625.44- 

Operating expansés-: _, "' - . 

Payments to the receiver $927,409.91' $808,955.04 

Other operating expenses... 368,588.01 439,061.19 

Taxes 124,636.55 $1,420,624.47 123,109.22 $1,371,125.46 

Net profit on operating withoùt dépréciation re- 
serve $ 66,697.17 (red) $ 40,500.01 

Nonoperating revenues 78,100.42 69,899.87 

$ 144,797.59 $ 29,399.86 
Dépréciation reserve — 2 per cent, on depreciable 

property .,...;......'.; $-130,000.00 $ 130,000.00: 

Left for Interest and profits .;......, ~$ . 14,797.59 (red) $ 100,600.14 

Elght per cent.- on $9,556,500 (value of property)....';. ^ -$ 764,520.00 ,-* 764,520.00. 

Deflcit... (red) $749,722.41 (red) $865,120.11 

Gas -was sold iû 1916 Gas was sold in 1917 

at''27c until November at 30c per M. from 

19, when rate was January to September 

made 30c ; average meter readings, then- 

priée was 27.5c for balance of year 60c. 

year. Average prlce for year 
was 37.51c per M. 



1918 



1919 



$1,756,313.20 



$2,622,680.28 



$997,974.05 
485,988.18 
141.040.26. $1,625,002.4 



$1,194,388.14 
664,958.44 - 
177,526.07 $2,036,872.65 



$131,310.71 
66,350.07 

$ 196,660.07 

:$ 130,000.00 



66,660.78 
764,520.00 



(réd) $: 697,859.22 



Gasî was sold in 1918 
for 60c, paying receiv- 
er 57% per cent, of re- 
ceipts up to middle ot 
December, then 80c 
rate went Into effect, 
receiver getting 40 per 
cent, of receipts. 



$ 586,807.63 
$ 85,485.83 

$ 671,293.46 

$ 130,000.00- 

$ 641,293.46 
$ 764,520.00 

(red) $ 183,226.54 

Gas sold ail year in 
1919 at 80c )jer M. 40 
per cent, pàid to re- 
ceiver untll August 
25 : after that 2Sc af 
City gâtes according to 
accounts. Actual pay- 
ments, however, havé- 
been made ou 40 per 
cent, basis, so that on 
a 40 per cent, basis 
there was $812,477.48 
left for dépréciation, 
interest and profits,' 
compared witb $671,- 
293.46. or $141,184.02 
more than shown 
above, leaving a déficit 
of $42,042.52. 



00 
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It is plainly apparent that the old ordinance rates in Kansas City 
were noncompensatory, and that the rates charged under the orders of 
this court were not excessive or unreasonable, and were net even 
sufficient to pay a fair rate of return upon the full value of the prop- 
erty in public service. The évidence also shows that the other distrib- 
uting companies above mentioned experienced similar results under 
the rates authorized by the court. The distributing companies above 
mentioned during 1916 distributed more than 60 per cent, of the total 
gas furnished for domestic use by the receiver of the Kansas Natural 
Gas Company to ail consumer s. 

It is not necessary to review in détail the results of the opérations 
by thé other distributing companies under the 28-cent schedule and 
subséquent schedules authorized by the court. The évidence has, 
however, been examined and considered, and as to ail of them, with 
few exceptions, it leads to the same conclusions. Evidence was inti'O- 
ducêd at the hearing on behalf of the following distributing, compan- 
ies :' The Ft. Scott & Nevada Light, Heat, Wâter & Power Company ; 
Parsons Gas Company; Home L,ight, Pleat & Power Company and 
Kansas Gas & Electric Company, operating in Pittsburg, Kah,; John- 
son County Gas Company; Gardner Gas Company; Èdgèrton Gas 
Company ; Wellsville Gas Company ; Anderson County Ivi'ght & Heat 
Company; Richmond & Princeton Gas Company; Baldwin Gas Com- 
pany ; Kansas Farmers' Gas Company ; Ottawa Gas & Electric Com- 
pany ; Weir Gas Company ; Tonganoxie Gas & Electric Company ; 
American Gas Company, operating in the cities of Galena, Oswego, 
Altamont, Scammon, Cherokee, and Empire City, Kan.; St. Joseph 
Gas Company; Joplin Gas Company; Oronpgo Gas Company; Cari 
Junction Gas Company; Weston Gas & Eight Company. The distri- 
buting companies not offering évidence represented less than 8 per cent, 
of the meters in service in 1916. . i, 

Evidence on the part of the distributing companies touching going 
value and certain other material éléments has been largely omitted, 
for the i-eason that the inquiry upon this trial has not been vvhat was a 
reasonable and compensatory rate for thie distributing companies at 
the time of the making of the order of December 10, 1915, but the 
inquiry has been whether the 28-cent schedule was confiscatory as to 
the distributing companies, and those companies hâve been content to 
rest their case with respect to that issue upon showing which would 
hâve been eyen stronger, had the omitted éléments been included. 

[5] Anothër ground of attack upon the 28-cent rate order allegëd 
and insisted upon by many of the distributing companies is that, whiîe 
the application by the receiver to the Public Utilities CominiSsion of 
Kansas, in 19i5, for higher rates, has been held by the Suprême Court 
to hâve been a pétition "to permit higher charges to customers by 
local companies," and while the rates under the order of the commis- 
sion of December 10, 1915, were "rates prescribed for the lattei^' (local 
companies), yet the order in question was not based upon any évidence 
asfo the plant values of the distributing companies or theopërating 
expens'es or thë cost to them of the distribution of the gas. Eurther- 

•■7/ ;-,-.■. ■ ■ , :' ■ ■■■!,! ; ■ 
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more, that in case of some of the distributing companies no notice 
of thè proçèedings before the Public Utilities Commission was given 
them, that they did not appear in said proceedings, that they were 
not présent at the hearings. The évidence supports many of thèse 
contentions, and especially those relating to the absence of évidence 
before the Public Utilities Commission as to the plant values of the 
distributing companies and their operating expenses. Whether this 
State of affàirs rendered the order of December 10, 1915, absolutely 
void as to the distributing companies, may be open to question; but 
at least the presumption of reasonabléness and of compensatory char- 
acter vi^hich ordinarily attends such a rate order was, under the cir- 
cumstances above mentioned, greatly lessened in force, if not ehtirely 
removed. It is but fair to add, however, that on the theory then 
adopted by the Public Utilities Commission and by most of the partici- 
pants in the hearings which led up to the 28-cent rate order, the above 
described évidence as to the distributing companies was not of vital 
importance. 

Several further questions raised by some of the distributing compa- 
nies as to the validity of the order of December 10, 1915, are disposed 
of by the case of Public Utilities Commission of Kansas v. Wichita 
Railroad &; Light Company, 268 Fed. 37, decided by the Circuit Court 
of Appeals of this circuit July 15, 1920. 

[6] Upon the hearing at the retrial of this cause the receiver has 
introduced, in addition to his other évidence on the issues involved, 
substantially ail the évidence introduced by him upon the former 
hèâring as to the noncompensàtory charàcter of the 28-cent schedule. 
Objection has been raised to this latter class of évidence on the 
ground t^at the Suprême Court has decided that the receiver had no 
such interést in the 28-cent schedule as to enable him to maintâiri a 
suit tq, hâve, that schedule ad judged confiscatory as to him. Tihe evi- 
der|ce has been received, however, because in my judgment sùch évi- 
dence has a, direct probative value in determining the issue whether the 
28-c'ent "schedule was confiscatory as to the distributing companies. 
Under thp praçtice in yo^e tvvo-thirds of the collections undèr the 
^8-cent rate went to thé receiver and one-third to thé distributing com- 
panies. In deterrnining whether the rates prescribed for the latter 

iwere confiscatory, it is of. importance to know whether the price thèse 
distributing companies paid for the gas whiçh they distributed was or 
^yas not unreasonably high. Upon this latter inquïry the évidence çffer- 

,ed by the receiver is admissible and of vital importance, unless. ad- 
mission be made by the Court ofindustrial Relations that the tnoneys 
paid by tlie distributing companies to the receiver of thè ÎÇansas Natu- 

j.al Gas Company were reasonablç items in the operating expenses 
of, the distributing companies. Such admission has not been made 
upon the record, and the évidence thérefore pfïered by the receiver 
has been considered. From such évidence it clearly appears that the 
amoùnts paid by the various distributing companies tothe receiver 
(being the proportion of the 28-cent rate which it was , assûmed by 
the Public Utilities Commission wo'ufd be paid to the receiver) Wéfe 
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noncompensatory to the receiver, and that there was no reasonable 
expectation or possibility that the distributing companies could ob- 
tain a réduction of said proportion of the 28-cent rate so paid to the 
receiver. 

Upon the former trial, when it was assumed that the 28-cent sched- 
ule was prescribed for and intended to be binding upon the receiver 
of the Kansas Natural Gas Company, findings in détail were made to 
the effect that the 28-cent schedule was confiscatory of the property 
and business under the care of said receiver. Upon the présent 
trial, in the light of the décision of the Suprême Court, such findings 
are neither necessary nor proper ; but it is f ound that though the 28- 
cent rate schedule was not prescribed for the receiver, and was not 
binding upon him, yet that such schedule was put into effect by the 
receiver and the distributing companies with the same division of 
proceeds, and that said schedule was noncompensatory to the receiv- 
er. This conclusion is demonstrated by tabulated évidence, offered 
upon the former trial and again upon the présent trial, showing the 
actual expérience of the receiver during the period when the 28-cent 
schedule was in opération. 

After a careful considération of ail the évidence, I hâve reached the 
f ollowing conclusions : 

[7] That the rates in force on January 1, 1911, under section 30, 
chapter 238, Laws of Kansas 1911, for the sale of natural gas by the 
défendant distributing companies to consumers in Kansas, were on 
December 10, 1915, and still are, noncompensatory, unreasonably low, 
confiscatory, and violative of the Constitution of the United States. 

Thât the proportional part of said rates being paid by said distribut- 
ing companies to the receiver of the Kansas Natural Gas Company 
on January 1, 1911, and subséquent thereto, was noncompensatory to 
the receiver, and did not furnish the said receiver a fair and reason- 
able return upon the property in his charge used and useful in fiir- 
nishing said gas to said distributing companies. 

That the order of December 10, 1915, of the Public Utilities Com- 
mission of Kansas prescribing rates for the sale of natural gas by the 
défendant distributing companies to consumers of gas in Kansas, 
known as the 28-cent rate order, and the rates thereunder, were on 
said date, and still are, as to said distributing companies, noncom- 
pensatory, unreasonably low, confiscatory, and violative of the Con- 
stitution of the United States. 

That the proportional part of the rates prescribed by the 28-c6nt 
rate order which was paid by said distributing companies to the receiv- 
er of the Kansas Natural Gas Company during the time said rate 
schedule was in force was noncompensatory to the receiver, and did 
not furnish the said receiver a fair and reasonable return upon the 
property in his charge and used and useful in furnishing said gas 
to said distributing companies. 

That the rates authorized under the 60-cent rate order of this court, 
and adopted under injunctive compulsion of this court by the distribut- 
ing companies in Kansas and Missouri, as well as the rates which the 
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60-cent rate order superseded (some fixed by ordinance and some by 
order of the state court of Montgomery county, Kan.), and the rates 
authorized under the 80-cent rate order of this court, superseding the 
60-cent schedule, were ail of them noncompensatory, both to the re- 
ceiver and to the several distributing companies, both in Kansas and 
Missouri ; no one of said rates affording a fair return upon the prop- 
erty used and useful in furnishing and distributing said gas. 

That the preliminary injunction which issued out of this court 
heretofore and on the Ist day of August, 1916, restraining and en- 
joining the Public Utilities Commission of Kansas and its members and 
its attorney, and the Attorney General of the state of Kansas, from 
enforcing the statutory rates provided by section 30, chapter 238, 
Laws of Kansas 1911, and from enforcing the rates provided by the 
order of the Public Utilities Commission of Kansas of December 10, 
1915, known as the 28-cent rate order, and from enforcing any of the 
pénal provisions of the laws of Kansas for failure to maintain in effect 
such rates, or any of them, was properly, legally, and providently is- 
sued. 

Since this suit was commenced and the preliminary injunction is- 
sued, there hâve been many developments bearing upon the issues in- 
volved. Errors of this court upon the former trial hâve been corrected 
upon appeal; the relationship of the various parties to the suit, the ex- 
tent and limitations of their rights and pow^ers, hâve beeri more ac- 
curately defined; above ail else, changes in économie conditions sur- 
rounding the production and distribution of natural gas hâve caused 
changes in the attitude of the various parties toward each other, re- 
spectively, as to many of the issues in the cause. The receiver is no 
longer contending that he is conducting an Interstate commerce busi- 
ness which extends to the burner tips of the consumers. The Court 
of Industrial Relations of Kansas is not contending that the 28-cent 
schedule under the order of December 10, 1915, is reasonable and com- 
pensatory under présent conditions, nor is it threatening to enforce the 
same, or penalties under the statute law of Kansas for nonobservance. 

The Public Service Commission of Missouri is not interfering or 
threatening to interfère with the receiver in fixing fair rates at 
the gâtes of the Missouri cities for gas sold to the distributing com- 
panies, nor is it threatening to enforce the old ordinance or franchise 
rates in said cities. Some of the distributing companies and some of the 
cities, défendants in this cause, both in Missouri and in Kansas, are 
abandoning the old supply contracts and the ordinance franchise con- 
tracts, either expressly or by tacit implication. While the case has not 
becorrie moot, and while the issues whether the 28-cent schedule of 
December 10, 1915, was confiscatory as to the distributing companies, 
and whether the preliminary injunction was improvidently issued, are, 
for obvious reasons, still of vital importance, yet under présent cir- 
cumstances it is questionable whether it is necessary or advisable to 
decree a permanent injunction in the cause in favor of ahy of the 
parties to the suit as against any other party. 

The form of the decree will, however, not be determined until 
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the remalning;issûes are disposed of. Meanwhile the court will retain 
jurisdiction of the parties and the issues, with a view to the entry of 
such further orders and such final decree as may be found necessary 
or advisable. 



LANDON et al. v. COURT OP INDUSTRIAL RELATIONS OF STATE OF 

KANSAS et al. 

(District Court, D. Kansas, First Division. November 17, 1920.) 
No. 136-N. 

1. Recelvers <S=>90 — Not bound by contract to supply gas to distribiltors, unless 

accepted. 

Wliere tlie orders appointlng receivers for a natural gas supply company 
iu no case approved of tlie contracts between the supplie eompany and 
the distributing companies, and In some cases expressly withheld approval, 
those contracts are not blnding on the receivers until accepted by them 
pursuant to the order of the court; it being unnecessary that they dis- 
avow them. 

2. Contracts "^^lOd) — Monopolies <S=17(2) — Contracts between supply com- 

pany and distributors held void for illegality, or want of mutuality. 

Contracts betvceen a naturat gas supply company and the several dis- 
tributing companies for the supply of gas to the latter for their distribu- 
tion, which contalned provisions requlring the distributing companies to 
purchase gas only from the supply company, or made them its exclusive 
agents for the sale of gas in their several localities, which provisions 
were void under the Kansas anti-trust laws, are not blnding upon the sup- 
ply company, slnce the contracts, with thpse provisions omitted, lacked 
mutuality. 

3. Gas <®=»13(1) ^-Supply contract» held termlnated by exhaustion of flelds 

covered thereby. , ... 

Contracts for the supply of natural gas by a supply company to distrib- 
uting companies, which were to continue for a stated term, unless the 
fields within the state from which the company obtained its supply be- 
came exhausted, are termlnated when the fields referred to become ptac- 
tically exhausted, though the supply company, at greater expense, was 
able to procure a supply from wells in another state. , 

4. Gas ■©=14(1) — ^Rate contracts are subject to législative supervision and 

abrogation, unless rîght is clearly renounced. 

The rate contracts of public utilities are subject to législative supervi- 
sion and abrogation, except where the renunciatlon of such right of the 
state is evldenced by the most clear and unetiuivocal terms, so that con- 
tracts flxing the rates to be paid by natural gas distributing companies to 
the supply company were abrogated by Laws Kan. 1911, c. 2,S8, § 30, and 
by the orders of the Public Utilities Commission and of the Court of In- 
dustrial Relations of that state, establlshlng différent rates. 

Suit by John M. Landon and another, as receivers of the Kansas 
Natural Gas Company, against the Court of Industrial Relations of the 
State of Kansas and others. On hearing to détermine whether the re- 
ceivers or the Kansas Natural Gas Company are bound by contracts 
with the several défendant distributing companies. Decree ordered 
that the contracts were of no force and efïect. 

See, also, 269Fed. 411. 

^ssVoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Chester I. L,ong, of Wichita, Kan., John H. Atwood, of Kansas City, 
Mo., and Robert Stone, of Topeka, Kan., for John M. Landon, receiver. 

T. S. Salathiel, of Independence, Kan., and Robert A. Brown, of 
St. Joseph, Mo., for Kansas Natural Gas Co. 

John J. Jones, of Wichita, Kan., for George F. Sharitt, receiver. 

Charles Blood Smith, of Topeka, Kan., for FideHty Title & Trust Co. 

Fred S. Jackson, of Topeka, Kan., for Public Utilities Commission 
of Kansas and its members. 

J. W. Dana, of Kansas City, Mo., for Kansas City Gas Co., Wyan- 
dotte County Gas Co., and Citizens' lyight, Heat & Power Co. of Law- 
rence. 

James D. Lindsay, of Jefferson City, Mo., for Public Service Com- 
mission of Missouri. 

C. A. Loomis, of Kansas City, Mo., for Jackson County Gas Co., 
Gardner Gas Co., Edgerton Gas Co., Wellsville Gas Co., Anderson 
County Light & Heat Co., Richmond & Princeton Gas Co., Baldwin 
Gas Co., Kansas Farmers' Gas Co., Ottawa Gas & Electric Co., West- 
ern Gas & Light Co., Wier Gas Cp., and Parsons Gas Co. 

T. F. Doran, of Topeka, Kan., for L. G. Treleaven, receiver. 

Edward Sapp, of Galena, Kan., for Maçon Gas Co. 

W. E. Brown, of Atchisori, Kan., for Atchison Ry., Light & Pow- 
er Co. 

Floyd Harper, of Leavenworth, Kan., for Leavenworth Light, Heat 
& Power Co. 

H. J. Smith, of Kansas City, Kan., for Kansas City, Kan. 

R. B. Caldwell, of Kansas City, Mo., for Kansas Gas & Light Co. 
and Home Light & Power Co. 

,È'. W. Clausen, of Atchison, Kan., for city of Atchison. 

B. F. Bowers, of Ottawa, Kan., for city of Ottawa. 

L. V. Stigall and Charles L. Crowley, both of St. Joseph, Mo., for 
city of St. Joseph. 

M. A. Fyke, of Kansas City, Mo., for Kansas City, Mo. 

W. E. Ziegler, of Coffeyville, Kan., for Cofïeyvïlle Gas & Fuel Co. 

H. H. Diechler, of Coffeyville, Kan., for city of Coffeyville. 

T. M. Vrady, of Parsons, Kan., for city of Parsons. 

George P. Hayden and H. O. Corwine, both of Topeka, Kan., for 
city of Topeka. 

F. S. Jackson, of Topeka, Kan., for ail Kansas cities not otherwise 
represented. 



BOOTH, District Judge. Subséquent to the fîling of the décision 
(August 7, 1920) upon the second trial of the issue relative to the 28- 
cent rate prder of the Pubhc Utilities Commission of Kansas, of De- 
cember lÔ; 1915, this cause again came on for hearing upon the issues 
touching the validity and status of the so-called supply contrâcts, both 
as to the receiver and as to the Kansas Natural Gas Company. 

The contrâcts in controversy, as set forth in plaintiff's amended and 
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supplemental bill, are as follows (they hâve been divided into groups, 
for convenience of court and counsel in discussing the same upon the 
trial) : 

A 
Distributing Company. City or Town. Date Made. 

1. Consumer's Light, Heat & Power 

Company (L. G. ïreleaveu, lle- 

ceiver) Topeka, Kansas Jan. 5, 1905 

2 OaklaBd, Kansas Oct. 3, 1906 

3. American Gas Company Altamont, Kansas ....March 10, 1905 

Oswego, Kansas March 10, 1905 

Columbus, Kansas March 10, 1905 

Galena, Kansas March 10, 1905 

Empire City, Kansas ..March 10, 1905 
Hcaminon, Kansas ....March 10, 1905 

Cherokee, Kansas March 10, 1905 

And Supp. Agree- 
ment July 31, 1905. 

4. American Gas Company 

5. Citizens Light, Heat & Power Com- 

pany Lawrence, Kansas Feb. 18, iOpS 

6. Home Light, Heat & l'ower Com- 

pany (Kansas Gas & Electric Co., 

lessee) Pittsbnrg, Kansas Feb. 18, 1905 

7. Union Gas & Traction Co., Weir 

Gas Company Weir City, Kansas Sept. 18, 1905 

8. Baldwin Gas Company lîaldwin, Kansas July 10, 1905 

9. Anderson County Light & Heat 

Company .' Colony, Kansas Feb. 1, 1906 

10 Welda, Kansas May 29, 1905 

11. Richmond & Princeton Gas Com- 
pany Richmond, Kansas May 29, 1905 

12 l'rinceton, Kansas May 29, 1905 

13. Johnson County Gas Co Merriam, Kansas Feb. 1, 1906 

Sliawnee, Kansas Feb. 1, 1906 

Lenexa, Kansas Feb. 1, 1906 

14. Edgerton Gas Company Edgerton, Kansas May 29, 1905 

Wellsville, Kansas 
LeLoup, Kansas 

15. Kansas Farmers Gas Co Rural (Douglas, Johnson 

and Franklin Counties)..Jan. 16, 1911 

16. Leavenworth Light, Heat & Power 

Company Leavenworth, Kansas . . . May 16, 1905 

17. Ottawa Gas & Eleotrie Co Ottawa, Kansas Sept. 30, 1905 

18. Tonganoxie Gas & Electric Co Tonganoxie, Kansas Nov. 2, 1905 

19. Atchison Railway, Light & Power 

Company Atchison, Kansas July 12, 1905 

20. Coffeyville Gas & Fuel Company . .Coffeyville, Kansas ...August 14, 1905 

21. Joplin Gas Company Joplin, Mo Jan. 19, 1905 

22. Weston Gas & Light Co W(>ston, Mo Feb. 1, 1906 

23. Gardner Gas Company Gardner, Kansas June 27, 1905 

24. Baxter Springs Ong. Co ïliayer, Kansas Nov. 1, 1901 

R 

25. Liberty Gas Company [Aberty, Kansas Oct. 12, 1909 

26. Olathe Gas Company Olathc, Ivansas Nov. 30, 1908 

27. Ft. Scott Gas & Electric Co., John 

C. Cannon, Receiver of Pt. Scott 

Gas & Electric Co Ft. Scott, Kansas March 13, 1907 
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28. Ft.; Scott & Nevada Liglït, Hcat, 

Water & Power Co. (Central Gas 

Company ) Nevada, Missouri 

,Moran, Kansas 
Bronson, Kansas 
Beerficld, Slissouri May t, 1010 

29. Ft. Scott & Nevada Llght, Heat, 

Water & Power Co. (Central Gas 

Company) .Nevada, Missouri Jan. 16, 1911 

30. Cari Junction Gas Co Cari Junction, Mo, Dec. 1, 190.5 

31. Oronogo Gas Company Oronogo, Missouri Dec. 1, 1905 

..'.•■ C 

32. Wyandotte County Gas Company.. Kansas City, Kansas Feb. 1, 1906 

Eosedale, Kansas Feb. 1, 1900 

33. Kansas City Gas Co Kansas City, Mo Nov. 16, 1906 

34. Kansas City Gas Co Dec. 3, 1906 

D 

35. St. Joseph Gas- Co. St. Joseph, Mo. Aug. 30, 1905 

To the foregoing list should.be added a.supplemental contract: 

E 

36. Leavenworth Light, Heat & Power 

Company Leavenworth, Kansas Sept., 1912 

— made after the judgment and order by the Suprême Court of Kan- 
sas, in the case of State of Kansas ex rel. Attorney General v. Kansas 
Natural Gas Company, No. 17977 (no written opinion fLled), prohibit- 
ing the carrying out of certain provisions in the original contracts, as 
being in violation bi the anti-trust laws of the state of Kansas. 

There are two distinct questions to be considered as to thèse supply 
contracts: First, whether the contracts are valid and binding upon 
the receîver-; second, whether they are binding upon the Natural Gas 
Company. 

Taking up the îirst question, the following facts appear from the 
files, records and évidence introduced upon the trial : 

The original reCeivers (predeeessors of the présent receiver) of the 
Kansas Natural Gas Company were appointed by this court in the 
case of John L. McKinney v. Kansas Natural Gas Company, No. 1351, 
Equity, on October 9, 1912. In the original order of appointment is 
found the following provision : 

"Third. That iipon the flliug and approvàl of the said bonds, the said re- 
ceivers. (or each of them as fast as his respective bond Is filed and approved) 
be and tliey are hei-eby authorized, empoweréd and directed to take immédiate 
possession oï ail and slhgular the pipe Unes, coinpressor stations, leases and 
other property above described or referred to, wherever th^ same may be 
.situate or be iCound and, until the further order of this court, to continue the 
opération of the présent pipe Une System and natural gas business of the ae- 
fendant company and every part or portion thereof, and to run, manage, con- 
duct and operate such pipe Unes and property as the défendant company holds, 
controls or opérâtes under leases, contract arrangements or otherwise. AU of 
which is to be donc, until the further order of the court, as heretofore done, 
run or operated by the défendant company. 

"But the court expressly réserves to itself the right to pass upon, approve, 
disapprove, disavow and cancel any and ail leases, arrangements and con- 
tracts of every nature, kiud and description, under or by virtue of whlch the 
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défendant company lias been or Is now operating any of its leased lines and 
property, or selling or furnishing any of its gas for distribution and sale, or 
jiuying and acquiring any gas for use and transportation through its op- 
erated Unes ; and no such leases, arrangement or contraet sball be regarded as 
bindlng or taken by the receivers until expressly ordered by this court in 
thesp proceedings, and nothing berein contained sliall be eonsidered or taken 
as in any way accepting, approving, satisfying or adopting any such lease, 
arrangement or contraet." 

Pursuant to orders of this court, dated January 24, 1914, and Sep- 
tember 22, 1914, the actual possession and management of the prop- 
erties of the Kansas Natural Gas Company were turned over by the 
then sole receiver of this court to receivers theretofore appointed by a 
decree of the state court of Montgomery county, Kan., filed February 
17, 1913, in the suit entitled State of Kansas v. Kansas Natural Gas 
Company et al, No. 13476. By that decree it was ordered that the 
distributing companies on the Hne of the Kansas Natural Gas Com- 
pany in Kansas be made parties défendant, and it was further ordered, 
as to said distributing companies and touching said supply contracts, 
as follows: 

"They and each of them are hereby enjolned and restrained from partici- 
pating in any combination in restraiut of trade in the buying, selling, trans- 
porting or distributing of natural gas and from shutting off or limiting their 
supply of gas and from advaneing the priée of gas or participating in any at- 
tenipt to advance the price of gas to the consumera of gas within the state 
of Kansas, without tho express ordor and permission of the Public Utilities 
Commission of the state of ICansas, or of this court, until the final disposition 
of this action or the further order of this court or the judge thereof. 

"And it Is further ordered that said parties, each and every of them, are 
enjolned and restrained from appearing in any otlier court for the détermina- 
tion of any matter in connection with their contracts with the défendant the 
Kansas Natural Gas Company, for the furnishing of a supply of gas or concern- 
ing any of the other matters Involved in this action or affecting the corporate 
property, assets or liabilities of the Kansas Natural Gas Company." 

In December, 1915, the présent suit, 136-N, was commenced in this 
court by the receivers of the state court of Montgomery county pur- 
suant to the direction of that court; and the enlarged fédéral court, 
sitting upon the hearing for a preUminary injunction, said in référence 
to the supply contracts (June 3, 1916) : 

"It has not been and is not necessary for this court as at présent constituted 
to détermine the validity of the city ordinances, the contracts between the 
cities and the distributing companies, the contracts between the distributing 
companies and the Natural Gas Company and the duties and obligations of 
the receiver under them in order to adjudicate the issues it was constituted to 
décide and for that reason no opinion is expressed or adjudication made con- 
cerning them." 

On October 16, 1916, the receiver flled with the state court of Mont- 
gomery county, Kan., in case 13476, an appHcation for instructions in 
référence to said supply contracts, and that court by its décision upon 
said application found as follows: 

"Neither the receivers of this court, nor of the United States court, ajh 
polnted for Kansas Natural, hâve ever adopted any of said contracts, nor hâve 
any of said receivers operated under them, but liave eontinued to transport gas 
to said distributing companies uiider a itiethod of dealing slmilar to that em- 
ployed by the Kansas Natural." 
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An3 as a conclusion of law : 

"That neither the receiver of this court, nor the recpivers of tbo TTnitpd 
States court hâve by their act or otherwise adoptecl aiiy of the su^jly con- 
tracts wlth the various distrlbuting compauies." 

And the court thereiipon ordered as follows : 

"It is therefore considered, adjudged and dccrced that none of the dis- 
trlbuting contracts aforesaid are binding upon, or effective agalnst, said re- 
ceiver, and that he should not, and Is hereby forbidden to, deliver natural gas 
to any of sald distrlbuting compauies under the distrlbuting contracts fornierly 
existing between the Kansas Natural Gas Company and sald distrlbuting com- 
pauies, respectively ; and he Is hereby ordered to deliver natural gas to such 
of sald distrlbuting compauies as wlll receive the same at the rates and 
priées and on the terms named lu the schedule of rates and priées heretofore 
promulgated by sald receiver to sald distrlbuting compauies, respectively ; 
and the acts of said receiver in promulgating said schedules are hereby ap- 
proved. 

"And this court, recognlzing that its power does not extend beyond the 
state of Kansas. hereby directs said receiver to présent to the United States 
District Court for the District of Kansas, First ' Division, the foregoing flnd- 
ings of fact and conclusions of law and this order, and to pray sald fédéral 
court for such orders as wlll eft'ectuate the law applicable to the Kansas Natu- 
ral property in Missouri and Oklahoma, and thus bring the same in operative 
harmony with the Kansas Natural property in Kansas, to the end that the 
public may be served and said property preserved." 

Pursuant to said last-mentioned order said receiver immediately, on 
the 17th of October, 1916, made application to this court, in case 1351, 
Equity, for instructions, and this court, in référence to said applica- 
tion, said: 

"An order has been entered by the state court of Montgomery county, an 
administrative order, and an opinion reudered as to the binding force and 
efCect of thèse supply contracts upon its receiver. That court has glven cer- 
tain directions to the receiver as to what he shall do, and hovv he shall dis- 
pose of gas and at what prlce. That order Is an administrative order made by 
a court which has control of the administration and opération of the property, 
and that administrative order wlll be respected by this court, whlch ap- 
pointed the same persbn anelllary receiver to the receiver of the state court. 

"At this time, I do not thlnk it is elther necessary or advlsable for this 
court to enter any order lu regard to the administrative order whlch has been 
entered in the state court of Montgomery county, but this court wlll retain 
jurisdiction for such purpose if it becomes necessary." 

Some months later,,upon the trial of case 136-N, in this court, in 
passing upon a motion to strike out certain parts of the amended and 
supplemental answer of Treleaven, as receiver, on the ground that it 
attempted to inject new issues into the case, this court said: 

"Now, as to the other issues, namely, the validlty of the contracta made 
origlnally by the Kansas Natural Gas Company, or its predecessors, wlth the 
distrlbuting compauies, and tlieir status both as between the original parties 
and as to the receiver : * * • It was held by the state court of Mont- 
gomery county .some time ago that the receivers of that court had never 
adopted tho.se contracts, and the order of this court appolnting the original 
fédéral receivers provided expressly that those contracts should not become 
binding upon the receivers of this court, except by the express order of this 
«ourt. I think, therefore, it must be taken as settled at this time, at least iu 
this court, that those contracts are not binding upon the receiver." 
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On Juue 2, 1917, the district court of Montgomery county approved 
the report of its receiver, and directed him to turn over ail the prop- 
erties of the Kansas Natural Gas Company in his possession or under 
his control to this court, and this court thereupon, by order of June 
5, 1917, directed its receiver to accept said properties, and ordered: 

"ïliat ail administrative orders lierctofore made by the district court of 
Montgomery county, Kan., relative to tlie manasement and opération of the 
properties of the Kansas Natural Gas Company by said receivers, and now in 
force, are hereby adoi)ted and continued In full force and effect untU the 
further order of this court." 

No order has ever been made either by the state court of Montgom- 
ery county, or by this court, directing or authorizing the adoption of 
thèse supply contracts by the receiver, nor has the receiver of either 
court ever assumed to adopt them, or made application to either court 
to bave thcm adopted. Such in brief is the history of the supply con- 
tracts during the period of the receivership of the Kansas Natural 
Gas Company in the state court of Montgomery county, Kan., and in 
this court, so far as relates to the adoption of said contracts by said 
receivers. 

[1] The ]aw applicable to such a state of facts is well settled. In 
such cases it is not the law that a contract shall be binding upon the 
receiver until it is disavowed by him, but the law is that it is not bind- 
ing upon the receiver until it is accepted by him, pursuant to the order 
of court. Kansas City Pipe Line Co. v. Fidelity Co., 217 Fed. 187, 133 
C. C. A. 181 ; Kansas City Southern Ry. v. Lusk, 224 Fed. 704, 140 C. 
C. A. 244; Peabody Coal Co. v. Nixon, 226 Fed. 20, 140 C. C. A. 446; 
Dickinson v. Willis (D. C.) 239 Fed. 171. My conclusion is that the 
supply contracts are not, and never hâve been, binding upon the re- 
ceivers, either of the state court or fédéral court. 

[2] Second. As to the status of the supply contracts, with référ- 
ence to the Kansas Natural Gas Company, many of the contracts made 
with the distributing companies in Kansas contained clauses providing 
for an exclusive sale to the distributing company within its territory, or 
for an exclusive purchase by said distributing company from the Kan- 
sas Natural Gas Company, or for an indirect régulation or control by 
the Kansas Natural Gas Company of priées to the ultimate consumer, 
and oftentimes more than one of thèse provisions were contained in the 
contract. The following provision from one of the supply contracts 
may be taken as an example : 

"While this agreement shall remain in force, the parties of the second part 
shall purchase Of the party of the first part, ail the gas necessary to supply 
the said city of Pittsburg, and its inhabitants, except that, in the event of 
the party of the flrst part failing to supply gas as herein provided, said party 
of the second part may secure gas from other sources, until the first party 
shall supply gas as herein provided. The party of the flrst part shall not sup- 
ply gas to any other firm, corporation or indlvidual, which may be a competitor 
of the said second party in selling and distributing gas in the said city of 
Pittsburg." 

Thèse contracts were attacked by the state of Kansas in an ouster 
proceeding in the Suprême Court of the state of Kansas, entitled "State 
oi Kansas y. Kansas Natural Gas Company, No. 17977" (no written 
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opinion filed), the ground of . said attack being that certain provisions 
of the contracts were in violation of the anti-trust laws of the state of 
Kansas. On April 30, 1912, an order was entered in said case by the 
Suprême Court of the state of Kansas, prohibiting the Kansas Natural 
Gas Company from carrying out such contracts, and the Kansas Nat- 
ural Gas Company was ordered to remake and rewrite ail of its con- 
tracts containing the objectionable clauses. Steps were taken by the 
Kansas Natural Gas Company to carry out this order, but the only 
contract in fact remade was one with the Leavenworth Light, Heat & 
Power Company, in September, 1912. The probable reason for lack 
of further action was the commencement of the receivership proCeed- 
ings in both the state and fédéral courts, and the entry by this court 
of its order of October 9, 1912, in référence to said contracts, as above 
set forth, and the entry by the state court of the decree of February 17, 
1913. 

The new contract with the Leavenworth Company eliminated the 
exclusive purchase and sale features of the old contract; but the re- 
sulting combination contract, being made up of the remaining pro- 
visions of the old contract plus provisions of the new contract, was 
void for, lack of mutuality. Seè Hutchinson Gas, etc., Co. v. Wichita 
Natural Gas Co. (Circuit Court of Appeals, Eighth Circuit, August 17, 
1920) 267 Fea. 35. 

It would seemto follow that ail of'the other old supjply contracts in 
Kansas containing the objectiçnable clauses above mentioped "were 
unenforceable and void (1) becausé they violated the anti-trust laws of 
Kansas (if objectionable clauses bè considered as remaining a part of 
the same) ; or (2) because they lacked mutuality (if the objectionable 
clauses be considered as ehminated fronl them). This conclusion ap- 
plies to the Kansas contracts in group A. 

Certain others of the supply contracts contained clauses substantially 
as follows; 

"The Ifansas Çonipany hereby gives and grants unto the agent the sole and 
exclusive agency to distributc, market and sell Its natural gas for domestlc 
and manufacturing purposes witbin the llhilts of .said city, and said agency 
shall nm ànd continue until the expiration ofthe life of this contract, unless 
sooner determlned Ijy mutual consent of the parties hereto or by breach of 
some of the promises, covenants and agreemeiits of the agent lierein set forth 
and reclted ; the f ull and faithf ul performance of such promises, covenants 
and agreenients being the condition upon which this exclusive agency is 
granted and Is to be exercised, unavoidable casualties excepted. * * * 

"Iff considération of the exclusive agency f pr the sale of its gas within the 
said city limits so granted by the Kansas. Company to the agent, the agent 
cove^iants and agrées to and with the Kansas Company that it will not during 
the term of this agency handle, distribute or sell within the said city limits the 
natural g^s of persons, partnerships or corporations other than that of the 
liansas Company." ' . 

Thèse clauses are subject to the same objections as the clauses con- 
tained in the contracts in group A, above considered, and the contracts 
containing thèse clauses came wjthin the order of the Suprême Court 
of Kansas of April 30, 1912, in Na ' 1^977. 

What has been said above relative to attempted élimination of the 
objectionable clauses applies hère also; irideed, the clauses now under 
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considération are practically îdentical with the clauses of tfee con- 
tract considered in the case of Hutchinson Gas, etc., Go-, v. Wichita 
Nàtural Gas Co., supra. , 

The conclusion as to the contracts in group A is thereîore also reaçh- 
ed as to those contracts in group B, 'which were made with distributing 
companies in the state of Kansas. ' 

[3] Ail of the original contracts, with one exception, contained a 
clause or clauses in substance as f ollows : 

"Whereas, the gas company is the owner of a large acreage Of gas leases, 
with a number of gas wells thereon, ail situated in the gas belt of Kansas, and 
desires a market for its product. • * » 

"Now, this indenture witnesseth that the said gas company, in considération 
of the payments, covenants and agreements hereinafter contained, on the 
part of the second party to be paid, kept and performed, agrées to lay and 
complète, or cause to be laid and completed, on or before Mardi 1, 1906, tin- 
avoidable delays exceptod, a pipe Une for conveying natural gas from the 
sald gas field of Kansas to a point at the limits of each Of said towns. ♦ • * 

"However, as the production of gas from wells and the conveying of it over 
long distances is subject to accidents, interruptions and failures, the party of 
the first part does not by this contract undettake to furnish the parties of the 
second part with an uninterrupted supply of gas for the period named herein 
but only to furnish such a supply for such a period of time as the wells and 
pipe Unes supplying gas to the parties of the second part (distributing com- 
panies) are capable of supplying, and in case of its inability to fuUy supply ail 
of the cities and towns with which it is connected the gas supplied under 
this contract shall at ail times be a pro rata share of the total deliveries of 
gas. And it is expressly understood and agreed by the parties of the second 
part that the party of the first part shall not be liable for any loss, damage or 
Injury to the parties of the second part that may resuit directly or indirectly 
from such shoïtage or interruption, but said party of the flrst part agrées 
to use diligence to supply said parties of the second part with a constant and 
adéquate supply, of merchantahle gas for ail consumers that the parties of 
the.éecond part 'inay secure within the corporate limits of the city of Lawrence, 
Kansas, as the said limits now exist or may hereafter be established by law." 

At the .time said supply contracts were entered into the Kansas Nat- 
ural Gas Company owned gas-producing properties in the state of Kan- 
sas, principally in the counties of Allen, Wilson, and Neosho; also 
certain gas-producing fields in Montgomery county, Kan. It does not 
appear from any of the contracts, with one exception, No. 28, that it 
wàs contemplated to acquire fields in Oklahoma, or to purchase gas 
there for 'le purpose of sale. There is no provision in the said con- 
tracts requiring the Kansas Natural Gas Company to furnish natural 
gas uhder said contracts absolutely and without référence to where it 
might be possible to obtain the supply. The fields within the con- 
templation of the parties, as! set out in said contractsj became subse- 
quently exhausted, on or about 1912, and it became physically impossi- 
ble to furnish gas from the field, within the contemplation of, the 
parties at the time such supply contracts were made. 

While the properties of the Kansas Natural Gas Company hâve been 
operated by receivers under tlie direction of the courts, extensions 
from- time to time havte been made into more and more /distant fields. 
Such extensions, how£ver, were not made because of any provisions 
contained in' said contracts, nor because such extensions were in the 
contemplation of . the original . parties ta said supply contracts; but 
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such extensions hâve been made for the purpose of securing gas, if 
possible, for the consumers, and for the purpose of preventing- the 
destruction of the value of the property in the hands of the receivers. 
In the case of Hutchinson, etc., Co. v. Wichita, etc., Co., supra, in- 
volving a contract containing similar provisions, the court in its opin- 
ion said : 

"The contract of the Wichita Company then was that It would furnish gas as 
long as the Kansas flelds and wells and the pipe line werè capable of supply- 
ing it. By the terms of this agreement their capability to furnish this supply 
was a condition précèdent to the existence of the Wichita Company's obli- 
gation té furnish gas at every monient after the original contract was made. 
If at any time that capability existed, at that time the obligation existed. 
If at any time the capability dld not exist, at that time the obligation did 
not exist." 

The conclusion, therefore, is that the obligations of the Kansas Nat- 
ural Gas Company under said siipply contracts hâve been discharged 
and terminated by reason of the failure of gas, as prbvided for, in 
said supply contracts. This conclusion applies to ail of the contracts 
in côntroversy eXceptirig No. 28. ' 

The considération running to the Kansas Natural Gas Company in 
the supply contracts was dépendent upon the rates to be chargedto the 
ultimate consumers. Those rates were therefore a primary inducing 
cause to the making of the supply contracts, and a nullification of the 
rates fixed for the ultimate consumer wpuld necessarily affect the ob- 
ligation of the supply contracts. In some instances thèse rates for the 
ultimate consumer were fixed by franchise ordinapces, which were 
claimed to be contracts between the distributing companies and the 
cities which they served. So far as such contract rates were attempted 
to be made by cities of the first class in Kansas, they were ultra vires 
and void. State ex rel. v. Wyandotte County Gas Co., 88 Kan. 165, 
127 Pac. 639; Id., 231 U. S. 622, 34 Sup. Ct. 226, 58 L. Ed. 404. Thèse 
décisions affected unf avorably the supply contracts between the Kansas 
Natural Gas Company and distributing companies operating in cities of 
the first class in Kansas and included Nos. 1, 6, 16, 19, 20, 27, and 32 
in the above list. 

Though cities of the second and third classes retained power to make 
contract ordinance rates, nevertheless, by chapter 238, Laws of 1911, 
Kansas, ail such powers in those cities were superseded by or made _ 
subordinate to the power lodged by said statute in the Public Utilities 
Commission of Kansas, and since transferred to the Court of Indus- 
trial Relations. 

[4] That rate contracts of public utilities are stibject to législative 
supervision and abrogation, except where the renunciation of such 
right by the state is evidenced by most clear and unequivocal terms, is 
well settled. State ex rel. v. Wvandotte Co. Gas Co., 88 Kans. 165, 127 
Pac. 629, and 231 U. S. 622, 34 Sup. Ct. 226, 58 L. Ed. 404; Freeport 
Water Co. v. Freeport, 180 U. S. 587, 21 Sup. Ct: 493, 45 L. Ed. 679 
Mil. Ry. V. Wis. Corn., 238 U. S. 174, 35 Sup. Ct. 820, 59 L. Ed. 125 
City of Pawhuska v. Pawhuska Oil & Gas Co., 250 U. S. 394, 39 Sup 
Ct 526, 63 L. Ed. 105; Producers' Trans. Co. v. R. R. Com., 251 U, 
S.' 228, 40 Sup. Ct. 131, 64 E- Ed. 239; Union Dry Goods Co. 
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Georgla Corp., 248 U. S. 372, 39 Sup. Ct. 117, 63 L. Ed. 309. Pub. 
Util. Corn. V. Wichita Ry. & Light Co. (C. C. A. 8th Cir., July 15, 
1920), 268 Fed. 37; S. W. Mo. Ry. Co. v. Pub. Serv. Corn., 219 S. 
W. 380; Kansas City v. Pub. Serv. Corn., 276 Mo. 539. 210 S. W. 381 ; 
Ottumwa Ry. Light Co. v. City of Ottumwa (lowa) 178 N. W. 905. 

In view of the foregoing authorities it follows from the évidence in 
this case that the supply contracts in Kansas hâve ail been superseded 
and rendered of no force by section 30, chapter 238, Laws 1911 of 
Kansas, and by orders of the Public Utilities Commission of Kansas 
and of the Court of Industrial Relations, notably by the orders of 
said Public Utilities Commission dated July — , 1913, and December 
10, 1915, and by the order of said Court of Industrial Relations dated 
August 18, 1920; and the supply contracts with the Kansas City Gas 
Company in Missouri, and with the Joplin Gas Company, hâve like- 
wise been rendered not binding by the orders of the Public Service 
Commission of that state, dated June 14, 1920, and September 23, 
1920. 

The summary of the foregoing conclusions is that none of the supply 
contracts above specified are binding either upon the receiver or upon 
the Kansas Natural Gas Company. A decree may be prepared embody- 
ing the final conclusion reached in the décision of August 7, 1920, rela- 
tive to the 28-cent rate order of December 10, 1915, and also embodying 
the final conclusion reached in this décision relative to the supply con- 
tracts, and granting injunctive relief against enforcement of the latter. 

The issues raised by the supplemental pleadings of several of the 
distributing companies relative to the order of the Court of Industrial 
Relations, dated August 18, 1920, are so distinct from the other is- 
sues in the case, and so little related thereto, that they will be reserved 
for separate décision and decree. 



LANDON et al. v. COURT OF INDUSTRIAL RELATIONS OF STATE OF 

KANSAS et al. 

(District Court, D. Kansas, First Division. December 24, 1920.) 

, No. 136-N. 

1. Equîty <§='296 — Supplemeiital bill held proper to détermine reasonableness 

of rates established pendii^ suit. 

Where, pending a suit by the receivers of a natural gas supply Com- 
pany against the Court of Industrial Relations of a state and the several 
gas distributing companies and municipaUtie.s served by them, the Court 
of Industrial Relations had entered a new order establishing a différent 
rate, the court can entertain in the same proceeding a supplemental bill by 
the défendant distributing companies to détermine the reasonableness 
of the new rate. 

2. Gas 'S=14(l) — Industrial Relations Court can flx standard of natural gas 

leakage. 

Under Laws Kan. 1911, e. 238, §§ 10, 13, 14, 16, 22, 41, empowering the 
Public Utilities Commission to fix reasonable rates for public utilities and 
to require reasonably efficient service, and sections 2, 4, 6, and 26 of the 
act creating the Kansas Court of Industrial Relations, giving the court the 
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powérs of the Public Utilities Commission and additional powers, the 

■ Court of IndiJ^trlal Belations Mas power to flx a standard for leakage in 
the plants^of ,c;o}ppanies distributing, n^tural gas. 

3. Gas <ë3=>14(l)^Fixiiig leakage staivlard fornatural gas net an ipvasion 

o£ conipanjes' righits. 

An ordér of the Sansas Court of Industrlal Relations flxing the stand- 
ard for leaTcage in the plants of natural gas distrihuting companies is a 
proper exercise of , the power of régulation of such companies, not an 
invasion of their right to manage their own affairs, which right is sub- 
ject to such régulation. 

4. Gas <S=3l4(l) — Companies can be required to inaintaiÀ higher standard 

against leakage than is to their interest. 

Silice the prévention of leakage of natural gas is a matter of conserva- 
tion in the interest of the consumers, rather than a matter affeeting the 
distrihuting companies, the Court of Industrial Relations can réquire the 
companies to maintàin a more efficient standard for leakage in their 
plants than it is to the flnancial interest of the companies to maintàin. 

5. Publii; service commissions <^=7-^Efflciency of plant is prerequisite for 

reasonable rate. 

The efficiency of the plant of public utillty is a prerequisite to a demand 
for a reasonable rate for itg services. 

6. Public servie» commissions ®=>î— Deferred maintenance not compensated 

by increased rates. 

As a gênerai rule, deferred maintenance of a public utility should not 
be paid for by increaslng rates to consumers, but should be borne by the 
utility which is responsible for the expense. 

7. Gas «S^léd) — ^Expense of bringing plant to new efficiency standard com- 

pensat^ed. by higher rates. 

- Where a Court of Industrial Relations required gas distrihuting com- 
panies to bring their plants to a greater standard of efficiency against 
leakage than had been required in the past, the cost of bringing the plants 
to Uiat standard is not a matter of deferred maintenance, but can be 
compensated, in so far as not due to faults of the cçinpanies, by increased 
rates. 

8. Gas ■©=314(1) — Companies can be penalizèd in rates for diversion of maih- 

tenance funds. 

Where a public utility wrongfully dlverted funds allowed it for main- 
tenance to other uses, it may be penalizèd for such diversion by réduction 

■ of la'tes belojv the amount reasonably necessary to bring Uie plant up-to 
an eiflclent standard and to pay reasonable return on investment. ' - • ' 

9. Gas <©==>14{1) — I^ate allowed by Court of Industrial Relations held confis» 

catory, ' ■ ' ■ .-,!.■ 

The 80-cent rate, which the Kansas Court of Industrial Relations per- 
mitted companies distrihuting natural gas to charge, held unreasonable, 
unjust, and coj^scatory, wli6r.e the'evidence shqw^d that the ?-ate woiild 
not produce a f air return oh the valuation found,t)y the commission, with- 
out any allowance for the expense of bringing the distrihuting plants to a 
new, standard; of efficiency required by tlie sampprdé^, .and did not. show 
that :the, rate would be reasonable after the plantSj were. brought tô the 
new standard. , li . 

10. Publie sèrviciB' commissions' <6=»7 — Court, in determining reasonableness of 
raté, tvill not flx valuation. , ;■ 

It is not within the province of the court, in passing on the reasonable 
ness of a rate allowed: by a, atate .Court of jndustrial Relations, to flx the 
valuation of the property employed In the public service. 

11. Public service' conmiissions ^=>7 — Prevailing priée should be considered in 

valiiatfon.' '■ . 

The Original côst of the plant of a public utility; less theorètical dépré- 
ciation,' is not approved as the controlling basis for determining- the 

©sjPor other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digestà & Indexes 
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valuatlon of property employed in the public service, but: th« cost of re- 
production new at prevaillng priées should be carefuUy consldered, with 
other éléments, in reachlng a reasonable valuatlon. 

12. Public servie* commissions <S=»7 — Dépréciation sliould be actually deter- 
mined, not theoretically estimated. 

Dépréciation in a public utllity plant should not be measured by a 
theoretical yardstick, but should be determlned by a careful considération 
of the actual facts touching the physlcal condition of each plant under 
considération. 

13. Gas •©=14(1) — Fimds for repairs to increase efflciency cannot be taken 
from dépréciation reserve. 

A gas Company, whlch Is ordered to bring its plant to an Increased stand- 
ard of efflciency, cannot be requlred to take the funds for that purpose 
from its accumulated dépréciation reserve, wlilch would be in effect con- 
flscatory of the property. 

14. Gas 'S=>14(1)— Funds for rejxaîrs to increase efiBciency should not be 
raised by borrowing. 

The funds necessary for repairs to brlng a gas dlstributing plant to the 
new standard of effieiency requlred by the Court of Industrial Relations 
should not be raised by borrovi'ing, which vFould add to the capital valua- 
tlon of the plant, on which the company would be entitled to reasonable 
returns duriug its future opérations. 

15. Gas ©^'Md) — Funds for repairs to increase efflciency can only be taken 
from companies to extent of deflciency of proper funds. 

Whero a gas-dlstrlbntlng plant was deflelently constructed in the flrst 
place, or was not kept up to the recognized standard : of effieiency, and 
earnings whlch might hâve been devoted to that purpose were dlverted, the 
dlstributing companies can be penalizcd to that extent in ralsing the 
funds to bring thelr plants to a new standard of efficleiicy ; but it would 
be unreasonable, within Laws Kan. 1911, c. 238, § 21, to go beyond that 
and throw upon them the whole burden of bringlng thelr plants up to 
the new standard. 

16. Gas <Sï=>14(l) — Consumers can be reasona-bly required to pay increased 
rate for reducing leakage. 

Since the réduction ot leakage in a natural gas dlstributing plant Is a 
matter of conservation in the interest of the consumers, who wlU be re- 
quired to use other fuels when the supply of natural gas is exhausted, it 
is not unreasonable to include in the rate they must pay a charge for 
bringlng the plants to a higher standard of efflciency, and thereby re- 
ducing the leakage, so long as natural gas under such rates is still cheaper 
than any other àvailable fuel. 

In Equity. Suit by John M. Landon and another, as receivers of 
the Kansas Natural Gas Company, against the Coiirt of Industrial 
Relations of the State of Kansas and others. On hearing on supple- 
mental answers in the nature of applications by the défendant gas 
dlstributing companies for a decree setting aside the order of the Côuft 
of Industrial Relations, denying the pétitions of the dlstributing com- 
panies for an increase in rates, and establishing a standard of leakage. 
Order held unreasonable and confiscatory, in so, far as it denied the 
increased rates, and the enforcement of that portion enjoined. 

See, also, 245 Fed. 950; 269 Fed. 411, 423. 

Chester I. Long, of Wichita, Kan., John H. Atwood, of Kansas City, 
Mo., and Robert Stone, of Topeka, Kan., for John M. Landon; receiver. 

T. S; Salathiel, of Independence, Kan., and Robert A. Brown, of 
St. Joseph; Mo., for Kansas Natural Gas Co. ' . ' 

<e=sFor other cases see same topic &'KEY-NXIMBER in ail Key-Numijeréd Dlgests & Indexe» 
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John J. Jones, of Wichita, Kan., for George F. Sharitt, receiver. 

Charles Blood Smith, of Topeka, Kan., for Fidelity Title & Trust Co. 

Fred S. Jackson, of Topeka, Kan., for PubUc Utilîties Commission 
of Kansas and its members. 

J. W. Dana, of Kansas City, Mo., for Kansas City Gas Co., Wyan- 
dotte County Gas Co., and Citizens' Light, Heat & Power Co. of La■w^ 
rence. 

James D. I^indsay, of Jefferson City, Mo., for Public Service Com- 
mission of Missouri. 

C. A. Loomis, of Kansas City, Mo., for Jackson County Gas Co., 
Gardner Gas Co., Edgerton Gas Co., Wellsville Gas Co., Anderson 
County Light & Heat Co., Richmond & Princeton Gas Co., Baldwin 
Gas Co., Kansas Farmers' Gas Co., Ottawa Gas & Electric Co., West- 
ern Gas & Light Co., Wier Gas Co., and Parsons Gas Co. 

T. F. Doran, of Topeka, Kan., for L- G. Treleaven, receiver. 

Edward Sapp, of Galena, Kan., for Maçon Gas Co. 

W. E. Brown, of Atchison, Kan., for Atchison Ry. Light & Pow- 
er Co. 

Floyd Harper, of Leavenworth, Kan., for Leavenworth Light, Heat 
& Power Co. 

H. J. Smith, of Kansas City, Kan., for Kansas City, Kan. 

R. B. Caldwell, of Kansas City, Mo., for Kansas Gas & Light Co. 
and Home Light & Power Co. 

E. W. Clausen, of Atchison, Kan., for city of Atchison. 
B. F. Bowers, of Ottawa, Kan., for city of Ottawa. 

L. V. Stigall and Charles L. Crowley, bôth of St. Joseph, Mo., for 
city of St. Joseph. 

M. A. Fyke, of Kansas City, Mo., for Kansas City, Mo. 

W. E. Ziegler, of Coffeyville, Kan., for Coffeyville Gas & Fuel Co. 

H. H. Diechler, of Coffeyville, Kan., for city of Coffeyville. 

T. M. Vrady, of Parsons, Kan., for city of Parsons. 

George P. Hayden and H. O. Corwine, both of Topeka, Kan., for 
city of Topeka. 

F. S. Jackson, of Topeka, Kan., for ail Kansas cities not otherwise 
represented. 

BOOTH, District Judge. The above cause cornes on for hearing 
upon the supplemental answers in the nature of applications by sev- 
eral distributing companies on the Une of the receiver of the Kansas 
Nàtural Gas Company for a decree setting aside the order made by the 
Court of Industrial Relations, dated August 18, 1920, which denied the 
pétitions of said distributing companies for leave to increase the prés- 
ent 80-cent rate for natural gas, and ordered them to reduce the leak- 
age in their respective Systems to a standard of 200,000 cubic feet per 
annum per mile of 3-inch main équivalent. Any objection that might 
be raised to proceeding by supplemental answer in the pending suit, 
instead of; by original bills in separate suits, as well as ail objection to 
time.for pleadings and manner of bringing the matter on for hearing, 
hâve been expressly waived t>y written stipulation between the parties. 

[1J When closely analyzed, the controversies involved are found to 
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be simp]y a new phase of one of the controversies involved from the 
first in suit 136-N — a new phase arising subséquent to the commence-- 
ment of that suit, but during the pendençy thereof. In view of the 
foregoing facts, I am of opinioxi that the jurisdiction of this court has 
been properly invoked in the above-entitled suit. 

In view of the décision of the Suprême Court in this suit (249 
U. S. 236, 39 Sup. Ct. 268, 63 L. Ed. 577), it was deemed necessary 
for the receiver of the Kansas Natural Gas Company to change the 
method of charging for gas furnished by him to the several distribut- 
ing companies on his line from a proportional part of the consumer's 
price, then 80 cents, to a price fixed at the city gâtes of the respective 
cities served by the distributing companies. The change was made by 
the receiver, under the direction of this court; a 35-cent city gâte rate 
order was made July 14, 1919. That order was suspended before go- 
ing into effect, but was finally reinstated by order dated January 20, 
1920, effective March 25, 1920. The rate to be charged by the distrib- 
uting companies to the consumer became, consequently, a matter for 
détermination by the Court of Industrial Relations of Kansas and the 
Public Service Commission of Missouri and the distributing companies 
themselves in their respective jurisdictions. 

Various steps were tal<en by the several distributing companies. 
In Ottawa, Kan., the distributing company and the city, with the 
consent of the Court of Industrial Relations, entered into a contract 
with the receiver inaugurating in that city the so-called three-part rate, 
consisting of a customer charge, a charge basèd upon maximum hourly 
demand, and a charge for gas actually delivered to the consumer. 
July 1, 1920, in Kansas City, Mo., with the approval of the Public 
Service Commission of that state, a schedule was put in having a gas 
charge of 80 cents, and a service charge of 50 cents minimum, and 
ranging upwards, dépendent on the size of the meter. 

Meanwhile, on its own initiative, the Court of Industrial Relations 
began an "investigation of gas rates of the distributing companies 
supplying gas at Topeka, Oakland, Kansas City, Kansas, Rosedale, 
Leavenworth, and other cities obtaining their supply of gas from the 
pipe lines of the receiver of the Kansas Natural Gas Company and sub- 
sidiary companies situated in eastern Kansas." Somewhat later several 
of thei distributing companies on différent dates filed applications with 
said Court of Industrial Relations for increase of rates to be charged 
consumers, for a détermination of the amount which was reasonable 
for the distributing companies to pay the receiver for gas furnished by 
him ; and for détermination, also, of various matters of regvdation and 
practice. The distributing companies so filing applications were the 
Atchison Railway, Light, Heat & Power Company, the Leavenworth 
Light, Heat & Power Company, L,. G. Treleaven, receiver of the Con- 
sumers' Light, Heat & Power Company of Topeka, the Wyandotte 
County Gas Company, and the Public Utilities Company of Ft. Scott. 

Hearings were had before the Court of Industrial Relations, and on 
August 18, 1920, an order and an opinion were handed down, dispos- 
ing of ail of the cases together. It is this order which the distributing 
companies hâve challenged by their supplemental pleadings in the 
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présent suit, and in référence to which the présent hearing has been 
had. 

The order in question was of a fourfold character : First, it adopted 
as a basis of leakage allowance to the various distributing companies 
200,000 cubic feet per annum per mile of 3-inch main équivalent, and 
directed that the distributing companies should immediately take ail 
necessary measures to put their lines in condition to reduce the leakage 
to that standard ; second, it regulated the supplying of industrial gas ; 
third, it approved the rate of 35 cents per 1,000. cubic feet to be paid 
by the distributing companies to the receiver as a not unreasonable 
item of operative cost; fourth, it approved the rates then in effect 
(80 cents for the applicants), and denied the applications of the dis- 
tributing companies for permission to increase said rates. 

The parts of the order providing for the 35-Cent city gâte rate as an 
item of operating cost, and regulating the supplying of industrial gas, 
are not attacked by the distributing companies in their présent ap- 
plications. The first and fourth provisions of the order are both at- 
tacked; the first as being beyond the jurisdiction and power of the 
Court of Industrial Relations to make, and both the first and fourth 
as being confiscatory of the properties of the several distributing com- 
panies, ând as being unreasonable. 

[2] The powefs of the Court of Industrial Relations are defined in 
chapter 238 Of the Laws of 1911 of Kansas, creating the Public Util- 
ities Commission, and also in the act estabhshing the Kansas Court of 
Industrial Relations, pàssed in 1920. Section 10 of chapter 238 pro- 
vides: 

"Bvery common carrier and public utility governed by the provisions of tUs 
act shall be required to furuisli reasonahly efficient and sufflcient service, joint 
service and facilities for the use of any and ail produets or services reudered, 
furnished, supplied or produced by such public utility or common car- 



Section 13 provides: 

"It shall be the duty of the commission, either upon complaint, or upon its 
oven initiative, to Investigate ail rates, joint rates, fares, tolls, charges and 
exactions, classifications or schedules of rates, or joint rates and rules and 
régulations, and if aiuer fuU hearing and investigation the commission shall 
Jlnd that such rates, joint rates, fares, tolls, charges or exactions, classifica- 
tions or schedules of rates or joint rates, or rules and régulations, are uujust, 
unreasonable, unjustly discriminatory or unduly preferential, the commission 
shall hâve power to flx and order substituted therefor such rate or rates, 
fares, tolls, charges, exactions, classifications or schedules of rates or joint 
rates and sûch rules and régulations as shall be just and roasonable. If 
upon any investigation it shall be found that àny régulation, measurement, 
praotice, aet or service complained of is unjust, unreasonable, unreasonahly 
ineffioient, InsufBcient, unduly preferential, unjustly discriminatory, or other- 
vyise in violation of any of the provisions of tliis act qr of the order of this 
commission, or if it be found that any service is Inadéquate or that any rea- 
sonable service cannot be obtained, the commission shall hâve power to sub- 
stitute therefor such other régulations, measurements, practices, service or 
acts, apd ;to make such order respeoting any such charges in such régula- 
tions, measurements, practices, service or acts as shall be just and reason- 
able. • • •" 
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Section 14 provides for investigations as to whether — " " ■/ 

"any régulation, practice or act whàtsoover affecting or relating to any serv- 
ice performed or to be performed by such public utility or common carrier for 
the publie, is in any respect unreasonable, iinfair, unjust, unreasonably ineffl- 
ricnt, insufBcient," etc., "or that any service performed or to be perfornléd by 
such public utility or common carrier for the public, is unreasonably iiiade- 
quate, inefHcJent, unduly insufficient or caunot be obtained. ♦ * * " 

Section 16 provides : 

" * * * And if it shall be found that any régulation, practice or act 
vvhatsoever, relating to any service performed or to be performed by such 
public utility or common carrier for the public in any respect unreasonable, 
unjust, unfair, wnreaisonahly ineffloient, insufficient * * * the Public Util- 
ities Commission shall hâve full power, authority and jurisdiction to substl- 
tute therefor such other régulations, practice, service or act as they flud and 
détermine to be just, reasonable and necessary." 

Section 22 provides : 

"The commission may ascertain and prescrlbe for each kind of ptiblic utility 
governed by the provisions of tliis act, suitable and couvenieut standard com- 
mercial units of products in service." 

Section 41 provides: ' - 

Hvle for Uonstruîng Htatute. — "The provisions of thia act and ail grants of 
■power, authority and jurisdiction herein made to the commissioners, shall be 
llberally construed, and ail incidental powers necessary to carry into effect the 
provisions of this act are hereby expressly granted to and conferred upon the 
commissioners." 

Sect'on 2 of the act creating the Kansas Court of Industrial Rela- 
tions (Laws Kan. 1920, c. 29) provides : 

"The jurlsditîtion conferred by law upon the Public Utilities Commission of 
the State of Kansas is hereby conferred upon the Court of Industrial Re- 
lations, and the sald Court of Industrial Relations is hereby given full 
power, authority and jurisdiction to supervise and control ail public utilities 
* * * doing business in the State of Kansas, and is empowered to do ail 
things necessary and convenient for the exercise of such power, authority 
and jurisdiction. aU laws relating to the powers, authority, jurisdiction and 
(Juties of the Public Utilities Commission of this state are hereby adopted and 
ail powers, authority, jurisdiction and duties by said Iaw"s imposed and con- 
ferred upon the Public Utilities Commission of this state relating to common 
carriers and public utilities are hereby imposed and conferred upon the Court 
of Industrial Relations, * • * and in addition thereto said Court of In- 
dustrial Relations shall bave such further power, authority and jurisdiction 
and shall perform such further duties as are in this act set forth." 

In section 4 of said act it is provided; 

"Said court, in addition to the powers and jurisdiction heretofore conferred 
upon, and exercised by, the Public Utilities Commission, Is hereby given full 
power, authority and jurisdiction to supervise, direct and control the opéra- 
tion of the industries, employments, public utilities, and common carriers In 
ail matters. herein specified and in the manner provided herein, and tb do ail 
things needful for tlie proper and expoditious euforcetaent of ail the provisions 
of this act." 

Section 6 of the act provides : 

"It is hereby declared and determined to be necessary for the puhlie peace, 
health and gênerai welfare of the people of this state tliat the industries, em- 
ploymeuts, public utilities and common carriers herein specified shall be 
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operated with reasonahle contlnuity and efflcienc)/ Iti owler that the people of 
this State may live in peace and security, and be supplled with the necessaries 
of life." 

Section 26 provides : 

"The provisions of this aet and ail grants of power, authority and jurlsdic- 
tion herein niade to said Court of Industrial Kelations shall be liberally con- 
strued and ail Incidental powers necessary to carry into effect the provi- 
sions of this act are hereby expressly granted to and conferred upon said 
Court of Industrial Relations." 

In view of the provisions of the statutes Just cited, I am of the 
opinion that the Court of Industrial Relations had ample power to 
make that part of the order of August 18, 1920, which provided for 
a standard for leakage in the plants of the distributing companies. 

[3] Counsel for the distributing companies take the position that 
this action of the Court of Industrial Relations in respect to a standard 
of leakage was an invasion of the right of the companies to conduct 
and manage their own affairs, and cite Kansas City, etc., Ry. Co. V. 
Barker (D. C.) 242 Fed. 310. That case held that a state commission 
is not authorized to make orders "which would constitute an invasion 
of the right of the company to conduct and manage its own afïairs, 
subject to a proper exercise of the power of régulation." In my judg- 
ment that part of the order of the Court of Industrial Relations vvhich 
establishes the standard of leakage comes vi^ithin the qualifying clause, 
"subject to a proper exercise of the power of regtilation," and is there- 
fore not an invasion of the rights of the distributing companies. 

[4] That the plants of the several distributing companies above 
mentioned were unreasonably inefficient and wasteful at the time of 
the making of the order of August 18, 1920, by the Court of Industrial 
Relations rs beyond ail question. The évidence is overwhelming to 
that effect, and thei'e is little serions contention to the contrary. The 
standard of 200,000 cubic feet per mile of 3-inch main per annum is 
a reasonable and attainable standard, according to testimony given 
upon the hearing by expert engineers of high standing, both those 
called on behalf of the distributing companies and those called on be- 
half of the Court of Industrial Relations. It may be true that a more 
wasteful standard would resuit in better financial results to the distrib- 
uting companies, and it may also be true that, if the matter were left 
to the distributing companies themselves, they would continue a more 
wasteful standard. 

This change in the standard of leakage is for the purpose of con- 
servatiori, and the consumers are as a matter of fact more interested 
in conservation than the distributing companies. When natural gas 
is exhausted, the companies will be distributing manufactured gas, 
and will be getting presumably a reasonable return for so doing, so 
that the change will be of comparatively little moment to them ; but 
when natural gas is exhausted the consumers will sufîer a distinct loss, 
which will never be recovered. The consumers, therefore, are vitally 
interested in conserving the natural gas as far as possible. The sav- 
ing is ultimately for their benefit. 
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The Court o£ Industrial Relations stands between the distributing 
Company and the consumers, and must act for both. That court was, 
in my judgment, not confined to taking into considération the financial 
results to the distributing companies, but was fuUy justified in consid- 
ering, aiso, the économie results to the gênerai bddy of consUmers, 
^nd the conclusion rèached by that court as to the standard to be 
adopted was in my judgment amply supported by the évidence. 

There remains to be considered that part of the order of August 18, 
1920, which approved the 80-cent rate as fair and reasonable, and 
denied any increase. That the présent 80-cent rate is noncompensatory 
and confiscatory under présent conditions is clearly established by the 
évidence, and I do not understand that serious contention is màde te 
the contrary. For example, a statement of the income and expendi- 
tures and net earnings of the Wyandotte County Gas Company for 
the year 1920, made up f rom seven months' actual expérience and five 
months' estimated, and on the basis of paying 35 cents for gas at the 
gâtes of the city, shows net earnings for the year of $34,794. The 
valuation of its property used in the service is conceded by the Court 
of Industrial Relations to be over $1,750,000. No corrections that 
could reasonably be made in the figures of gross income and operating 
expenses would show a return of net earnings that would not charac- 
terize the présent 80-cent rate as confiscatory. Similar statements of 
income and expenditures by the other distributing companies reveal 
similar situations. 

But it is claimed by the Court of Industrial Relations that though 
the présent 80-cent rate may be noncompensatory and confiscatory un- 
der présent conditions, yet that such rate will be compensatory under 
the improved conditions demanded by the Court of Industrial Rela- 
tions, and that those conditions are reasonably demanded from the 
distributing companies, and can be attained by them. This contention 
raises the brôad question: What will be the finaiicial effect upon the 
distributing companies of the order adopting the designated standard 
of leakage, combined with the déniai of an increase ôf présent rates? 
The Court of Industrial Relations takes the position (a) that the ques- 
tion is immaterial, or, at least, should not be considered ; (b) or, if the 
question is to be considered, yet that the effect will not be such as td 
condemn the order as unreasonable or confiscatory. The Court of In- 
dustrial Relations contends that the question is immaterial, or is not to 
be considered, because (1) the distributing companies are in no posi- 
tion to ask any change in rate until their plants are brought to efficient 
condition; (2) that the bringing of the plants up to the required 
standard is simply a matter of deferred maintenance, and can prop- 
erly hâve no bearing on future rates; (3) that the distributing com- 
panies hâve failed to use the money which they might hâve used for 
the purpose of reducing leakage, and therefore are in no position to 
ask for new funds. 

[5, 6] The first and second of thèse points may be considered to- 
gether. It is true, as a gênerai rule, that efficiency of plant is a pre- 
requisite to a demand for a reasonable rate. It is also true as a gên- 
erai rule that deferred maintenance should not be paid for by increas- 



442 269 FEBERAL KÉPOETEK 

ing rates to consumers; In the case of Knoxville v. Knoxville Water 
Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371, the court said: 

"If, howeyer, a company fàils to perf orm thls plaln duty and to exact 
suffleient returns to keep the investment unimpaired, whetlier thls is the re- 
sult of unwarranted dividends upôn overissues of securities, or of omission 
to ex£^ct proper priées for the output, the fault Is its own. When, therefore, a 
public regulsifcion of its priées cornes under question, the true value of the 
property then employed for the purpose of eaming a return cannot be en- 
hanced by a considération ' of the eirors in management which hâve been 
committed in the past." 

In Puget Sound Elec. Ry. Co. v. Corn., 65 Wash. 75, 117 Pac. 739, 
Ann. Cas. 1913B, 763, it was said: 

"A railroad, company may properly charge its returns with an annual sum 
to provide jEor dépréciation and replacement, and hâve such sum allowed in 
any détermination of ivhat is a proper return upon its investment ; * • * 
but it cannot make the tràfflc of a future year bear ail the burdens of the 
détérioration of past yèars, since each year should'carry the burden of its 
own wear and tear, so that.'when renewals became neeessary, the burden is 
equally borne : by ail contributing features.'' 

[7] But bpth of the rules above mentioned and also the citations 
above given ail présuppose (1) that a standard of efficiency has been 
adopted, or, at lèasty recognized, by ail the parties, and as a consé- 
quence that a standard of maintenance has also been adopted or rec- 
ognized, to which standard the public utility company can reasonably 
be expected to conform; .(2) that the utility company eitHer had suffi- 
cient rates in past years to take care of such standard maintenance, 
or could. hâve charged sufficient rates to take care of such standard 
maintenance, but neglected so to do., fhe évidence shows, however, 
that neithérof thèse assumptions holds true in the ifistant case. The 
standard novi^ ordered for leakage, while iri my judgment feasible and 
proper, is a radical departure from the standard recognized by thé 
Public Utilities Cpnimission of Kansas iti their décisions of July and 
December, 1915. Indeed, it appears quite probable from the évidence 
that the leakage in the distributing companies' plants for the year 1919 
was not materially greater than for the year 1914; comparison being 
mâde on a basis of. équivalent, 3-inch main. It may be said that this 
change of standard' should hâve been foreseen and provided for by 
the distributing companies in the eârly years of naturàl gas distribu- 
tion. Quite possibly it was f Oreseen ; nevertheless the distributing 
companies wère not left at liberty to fix such rates as would provide 
for maintenance on the standard of leakage now ordered. For more 
than seven years the rates of the distributing companies to consumers 
hâve been fixed,either by statute or by commissions and courts, and 
during ail that period the rates hâve been insufficient to provide for 
operating expenses, depreciàtipri reserve, and a just return upon fair 
valuation. It would seem, therefore, that the problem of bringing the 
plants of the distributing companies up to the leakage standard Ordered 
is not so much a matter of deferi-ed maintenance as a matter of de- 
fer red standard of maintenance. 

[8] As to the diversion by distributing companies of moneys which 
had been provided them for the purpose of reducing leakage, the Court 
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of Industrial Relations was unquestionably right in taking -this into 
considération, and would doubtless be. justified in penalizing the dis- 
tributing companies therefor; but it should be remembered that the 
moneys so provided were but a fractional part o£ the amounts nec- 
essary to be expended in bringing the plants up to the standard now 
ordered. 

[9] We pass to the considération of the financial effect upon the dis- 
tributing companies of the enforcement of the order as to the standard 
of leakage, coupled with the pj-esent 80-cent rate. For the year ending 
December 31, 1920 (the latt'er part of the year being estimated), as 
stated above, the Wyandotte County Gas Company shows net earnings 
of $34,794: - ' 

Total income $720,40» 

Operating expcnscs $224,180 

Dépréciation 50,000 

Cost of Gas 411,429 685,615 

Net earnings 3 84,794 

The Court of Industrial Relations ofïered évidence tending to show 
that there would hâve been a saving to the company, if the leakage had 
been on the basis of the 200,000 standard, of $82,540. , This, added to 
the $34,794, wouW giye $117,334. It sèems clear, however, from the 
évidence, leaving out of considération for the moment any question of 
providing moneys with which to reach the 200,000 standard, that after 
its attainment the maintenance thereof would cost at least $30,000 
more than the repàir figures given in the statement for the year 1920. 
This would reduce the net earnings from $117,334 to $87,334. 

The cost of bringing the plant up to the standard ordered will, ac- 
cording to the estimate of the expert engineer testifying for the Court 
of Industrial Relations, amount to $351,000; according to the testi- 
mony of the engineer for the Wyandotte County Gas Company, $378,- 
000; and this sum would hâve to be expended during a period extend- 
ing over two, and possibly three, years. 

The valuation of the properties of the Wyandotte County Gas Com- 
pany, as given by the engineer of the Court of Industrial Relations, is 
$1,764,511 ; as given by the expert engineer testifying on behalf of the 
Company, at from $3,000,000, based upon 10-year period average pric- 
es> to $5,250,000, based upon 1920 priées. The capitalization of the 
Wyandotte County Gas Company, recently approved by the Kansas 
qfiïcial authority, is as f oltows : 

Bonds ; 51,548;é00 

stock .••••:•:• • • • • • • • 887,500 

Total ; ,$2,435,500 

[10] It appears that no'dividends hâve been paid during the^ past 
seven years. It is not the province of this court to détermine what 
valuation should : be placed upon the properties of the Wyandotte 
County Gas Company, but it çhoûld be pointed out that the method 
used by thé engineer pf^th^i^OUrt of Industrial Relationsjn arriving 
at his figures is not thç niç^hod ge(ieral;l,y approved, either by the fédéral 
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courts in this circuit or elsewhere. The controlling basis of his valu- 
ation is original cost less thedretical accrued dépréciation. In the ré- 
cent case of Joplin & Pittsburg Ry. C6. v. Public Service Commission 
of Missouri (D. C.) 267 Fed. 584 (three judges; Stone, Circuit Judge, 
and Wade and Van' Valkenburgh, District Judges, sitting), it -was said : 

"It appears upon the face of the report [of the commission] that great, if not 
undue, emphasis was laid upon the original cost of the property * * * 
at a period greatly antedating that with which this Investigation niust deal ; 
nor can we say that the présent period of high priées is so temporary or ab- 
normal that It may practically be disregarded in arriving at the value of com- 
plainant's properties. No one eau say what degree of dépression may ulti- 
mately come, but it is reasonably certain that the cost of the properties iiov? 
under considération will nover again approximate figures prevaillng in the 
years before the World War." 

This expression of opinion was doubtless based upon what was 
said in the case of Lincoln Cas Co. v. Lincoln, 250 U. S. 256, 39 Sup. 
Ct. 454, 63 L. Éd. 968. In the course of the décision the court used 
the following language : 

"The court notices judicially that, principally owing to the war, costs of 
labor and supplies hâve advanced greatly since the ordinauce waa adopted, 
and largely since the case was last heard in the court below, and that annual 
returns upon capital and enterprise the world over hâve materially increased, 
so that what would hâve been a proper return for capital in gas plants and 
other publie utilities a fèw years ago furuishes no safe criterion for the 
présent or the future." 

In the very récent case of St. Joseph Ry., Light, Heat & Power Co. 
V. Public Service of Missouri, in the Western District of Missouri, 268 
Fed. 267, Judge Van Valkenburgh used the following language : 

"The commission took the original cost when obtainable, and, when not ob- 
tainable, average priées for a flxed period of flve years before war priées pre- 
vailed, going bacit approximately to the year 1910. It also allowed cost price 
for additions and betterments made since présent priées liàve prevaile'd, but it 
appears that no improvements or betterments of conséquence hâve been made 
since that tlme. * * ♦ It is my judgment that the great weight'of atifhor- 
ity is against the adoption of a standard of ; original cost as a , controlling 
basis for determining présent value. The présent fair value is the objectto be 
attained. Nor do I think it permissible substantlally to restrict the inquiry to 
a period antedating présent cost priées. * * * It follows that the method 
of valuation adopted by the commission In the case at bar was wrong." 

À very clear and able expression of like yiews, with a keen,analysis 
of the subject, is to be found in the décision of Judge Learned Hand in 
Consol. Gas Co. of N. Y. v. Newton (D. C.)-267 Fed. 231. It seems 
from the évidence that the Court of Industrial Relations, in determin- 
ing what wOilld be a reasonable rate, based its computation upon valua- 
tions arrived at by a wrong method, which was siiré to resuit in figures 
far below fair présent value. Rates based upon such valuations would 
almost certainly be noncompensatory and practically confiscatory. 

[11] While, as stated before, it isi not the province of this court to 
fix the valuation, yet it may not bë amiss to say that in my judgment 
cost of réproduction new, at the présent time and at prevailing priées, 
shbuld not be rejected, but carefully considered, together with the 
othèr éléments, in reaching a "reasohable judgment, having its basis 
in a proper considération of ail relevant facts." Minn. Rate Cases» 
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230 U. S. 352, 434, 33 Sup. Ct. 729, 57 h. Ed. 1511, 48 L. R. A. (N. 
S.) 1151, Ann. Cas. 1916A, 18. 

[12] It may also not be amiss to say further that in my judgment 
the élément of dépréciation should not be measured by a theoretical 
yardstick, but should be determined by a careful considération of the 
actual facts touching the physical condition of each particular plant 
under considération. In view of ail the évidence, it is my judgment 
that the valuation of the properties of the Wyandotte County Gas Com- 
pany, arrived at by a proper method, may be conservatively assumed to 
be $2,500.000, and, with an 8 per cent, return on the valuation, provi- 
sion should properly be made for a return of $200,000. If the forego- 
ing figures are even approximately correct, it seems clear that the 
présent 80-cent rate, even with the saving under the new standard of 
leakage, would still be confiscatory. 

In the foregoing discussion the évidence in the case of the Wyandotte 
County Gas Company, the largest of the applicant companies, has been 
specifically considered and the results stated. The évidence as to each 
of the other applicant distributing companies has, hovi^ever, also been 
considered, and similar conditions found, and similar conclusions 
reached. Indeed, in some particulars the results as to the other distrib- 
uting companies are more pronouncedly in their f avor than in the case 
of the Wyandotte County Gas Company. It is contendedy however, 
by counsel for the Court of Industrial Relations, that in any event the 
présent 80-cent rate, when coupled with the new standard of leakage 
ordered, is not "unreasonable," within the meaning of that term as 
used in section 21, chapter 238, Laws Kan. 1911. 

The case of Railroad Co. v. Utilities Commission, 95 Kan. 605, 148 
Pàc. 667, is cited as holding that the term "unreasonable" is not syn- 
onymous with "confiscatory." It would seem that counsel wish the 
inference drawn that the 80-cent rate may not be "unreasonable," even 
though it be confiscatory. In my opinion the case cited does not au- 
thorize such inference, but rather the quite différent inference, viz. 
that the 80-cent rate may be "unreasonable," even though not confisca- 
tory. Without regard, however, to which inference is correct, I am 
clearly of the opinion that the présent 80-cent rate, even whén coupled 
with the new standard of leakage ordered, is "unreasonable." And 
hère, in addition to the matters already discussed, the question ofways 
and means is proper to be considered. 

[13] With what funds shall the distributing companies place their 
plants upon the standard of leakage required by the order of August 
18, 1920? Such funds cannot be derived from an accumulated dé- 
préciation reserve, for the reason that the évidence shows that there 
is no such fund in actual existence; nor, if there were, would it be 
proper to take the funds accumulated for that purpose to make the 
repairs necessary. Such a: diversion of funds from the dépréciation 
reserve wouldtbe in effect confiscatory qf the property of the distrib- 
uting companies. The required funds cannot be taken from net earn- 
ings, for, in case of several of the applicants, the net- earnings are not 
sufificient at présent for the purpose, even eliminating ail question of 
return upon valuation. 
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' [1,4] Nor is it reasonable, in my opinion, to demand that the funds 
to make the required repairs be raised by borrowed capital. Sucli 
funda so raised would necessarily hâve to go into the capital account. 
But the evide^ice shows that practically 90 per cent, of the work 
necessary to be done to bring the distributing plants, up to the required 
standard consists in repairs, and not in new construction. There is no 
justification, therefore, for putting such expense into capital account, 
thereby making the public pay a rate indefinitely on such addition to 
the capital account. 

[15] Of course if any plant was deficiently constructed in the first 
place, tothe extent of that deficiency the company must look to itself 
for financial help. If during the past seven years the distributing 
compani«s hâve not kept their plants up to the standard o| leakage 
tacitly authorized, and if earnings which might hâve been devoted to 
such purpose hâve been diverted, the distributing companies should be 
ipenalized to the proper extent thexefor. And" if money specifically 
provided to the distributing companies for the purpose of reducing 
leakage hag been by them div-erted in whole or in part to other pur- 
poses, the distributing companies should be penalized therefor to the 
proper extent. But to go far beyond this, and throw upon the dis- 
tributing cornpanies the whole burden of bringing their plants up to 
the new: standard ordered, reasonable. and proper though that standard 
be, is in my judgmefit "unreasonable," in view of the unusual, but vital, 
facts of the situation,, within the meaning of that term as used in sec- 
tion '21, chapter 238, Laws Kan, 1911. 

[16] It will doubtless be said that, if the foregoing vie>vs are cor- 
rect, they point to the cçnclusion that the new standard of leakage can 
properly be attained only by some increase in the présent rate. Be it 
so. Slich conclusion is in my judgment both just ^nd reasonable. As 
has been already said, the new standard of leakage is in the interest of 
conservation of gas — a matter in which the cpnsumers are vitally in- 
terested, and it is not unreasonable that they should pay in part at 
least the cost of eflfe;cting the change. It may not be amiss to repeat 
what wasi said ;two years ago, at the time of the entry of the 80-cent 
rate order : -, 

"It may be said that thls increase of rates Is rçally making the public pay 
the expenae of reducing the leakage. In a way tliis is true, and such a course, 
under somé circumstances, might be open to objections; but such Is not the 
case hère. For some years tlie public has been recelving service from the 
dlgtfibùting companies at a rate too low to glve thèse companies a (air, 
reasonable return, with the natnral resuit that repairs and replacements hâve 
not receivedsufflclent attention. Secondly, the rates npw establlshed are stIU 
much below what the natural gas is intrlnsically vi'orth, when comipared with 
othér fuel which might be substituted." 

My cdnclusioh: on the présent applications is that that portion' ef the 
order of August' 18} 1920; of the Court; of-Industrial Relations' which 
dénies the applications of the distributing companies to increase the 
présent raté, 'ând^fixes thé présent BO-cent rate as ireasonablé, just, and 
f air is unreasonable -and cdnfiscatory, and the enforcement of the 
same should 'be «njoined. : ^ . " 

Decree may be prepared in accordance with the foregoing views. 
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ACCARDO V. FONTKNOT, Internai Revenue Collecter. STRUVE V. SÀME, 

CARLÏSI V. 8AME. 

(District Court, E. D. Loulsiana, New Orléans Division. December 23, 1820.) 

Nos. 16402, 16403, 16406. 

1. Courts 'S!=>291 — District Court has juiisdictlon of suits arising under reve- 

nue laws. ^ 

Under Jndleial Code, § 24, par. 5 (Oomp, St. § 991[S]), the itistrlet 
Court has jurlsdlctlon ovér ail sults arlslng under the revenue laws, re- 
gardless of the aiaount 

2. Courts 'S^ZM — Suit ^'arises under law of Oie United States" whenever its 

solution dépends on the construction of thàt law. 

A suit arises under law of the United States whenever Its correct solu- 
tion dépends on the construction of that law, and the rights. set up by a 
party inay be defeated by one construçtiou or sustained by another. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Arlse — Arising.] 

3. Internai revenue <@='45 — Tax provisions in National Proliibition Act are 

peoalties; hence enforcement may be enjeined. 

While Congress may impose taxes for the purposes of r^ulating any 
business or occupation, if there is the sUghtest color of raising revenue, 
and thèse taxes may be so excessive a-s to actually proMbit, the so-called 
taxes or penalties prescribed by National .Prohibition Act, tit. 2, § 85, on 
account of the sale or manufacture of intoxicants, are merely addltlonal 
penalties for violation of a criminal statute, as the paymènt of the tax 
cannot, as is recognized by the section, legalize the manufacture and 
sale of intoxicants; hence a suit to enjoin the collection of such penal- 
ties does not fall withln Rev. St. § 3224 (Comp. St. § 594T), declaring 
that no suit for the purpose of restraining the assessment ôr collection of 
any tax shall be maintalned in any court. 

4. Internai revenue ®=45 — ^Provisions as to destraint under revenue law do 

not apply to pénal provisions of National Prohibition Act. 

The provisions of internai revenue laws (Rev. St. § 3172 et seq. [Comp. 
St. § 5895 et seq.]) relative to the assessment and summary collection 
by dlstralnt of internai revenue taxes, are not applicable to the assess- 
ment and collection of the taxes prescribed by National Prohibition Act, 
tit. 2, § 35, as additional penalties for violation ; for otherwise violators 
would practlcally be required to file returns showing their violations, and 
the whole enforcement of the law would hâve been place^ in the hands 
of executive officers, depriving ofEenders of the right to jury, trial. 

5. Evidence <§=41 — Judicial notice of instructions of Internai Revenue De- 

partment. 

The courts will fake judicial notice of instructions of the Iriternal Reve- 
nue Department relative to the collection of additional penalties for vio- 
lation of the National Prohibition Act. 

6. Internai revenue ®=>iô — Collection of penalties prescribed by National Pro- 

hibition Act should be enjoined, where guilt of défendants was not es- 
tablished. 

In View of the instructions issued by the Internai Revenue Department 
that no suit for recovery of internai revenue taxes or penalties, including 
those under the National Prohibition Act, may be maintained uhtU ap- 
peal shall hâve been made to the Commissloner of Internai Revenue, as 
„ well as the statement that in prohibition cases the enforcement of the 
fax may be more effective than the imposition of criminal liabilities, col- 
lection of sùch of the taxes and penalties prescribed by National Prohibi- 
tion Act, tit. 2, § 35, may be. enjoined, where it appeared an appeal or 
plea of abatement would be unavalling, and there was an attempt to en- 
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force such taxes and penalties agalnst several défendants, one of wliom 
had been acqultted of the charge of unlawful possession of intoxlcants, 
which carrles no penalty, another never brought to trial, and the thlrd not 
chargea with any offense, foi- it is obvions from the instructions issued 
that the Internai . Revenue Department is seeking to administer the law 
without référence to the courts. 

In Equity. Bills by Tom Àccardo, by William Struve, and by Sam 
m; Carlisi against Ruïus W. Fontenôt, Collector of Internai Reve- 
nue, to enjoin the collection of taxes and penalties assessed by the 
Commissioner of Internai Revenue unçjer. National Prohibition Act, 
tit. 2, § 35. Preliminary injunctions issued. 4 

Hugh M. Wilkinson, of Nevir- Orléans, La., for plaintiffs Accardo 
and' Struve. 
Jones T. Prowell, of New Orléans, La., for plaintiff Carlisi. 
Henry Mooney, U. S. Atty., of New Orléans, La., for défendant. 

POSTER, District Judge. In thèse three cases bills in equity were 
flled against the collector of internai revenue to enjoin the collection of 
certain taxes and penalties assessed against the plaintiffs by the Com- 
missioner of Internai Revenue under the provisions of section 35, 
tit. 2, of the National Prohibition Act. With slight différences, they 
présent the same state of facts. On a rule to show cause why a pre- 
liminary injunction should not issue they hâve been submitted on one 
and the same argument. 

The material facts, as appearing by the bills and supplemental bills, 
and not denied, are thèse : • 

Accardo Case. 

On August 28, 1920, plaintiff's premises were raided by prohibition 
officers and a quantity of wine destroyed. by them, and other liquors 
in his possession seized and carried away. An information was sub- 
sequently filed against him, charging him with unlawful possession 
of the said wine and liquors, but not with having made an illégal sale. 
A tax and penalties were assessed against him by the Commissioner 
of Internai Revenue, under the provisions of section 35, tit. 2, of the 
National Prohibition Act, amounting tq $557.29, and written demand 
was made for its payment by the collector on October 29th. On his 
refusai to pay, after 10 days, a penalty lOf 5,per cent, wa? added and a 
second demand in writing made. On December 2, 192Q„ he was tried 
by a jury and acquitted. Notwithstanding his acquittai, the collector is 
proceeding with a writ of distraint, and proposes to seize his property 
to enforce collection of the tax and penalties assessed. 

Struve Case. 

Plaintifif was arrested on a warrant from a United States commis- 
sioner, bâsed on an affidavit charging an illégal sale of liquor. He gave 
bond of $1,000 fpr his appearance béf'ore the commissioner, but no 
hearing has been held, no indictment returned, and no information 
has been filed by the district attorney. A tax and penalties were as- 
sessed against him, totaling $559.66, practically the same as in the 
Accardo Case. To prevent a seizure of his property, plaintiff gave 
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bond in the sum of $1,025, which was accepted by the collector. 
Thereafter a warrant of distraint was issued by the collector, under 
which plaintiff's bank account was seized and $34 appropriated, and 
the collector threatens to proceed against the bond for the balance 
of the assessment. 

Carlisi Case. 

There was a seizure of liquor and a subséquent assessment of the 
tax and penalties, but no crirninal charge of any kind has been made, 
although collection by distraint is threatened. 

In none of thèse cases was the plaintiff required to make, or given 
the opportunity of making, a return, nor was notice of any kind given 
before the assessment was made. 

The United States attorney has filed motions to dismiss the bills, on 
the ground they are without equity, and relies on section 3224,- R. S. 
(Comp. St. § 5947), as depriving the court of jurisdiction. No ob- 
jection to the jurisdiction of the court as such is urged, but that ques- 
tion may be noticed incidentally. 

[1,2] The court has jurisdiction of ail suits arising under the 
revenue laws, regardless of amount. Judicial Code, § 24, par. 5 
(Comp. St. § 991 [5]) ; Downes v. Bidwell, 182 U. S. 244, 21 Sup. Ct. 
770, 45 L. Ed. 1088. A suit arises under a law of the United States 
whçnever its correct solution dépends on the construction of that law, 
and the right set up by a party may be defeated by one construction or 
sustàined by the other. Gold Washing & Water Co. v. Keyes, 96 U. 
S. 199, 24 L. Ed. 656. 

[3] The correct solution of thèse cases requires a construction of 
the internai revenue laws, in connection with section 35, tit, 2, of 
the National Prohibition Act, which itself must be considered a 
revenue law, if the contention of the government is to prevail. 

Section 3224, R. S., provides: 

"NiO suit for the purpose of restraining the assessment or collection of any 
tax shall be maintained in any court." 

Section 35 of title 2 of the National Prohibition Act provides: 

"Ail provisions of law that are iuconsistent with this act are repealed only 
to tlje extcnt of such inconsistency and the régulations herein provided for 
the manufacture or traffic in intoxicating liquor shall be construed as in addi- 
tion to existing laws. This act shall not relieve any one from paylng any 
taxes or other charges Imposed upon the manufacture or traffic in such liquor. 
No liqUor revenue stamps or tax receipts for any illégal manufacture or sale 
shaU be issued in advance, but uporL évidence of such illégal manufacture or 
sale a tax shall be assessed against, and collected from, the perspn responsible 
for such illégal manufacture or sale in double the amount now provided by 
law, with an addltional penalty of .$500 on retâil dealers and $1,000 on manu- 
facturers. The payment of such tax or penalty shall give no right to engage 
in the manufacture or sale of such liquor, or relieve any one from crirninal 
liability, nor shall this act relieve any person from any Uability, civil or 
criminal, heretofore or hereafter incurred under existing laws. 

"The Commissioner, with the approval bf the Secretary of the Treasury, 
may compromise any civil cause arising under this title before bringlng action 
In court ; and with the approval of the Attorney General he may compromise 
any such cause after action thereon has been commenced." 
269 F.— 29 
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Seri'ous questions involving the consttùction o£ thèse' laws" are 
presented by the cases at bar. ■: 

(1) Are the taxes (so called) and the penalties prescribed by 
section 35, tit. 2, of the National Prohibition Act, taxes within thç 
meaning of R. S. § 3224. 

(2) Are the provisions of the intçrnal revenue laws (R. S. § 3172 
et seq. [Comp. St. § 5895 et seq.]), relative to the assessment and 
summary collection oï internai revenue taxes applicable to the as- 
sessment and collection of the taxes and penalties prescribed by sec- 
tion 35, tit. 2, of the National Prohibition Act. 

Taking up the first question, it is well settled that Congress may 
impose taxes for the purpdse of regulating any business or occupation, 
if there is the slightest color of raising revenue, and thèse taxes may be 
s6 excessive as to actually prohibit. An example of this is found in the 
Act of January 17, 1914 (Cortip. St. §§ 6287a-6287f), imposing a tax 
of $300 per pound on the manufacture in the United States of smok- 
ing opium. Nevertheless, if any one chose to pay the tax, he could 
indulge in the business. So with the internai revenue taxes. Although 
one might be guilty of a criminal ôifïense by not paying his taxes 
promptly,.still the tax is primarily intended to raise revenue. 

On the pther hand, the taxes and penalties prôyided for by section 
35, tit. 2, of the National Pi-ohibîtion. Act, lack every fundamentàl 
élément of a tax. ^he mànu£àct,urè aiid sale of intbxicating liquor 
for beverage purposes are absoîùtely prohibited by the Eightèehth 
Amendment to the Constitution and the National Prohibition Act. 
Payment of the so-called taxes could not legalize eifher transaction, 
and the section so statés, There is not' the slightest pretense of raising 
revenue, and it should iiot be presiiméd that Congress içitehded to. levy 
a tax for the purposè ôf prohibition .on something already prohibited. 
It is also exceedingly 'dbùbtful thât it could do so, 'Cooley on Taxa- 
tion (3d Ed.) p. 12 et seq., verbo "Maxims of Policy." 

It is évident the so-called taxes and penalties provided by section 35, 
tit. 2, of the National Prohibition Act, are simply àdditional penalties 
imposed for the violation. of a criminal statute, and section. 3224, R. S., 
is no bar to relief in equity in a propef case. See Dodge v. Brady, 240 
U. S. 122, 36 Slip. Ct. 277, 60 L. Ed. 560. _; • " '! 

[4] On the second question the material provisions of the internai 
revenue laws .(R. ,S. § 3172 et seq,) relative to the assessmen^t and 
summary collection of internai revenue taxes are as follows: The 
collecter i s requiredtocanvas his district and maké a list of ail per- 
sons liable to the tax. It is also the dutyof, ail persôns sô liaBle to 
make retùrns Vnder oath to the colléctor at stated times. If the persbn' 
liable fails to make a retum, the colléctor must summon him. If he 
still refuses, he may be interrogated, and in that event, or if he fails 
to appear, the colléctor cati make a retUm for him. Ail this provides 
notice' 'before 'assessment, and makes the subséquent summary cdlr, 
leçtion due process of law. It is only af ter thèse proceedings that the 
assessment is made by the Commissioner on the retum made by the- 
party taxed, or by the colléctor for him. . ,. 

Manifestly thèse laws could not be applicable to the collection of 
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penalties under section 35, tit. 2, of the National Prohibition Act. To 
compel a man to file a return showing him to be guilty of a crime, or 
to require him to answer interrogatories to the same effect, would be to 
compel him to testify against himself, in violation of his constitutional 
privilège. Formerly, under the revenue laws, he was protected by a 
libéral construction of R. S. § 860; but that section was repealed by 
the act of May 7, 1910 (36 Stat. p. 352), and the Commissioner of 
Internai Revenue evidently so regards them, as the assessment in the 
cases at bar were made entirely without notice, presumably on the re- 
port of the prohibition officers. 

It is clear to my mind that Congress did not intend the summary and 
drastic process of distraint to be used for the collection of the penalties 
imposed by section 35, tit. 2, of the National Prohibition Act. As well 
might they hâve attempted to put the whole enforcement of the law 
in the hands of executive officers, and so deprive ofïenders of the 
right of trial by jury entirely. 

[5, 6] There remains the question raised by the United States that 
the bill is without equity. Under the internai revenue laws it may be 
conceded even an illégal assessment could not be enjoined, and a party 
was compelled to pay the tax, appeal to the Commissioner, and then 
sue at law to recover back the amount paid. Without an appeal, gen- 
erally, but not always, no action would lie. But he could ask for 
abatement before payment. 

In thèse cases I am convinced an appeal would hâve been useless, 
and a plea for abatement would not bave been considered. In instruc- 
tion No. 12 issued by the Internai Revenue Department October 1, 
1920, of which I take notice, at page 21, thèse instructions are given to 
United States attorneys : 

"No suit for the recovery of internai revenue taxes or peftalties, including 
thèse coUected under section 35 of tltlé 2 of the National Prohibition Act, may 
be maintained until appeal shall hâve been raade to the Commissioner of In- 
ternai Revenue. The ground should be taken that an appeal or claîm for 
refund is necessary, and that a claim for abatement of a tax before payment 
is InsufBcient." 

And again at page 42, instructions to internai revenue officers: 

"In making reports in prohibition cases the tax and assessable penalty im- 
posed by section 35 ol title 2 of the National Prohibition Act should not be 
overlooked. It wlll often prove more effective to suppress violations of the 
law than the actual crimiual liabllities Imposed." 

By this it is clear that the policy of the Internai Revenue Depart- 
ment is to take the punishment of ofïenders into its own hands, in 
préférence to the courts, and the cases before me well illustrate to 
what extrêmes of unfairness such a policy may lead. No charge at ail 
against one plaintiff; another charged with only unlawful possession, 
which carries no penalty, under section 35, tit. 2, and an acquittai 
shOw'n ; the other charged with selling unlawfully, an ample bond 
given to secure payment of the assessment, but no trial' had. Acquit- 
tai in àll of thèse cases would be a bar to the collection of the penal- 
ties in a civil suit. H an ex parte report of a revenue or prohibition 
officér is ail the évidence required of illégal sale or manufacture, 
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which îs very doubtful, there is a strong presumption in thèse cases 
that the prohibition officers were not in possession of sufficient évi- 
dence of even probable cause on which to base such report. 

Yet payment is demanded in each case, and collection is sought 
to be enforced by the drastic procédure of distraint. No doubt the 
Commissioner of Internai Revenue considered himself amply justified 
in making the assessment, and the collector of internai revenue should 
not be criticized or censured for attempting to make collection. His 
duties are purely ministerial, and he is vested with no discrétion, once 
the assessment is placed in his hands. But the System is ail wrong, 
and tends to work great hardship and injustice to the individual, how- 
ever désirable from an administrative viewpoint it may be. 

I think the bills teem with equity, and présent such extraordinary 
facts as to warrant the issuance of preliminary injunctions. It is so 
ordered. 



NEW YORK MUT. GASLIGHT CO. v. NEWTON et al. 

and eight other cases. 

(District Court, S. D. Xew York. November 26, 1920.) 

Nos. 16—110, 16—115, 16—148, 16—311 to 16—314, 17—323, 17-401. 

Gas <^=>14(1) — Eiiforcement of statutory rate may be restraîned as conflsca^ 
tory, and temporary rate flxed. 

On a flnding in suits by gas companies that, owing to changea conditions, 
the statutes of New York fixing the sale price of gas furnished by com- 
plainants to private eonsumers had become conflscatory, and the granting 
of preliminary injnnetions restrainlng their enforcement, complainants 
permitted to collect a charge of jpi.lO per 1,000 feet for gas so furnished 
until fin^l hearing or the furthcr order of the court, on depositing the 
différence between the statutory rates and the rate so coUected in court, 
or at their option giving secui'ity for its payment when ordered by the 
court. 

In Equity. Separate suits by the New York Mutual Gaslight Com- 
pany, by the Standard Gaslight Company o£ the City of New York, by 
the Northern Union Gas Company, by the Central Union Gas Com- 
pany, by the New Amsterdam Gas Company, and by the East River 
Gas Company of Long Island City against Charles D. Newton and 
others, and by the Brooklyn Union Gas Company, by the Newtown 
Gas Company and by the Flatbush Gas Company against Lewis Nixon 
and others. Order fixing gas rates pendente lite. 

Motions for injunctions pendente lite, and for modification of the status 
resulting from Injunction orders heretofore entered, in nine suits, ail asking a 
déclaration by final decree that the statutes of the state of New York, several- 
ly fixing the sale price of gas sold by plalntlffs to private eonsumers, hâve 
by changed conditions become conflscatory, and therefore unconstitutional, 
under the Fourteenth. Amendment of the Constitution of the United, States. 
The Brooklyn Union obtained a preliminary déclaration to that efCeet by an 
order entered February 2.'5, 1920, and subsequently mbdified by further order 
entered March 8, 1920. The Newtovi'n and Flatbush Companies (which may 
be'bereafter spoken of as the Brooklyn Union subsidiaries) hâve never before 
applied for similar relief. The remaining siîf plaintiffs (which may be here- 

Ê=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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after spoken of as the Consolidated Gas Company's subsidlarles) severally 
obtained simllar prelimlnary relief on June 28, 1920, ou whicli date the Con- 
solidated Gas Company itself was granted a prelimlnary injunction, whlch, 
liowever, bas become merged in final dccree entered on August 11, 1920. 

Shearman & Sterling, of New York City (William L. Ransom, of 
New York City, of counsel), for plaintiffs Consolidated subsidiaries. 

Cullen & Dykman, of Brooklyn (William N. Dykman, of Brooklyn, 
of counsel), for plaintififs Brooklyn Union Gas Co., and subsidiaries. 

Wilber W. Chambers, of New York City, for défendant Newton. 

Ely Neumann and Edward M. Deegan, both of New York City, for 
défendant Nixon. 

John P. O'Brien, of New York City (J. P. Donnelly, of counsel), 
for défendants district attorneys of New York and Kings counties. 

Francis Martin, of New York City, district attorney of Bronx coun- 
ty, pro se. 

Before WARD, and HOUGH, Circuit Judges, and MAYER, Dis- 
trict Judge, sitting pursuant to section 266 of the Judicial Code. 

PER CURIAM. We hâve previously held, in granting the orders 
above enumerated, that ail thèse plaintiffs (except the Brooklyn sub- 
sidiaries) are not now, and so far as can reasonably be foreseen will 
not be, able in the future to manufacture and sell gas at the stat- 
utory rate, except ^t an actual loss. 

We remain of that opinion, and after considering the évidence now 
submitted, and taking notice of the resuit of the final hearing in the 
case of the Consolidated Gas Company, we are now of opinion that 
none of thèse nine plaintiffs can make or produce and distribute gas 
to private consumers for less than, or close to, $1 per 1,000 cubic feet. 
Indeed, we are convinced that some of them must expend at présent 
in order to make and distribute gas, slightly more than $1 per unit. 

How much more than the bare cost of manufacture and distribution 
should be allowed pending final decree and the action of the rate-mak- 
ing authorities is a question necessarily dépendent upon the establish- 
ment of a rate base; i. e., the ascertainment of the capital actually in- 
vested in making and distributing gas which costs the maker approxi- 
mately $1 per unit. 

This is a question incapable of détermination at présent; nothing 
more than an estimate can be made, and we do not feel called upon to 
intimate any opinion either as to the probable amount of capital so in- 
vested or of the proper rate of return or reward thereon, other than 
as follows : We think it plain that, at any rate of return ultimately 
declared proper, a profit of 10 cents per unit is reasonable. We there- 
fore find that, pending this suit and until final decree, or the further 
order of the court, the plaintiffs and ail of them should, from Decem- 
ber 1, 1920, be permitted, as a condition for the maintaining of in- 
junctions, to charge to and collect from private consumers not ex- 
ceeding $1.10 per 1,000 cubic feet of gas sold. 

The second branch of thèse motions is that, instead of a deposit 
with a spécial master of ail excess over the statutory rates, plaintiffs 
be severally given the option to retain the amounts paid by private 
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consumers, and apply the same to the necessities of their business up- 
on security being given. 

We afe convinced that, considering the prevailing rates for money 
in this community, it is not advisable longer to retain the excess over 
statutory rates, where it can earn no more than the interest usually 
allowed by banks and trust companies on such deposits. The plain- 
tifïs therefore (other than the Brooltlyn Union subsidiaries) may sever- 
ally enter orders as follows: 

1. On and after December 1, 1920, and during the pendency of 
this suit, or until tlie further order of the court, plaintifï is authorized 
and permitted.to charge, to. and collect from private consumers of gas 
a price not exceeding $1.10 par 1,000 cubic feet, anything in previous 
orders of the court to the contrary notwithstanding. 

2. The moneys now on deposit to the crédit of this cause and in 
charge of Richard Welling, Esq., spécial master, may, as soon as is 
convenient after the entry of this order, be paid over, both as to prin- 
cipal and accrued interest, by such spécial master to plaintifï herein 
upon its receipt, but on the f ollowing conditions : 

3. There shall first be paid to the said Richard Welling on account 
of his services as spécial master a sum to be fixed in the order to be 
entered hereunder. 

4. In respect of the moneys so paid by said spécial master ,to the 
plaintifï, said plaintifï on receipt thereof shall give a bond or bonds 
with sureties to be approved by any judge of the District Court for the 
Southern District of Newr York, conditioned to pay in the aggregate 
the amount received, together with interest thereon at 6 per cent, from 
December 1, 1920, on the demand of said spécial master or any suc- 
cessor appointed in his place, and further conditioned, in the event of 
such payment not being made within ten days after such demand, that 
judgment shall be forthwith ente»-ed both against the plaintifï and the 
surety or sureties as by confession for the amount secured by said bond 
with interest as aforesaid and costs of entry. No one surety shall give 
bond for more than $500,000. 

5. On the 15th of January, 1921, and on the ISth of each month 
thereafter during the pendency of this suit, or until the further order of 
the court, the plaintiff shall report to the spécial master herein the 
amount of the difïerence between the statutory rate and $1.10 per 1,000 
cubic feet collected by it, together with a verified déclaration that the 
said amount is ail that has been collected during the preceding month; 
and the said spécial master shall file the same in the clerk's office in 
thèse suits. 

6. Contemporaneously with the report and statement hereinabove re- 
quired on the 15th of each month, beginning January 15, 1921, the 
plaintifï may at its option (a) pay in cash the amount so reported to 
said spécial master to be by him retained and deposited on the terms of 
the orders heretofore entered and so held until final decree or the fur- 
ther order of the court ; (b) exécute and deliver to the said spécial mas- 
ter a bond with surety or sureties for the payment of the amount 
stated in said report with 6 per cent, interest annually from date of 
report to said spécial master, when and as required by the court and 
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on demand, substantially in the form hereinabove directed in respo-t 
of the moneys now on deposit with said spécial master; or (c) it may 
deposit with the spécial master bonds of the United States, and/or 
bonds in which savings banks are authorized to invest under the 
laws of the state of New York, or both, of a value at the market 
price, plus accrued interest, equal to at least 103 per cent, of the 
amount so reported month by month. And thé spécial master is 
hereby required to demand and exact from the plaintifï, as each 
month's report is made and bonds as aforesaid deposited, further and 
additional bonds by way of security, to the end that there shall always 
be on hand in the master's possession bonds equaling at the market, in- 
çluding interest, a value equal to 103 per cent, of ail the excess col- 
lection so reported, together with interest at 6 per cent, on such ex- 
cess to a date one month later than the date of such demand. 

To the extent above indicated plaintifif's motions are severally grant- 
ed; and in the cases of the Brooklyn Union subsidiaries similar orders 
may be entered, including, however, the déclaration (net heretofore 
made) that chapter 125 of the Laws of New York of 1906 bas become 
and is at the présent time confiscatory; and défendants are enjoined, 
until the further order of this court, from enforcing the sarùe. 

The terms of the orders heretofore entered shall continue to cover 
collections down to and including the month of November, 1920, with 
the additional privilège in plaintiffs of substituting for the deposits 
surety bonds and/or bonds of the United States, and/or bonds iri 
which savings banks are authorized to invest under the laws of New 
York. The orders now to be entered will be effective thereafter and 
until final decree or the further order of the court. 



UNITED STATES \. BUSH et al. 

(District Court, W. D. New Yoïk. Docember 16, 1020.) 

1. Criminal law <©='395 — Property obtained by illégal search and seizure can- 

not be used as évidence of crime. 

The Fourth and Pifth Amendm^nts to the Constitution protect thè 
citizen from the use against him as évidence of crime, not only of private 
boolfs and papers, but of any article or property obtained by means of an 
illégal search and seizure. 

2. Indietment and information ®=>10 — Indictment cannot be based on évidence 

obtained by illégal search and seizure. 

An indictment for receiving stolen property cannot be based on évidence 
found and seized by government agents while searching defendant's 
dwelling for Intoxicating liquors under an illégal warrant. 

3. Indictment and information ■§=10— Indictment based on évidence illegally 

obtained held invalid. 

That a défendant was arrested by a city police officer does not validate a 
fédéral indictment based solely on évidence obtained by fédéral agents 
through an illégal search and seizure. 

Criminal prosecution by the United States against Catherine Bush 
and anpther. On motion to quash indictment. Motion sustained. 

<g=jFor other cases sec same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Stephen T. Lockwood, U. S. Atty., of Buffalo, N. Y. (John T. 
Walsh, Sp. Asst, U. S. Atty., of Buffalo, N. Y., of counsel), for the 
United States. 

William W. Dickinson, of Buffalo, N. Y., for défendants. 

HAZEL, District Judge. The défendant Catherine Bush was in- 
dicted for ci"iminally receiving stolen property in violation of the so- 
called Carlin Act passed by Congress in 1913- At a preliminary hear- 
ing before Commissioner Keating she was discharged on the ground 
that the évidence against her was procured by an unreasonable search 
and seizure. The conceded facts are that prior to the arrest prohibition 
enforcement agents with an invalid search warrant searched the 
premises of the défendants for intoxicating liquors, and in doing so 
discovered a case of stolen^mderwear. They arrested the défendants, 
notified the railroad police, and the underwear was seized. The com- 
missioner decided, not only that the seizure was in violation of the 
constitutional rights of the accused, but also that the search warrant 
was invalid. 

[1] It is contended by the United States attorney that the search 
for and seizure of stolen articles is governed by a différent principle 
frôm that of the seizure of private books and papers ; that in Boyd 
V. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746, the Suprême 
Court clearly differentiated searches and seizures of one's private pa- 
pers and of stolen property. But I am of opinion that the principle of 
law laid down in the Boyd Case applies generally to search and seizure 
of one's house, property, and effects, and is not limited to the seizure 
of a man's private papers to be used as évidence against him. There 
is language f ound in the opinion f rom which it may be supposed that a 
distinction exists between seizure of a man's private papers to be used 
against him and a search and seizure of stolen goods. 

The private papers of an individual cannot be seized at ail to incrimi- 
na te him, while stolen goods are subject to search and seizure on a 
proper warrant. The Fourth and Fifth Amendments must be read 
together, and upon doing so it is ascertained, I think, that in the Boyd 
Case the Suprême Court not only decided the law with référence to un- 
lawful search and seizure of one's books and papers, but also that 
it was an invasion of the rights of personal security to enter one's 
home and rummage his boxes and drawers in the search for property, 
and an extortion "of a man's own testimony or of his private papers to 
be used as évidence to convict him of crime." 

[2] In the présent case the seizure consisted not only of taking the 
underwear in the possession of the accused without a valid search 
warrant, but the effect of the search and seizure was to compel the 
défendant Catherine Bush, by reason of her possession, to give évidence 
against herself without which concededly the indictment would not 
hâve been found. It is a gênerai rule that nothing will justify search- 
ing a dwelling for stolen property without a warrant for that purpose, 
unless consented to by the person whose domain is under search. 35 
Cyc. 1267, The basis for the issuance of a search warrant to recover 



UNITED STATES V. BUSH 457 

(16* r.) 

stolen goods Has only slightly been changed by statute, sînce Lord Cam- 
den rendered his notable décision in Entick v. Carrington, 19 Howell's 
State Trials, 1029, wherein he quotes f rom Lord Coke : 

"There must be a fuU charge upon oath of a theft commltted. • • • 
The owner must swear that the goods are lodged In such a place. * • • 
He must attend at the exécution of the warrant to show them to the offlcer, 
who must see that they answer the description." 

In Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. 
R. A. 1915B, 834, Ann. Cas. 1915C, 1177, the Suprême Court says: 

"The United States marshal could only hâve inraded the house of the 
accused when armed wlth a warrant issued as requlred by the CJonstitution, 
upon sworn information and describing with reasonable particularlty the 
thing for which the search was to be made." 

Hence a search for stolen goods upon a valid warrant and seizure 
is a légal procédure, but a search and seizure is illégal and unreasonable 
under the Fourth Amendaient of the Constitution, when conducted 
without first obtaining a légal warrant upon probable cause, supported 
by oath or affirmation, and as the Constitution provides, particularly 
describing the place to be searched and the person or things to be seized. 
Evidence obtained by an invalid search and seizure to prove possession 
is in effect a requirement that the accused be a witness against himself . 
Silverthorne Lumber Co., Inc., v. U. S., 251 U. S. 385, 40 SUp. Ct. 182, 
64 L. Ed. 319 ; Flagg v. U. S., 233 Fed. 481, 147 C. C. A. 367. Indeed, 
in the Flagg Case dues, leads, and information developed from an illégal 
search and seizure were held inadmissible against the défendant- See, 
also, Edelstein v. U. S., 149 Fed. 636, 79 C. C. A. 328, 9 L. R. A. (N. 
S.) 236. 

[3] The government next contends that the arrest was made by a 
city police officer, a stranger to the proceedings, and therefore this 
court should not inquire into the manner in which the évidence was 
obtained. Adams v. N. Y., 192 U- S. 585, 24 Sup. Ct. 372, 48 L. Ed. 
575; Youngblood v. U. S. (C. C. A.) 266 Fed. 795. The facts, how- 
ever, are not widely différent from the Flagg Case, where the évidence 
was brought to the fédéral building by a policeman who acted, the 
court held, as agent of the government. It makes no différence that a 
city police officer actually made the arrest in the belief that a felony 
had been committed. Certainly the dues and leads and information 
necessary to find the indictment were procured by government officiais. 
In People v. Kinney, 185 N. Y. Supp. 645, recently decided by Judge 
Brown, of the Suprême Court of the state of New York, it was shown 
that a policeman having a search warrant authorizing a search of the 
home of the défendant for opium in conducting the search found a con- 
cealed loaded revolver, seized it, and later an indictment was found 
against défendant for having in his possession a revolver without a 
permit. The indictment on motion was dismissed. So hère the offi- 
cer s possessed no proper search warrant for searching the home of 
the accused and seizing any stolen property, and therefore their dis- 
covery or information unlawfully acquired could not be used as a 
basis for an indictment for criminally receiving stolen property. 
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Since the evideîîce before the grand jury was clearly based upon 
insLiffident and incompétent évidence and disregarded the rights of 
the accused, the indictment must be, and it hereby is, quashed. 



UNITED STATES V. CHRISTINE OIL & CAS CO. 

(District Court, W. D. Louislana. September 8, 1920.) 
No. 1028. 

1. Internai revenue ®=>7 — Def erred payments not taxable as "income." 

Wlthin Revenue Act Oet. 3, 1913, levying a tax on the net income 
' arising or aecruing from ail sources in tlie preceding calendar year, sec- 
tion 2G (b) of wliich requires the income to be ascertalned by deducting 
from the gross amount of Income received within the year expensps paid 
and losses sustalned within' the year, "income" includes only what has 
actually been received, so that a corporation vrhich sold property at a 
profit during tlie year is not liable to taxation on def erred payments of the 
property not represented by notes or secured in any way. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

2. Internai revenue <@=>7 — Treasury rulings cannot add to taxable income. 

The régulations and rullngs of the Treasury Department, under Its 
authorlty to make reasonable régulations for the exécution of the Income 
Tax- La;w, cannot enlarge the net Income of a corporation subject to the 
tax by the terms of the act. 

Suit bythe United States against the Christine Oil & Gas Company 
to coUect a tax. Verdict directed for défendant. 

Joseph Moore, U. S. Atty., of Shreveport, L,a. 

J. D. Wilkinson, of Shreveport, L,a., for défendant. 

GRUBB, District Judge. The question involved in this case is the 
right of the govèrnment to çollect from the défendant an income tax 
oïl thé 'deferred payrnents for the sale of oil leases. The def erred 
payments were the obligations of the Producers' Oil Company, a solv- 
ant corporation,' not represented by notes or secured in any way. The 
saie undoubtedly established a profit on the transaction, represented 
by tlie différence betw^een the cost, $115,000, and the sale price, $250,- 
000. Abput $79,000 was paid in cash, and $25,000 thereafter out of 
the proceeds of oil. The corporation paid income tax only upon the 
payments actually received and was additionally assessed $1,328.13 
oh the unpâîd part. The dispute ari ses as to the correctness of the 
additiùnal assessment on the part that has never been received by the 
corporation. It may be cortceded that thé différence between the 
cost price and the sale price, if received during the tax year for which 
the additionâl assessment was made, would be income, subject to the 
tâx 

..[>1] Section 2G (b) of the Act of October 3, 1913 (38 Stat. 114), 
prescribed the method of arriving' at the income on which the tax 
agàirist a corporation is to bè assessed as foUows : 

■' '"Such net income shall be ascertained by deducting from the gross amouni 
of the income of such corporation, * * * received within the year from 

^i^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ail sources, (flrst) ail the ordinary and necessary expenses paid mlhin tiie 
■year in tlie maintenance and opération of its business and properties, including 
rentals, etc., "(second) ail losses actvally sustnined icithin. the year and not 
compensated by Insurance or otlierwise, inclnding a reasonable allowance for 
dépréciation by use, wear and tear of property, if any." 

In the case of Mutual Benefit Insurance Co. v. Herold, 198 Fed. 
199, 215, the District Court of the District of New Jersey, speaking of 
similar language in the Corporation Tax L,aw of 1909 (36 Stat. 112), 
which also used the word "received," said : 

"This language seems elearly to Indicate that the net incomo, which is the 
measure of taxation, nieans what bas actually been received, and not tliat 
which, although due, has not been received, but its payuient for some reason 
deferred or postponcd." 

The language of the act of 1913 with respect to déductions for 
expenses is "ail the ordinary and necessary expenses paid within t'he 
year," and with référence to losses "ail losses actually susfained -with- 
in the year." In the case of Mutual Benefit Co. v. Herold, supra, 
the same court said of corresponding language of the act of 1909 : 

"Since, then, the language of the act is explicit in permitting only such 
déductions from the gross Income as were actually paid diiring the ouïrent 
year, it would be strange, indeed, if on the opposite side of the account the 
Company were charged with what it had not received diiring the ourrent year. 
Xo reason appears or lias been suggested for so radical and unwarranted a de- 
parture. Furthermore the word 'income' means, as already shown, that 
which has eomo in, and not that which might hâve come in, but did not. If 
expenditures mean what has been paid out, or outgoes, then income means 
what has come in, or receipts." 

[2] The ruling of the Treasury Department is to the contrary. 
Treasury Décision 2137, promulgated January 30, 1915. However, 
the régulations of the Treasury Department could not enlarge the 
net income made subject to the tax by the terms of the act. The act 
levies the tax "upon the entire net income arising or accruing from 
ail sources during the preceding calendar year to every corporation 
* * * organized in the United States" (section 2, subd. G [a], Act 
Oct. 3, 1913), and defines the net income to be that obtained by making 
certain déductions from "the income of such corporation, * * * 
received within the year from ail sources." (Section 2, subd. G [b], 
Act Oct. 3, 1913). Actual receipt within the current tax year is a 
condition to the levy of the tax, by the terms of the act as construed 
by the courts. The authority of the Treasury Department to make 
reasonable régulations for the exécution of the law would not con- 
fer on that department the power to add to the income, subject to the 
tax, as defined by the law. In the case of Edwards v. Keith, 231 
Fed. 110-113, 145 C. C. A. 298-301, the Court of Appeals for the 
Second Circuit said : 

"But no Instructions of the Treasury Department ean enlarge the scope 
of this statute, so as to impose the income tax upon unpaid charges for serv- 
ices rendered and which, for auglit any one can tell, may never be paid." 

What is there said of unpaid services applies with equal force to 
unpaid purchase money. If a seller accepts the notes of third persons 
in absolute payment, the rule would be différent. But where the ef- 
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fect o£ the transaction is a mère promise to pay, and not an actual 
payment, it cannot be said to be income, until it has been actually 
received, and is not subject to be taxed as such until its actual receipt. 
In United States v. Schillinger, 14 Blatch. 71, Fed. Cas. No. 16,228, 
the court said that: 

"In the absence of any spécial provision of lavv to the contrary, income 
must be taken to mean money, and not the expcctation of recoivlng it, or tho 
right to receive it, at a future time." 

In the case of U. S. v. Indianapolis, etc., R. R. Co., 113 U. S. 711- 
713 (Syl.) 5 Sup. Ct. 716, 28 L. Ed. 1140, the Suprême Court held 
that: 

"Interest on bonris of a • * * corporation earned by the company dur- 
Ing the year 187], but pa.yable by the terms of the coupons January 1, 1872, is 
not subject to the tax authorizod by section 15, Act July 14, 1870 (10 Stat. 
260), to be levied and eollected for and during the year 1871" 

— citing the case of Railroad Co. v. U. S., 101 U. S. 543, 25 L. Ed. 
1068. 
The gênerai language of the Act of October 3, 1913, is: 

"That there shall be levied, assessed, eollected, and paid annually upon the 
entire net income arising or accruing from ail sources in the preceding caleu- 
dar year." 

Upon the authority of the cases quoted from, this language, even 
though it were not restricted by that of paragraph (b) of subdivision 
G of the same act, would justify the imposition of the tax only upon 
income actually received during the tax year, as distinguished from 
that promised to be paid, but not in fact paid. 

This conclusion requires the direction of a verdict for the défend- 
ant. 
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Ex parte GRAVES. 

(District Court, D. Massachusetts. December 13, 1820.) 

No. 1920. 

1, Habcas corpus <S=>45{5) — Accused should prosecute writ of error to state 

courfs action. 

Where accused, held under a warrant for extradition to anotlier state, 
instituted habeas corpus proceedings in the state courts, in whlch he 
ralsed or could hâve raised the questions involving his rights under United 
States laws and Constitution, lie should prosecute a writ of error to re- 
view the décision of the highest court In the state, remandlng him to 
custody, before invoking the jurisdiction of the fédéral courts on new 
proceedings for habeas corpus. 

2. Extradition <&='35 — HaJieas corpus «©^SSCÎ) — Evidence that accused was 

at scène of crime is sufficient; petitioner must show he was not in de- 
manding state at any time when he could hâve committed crime chargea. 
"Where the indlctment charged that accused and other persons entered 
into a criminal conspiracy to destroy buildings lu another state by the 
unlawful use of explosives, and there was évidence before the Governor 
of the state, in whlch the accused was arrested that on the day speeifled 
such an explosion took place, and that accused was présent at the scène 
of the crime, the évidence was more than It was necessary for the dé- 
manding state to présent to secure the extradition of accused and peti- 
tioner is not entitled to be dischargcd on habeas corpus, unless he shows 
he was not in the demandlng state at any tlme when it was possible for 
him to hâve committed the crime charged in the indlctment ; it la an alibi 
to possibility. 

8. Habeas corpus <&=>93(2) — Objection that indictment does not state whether 
it is under contmon law or statute cannot be ralsed. 

In habeas corpus proceedings to procure release of accused from cus- 
tody under award for extradition, the objection that the indlctment was 
détective, because it dld not show whether the offense charged was a vio- 
lation of the common law or of a statute, cannot be raised. 
4. Habeas corpus <&=»92(2) — Accused cannot attack demandlng warrant for re- 
fusai to pay expenses. 

The objection that the warrant of the demandlng state explicltly pro- 
vides that that state shall not be responslble for the expenses of extra- 
dition is a matter for the sole considération of the Governor of the asylum 
state and cannot aftect an inquiry on habeas corpus proceedings to dé- 
termine whether the extradition proceedings were in substantlal con- 
formity with the Constitution and laws of the United States. 
6. Habeas corpus <S=>113(3) — Appeal not allowed, wher« questions were au- 
tboritatively settled. 

Where ail the questions ralsed In proceedings for habeas corpus to 
secure discharge from a warrant for extradition had been previously 
settled by décision of ihe United States Suprême Court and of the highest 
court in the state, and there was no doubtful question of f act, so that an 
appeal would be frivolous, no appeal will be allowed. 

Pétition by Edwin E. Graves for writ of habeas corpus. Pétition 
dismis^fid.^ 



iThe petitioner subsequently applied to Chlef Justice Rugg of Massachu- 
setts and to Mr. Justice Holmes of the United States Suprême Court to allow 
a writ of error to the Suprême Judicial Court of Massachusetts, and the appli- 
cations were refused. Thereafter he applied to the senior Circuit Judge of the 
First Circuit (Judge Blngham) to allow an appeal from the foregoing déci- 
sion, and it was allowed. 
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Frederick W. Mansfield, of Boston, Mass., for petitioner. 
J. Westpn Allgn, Atty.,. Gen., for respondent Keating. 

MORTON, District Judge. This is a pétition for habeas corpus. 
The petitioner is held by the Massachusetts authorities under a war- 
rant issued by the Governor of Massachusetts for rendition to the 
State of Illinois. The question is whether the petitioner's rights under 
the Constitution and laws of the United States hâve been disregarded. 
The case was heard upon the pétition, motion to dismiss, and answer, 
and such évidence was introduced as either party desired to oiïer. 
The petitioner moved for a jury trial. But the ■ f undamental facts 
on which the présent controversy turns are net in dispute, and I think 
that the motion should not be granted: It is denied. 

[1] The Governor of Illinois made two requests to the Governor 
of Massachusetts for the extradition of Graves ; the second being made 
in order to avoid and correct certain defects in the first. On both re- 
quests the Governor of.Màssachusetts issued extradition warrants. 
Graves filed in the, Suprême Judiciar Court pétitions. for habeas corpus 
attacking both warrants, which hâve been passed upon by the fuU 
bench of the court. It was ordered that upon the first warrant Graves 
be discharged, and that upon the second he be remanded for rendition. 
After that décision the présent, pétition, was filed. It raises the same 
questions which hâve been decided adversely to the petitioner by the 
Massachusetts Suprême Judicial Court, and other questions whiclj 
might hâve been presented tb that court. 

It seems to me that thè case comes scjuarely within the décision in 
Appleyard V. Massachug^etts, 203;,U. S.,223, 27 Sup. Ct. 122, SI L. 
Ed. 161, 7 Ann. CasJ 1073, in which, upon a similar state of facts, it 
is. said by the :court that, "regularly, the accused should hâve prose^ 
cuted.a writpf error to the Suprême Judicial Court of Massachusetts 
befôre invokj-ng the jurisdiction of the Circuit Cqurt of the United 
States upon habeas corpus" (Harlan, J., 203 U. Sr 225, 226. 27 Sup. 
Ct. 122, 123 [51 L. Ed. 161, 7 Ann. Cas. 1073] )r and that on this 
ground the pétition must be dismiSsed. 

[2] Upon the merits of the case as presented the same conclusion 
is reached. The indictment charges that on Marchll, 1920, Graves 
and other persons named therein entered into a criminal conspiracy 
to injure and destroy buildings in the state of Illinois by the felonious 
and unlawful use of explosives. There was évidence before the Gov- 
ernor of Massachusetts that on' the .day specified, such an explosion 
took place and that Graves was présent at the scène of the crime. Ob- 
vioUsîy such an explosion might be the resuit pf a conspiracy existing 
at the time when it occurred. The indictment allèges there. w,^s such 
a conspiracy and that Graves was one of the conspirators. 

.This is farther than the demanding state was requiredto go,. The 
petitioner is not entitled tobe. discharged on habeas corpus unless 
he shows that he was nOt in the-dematiding state at any time when it 
wis. possible for him to ha Ve cotijniîtted'j thç crime char géd in the 
indictmerit. He must establish an alibi to possibility, as well a;s tô 
actual présence. In the language of the Suprême Court: 
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' "The case is not to be tried on habeas corpus, ahd * * * when, as 
hère, it appears that tlie prisoner was in the state in tlie neighborhood of the 
time alleged, it is enough." Holmes, J., Strassheim v. Daily, 221 V. S. 280, 286, 
31 Sup. et. 558, ôCO (55 L. Ed. 735). . ' 

See, too, In re Montgomery (D. C.) 244 Fed. 967, affd. 246 U. S. 
656, 38 Sup. Ct. 424, 62 L. Ed. 924. . 

[3, 4] Objections to the formai sufficiency of the indictnient — e. g., 
that it does not inform the défendant whether he is indicted under a 
statute, and, i£ so, what statute, or under the common law, cannot be 
raised on habeas corpus proceedings. The objection that the IlHnois 
warrant explicitly provides that the state of lUinois siiall not be re- 
sponsible for the expenses of extradition, was held in Marbles v. 
Creecy, 215 U. S. 63, 30 Sup. Ct. 32, 54 L. Ed. 92, to be "a matter 
for the considération of the Governor of the former [the asylum] 
state when he received the officiai demand for the arrest and delivery 
of the appellant as a fugitive from justice," and not to bfe "a matter 
that could legally affect the inquiry before the Circuit Court on habeas 
corpus, whether the réquisition of the demanding state and the action 
thereon by the Governor of Missouri were in substantial conformity 
with the Constitution and the laws of the United States." Harlan, J., 
215 U. S. 69, 30 Sup. Ct. 34, 54 L. Ed. 92. 

While the formai sufficiency of the Illinois papers is not conceded 
by the petitioner, no serious argument has been made against them. 
They appear to be entirely regular. 

Certain other matters of Illinois law hâve been argued, but for the 
reasons already stated they are not open in thèse proceedings. 

[5] The pétition must be dismissed. Inasmuch as ail questions of 
law involved hâve been settled by décisions of the United States 
Suprême Court and of the highest court in Massachusetts, . ahd there 
is no do'ubtful question of fact, the exécution of the extradition war- 
rant ought not to be further Interfered with or delayed by thèse pro- 
ceedings. I shall therefore follow the practice approved in this cir- 
cuit by Judges Putnam and Lowell in Storti's Case (C. C.) 109 Fed. 
809, although I am aware that some doubt has, been Qxpressed abaut 
it and refuse to allow an appeal, which in my opinion would be frivo- 
lous. 

Pétition dismissed. 



Ex parte LAÏNE. 

(District Court, D. Massachusetts. December 13, 1920.) 

No. 1919. 

Habeas corpus >§=113(3) — Appeal denied, in absence of disputed questions of 
fact or unsettled questions of law. 

Where ail questions of • law involved in a habeas corpus proceeding by 
a person in custody under an extradition warrant hâve been settled by 
décisions of the United States Suprême Court, and there is no doubtful 
question of fact, an appeal would be frivolous, and wlU not be allowed. 

®oFor other cases see same toplc & KEY-NUMBEK In ail Key-Numbered Digests & Indexes 
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Pétition by John L. I^ayne for a writ of habeas corpus. Pet.tlùn 
dismissed. 

Thomas D. Lavelle, of Boston, Mass., for petitioner. 
J. Weston Allen, Atty. Gen., for respondent Keating. 

MORTON, District Judge. This case was heard on the petitioJî 
for the writ, the motion to dismiss, and the answer. Such évidence was 
introduced as either party desired to ofifer. 

The facts are similar to those in the Crowley Case, 268 Fed. 1016, 
with which this was heard, except that no question is made but what 
Layne was in the state of Michigan at the time allegèd in the com- 
plaints. The only points' relied on in his behalf are that the provisions 
of R. S. § 5278 (Comp. St. § 10126), and of the Michigan statutes 
(Comp. Laws 1915, § 15891), require the expenses of extradition to 
be paid by the demanding state, and that in this case the demanding 
State has e^tpressly exempted itself from paying them, and they are in 
fact being paid by a créditer of Crowley & Co., who was pursuing.him. 

This same point was raised and argued in the Graves Case, 269 
Fed. 461, which I hâve just decided and is covered by what is said in 
the opinion in that case ana the décision there cited. 

The pétition must be dismissed. Inâsmuch as ail questions of law 
involved hâve been settled by décisions of the United States Suprême 
Court, and there is no doubtful question of fact, the exécution of the 
extradition warrant ought not to be further interfered with or delayed 
by thèse' proceedings. I shall therefore follow the practice approved 
in this circuit hy Judges Putnam and Lowell in Storti's Case (C. C.) 
109 Fed. 809, although I am aware that some doubt has been expressed 
about it, and refuse to allow an appeal, which in my opinion would 
be frivolous. 

Pétition dismissed. 



In re CUNY. 

(District Court, S. D. Texas, nt Houston. November 3, 1920.) 

Aliens €=»63 — Effect of registering for foreign mllitary service after déclara- 
tion of intention. 

A Germaii subject, who in 1914, after having made his déclaration of 
intention, registered for milita ry service witli a German consul, held not 
entltled to admission to citiKensliip on sucli déclaration, but under the 
facts shown entitled to refile or make a new déclaration. 

Application of John Peter Cuny for naturalization. Dismissed with- 
out préjudice. 

M. H. Anthoni, U. S. Naturalization Examiner, of San Antonio, 
Tex., for the United States. 

HUTCHESON, District Judge. This is a hearing upon the ap- 
plication of John Peter Cùny to be admitted to citizenship. The gov- 
ernment, through the examiner, objects to his admission on the ground 
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that, in the summer of 1914, the petitioner, having theretofore filed 
his déclaration of intention to become a citizen of the United States, 
did register for military service with the German consul at Galveston. 
The contention of the government is that this registration invalidated 
the déclaration of intention, and therefore left the petitioner m the 
case of one without a déclaration of intention, wanting in one of the 
essential formai requisites for admission. 

The petitioner rephes that, while it is true that he did register, he 
did so, not for the purpose of aiding Germany, but in order that, after 
the vvar should be over, if he should at any time in his future life hâve 
an opportunity to go to Germany to visit his mother, he could not be 
excluded or imprisoned, and sought to emphasize this position by the 
proof, uncontradicted, that while he was technically a German sub- 
ject, because born in Alsace, he was born of French parents, educated 
in France, and always cherished a lively antipathy toward the Ger- 
mans ; that he knew, when he registered, that it woukl not be possible 
for him to return to Germany for service, and he registered, not with 
the intention of serving, but merely to préserve his standing. 

The petitioner is of high moral character, and the only objection to 
his admission is grounded on the point above stated. The laws that 
govern naturalization require that, to entitle an applicant to be admit- 
ted to citizenship, except in certain specified cases, there must be a 
déclaration of intention, which déclaration shall hâve been made not 
less than two, nor more than seven, years before the pétition for ad- 
mission is filed. Subdivision 4 of section 4 of the law (Comp. St. § 
4352, subd. 4) further provides: 

"It shall be made to appoar to the Katisfaction of the court * ♦ * that 
immediately preceding tlie date of his application," the petitioner shall hâve 
"rcsided continuously within the United States five years at least, and within 
the State or.territory whore such court is at the tlme held one year at least, 
and that during that time he has behaved as a man of good moral character, 
attached to the princlples of the Constitution of the TJnited States, and well 
disposed to the good order and happiness of the same." 

Within the seven-year period which the statute contemplâtes a déc- 
laration shall be operative there is no express provision of the law in- 
validating it, and the applicant stands before this court with a good 
déclaration and a good pétition, and, unless the other provisions of 
the statute quoted prevent his admission, he should be received. 

This I think it clear they do, for it is wholly inconsistent with the 
professions of the déclaration, "It is my bona fide intention to re- 
nounce forever ail allegiance and fidelity to any foreign prince, po- 
tentate, state, or sovereignty," and therefore inconsistent with that 
loyalty which a prospective citizen owes to the country whose citi- 
zenship he seeks, for him to attempt, during the period when his 
right to citizenship in the. adopted country is ripening, to reaffirm 
his allegiance to the country from which he cornes. If this 
were permitted, the very purpose of the five-year probation would be 
defeated, for it cannot be said that a man who, after professing in 
his déclaration of intention that he intends to forever renounce al- 
legiance to any foreign government, registers with the consul of a 
260 F.— 30 
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foreign government for its compulsory military service, has èonducted 
himself in the manner of one attached to the principles: of oUr Con- 
stitution, or well disposed to the good order and happiness of our 
country. , 

I dô not agrée, however, with the contention of the government that 
thisi action of thé applicant has invalidated his déclaration of inten- 
tion. As before stated, the statute does not in terms provide for its 
invalidation upon facts of the kind in question, and the record wholly 
fails to show any fraud upon the part of applicant at the time of mak- 
ing it vvhich would invalidate it. 

In view, therefore, of the fact that at the time of his registration 
the United States was not at war with Germany, and that the évi- 
dence not only fully acquits petitioner of any disloyalty to the United 
States, but furnishes a record of loyalty and efficient helpfulness in 
the war work of this government after the United States became a 
party to the cônflict, it is my opinion that the order in this case should 
be that the pétition of the applicant be dismissed without préjudice, 
with the right to refile, or, if he is so disposed, to withdraw the 
déclaration as a basis for filing the pétition in any other district to 
which he may remove, with thé right to the petitioner to be admitted 
upon showing that for a period of five years prior to the filing of his 
new pétition he conducted h'mself in the manner which the statute 
requires this five yesrs to be arrived at, without taking into considéra- 
tion any time prior to the registration with the German consul; and it 
will be so ordered. 



In re WATKISS. 

(District Court, S. D. Texas, at Houston. December 28, 1920.) 

Alîens i®=>6â^Dnsuccessful attempt to volunteer in alien atmy after flecla-^ 
ration does not bar admission. 

Where an aliei), wlio had declared }ils intention to, hecome a citizen, 
thereafter attempted to volunteer for t&e military service , of his native 
country, but was rejectcd, so that he took no oath of alleglanee in con- 
nection therewith, his act was not a récognition of the claim of his native 
country to: bis services, and therefore does not bar his admission to eitl- 
zensliip, as his registration for coinpulsory service would bave done. 

Pétition by John Walford Watkiss for admission to citizenship. 
Petitioner ordered admitted. 

M. H. Anthoni, U. S. Naturalization Examiner, of San Antonio, 
Tex., for the United States. 

HUTCHESON, District Judge. This is a hearing on the pétition 
for citizenship of John Walford Watkiss, a subject of Great Britain, 
whose papers are in proper form, and who stands accredited iii every 
respect for the award of citizenship, except for the objection raised 
by the government, through its examiner, that petitioner did, sub- 
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sequent to the date of the exécution of his déclaration of intention, en- 
deavor to enlist in the British armies for service in the World War. 

This endeavor took the f orm, first, bef ore the United States entered 
the war, of a call at the British consulate at Galveston, with an ofifer 
there to enlist in the British army, foUowed by rejection, on account of 
applicant's being a married man ; and, second, af ter the United States 
had entered the war, by an endeavor on the part of petitioner to en- 
list in the Canadian forces. Neither of thèse efforts to enlist was suc- 
cessful, and the petitioner did not, in connection with either one of 
them, take any oath of allegiance, nor register nor otherwise submit 
himself for compulsory service. 

' The record containing no proof of a provision for compulsory mili- 
tary service in the British army applicable to petitioner at the time 
when he undertook to enlist in it, his act must be held to be that of a 
volunteer, which neither in fact nor in law was a récognition of the 
authority of the British government, or an act of allegiance thereto. 
This being true, I find nothing in the conduct of petitioner which 
could be said to be contrary to the Constitution of the United States, 
or other than well disposed to the good order and happiness of the 
same. 

In the Case of John Peter Cuny, 269 Fed. 464, opinion filed the 3d 
day of November, 1920, where the applicant registered with the Ger- 
man consul, I hâve set out the reasons which induced me to hold that 
that pétition should be denied, and to that opinion I refer for the gên- 
erai considérations controiling hère. Applying those considérations to 
this case, I think it clear that this pétition should be granted, and the 
applicant admitted, for, while the distinction at first blush between 
this and the Cuny Case may appear narrow, it is none the less clear, 
resting as it does upon the fact that the act of Cuny was a rendering 
allegiance to a compulsory requirement, and therefore an attorning or 
act of fealty to the German government, ^yhile the acts of Watkiss were 
merely voluntary acts of a person who felt the call of a righteous cause, 
and desired todo his part in it, with no attorning to or récognition of 
the authority of the British government qver him. 

It is therefore my judgment, and it will be so ordered, that the peti- 
tioner be admitted. 



468 209 FEDEBAr, EEPOKTEU 

THE MACONA. 

(District Court, S. D. New ïork. May 13, 1020.) 

Salvage <S='18 — Seamen not entitled for services to stranded vessel not 
abantkineâ. 

The seamen of a vessel, wliicli strauded before the voyage was ter- 
ininated, but whicb had iiot been abaudoned, are not entitled to ssilvage 
for services in getting tlie vessel afloat, which were arduous and more 
exacting than the ùsual work at sea, but which entailed no hardship, an(i 
required no labor outside of usual working liours, except that which 
was paid for as overtime. 

In Admiralty. Libel by H. Gjessing and others against the steamship 
Macona and the Barber Steamship Lines, Incorporated. I,ibel dis- 
missed. 

Isidore A. Rabinow, of New York City, for Hbelants. 
John W. Crandall, of New York City, for respondents, 

LEARNED HAND, District Judge. The rule in this circuit ap- 
phcable to this class of cases was laid down in what for me must be 
taken as authoritative form in The C. P. Minch, 73 Fed. 859, 20 C. 
C. A. 70 (C. C. A. 2d). There a schooner on the Lakes had been 
overtaken by tempestuous weather and was pounding on a bar. Her 
master and part of the crew left, but the mate and two of the crew, 
with two passengers, remained. Eventually she was brought to safety 
through the efforts of the mate. The services were highly meritorious, 
but, as there had been no definite abandonment, the libel was dis- 
missed, following the décisions in The John Perkins, Fed. Cas. No. 
7,360, and The Acorn, Fed. Cas. No. 10,252. In The G. F. Bielman (D. 
C.) 108 Fed. 878, affirmed Gilhraith v. Stewart Transp. Co,, 121 Fed. 
540, 57 C. C. A. 602, 64 L. R. A. 193 (C. C. A. 7th), the same rule was 
appHed under circumstances very like the case at bar, except that there 
was some color to assert that she was abandoned. The vessel complet- 
ed her voyage as hère, and in The C. P. Minch, supra. Very recently, 
in The Georgiana, 245 Fed. 321, 157 C. C. A. 513, the Circuit Court of 
Appeals for the First Circuit allowed salvage in a similar case, but pre- 
cisely for the reason that there had been a final abandonment. 

Therefore there is no reason in the later cases to question the rule, 
laid down by Judge Lacombe in The C. P. Minch, supra, that either 
the vessel must be a total loss or she must be abandoned by her master. 
The language of Justice Story, in The Hope, 10 Pet. 108, 122, 9 L. 
Ed. 363, has at times led to contrary suppositions, but in The C. F. 
Bielman, supra, it was explained as not inconsistent with the rule. . 
Justice Story, in The Two Catherines, Fed. Cas. No. 14,288, showed, 
I think, what he meant by his subséquent language in The Hope, su- 
pra. While the old and harsh rule obtained which made wages dé- 
pendent upon freight, courts were glad to snatch at any excuse under 
the name of salvage to avoid its conséquences. But, even in that case, 

©ssFor other cases see same toplc & KET-NUMBER in ail Key-Numbered Dlgeats & Indexes 



THE MACONA 469 

C269F.) 

the vessel was an abandoned wreck, of which only some of the gear 
was salved. 

In the case at bar, with every allowance, I can see no reason 
to treat the case as one of hardship. There was certainly no danger, 
not even the usual dangers of the sea ; and while the work was more 
exacting than the usual work at sea, it cannot by any stretch of imagi- 
nation be considered as comparable to work which seamen are repeat- 
edly called upon to perform in the usual course of their duties. The 
weather was not cold, and there were no storms ; the work was not per- 
formed in water, and, while it was monotonous and long, it entailed no 
hardship or exhaustion, since it was performed only at regular hours, 
except for the overtime, for which the men were paid extra. A 
seaman's work is not capable of nice définition, and is notoriously 
irregular in its demands upon him. When he signs the articles, he ac- 
cepts obligations which in the long history of the sea bave always 
subjected him to periods of intense, and at times protracted and ex- 
hausting, labor, as at other times they permit him long periods of rela- 
tive ease, at least in modem times. It will not, I think, tend to im- 
prove the conditions of bis employment to try exactly to parcel out just 
when his work as seaman ends; certainly it will make difficult that 
discipline which at sea, if anywhere, must remain a condition of safe- 
ty. To make an award in the case at bar I must hold that, whenever 
a ship is upon a strand, the duties of the crew are at an end, and that 
they are not obliged, by virtue of their duties as such, to do their ut-- 
most to lighten her, so that she may proceed upon her voyage. 
Libel dismissed, without costs. 
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POTTER V. PAYNE. 

(District Court, E. D. New ïork. November 24, 1920:) 

Salvage "S=>13, 30 — Tug, pulling barge off shore and towing to anchorage, 
beld to hâve rendter«d salvage worth $1,500. 

Where a barge, which was beiiig dragged out to sea in Ice with the ebb 
tlde, brought up on Sandy Hook near the turn of the tlde, and, though 
there was no great immédiate danger, the captain hoisted a distress sig- 
nal, a tug, which pulled the barge ofï shore and took her to the anchorage 
oiï Staten Island, held to hâve rendered a salvage service, rather than a 
mère towage service, and entitled to an award of $1,500, though the diffl- 
culties encountered were no more than she would liave undertaken in 
towing a schooner up the harbor at the same time. 

In Admiralty. Suit by Leta D. Potter against John Barton Payne. 
as agent, etc; Decree for libelant. 

Foley & Martin, of New York City, for libelant. 
Macklin, Brovvn, Purdy & Van Wyck, of New York City, for re- 
spondent. 

CHÀ'B^IELD, District Judge. Most of the façts entering into the 
situation are not contradicted. Three barges, anchored in behind 
Sandy Hook, had been aiïected by ice iîoes for a good part of the 
night, and during an entire afternoon had been dragged with the ebb 
tide out to sea. The Conewaga happened to bring up on Sandy Hook 
at a time so near the turn of the tide that no further danger of drifting 
out to sea until the next ebb tide could hâve been in the minds of 
any of the parties. But in the meantime, with deeper water on the 
flood tide, the Conewaga might bave been carried further ashore by the 
west wind, which not only was working around, but apparently in- 
creasing in strength. I think it very likely that during that afternoon, 
when the wind got up to the velocity of 17 miles movement for an 
hour, that the boat would hâve been in a bad situation as the tide rose, 
even though the ice floes diminished in quantity. The International 
apparently got back about the time the tide turned again to run out, 
and there were other towboats in the neighborhood, so that the dan- 
ger of having to spend the night on the shore does not now seem verj' 
great; but it seems to me entirely reasonable that the captain of the 
Conewaga, not knowing whether the International or some other tug 
would corne to his relief, and not knowing what might happen as the 
wind increased and the tide came in, sought help. 

The reason for showing the distress signal may hâve been particu- 
larly that he wanted to get in communication with some one who 
could either rescue him or communicate his plight to the Reading Com- 
pany. But at any rate he was aground on the Sandy Hook shore in a 
position where he did not drift further, and the court cannot find that 
his showing a distress signal was solely for the purpose of communi- 
cating a message. It is évident f rom the testimony that the Juno saw 
the distress signal, so that it could not hâve been down before they 
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started to the rescue. If it was taken down after tliat, it makes little 
différence whetHer it was because the Jutio was coming or because 
the captain had no further reason to communicate with the shore. 

It appears from the testimony that there was little danger in puUing 
the boat ofl^ shore, and taking her out, so as to get into the Swash 
Channel, which was probably the shortest as well as the most f ree from 
ice route up the bay, so that the difficulties encountered by the Juno 
were no more than she would hâve undertaken in towing a schooner 
up the harbor on that afternoon at ordinary towing rates. There is 
nothing to indicate that the opening of the Juno's seams came par- 
ticularly from towing the Conewaga. She must hâve corne in contact 
with the ice floes substantially as much during that day in cruising 
around as she did in puUing the Conewaga ofif, except for the im- 
médiate time when she was approaching the Conewaga. 

The services rendered by the Juno, therefore, consist principally 
of a towage service, but under the circumstances there is nothing 
Teprehensible, at least, in taking the Conewaga to the anchorage off 
Staten Island, instead of leaving her at some unprotected point around 
Sandy Hook; it being évident that there was too much ice and too 
much danger to undertake to put her back behind the Hook at that 
time. 

The libelants hâve asked for a salvage award of $5,000. The claim- 
ant considers that the amount which might be charged for bringing 
the barge from close to shore out into deep water, where she could 
drop her anchor, which he estimâtes at $150, should be the limit of the 
award. 

I think the services were in the nature of salvage services, rather 
than a mère towing of the boat a short distance to anchor, and while 
there were no éléments of danger to the Juno, and no immédiate im- 
pending disaster to the Conewaga or her cargo, I think that the situa- 
tion was sufificiently serious, so that the possible stranding of the 
Conewaga should not be lost sight of. I think that $1,500 would be a 
fair award, and direct a decree for that amount. 

If the amount of the decree is paid, and the apportionment between 
the boat and the cargo taken care of by the claimant, then no further 
ôrder is necessary. In case the claimant is unable to arrange this ap- 
portionment without further litigation, the decree will be left open, 
so that the proper party may be brought in. 
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BRUMBAUGH et al. v. GOMPERS et al. 

(Court of Appeals of District of Columbia. Submitted October 13, 1020. De- 
cided November 8, 1920.) 

No. 3381. 

1. Adverse possession <S=66(1) — Possession beyond true line to established 

boundary is adverse. 

Possession by a lot owner for 30 years to a boundary clearly defined by 
a fence and building, which was beyoud tlie true boundary of the lot, is 
adverse possession to the established boundary. 

2. Adverse possession <S=>43(3) — Transfer of pfoperty sustaiiis taclfing of pos- 

session beyond true boundary. 

Proof of regular conveyances of the tltle to a lot is sufficient to sustain 
a tacking of adverse possession by the lot owners of a strip betvveen the 
true boundary of the lot and an established fence, to whicli the owners 
claimed, though that strip was not included in the description in the 
conveyances. 

3. Injunction <S=>1I3 — Plaintiff held to hâve waîved right to niandatory in- 

junction for renioval of building. 

Where a lot owner, at the time construction of a building on the ad- 
joining lot was begun, claimed tltle to a strip beyond the true line by ad- 
verse possession, whereupoii the work was stopped vintil the owner wrote 
a letter, which niight hâve been rcasonably construed as a surrender of 
the right by adverse possession, the right to a inandatory injunction for 
removal of the building after several storics had been conipleted, so that 
the removal woulc hâve cost a large sum, was waived. 

4. Injunction <S=195 — After waiver of rîglit to injunction, equity can requiro 

compensation for land oecupied by building. 

Where a lot owner had waived bis right to a mandatory injunction for 
the removal of a building which encroached upon his premises, equity can 
nevertheless require the owner of the building to pay just compensation 
for the strip taken. 

Appeal from the Suprême Court of the District of Colutnbia. 

vSuit for mandatory injunction by Catherin E. Brumbaugh and an- 
other against Samuel Gompers and others, trustées of the American 
Fédération of Labor, and others. There was a decree dismissing the 
bill, and complainants appeal. Reversed and remanded. 

Andrew Wilson and J. P. Schick, both of Washington, D. C, for 
appellants. 
J. H. Ralston, of Washington, D. C, for appellees. 

ROBB, Associate Justice. This is an appeal from a decree in the 
Suprême Court of the District, dismissing appellants' bill for a manda- 
tory injunction requiring the removal of so much of appellees' build- 
ing as encroaches upon appellants' premises, known as No. 905 Massa- 
chusetts Avenue Northwest, in this city, and "for such other and fur- 
ther relief as to the court may seem proper and the exigencies of the 
case may require." 

Prior to 1873, Marion F. Thompson was the owner of land in this 
city, which, by subdivision in 1879, became in part lots 11, 12, and 13, 
in square 370. In 1882 Marion F. Thompson conveyed lot 13 to Fran- 
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cis G. jMiddleton, who, by will dated August 18, 1882, devised the lot 
to his wife, Ida M. Middleton. On June 19, 1906, Mrs. Middleton, 
then the wife of William O. Shumate, conveyed to the appellant Cath- 
erin E. Brumbaugh. Marion F. Thompson died in 1905, and by her 
will devised above lots 11 and 12, which lots, under partition proceed- 
ings, were conveyed to appellees on August 13, 1915. It thus appears 
that the parties hereto derived their titles f rom a common source ; the 
purchase by appellants antedating that of the appellees. 

Lots 11, 12, and 13 form the northwestern corner at Massachusetts 
avenue and Ninth Street Northwest; the three lots running back to 
an alley and lot 13 being west of lot 12. Prior to the érection of ap- 
pellants' dwelling house in 1883, and before there was any building 
upon the southern or front part of lot 12, there were two old build- 
ings extending north and south on the rear portion of lot 12 — the 
northerly building being 30 feet long and reaching almost to the alley ; 
the other building being a little more than 20 feet long. Connecting the 
westerly walls of thèse two old buildings was a permanent fence. The 
uncontradicted and convincing évidence is to the eiïect that, since the 
érection of appellants' dwelling house on lot 13 in 1883, the owners of 
that lot bave had open, actual, and exclusive possession of the land 
up to the walls of the two old buildings and the fence Connecting them, 
and thence to a Une running in a southerly direction to the northeast 
corner of the dwelling house. In the rear of lot 13, and along its 
easterly side, was a brick walk extending to the alley. After appel- 
lees had acquired title to lots 11 and 12, lot 12 was surveyed, and 
the westerly Une f ound to encroach to some extent upon the land that 
had been in the possession of appellant Catherin E. Brumbaugh and 
her predecessors in title since 1883, including, of course, a part of the 
brick walk. 

In July of 1915, after appellees had arranged for the purchase of 
lots 11 and 12, plans were prepared for the érection of a seven-story 
fireproof structure on those lots. Thèse plans were seen by the appel- 
lant Dr. Brumbaugh, who acted for his wife throughout, and he made 
certain suggestions looking to the safeguarding of his wife's interests, 
but nothing was said at that time as to any claim by adverse posses- 
sion. In the early part of November following, when the excava- 
tion for the foundation of the new building had reached the rear 
portion of lot 12, appellants discovered that the excavation extended 
west of the line of the old buildings and fence already mentioned, 
and thus encroached to sûm.e extent upon the land claimed by the 
appellants. Thereupon the superintendent of construction was noti- 
ûtd that "he must stay on the far side of the dividing line, which had 
been held since 1883." That this line then was pointed eut to the 
superintendent there can be no doubt. Appellants say the work then 
was discontinued for several weeks, but the superintendent testifies 
that in about a week he received orders from his superiors to pro- 
ceed, and that work then was resumed immediately. We incline to the 
view that the recollection of the superintendent is correct on this 
point. A week after the notice had been given the superintendent, 
appellants wrote the following letter to the architects : 
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. "In cojisideration of your assurances in our rocent conversation at j'our 
office, and especially that the building of the A. F. of T.. will not eut into or 
encroach upon the east wall of our résidence — that wall and the retaining 
wall in the rear Une of the property havlng stood intact since 1870 ; since be- 
fore 1877 (more than 30 years) — and the further fact that your, wall in the 
rear, portion of the lot will be kept away from the Une dlviding the properties, 
wc hâve decided to permit the dlviding rear wall to be taken down (proper 
tempotary protection to be put up to prevent accident on our slde). In this 
connection it should be borne In mlnd that this fence has retained a légal 
right to a llttle more distance than the D. C. surveyor would seem to give us lu 
hls Une through the said wall (by reaaon of adverse possession over 38 years). 
Bvery Inch of ground In the rear is of importance to us in the way of lignt 
and air. The contractor has said that he w 111 take off a foot from the east end 
of our rear shed, to permit egress and ingress from the àlley, and promptly 
restore everything to its proper condition on our property. The air shaft and 
dead walle opposite our house are to be whlteued, and the chimneys earried up 
to protect our draft," 

Appellants, of course, noted the progre.ss of the work on the new 
building and testified that they "protested constantly to those connected 
with the work"; but no written protest was made until March 9, 
1916, when the building had progressed to the second or third story. 
On that date appellees were notified of appellants' claim, and asked 
"whether thèse matters can be adjusted amicably, or whether it will be 
necessary to look to légal protection of our légal rights, which seem 
to hâve been wholly overlooked through disregarding 'adverse pos- 
session,' " as above noted. On March 20th appellants, in a further 
communication, suggested that the matter be submitted to arbitration; 
but, appçllees making no response, the présent bill was filed April llth 
follo\!i^ing, 

The court below, being of opinion that "a case for équitable relief 
had not been made out" and "that adverse possession had not been 
shown," dismissed the bill. 

[1] We are unable to accept the finding of the. trial court that ad- 
verse possession has not been shown. The évidence is ùncontradicted 
that for a period of more than 30 years the eastérn boundary of lot 
13 was not the line as surveyed for the sale to appellees, but the line 
claimed by appellants and formed by clearly defined boundaries. In 
our view, no clearer case of adverse possession could be made. Ru- 
dolph V. Peters, 35 App. D. C. 438, Ann. Cas. 1912A, 446; Johnson 
V. Thomas, 23 App. D. C. 150. 

[2] Some suggestion is made that there has been no tacking of 
.possession, within the meaning of the law. This contention may be 
put out of view by a citation of the following authorities: Reid v. 
Anderson, 13 App. D. C. 30; Lea v. Polk County Copper Co., 21 How. 
493, 16 L. Ed. 203; 111. Steel Co. v. Paczocha, 139 Wis. 23, 119 N. 
W. 550; St. Louis S. W. Ry. Co. v. Mulkey, 100 Ark. 71, 139 S. 
W. 643, 'Ann. Cas. 1913C, 1339; Viking Co. v. Crawford, 84 Kan. 
203, 114 Pac. 240, 35 L. R, A. (N. S.) 498; 2 C. J. 82, 83. 

[3] We corne npw to a more serions question. Appellants knew 
early in Novembeiy that it was the purpose of appellees to foUow the 
surveyor's line, and, while the verbal notice to the superintendent 
was sufficient to apprise appellees of the adverse claim, appellants' 



BRUMBAUGH V. aOMPEES '475 

(269 F.) 

attitude thereafter was equivocal. The letter of November llth was 
susceptible of the interprétation that appellants, under certain con- 
ditions, would permit more or less of an encroachment upon their 
preiiiises. Appellants now say they did not mean to yield any of their 
rights, and that, in any event, appellees did not fulfiU conditions men- 
tioned in the letter. The f act remains, however, that bef ore taking any 
definite action appellants permitted the érection of the building to pro- 
ceed up to the third or fourth story, when they must hâve known 
that a change in the bnilding wall to conf orm to their claim would 
cost thousands of dollars. Having in mind that the encroachment 
upon appellants' premises was comparatively slight, that the sur- 
veyor's Une was foUowed, and that there was no willful disregard 
of appellants' rights, we are of the view that appellants are in no posi- 
tion to ask a court of equity to hâve the encroaching portion of the 
building removed. It will be noted tliat, upon receipt of appellants' 
notice by the superintendant, work was discontinued until a time 
subséquent to the letter of November llth. Instead, therefore, of 
adhering to the letter of the notice theretofore given, appellants 
assumed a less definite attitude, resulting in the resumption of the work. 
Appellees than may hâve concluded that, if appellants' claim* finally 
was established, in no event would appellants demand more than com- 
pensation for the land taken. If appellants then intended to insist 
upon their légal right to actual possession of the land in dispute, rather 
than upon their right to compensation therefor, the situation was such 
as to require more definite action than was taken by them, and, should 
a court of equity now grant the relief prayed, an injustice would be 
donc the appellees. Whitney v. Union R. Co., 11 Gray (Mass.) 359, 71 
Am. Dec. 715; Smith v. Spencer, 81 N. J. Eq. 389, 87 Atl. 158; 
Roberts v. Nor. Pac. R. Co., 158 U. S. 1, 15 Sup. Ct. 756, 39 L. Ed. 
873. 

[4] But appellees hâve appropriated some of appellants' land, and, 
while appellants may not recover possession, equity requires that they 
receive comi^nsatory .^damages. Indeed, in the argument at bar 
counsel for appellees conceded that if appellants' claim of adverse 
possession was sustained, they would be entitled to compensatory 
damages. While appellants waived their right to hâve their property 
restored, it would be an unconscionable thing to rule that they had 
made a gift of it to the appellees. We are satisfied that they intended 
no such thing. 

The decree must be reversed with costs, and the cause remanded 
for further proceedings in conformity with this opinion. 

Reversed and remanded. 
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MONAHAN V. MURRAY et al. 

UNITED STATES ex rel. MURRAY et al. v. DOYLE, Judgc. 

(Court of Appeals of District of Columbia. Submitted Octobcr 11, 1920. De- 
cided November 8, 1920.) 

Nos. 3364, 3367. 

1. Courts ©s'ISCKé) — Hearing for approval of bond on appeal from municipal 

court must be liad within two days after last date for flling. 

Under Code of Law 1901, § 31, requiring bond on appeal from the 
municipal court to be given within six days after entry of judgment and 
the rule of the Suprême Court of the District requiring two days' notice of 
application for the approval of tlie bond, the two days' notice of tlie 
hearing must expire not more than two clear days after the bond Is 
filed, if It Is flled on the iifth or .sixth day after judgment. 

2. Courts <S=>190(4) — Approval of Bondi on appeal from municipal court 

Diuic pro tune cannot be entered after disapproval and expiration of time. 
Where a bond on appeal from the municipal court was disapproved at 
the hearing on the last day on which such hearing could be had, the 
right of appeal cea.sed, and the municipal court judgment became iinal, 
so that an order approving the bond could not thereafter be entered nunc 
pro tune, though the court could hâve continued the hearing to a subsé- 
quent date and then approved the bond. 

3. Courts ©=>190(4) — Bond on appeal from municipal court stiould be dis- 

approved on r«asonable objection. 

The requîrement of a bond on appeal from a municipal court judg- 
ment is for the protection of the appellee, and the court, therefore, should 
not approve any such bond to which tbere is any reasonable objection. 

Appeal from the Suprême Court of the District of Columbia. 

Action in the municipal court by George O. Murray and another 
against Thomas F. Monahan, appealed by défendant to the Suprême 
Court of the District, consolidated for hearing with an application by 
the United States, on the relation of George O. Murray and another, 
against Michael M. Doyle, one of the Judges of the Municipal Court 
of the District of Columbia for mandamus, requiring the issùance of a 
writ of restitution. Appeal in the first case dismissed and application 
for rnandamus denied, and the défendant in the first case and relators 
in second case, appealed. Judgment dismissing appeal affirmed. Judg- 
ment denying mandamus reversed and remanded. 

W. C. Balderston, of Washington, D. C, for appellant in 3364, and 
appellee in 3367. 

R. B. Dickey, of Washington, D. C, for appellees in 3364, and ap- 
pelants in 3367. 

ROBB, Associate Justice. Thèse cases were consolidated for hearing 
in the trial court and were heard together hère. The first involves the 
action of the trial court in dismissing the appeal from the municipal 
court ; the trial court being of the view that the municipal court, having 
disapproved the appeal bond, vi'as without authority, after the expira- 
tion of the appeal period, to approve the bond nunc pro tune. The sec- 
ond appeal is from an order of the trial court, dismissing the pétition 

©saFor other cases see same topio & KBY-NUMBEK in ail Key-Numbered Digests & Indexes 
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of appellant (appellee in the first case) for a writ of mandamus requir- 
ing the municipal court to issue a writ of restitution. 

The Murrays instituted a suit in the municipal court for the recovery 
of possession of certain described premises, alleging that they were 
bona fide purchasers of the same and necessarily required them for 
their own use and occupancy. On Novemher 5, 1919, judgment for 
possession was rendered and an appeal noted. On November lOth, 
which was within the six days allowed by section 31 of the Code for the 
giving of an appeal undertaking, notice was given appellee, under rule 
7 of the Suprême Court of the District, that the appealing party, on 
the 13th of November following, would "offer Frank Frazanno * * * 
and Chas. D. Hood * * * as sureties on the undertaking to be en- 
tered into herein." On November 13th it developed, during the exami- 
nation of Frazanno, that he was under some misapprehension as to his 
liability under the undertaking he had signed. Whereupon Frazanno 
announced to the court that he did not "care to go on this bond." The 
cosurety then stated to the court that counsel for appellant had failed 
to make agreed financial arrangements with the sureties. Thereupon 
counsel for the appealing party "said he would hâve the money by 4 
o'clock if they (the sureties) would wait. The sureties said they did not 
care to go on the undertaking anyway." Thereupon the following entry 
was made by the municipal court judge: 

"Within bond disapproved; both sureties nppearing and expressing a de- 
sire to witlidraw." 

On November 19th, following, new counsel appeared for the appeal- 
ing party and moved the court to approve the undertaking theretof ore 
disapproved. A copy of the motion was served upon counsel for the 
opposite party, but the record fails to show that any notice was given 
the sureties on the undertaking. On the day named in the motion the 
court, after hearing counsel for the parties, entered the following order: 

"Upon liearing of the motion flled heréin to approve tlie appeal bond, here- 
tofore disapproved, sueh disâp'proval beiiig based solely \ipbn the expr'essed 
désire of the sureties to withdraw, the sureties being otherwisé sufficient, it 
atoearing to tlie court that it was wlthout authority in law to disajpprove sald 
bond, the said appeal bond filed herein is hereby and herewith appi-oved this 
20th day of November, 1919, as of and for the 30th day of November, 1919." 

The afpeal was dismissed in the court below on motion of the plain- 
tififs, who subsequently filed their pétition for mandamus. 

Under section 31 of the Code an appeal from a judgment in the 
municipal court may not be allowed "unless the appellant, with sufficierit 
surety, approved by the justice [now municipal cotirt judge] shall enter 
into an undertaking to satisfy and pay whatever final judgment may be 
recovered in the appellate court," and such an undertaking "must be 
given within six days, exclusive of Sundays and légal holidays, after 
the entry of judgment." 

By a rule of the Suprême Court of the District, which this court sus- 
tained in Fowler v. Quigley, 38 App. D. C. 214, two clear days' notice in 
writing must be given the appellee of the application for the approval of 
the abové bond. 
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In Beal v. Cox, 14 App. D. C. 368, a justice of the Suprême Court of 
the District had refused to approve an appeal bond, because not satis- 
fied as to the genuineness of the signature of the surety. After the ex- 
piration of the time within which a bond might hâve been filed, a mo- 
tion was made for the approval of the disapproved bond, nunc pro tune. 
The court overruled this motion, upon the ground that it was "équiva- 
lent to an ofïer of a new bond after the period allowed therefor had 
expired." This court ruled that, had an application been made at the 
time of the first hearing for leave to take testimony, it would hâve been 
the duty of the court to hâve granted the motion, and that, had the court, 
upon hearing, decided to approve the bond a formai entry might hâve 
been made, nunc pro tune. In disposing of the case however, this court 
said: 

"When thé justice refused to approve the bond for any reason, it cannot 
be cousiderçd as 'flled,' or any longer before liini. The only recourse, then, 
is to appiy for- tiine to prove the genuineness of the bond, or to reoffer it, or a 
.stibstitutë bond, within tlie time limited by the rule." 

The court. sustained the action of the trial judge — ■ 

■'in refuslng to consîder the bond when offered the second time, because his 
powër to approve an appeal bond in the case had ceased with the expiration 
of the time allowed in the rule." 

In Mulvihill v. Clabaugh, 21 App. D. C. 440, involving an appeal 
bond in the Suprême Court of the District, this court said: 

"ïhe bond is an instrument, in tbe meaning of the rule, without any effect 
nintiL it is: approyed by the co.urt or judg* tliereof." 

[1,2] We think the above décisions controlling in this case. The 
statute requires the appeal bond to be filed within six days after the 
entry of judgment, and the two clear days' notice to the appellee of the 
hearing for the approval of the bond must expirp not more than tvyo 
clear days after the bond is filed, when that instrument is filed on the 
fifth çr sixth day after judgment. The first hearing in the municipal 
court for the approval of the bond hère involved was on the last day 
within which such a hearing might hâve been noted under the rule. 
When the sureties sought to withdraw, for the reasons stated, the court, 
as suggested in Beal v. Cox, might hâve continued the hearing and 
determined the question later, nunc pro tune, thus preserving the juris- 
diction of the court. But this was not done, , nor did the appealing 
party ask f or delay or further opportunity to be heard. The court, as 
-in Beal V. Cox, disapproved the bond and, in the circumstances, termi- 
nated the appeal. When, therefore, the second application was, .made 
to the judge for the approval of the bond the judgment of the court 
had become final, and it vi^as beyond the pgwer of the court to allow 
an appeal therefrom. The attempted appeal, was abortive, because sup- 
ported by no bond. ; , 

[3] It is unnecessary to consid^r- whether the muriicipal court was 
right or wrong in permittingitbe sureties to withdraw, but itmaybe 
;observed that the purpose of thç; statute is the protection of the .appel- 
lee, and the court should approve no bond as to which there is anj 
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reasonable objection. Moreover, the hearing required by the rule is for 
the express purpose of developing any infirmity in the bond. 

As to the àppeal in No. 3367,' no appèal having been perfected from 
the judgment in the municipal court, it follows that it became the min- 
isterial duty of the judge to issue a writ of restitution. We are quite 
certain, however,.that it will be necessàry to do no more than indicate 
our view of the matter, and, while it will be necessàry to reverse the 
judgment, with çosts, in this appeal, no fornial order to tbe municipal 
court needbe made. The judgment is affirmed, with costs, in No. 3364; 
but in No. 3367 the judgment is reversed, with costs, and the cause 
remànded for f urther proceedings. 

No. 3364: Affirmed. 

No. 3367 : Reversed and remànded. 



UNITED STATES ex rel. McDCFFIE v. HAWLEY et al. 

(Court of Appealsof Di.sti'ict of Columbia. Submitted October 6, 1920. De- 
cided. November 8, 1920.) 

No. 3417. 

Mandamus <S=3(1) — ^Not issùed to require licensing of dentist, where board 
offers anothér examination. 

Mandamus will not Issue to compel the board of dental examiners to 
issue a certlficate authorizing relator to practice dentistry, on the relator's 
clalm that he dîd not fail in his examination, but that tljc board Will- 
fuUy and fraudiilently refused to issue the eertiflcate, if tlie relator has 
a retoedy by taking a second examination, which the board offered to 
. glvehim. , ■,, i 

. Appeal from the Suprême Court of the District of Coluitibia. 

Mandamus by the United States, on the relation of Charles R.' Mc- 
Duffie against Ç. A. Hawley and others. Application denied, ànd rela- 
tor appeals. Affirmed. 

W. .G. Gardiner, of Washington, D. C, for appellant. 
■ "ë.. H, Stephens and P. H. Marshall, both of Washington, D. C, for 
appellees. . ' 

SMYTH, Cbief Justice. The application of the relator for a writ 
of rnandamus, commanding the board of dental examiners of the 
District of Columbia to issue a certificate authorizing him to practice 
dentistry in the District, was denied by the lower court, and he brings 
the case hère for review. 

An act of Congress déclares: 

"That It shall be unlawful for any person to practice dentistry In the Dis- 
trict of Columbia uhICkSS such person sball reglster with the health offlcer in 
compliance with the requirements hereinafter provided." 

It provides for the appointment of a board of dental examiners by 
the commissioners of the District, directs that they test the fitness and 
pass on the qualifications of persons desiring to commence the practice 

(g^sPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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of dentistry în the District, and "certify to the health offieer for regis- 
tration such as prove, under examination in theory and practice of den- 
tistry, qualified in the judgment of the board to practice dentistry in 
said District." 27 Stat. 42. 

Relater applied to the board f or leave to take an examination to the 
end that he might secure alicense to practice his profession. He was 
€xamined in the practice only of dentistry, and failed, in the judg- 
ment of the board. At his request he was given a second examination, 
and he again failed. Some 14 days afterwards the board wrote him 
that they had beeninformed that he was not satisfied with the resuit of 
his examination, that they had been advised that it was ille:gal ior 
them "to waive the theoretical examination," and that they would be 
willing to give him the "entire examination at as early a date as a suffi- 
cient number of other candidates may be available to take the test.** It 
should be noted, in passing, that the statute requires an examination 
in both theory and practice, but the board waived the theory examina- 
tion. ' . ■ ; 

Relator declined to submit to another examination, and applied for 
a mandamus to compel the board fo give him a certificate to prk'ctice. 
He claims that he did not fail in his examination ; but, notwithstanding 
this, the board, he says, "wilfully, deliberately, and fraudulently refused 
to license him," The charge of f raud is based on the assumption that 
he passed the necessary examination, and he offers to prove to the 
satisfaction of the court that he is qualified to practice dentistry. 

The board is ready and willing to give him another examination. If 
he takes it, he may succeed. , He has open to him) thereforé, a rneans 
by which he may obtain what he says he is entitled to, without. resort 
to mandamus. It is well settled that the courts will not send. forth 
the extraordinary writ of mandamus, unless there is no other adéquate 
remedy at hatid. In Moore v. United States, 33 App. D. C. 597, 602, 
the late Chief Justice of this court said; 

"Nothing is better settled than that the wrlt of mandamus cannot be 
* * * granted in any case where there is another adéquate remedy." 

To the same effect, see Seymour v. United States, 10 App. D. C. 567 ; 
In re Key, 189 U. S. 84, 23 Sup. Ct. 624, 47 L. Ed. 720; In re Pa. Co., 
137 U. S. 451, U Sup. Ct. 141, 34 L. Ed. 738, and United States ex 
rel. Hall v. Lane, 48 App. D. C. 279. 

The application for the writ was properly denied by the lower court, 
and its judgment is affirmed, with costs. 

Affirmed. 
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HABRIS V. UNITED STATES. 

(Court of Appeals of District of Columbia. Submitted October 5, 1920. De- 
cided November 8, 1920.) 

No. 3384. 

1. Bape <S=>48(2) — Fact of subséquent complaint by prosecutrix, but not Se- 

tails, are compétent évidence. 

In a prosecution for carnal knowledge of a female ehild, the fact that 
prosecutrix ruade complaint subséquent to tlie offense is admissible, though 
the particular facts stated in the complaint are not admissible, except 
when elicited in eross-examination, or to confirm her testlmony after it 
has been impeached, or unless the complaint was part of the res gestse. 

2. Crimina! law '©=1169(2) — Admitting détails of camplaint by prosecutrix 

not prejudicial, after another complaint was detailed without objection. 

Where défendant permitted a witness for the prosecution to relate the 
détails of a complaint made by prosecutrix without objection, the admis- 
sion of similar détails of a subséquent complaint by prosecutrix was not 
prejudicial. 

Appeal from Suprême Court of the District of Columbia. 
Daniel E. J. Harris was convicted of having carnally known a female 
child, and he appeals. AfRrmed. 

Robert I. Miller and J. A. O'Shea, both of Washington, D. C, for 
appellant. 

J. E. Laskey, U. S. Atty., and L. R. Mason, Asst. U. S. Atty., both of 
Washington, D. C. 

ROBB, Associate Justice. Appeal from a judgment of conviction in 
the Suprême Court of the District on an indictment charging the appel- 
lant with having carnally knovi^n a female child 9 years old. 

The child testified to the détails of a séries of improper advances made 
by appellant, including the occurrence of November 24, 1918, upon 
which the indictment is based. After she had been taken to the House 
of Détention, on November 28th following, she "told about those oc- 
currences" to Mrs. Van Winkle, a policewoman. Thereupon, over the 
objection and exception of the appellant, the mother of the child was 
permitted to testify as to a disclosure to her of the same occurrences 
by the child on the evening of the day following the disclosure to the 
policewoman, and this is assigned as error. 

[ 1 ] The gênerai rule undoubtedly is that the prosecutrix may tes- 
tify as to whether she made complaint of the injury, and when and to 
whom, "yet the particular facts which she stated are not admissible in 
évidence, except when elicited in cross-examination, or by way of con- 
firming her testimony after it has been impeached." 3 Greenl. on Ev. 
par. 213 ; Roney v. U. S., 43 App. D. C. 533 ; People v. Scattura, 238 111. 
315, 87 N. E. 332; Parker v. State, 67 Md. 329, 10 Atl. 219, 1 Am. St. 
Rep. 387. And if the complaint is made under such circumstances, 
in point of tlme and surrounding circumstances, as tO! torm part of 
the res gestœ, the détails may be received in évidence. Snowden v. 
U. S., 2 App. D. C. 89. In that case the complaint was made within 

<Ê=Far other cases see same topic & KEV-NUMBBR in ail Key-Numbered Digests 6 Indexes 
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a few hours of the criminal act, while the child was suffering from in- 
juries inflicted, and while there weré visible évidences of violence. 

[2] Iri the présent case the child was permitted, without objection, 
to testify in détail as to disclosures made to the policewoman. The 
testimony of the mother, as to the same disclosures subsequently made 
to her, cannot be said to hâve prejudiced the accused. The time to 
have'objected was when the child testified as to those détails. Hav- 
ing permitted the child to testify without objection, and thus obtained 
the privilège of cross-examination, appellant is in no position to seek 
a reversai of the judgment merely because another witness, subse- 
quently testified to similar disclosures. 

There were other facts and circumstances tending to prove the 
guilt of appellant, and, bèing convinced that he has had a fair trial 
and suffered no préjudice, we affirm the judgment. 

Affirmed. 



HOCKMAN V. SHKEVE. 

(Court of Appeals of District of Columbia. Submitted October 7, 1920. De- 
clded November 8, 1920.) 

No. 3344. 

Landlord and tenant '2='94(4) — Dellvery of notice to quit to son at tenant'» 
request sufflcient. 

Where the landlord took a notice to quit to the premises and there 
delivered it to the tenant's 17 year old son at the request of tenant, who 
came to the head of the stalrs, but stated she was too ill to come down, 
but to send the paper by her son, and the notice was thereafter immediate- 
ly delivered to her by her son, there was substantlal complianee with 
the requirement of Code of taw 1901, § 1223, that service be made per- 
sonally on the tenant. 

Appeal from the Suprême Court of the District of Columbia. 

Proceeding by Richard S. Shreve, as landlord, against Gertrùde K. 
Hockman, as tenant, tp recover possession .of premises. Judgment 
for the landlord in the Suprême Court, on appeal from the municipal 
court, and the tenant appeals. Affirmed. 

J. I. Peyser and Geo. E. Edelin, both of Washington, D. C, for 
appellant. 

W. E. Lester, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District in a landlord and tenant proceeding originating 
in the municipal court, and for which judgment for possession was 
awarded appellee in each court. 

Suit was instituted on October 3, 1919; appellee alleging that he 
was the owner of the premises, in the employ of the United States 
government, and necessarily required the premises for himself and 
family. Appellant filed what, in efïect, was a gênerai déniai, and 
further contended that the notice to vacate was insufficient. When 

^EoFor other casea see same toplo & KBY-N0MBER In ail Key-Numbered Digests & Indexe» 
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the case was reached for trîal in the Suprême Court, the Bail Rent 
Act had been enacted; but the court already had acquired juridic- 
tion of the case. 

Section 1223 of the Code provides that the notice to vacate shall 
be served upon the tenant personally — 

"if he can be found, and If he cannot be found It shall be sufflclent service 
of aaid notice to dellver the same to some person of proper âge upon the 
premises, and in the absence of such tenant or person to post the same In 
some conspicuous place upon the leased premises." 

In the présent case, appellee called at the premises and was admitted 
by appelhint's son, a boy of about 17 years. When appellee inquired 
for appellant — 

"she came to the head of the steps, called down, saylng that she was ill, and 
could not corne down stairs, but to send the paper I told her I had for her, Dy 
her said son." 

This was done, and appellant testified in the municipal court that 
the son immediately handed her ihe notice. The objection to this no- 
tice is too trivial to receive further considération. There was a sub- 
stantial compliance with the statute, and as no défense was made, even 
under the Bail Act (which this court has declared unconstitutional), 
the judgment must be affirmed in any event. 

Judgment affirmed, with costs. 

Affirmed 



HARTMANN et al. v. MASTEBS et al.* 

(Court of Appeals of District of Columbia. Submltted October 8, 1020. De- 
cided Deeember 6, 1920.) 

No. 33G2. 

1. Insurance <S=>50 — Officers hâve uo authority to transfer assets to anoUier 

corporation. 

The ollicers of an Insurance conipany hâve no authority as such to trans- 
fer the business, assets, and policy holders to another corporation with- 
out the consent of the Insurance company and Its stockholders. 

2. Insurance ®=>46 — Reorsatûxatixm properly refiued, wbere control was 

equally divided between factions. 

Whero a trustée had been appointed for an Insurance company at the 
suit of one faction of its stockholders, which owned half the corporate 
stock, the court properly refused to authorlze reorganizatlon of the 
conipany, which would resuit again In each faction owning an equai 
amount of stock and re-estabUsh the difficultles which led to the suit. 

3. Insurance 'S=46 — ^Powers of attomey given by policy holders to or^an- 

izers pe-ndînj» receivership jiot recognized. 

Where, In proceedinga for the dls.oolution of an Insurance company, In 
which a receiver had been appointed and was endeavoring to secure the 
assets f rom the ofBcers, the offlcers formed a new corporation, attempted 
to transfer the business and assets to it, and secured powers of attomey 
from tlie policy holders, such conduct is an attempt to frustrate the re- 
ceivership proceedings, and the assets will not be delivered to the new 
corporation, nor the powers of attomey recognized, but the funds will 
be distributed to the policy holders, without allowance for expenses or 
services in the reorganizatlon. 

^s^FoT other cases see same topic & KET-NUMBER In ail Key-Numbered DIgests & Index» 
•Certlorart denled 254 V. S. — 41 Sup. Ct. 378, 65 I* Ed. —, 
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4. Insurance <S='43 — ^Policies lapsîng after receîvership reînstated, în absence 

of reinsurance. 

In adjusting the claims of pollcy holders of an insurance company, 
those -who had discontinued payment of premiums when the company 
ceased to functlon, or thereafter, and did not obtain reinsurance in an- 
other company, because of physical condition or otherwise, sliould be 
reinstated and protected to tlie extent of tlieir interests. 

5. Insurance <S=43 — Reinsurance of policy holders of diss«lved company 

should be procured. 

If a reputable insurance company is willing to relnsure as a class the 
policy holders of a dissolved company, the court which appointed the 
recel ver should approve such reinsurance, and turn over to the reinsur- 
ance company so much of the funds in its custody as may be necessary to 
create a sufficient reserve to secure properly the company which assumes 
those contracts. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Charles A. Hartmann and another against the Royal Insur- 
ance Company and others. From a final decree discharging the re- 
ceiver previously appointed for the insurance company, plaintiffs ap- 
peal. Reversed and remanded. 

W. Gwynn Gardiner and South Trimble, Jr., both of Washington, 
D. C, for appellants. 

Wilton J. Lambert, of Washington, D. C, and J. K. M. Norton, of 
Alexandria, Va., for appellees. 

VAN ORSDEL, Associate Justice. This appeal is from a final de- 
cree entered in the matter of the receivership of the Royal Insurance 
Company. 

The cause originated in a suit by appellants Hartmann and Cohill 
against the Royal Insurance Company, Samuel J. Masters, John B. 
Kinnear, and Frank T. Evans for the appointment of a receiver for the 
Royal Insurance Company, and to recover certain sums of money from 
Masters and Kinnear ; Evans being merely a formai défendant. From 
an order appointing a trustée for the stockholders of the Royal In- 
surance Company and for other purposes, the case was appealed to 
this court. Masters et al. v. Hartmann et al., 45 App. D. C. 253. 

From a comprehensive statement in the opinion in that case, it ap- 
pears that the Royal Insurance Company, with a capital stock of 
$I,{X)0, held by Hartmann, Cohill, and Evans, was doing an industrial 
insurance business in the District of Columbia. The Modem Work- 
men of the World, a Virginia corporation, organized by Masters, Kin- 
near, and one R. P. Andrews, who were its board of directors and 
empowered to represent the corporation in ail matters, was â mutual 
company, with no capital stock, engaged in issuing certificates to mem- 
bers entitling them to sick benefits and life insurance. It further ap- 
pears, as stated in the opinion in the former case (45 App. D. C. 255), 
that on — 

''January 24, 1911, Masters, Kinnear, and Andrews proposed to the Royal In- 
surance Company to transfer to it ail of its liabilities and assets. The assign- 
ment was made in writmg, and the Royal Insurance Company assumed ail 
of the liabilities of the Modem Workmen of the World, and its obligations to 
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certifieate holders. Notice was given to th&se certificate holdors, and a print- 
fid slip, called a ridor, was attaelied to thcir certlficates, showing tliat tlie 
Royal insiirance Company had assumed ail liability. By agreement between 
the parties, one-lialf of the capital stock of tlie Royal Insurance Company was 
assigued to Masters, Kinnear, and Andrews, who becanie directors of tlie 
Royal Insurance Company, with Hartmann, Cobill and Evans. Masters was 
eleetcd président and Kinnear treasurer. By this arrangement the directors 
wore equally divided and uo business eould be traiisacted unlcsg one of the 
riivided forces should co-operate with the otliers. The Modem Workmen of 
the World had assets at the time amounting to $42,138.44, which were duly 
asslgned to the Royal Insurance Company, and the possession of which was 
in Kinnear, as treasurer of the Roj'al Insurance Company. The certifieate 
holders of the Modem Workmen of the AVorld paid their assessments to tîie 
Royal Insurance Company, and claims by them were paid by the Royal In- 
surance Company, as were also those of the certifieate holders of the Royal 
Insurance Company." 

Difficulties arose between the insurance commissioner and the Royal 
Insurance Company. Mrsters, Kinnear, and Andrews refused to at- 
tend meetings of the directors of the Royal Insurance Company, and 
proceeded to close the office of the company and dispose of its office 
fiirniture. They also held the securities assigned by the Modem Work- 
men of the World to the Royal Insurance Company, assuming to do 
so as trustées for the Modem Workmen of the World. This operated 
to practically suspend the business of the Royal Insurance Company. 
When it became évident that Hartmann, Cohill, and Evans could not 
procure a meeting of the stockholders of the Royal Insurance Com- 
pany, this suit was begun. In the former case, we held that Masters, 
Kinnear, and Andrews — 

"had no right, without the authorization of the Royal Insurance Company, to 
take the assets formerly assigned by the Modem Workmen of the World and 
liold the same for the Modem Workmen of the World, as they professcd to do. 
They had corne into possession of tbese assets as directors and ofiicers of the 
Royal Insurance Company. The Modem Workmen of the World had accepted 
the transicr, and it had retired from business. They were self-constituted 
trustées of the supposed interest of the Modem Workmen of the AVorld. 
* * * The assets of tho Royal Insurance Company, ineluding those re- 
ceived from the Modem Workmen of the World, are to be conserved and used 
for the benefit of the poney holders of the Royal Insurance Company and 
the Modem Workmen of the World, who bave accepted the liability of the 
Royal Insurance Company, and not for that of the stockholders of the Royal 
Insurance Company. They are in the nature of a trust for the benefit of the 
certiticate holders in that company." 45 App. D. C. 258, 259. 

In this situation we ordered that a receiver be appointed for the 
Royal Insurance Company, with directions to "take possession of its 
property and undertake to reorganize and manage its affairs under the 
supervision of the court." 

In compliance with the mandate of this court, the court below 
appointed a receiver, and fînally succeeded in compelling Masters and 
Kinnear to turn over to the receiver the assets of the Royal L,ife In- 
surance Company in their pos,sessixDn. In the decree hère appealed 
from, in which the receiver is discharged, the court found that the re- 
organization of the Royal Insurance Company was "neither necessary 
nor practicable," and directed the receiver to pay the costs of the re- 
ceivership, to cancel ail the outstanding certificates of stock of the 
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Royal Insurance Company, and "to deliver to the clerk of the court 
ail moneys, bonds, notes, and other évidences of indebtedness, and ail 
books, records, papers, and other things in his hands as receiver." 

The court referred the cause to the auditor under the following 
findings and instructions: 

"(a) The court finds that the Royal Life Insurance Company discontinued 
its business on February 19, 1912, and failed to perforai its contracts of Insur- 
ance with its pollcy holders after that date. 

"(b) Tlie auditor will state an account showing the liability of the Royal 
Life Insurance Company, at the time of filing this report, to each and the 
total to ail of its policy holders, whose policies were in full force and efCect 
on February 19, 1912, including the policy holders of the Modem Workmen of 
the World who accepted the liability of the Royal Life Insurance Company. 
The status, claim, and right of each such policy holder shall be settled and 
stated in accordance with the practice in cases of failed and dissolved Insur- 
ance corporations. 

"(c) The auditor will show in said account, where ascertainable, the names 
of thèse policy holders who are living and of thoso persons entitled to the 
amounts owing on the policies of those who are dead ; and he will show why 
they are sp entitled, whether under the terms of the policy, by assignment, by 
subrogation, or as next of kin or otherwise. 

"(d) The auditor will give such notice of the proceedings before him as 
he deems adéquate, by publication in such paper or papers and for such perlod, 
not less than 30 days, as the auditor may deem best ; and each party hereto 
is directed to give to the auditor ail pertinent information in his possession or 
knowledge. The auditor will take such testimony as may be necessary, and 
will report his findings and make his recommendations to the court with ail 
convenient speed, together with the testimony taken before him. 

"(e) The auditor will report the balance to be loft from the funds after 
deducting court costs, the costs of this référence, and other expenses and ex- 
penditures authorlzed by this and prior orders of the court. He will state 
the distribution of the balance among the claims allowed by him under the 
policies of the Royal Life Insurance Company." 

The court then dismissed the pétitions and motions inconsistent with 
this order and retained the case for f urther proceedings. 

It appears from the answer of Masters and Kinnear that in Sep- 
tember, 1913, about two years after the Royal Insurance Company 
took over the business of the Modem Workmen of the World and 
that company went out of business, a new corporation, the Modem 
Workmen of the World Society, was organized under the laws of 
Delaware by Masters and Kinnear, which assumed to take over ail 
the policy holders in the Modem Workmen of the World who had 
been originally transferred to the Royal Insurance Company, together 
with ail the assets of said company, and, it is alleged— 

"carried on the business and protected the said policy holders, and used its 
assets and moneyS for the benetlt of said policy holders, those entitled to 
receive beneflt by reason of their mombership, and that ail this was donc under 
an agreement between the Modem Workmen of the World and the Modem 
Workmen of the AVorld Society ; that the assets received by the Modem Work- 
men of the World at the declinatlon of the Royal Life Insurance Company 
should be used by the Modem Workmen of the World Society for the beneflt 
of said policy holders, subject, however, to any decrees; that might be rhade in 
this causé ; that said Modem Workmen of the, , World Society is now an 
existing corporation, and has protected the policy holders of the said Royal 
Life Insurance Company and the Modern Workmen of the World, and is au- 
thorlzed to do bu.siness in Delaware and Maryland, and has been doing the 
business of protecting the original policy holders of said companies, and in 
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law and equlty should be ontitled to receive the asseta In the hands of the 
l'pceiver, in order tlmt tlie décision of tlie ('ourt of Appeals may be loroperly 
carried ont, and said assets held and used for the beneflt of the policy hold- 
ers entitled thereto." 

[1] It is clear from the foregoing statement from the answer of 
Masters and Kinnear that the a;ttempt to thus transfer the business, 
assets, and poHcy holders of the Consolidated Royal Insurance Com- 
pany, without the consent of that company or of any one legally au- 
thorized to make such a transfer, is totally void. Masters and Kinnear, 
as officers of the Royal Insurance Company, possessed no such author- 
ity, and it does not appear that authority was delegated to them by the 
stockholders of that company. 

Referring to the funds in the hands of the receiver, which the 
court has now directed to be turned over to the clerk of the court, the 
foUowing disclaimer .appears in the answer of Masters and Kinnear : 

"The respondents further say that they claim no right, title, or interest in 
said fund, and never did hâve any right, title, or interest, but that wliatever 
cornes under them should be for the benefit of the policy holders mentioned 
aforesaid." 

This, of course, éliminâtes them from any claim, otherwise than as 
stockholders, to participate in any manner in the final distribution of 
the funds in the hands of the court derived from the assets of the 
Royal Insurance Company. 

In the présent stage of this proceeding, Kinnear testified that he 
obtained and has in his possession powers of attorney from ail of the 
persons who originally had policies in the Modem Workmen of the 
World or the Royal Life Insurance Company with the riders of the 
Royal Life Insurance Company attached thereto, except a very few 
of them, which are in the possession of Judge Norton; that Judge 
Norton prepared the powers of attorney, after consulting him and 
Masters; that in 1913, after this suit was begun, he sent thèse powers 
of attorney to the policy holders, together with riders transferring 
them to the Modem Workmen of the World Society; that the riders 
were ail sent out with the powers of attorney, and there were trans- 
ferred in this manner about 300 of the original Modem Workmen of 
the World members. Kinnear further testified: 

"That he is now colleeting prcmiums from thèse policy holders, and has 
sinee April 3, 1912, but has not eollected anything from the Royal Life In- 
surance members." 

This conduct brings the parties involved therein close to the border 
line of contempt of court. The affairs of the Royal Insurance Com- 
pany, including the Modem Workmen of the World, had been taken 
into the custody of the equity court, and were in custodia legis at the 
moment of the inception of theSe transactions, which hâve been brazen- 
ly continued throughout the whole period of this litigation. It could 
hâve but one purpose — to frustrate and nullify the orders and decrees 
of the courts. 

[2] The court was clearly right in refusing to attempt to reorganize 
the Royal Insurance Company, since it would resuit in re-establishing 
the same situation in respect of the stockholders as existed at the time 
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this suit was begun. Masters, Kinnear, and Andrews would own 50 
per cent, of the stock, and Hartmann, Cohill, and Evans the other 50 
per cent. Hence the difficulties leading to this suit would be re-estab- 
Hshed. On the other hand, if the court recognizes the powers of at- 
torney from the poHcy holders held by Kinnear and Norton, it would 
amount to turning the funds extracted from Masters and Kinnear and 
hère sought to be conserved for the benefit of the policy holders, back 
into their possession, thus frustrating the whole object of this litiga- 
tion. 

[3] The course which equity will pursue in such a situation is clear. 
In addition to and in modification of the instructions given the auditor, 
lie should be directed by the court to ascertain the amount of pre- 
miums collected by Kinnear and the Modem Workmen of the World 
Society, and the amount, if any, paid out by them to policy holders ; 
and, after deducting from the respective policy holders the amounts 
so paid to them, which to that extent should be charged against the 
amount found to be due such policy holders, the balance so received, 
together with any further âssets of the Modem Workmen of the 
World, which under the consolidation agreement were transferred to 
and became the property of the Royal' Insurance Company, together 
with any income or profit derived therefrom, the court should order to 
be paid forthwith into court. No allowance whatever for services or 
expenses incurred in thèse transactions by Masters and Kinnear or 
the Modèrn Workmen of thê World Society should be made. The 
whole proceeding is such that the parties are without standing in a 
court of equity. 

When the amounts due the respective policy holders hâve been as- 
certained, the court will in each case order that distribution be made 
direct to the proper claimants, ignoring any claim which Masters and 
Kinnear, Norton, or the Modem Workmen of the World Society may 
attempt, directly or indirectly, to assert thereto by way of power of 
attorney, assignment, or otherwise. 

[4] In adjusting claims of policy holders, any policy holder who 
may hâve discontinued payment of premiums when the Royal Insurance 
Company ceased to function, or thereafter, and did not obtain rein- 
surance in another compàny because of physical condition, or other- 
wise, should be reinstated and protected to the extent of his interest 
as the same may appear. 

[5] If, however, a reputable Insurance company can be found, will- 
ing to accept the policy holders as a class, reinsure ail of them, includ- 
ing those reinstated, and guarantee to carry out their contracts, and 
assume the obligations of the Royal Insurance Company in the prem- 
ises, the court, for the more complète protection of the policy holders, 
should approve such action, and to that end so much of the funds in 
the custody of the court should be turned over to the reinsuring com- 
pany as may be necessary to create sufficient reserve to properly se- 
cure the company in assuming said contracts. 

When the expenses of this litigation hâve been fully paid, and the 
claims of the policy holders satisfied, any balance remaining may be 
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divided among the stockholders in such manner or proportion as to the 
court may seem just and équitable. 

The decree is reversed, with costs, and the cause is remanded for 
modification of the decree in accordance with this opinion. 

Reversed and remanded. 
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No. 3371. 

Nuisance ©=65 — Guilty knowledge of owner of disorderly bouse essential to 
gustify abatement. 

Aet Feb. 7, 1914, to enjoln and abate disorderly houses, which déclares 
such houses to be a nuisance and provides that évidence of gênerai répu- 
tation is admissible to establish such nuisance, was not intended to sub- 
ject owners or lessees to the provisions of that act, unless guilty knowl- 
edge was brought home to them, so that an injunction elosing a hôtel for 
a year must be reversed on the appeal of the owner, where the Mil did not 
allège any facts showing his knowledge of the unlawful use. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by the United States against James Ottoway Holmes and an- 
other to abate a nuisance. Decree for complainant, and said Holmes 
appeals. Reversed and remanded. 

Alex. H. Bell, Percy H. Marshall, and F. J. Rice, ail of Washington, 
D. C. (Bell, Marshall & Rice, of Washington, D. C„ on the brief), for 
appellant. 

J. E. Laskey, U. S. Atty., and L. Randolph Mason, Sp. Asst. U. 
S. Atty., both of Washington, D. C. 

ROBB, Associate Justice. This is an appeal by the owner of a hôtel 
building in this city from a decree in the Suprême Court of the Dis- 
trict based upon the Act of February 7, 1914 (38 Stat. 280), "to en- 
join and abate houses of lewdness, assignation and prostitution," ap- 
ellant contending that the bill should hâve been dismissed as to him, 

•ause there was no averment that he had any' knowledge, either ac- 
ïual or presumptive, of the alleged immoral acts. 

The bill avers that Samuel Blackwell was the keeper of the hôtel 
in question; that, while he "so used and occupied the said building, 
érection, or place, certain acts of lewdness and prostitution were con- 
ducted, permitted, carried on, and did exist in and upon the same, as 
will more f ully hereinaf ter appear" ; that Blackwell "did permit to use 
and occupy certain rooms of said building, érection, or place certain 
evil-disposed persons, and the said evil-disposed persons, on the days 
and at the times aforesaid, in said rooms, did commit acts of lewdness 
and prostitution" ; that Holmes, the appellant, is the owner of the 
building "so used and occtçied as aforesaid as a hôtel by the défendant 
Samuel Blackwell." It is then averred that — 

"On account of tlie acts and conditions bereinbefore set forth, said défend- 
ant Samuel Blackwell and said défendant James Ottoway Holmes are guilty 

(gsaFor other cases see sam« topic & KEY-NUMBER in ail Key-Nurabered Dlgests & Indexes 
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of a nuisance, and the said building, érection, or place is a nuisance, and the 
said furniture, flxtures, and other movable property used for the purpose afore- 
said, in said building, érection, or place, are also a nuisance." 

The prayers of the bill are for the issuance of an injunction pen- 
dente lite, a permanent injunction against each défendant for the 
suppression of the nuisance, the removal and sale of ail the furniture, 
fixtures, and other movable property used in conducting the nuisance, 
and for an order closing the hôtel for one year. 

A motion to dismiss was interposed by Holmes, upon the ground 
that the bill states no caiise for relief in equity, for the reason that the 
act of Congress upon which the bill is based is unconstitutional and 
void, because it provides for the taking of his property without com- 
pensation, for the alleged acts of another who was not and is not his 
agent and which acts "were committed without his knowledge, con- 
sent, privity, connivance, or control, and in respect whereof said de- 
fendant has omitted no légal duty nor committed any wrong." The 
sufficiepcy of the complaint as to him is challenged, because it is not 
therein alleged that he had any knowledge of or in any way participated 
in the acts complained of. The motion was overruled, a permanent in- 
junction was issued, closing the premises for a year, and ordering the 
sale of the "fixtures, furniture, and other movable property" in the 
hôtel, the proceeds tb be apf)lied to the payment of the costs. 

The act in question provides that whoever shall own or occupy any 
building or place "used for the purpose of lewdness, assignation or 
prostitution inthe District of Columbia is guilty of a nuisance," and 
the building or place in which such lewdness, assignation, or prostitu- 
tion is conducted, permitted, oi* carried on, and the furniture, fixtures, 
musical instruments, and contents are also declared a nuisance. Sec- 
tion 2 provides that an action in equity may be maintained "to enjoin 
said nuisance, the person- or persons ■ conducting or maintaining the 
same, and the owner or agent of the building or ground upon which 
said nuisance exists"; that the court may issue a temporary injunction 
on affidavits, dépositions, oral testimony, or otherwise after three 
days' notice in writing to the défendant, Section 3 provides that the 
action when broughti "shall bè triablë at the first term of court, after 
due and timely service of the îiotice has been given, and in such ac- 
tion évidence of thè gênerai réputation of the place shall be admissible 
for the purpose of prpving.the existence of said, nuisance." Section 
4 provides for the supimary trial and punivshment of a violator of the 
injunction. Section^ 5 provides: 

"That if the existence ôf the nuisance be established In an action as provid- 
ed in this act, or in a criminal proceeding, an order of abatement snall be 
entered as a part of the judgment in the case, which order shall direct tlie 
removal from the building or place of ail flxtures, furniture, musical instru- 
ments, or movable property used in conducting tlje nuisance, and shall direct 
the sale thereof in the mànner provided for the Sale of ehattels under exécu- 
tion, and the efCectual closing of the building or place against its use for any 
purpose, aud se Ijeeping it dosed for a period of one year, unless sooner 
released." 

Section 6 provïdes that the proceeds of sale shall be applied to the 
payment of costs ; the balance, if any, to be paid the défendant. Sec- 
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tion 7 permits the owner to file an approved bond in the full value of 
the property that he will immediately abate the nuisance and prevent 
the same from being established or kept within a period of one year, 
and the court, if satisfied of his good faith, may cancel the order of 
abatement as to the property. If, in an equity action, the bond is filed 
before judgment and order of abatement, "the action shall be thereby 
abated as to said building only." Section 8 provides that upon the is- 
suance of a permanent injunction against any person for rriaintaining 
such a nuisance as the act denounces, or against ariy owner or. agent 
of the building kept or used for the prohibited purpose, there shall be 
assessed against the building and ground and against the person or 
persons maintaining the nuisance and the owner or agent of the prem- 
ises, a tax of $300. 

The bill in this case does net allège that Holmes either knew or had 
reasçn to know that "certain- ■ evil-disposed persons * * * did 
commit acts of lewdness and prostitution" in the hôtel owned by him 
and leased to Blackwell, nor are any facts averred from which such an 
inference reasonably might be drawn. It is alleged merely that Black- 
well kept the premises as a hôtel, and that he permitted certain evil- 
disposed persons to occupy and use certain rooms therein, where acts 
of lewdness and prostitution were committed. It is not even alleged 
that Blackwell knew or had reason tô know that thèse persons were 
evil-disposed, or that they sought accommodations at his hôtel for the 
purpose of committing acts of lewdness and prostitution. Certainly 
there is nothing in the complaint that would charge, Holmes with 
knowledge of what was going on. If the act in question is susceptible 
of such a construction, then every hôtel and apartment house in Wash- 
ington is liable to be closed for a year, if it is made to appear that 
sporadic acts of lewdness and prostitution qccurred therein, although 
without the knowledge of either the owner or lessee. Such an inter- 
prétation ought not to be placed upon the act unless its language is 
susceptible of no other construction. 

The purpose of the act, as set forth in its title, is "to enjoin and 
abate houses of lewdness, assignation and prostitution; to déclare the 
same to be nuisances," etc. Having in mind that the keeping of*a 
bawdyhouse is an indictable nuisance at co>-imon law (De Forest v. 
U. S., 11 App. D. C. 458), and that the intent of Congress, as expressed 
in the title to this act, was to abate houses of that character, let us 
briefly scrutinize the language employed to effectuate that intent. The 
first paragraph in efïect déclares that to be a nuisance which already 
was such, for the building or place must be "used for the purpose 
of lewdness, assignation, or prostitution" to constitute a nuisance, and 
under section 3 "évidence of the gênerai réputation of the place" is 
admissible at the trial to prove the existence of the nuisance. Certainly 
those provisions are inconsistent with the view that Congress intended 
to subject a citizen to the provisions of the act, imless he possessed 
a guilty knowledge of the acts relied upon, or was fixed with presump- 
tive knowledge because of the gênerai reputgLtion of the place. Under 
such an interprétation, the act is reasonable and free from constitu- 
tional infirmitiçs. Hodge v. Muscatine County, 196 U. S, 276, 25 Sup. 
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Ct. 237, 49 L. Ed. 477; Marvin v. Trout, 199 U. S. 212, 26 Sup. Ct. 
31, 50 L. Ed. 157. 

In the Hodge Gase a tax had been assessed iipon the property and 
the owner thereof, where cigarettes had been sold by the lessee in 
violation of law and without the knowledge of the owner. The court 
sustained the tax, "conceding that the landowner is entitled to notice 
before he can be personally Hable, or before his property can be im- 
pressed with a hen." The court found that the owner had failed to 
take advantage of the provision of the law under which she might 
hâve raised the question she sought to raise in the Suprême Court. 
That court therefore declined to "détermine whether the défense be a 
valid one, since, having opportunity to make it, she [appellant] declin- 
ed so to do." In the Marvin Case the court sustained a statute of Ohio 
for the suppression of gambhng, which made a judgment against those 
winning money a lien upon property owned by another and in which 
gambling was conducted with his knowledge and consent. 

The so-called Red Light Abatement Act of California does not 
difïer materiallv from the act under review. In Ex parte Selowsky, 
38 Cal. App. 569, 177 Pac. 301, the District Court of Appeal of Cal- 
ifornia (1918) said: 

"We do not belleve that It was Intended by the Législature that in ail cases, 
regardless of the particular circumstances thereof, the judgment, to be valid, 
so far as its Injunetive feature is concerned, should eontain a direction that 
the Personal property should be sold or that the building or place where the 
nuisance was maintalned should be elosed to ail use or for any purpose for 
the period of one year. Cases under the act may arl.se which are not so 
flagrant In the law's violation as in others. As, for instance, a building may 
be used by a tenant for the immoral purposes denounced by the statute witli- 
out the knowledge of the owner thereof and In défiance of his wishes or 
sentiments regarding such a business. In such a case, it would, indeed, be 
manifestly unjust to deprive the owner of the building of its use for the 
period of a year for a lawful and décent purpose." 

In Gregg v. People, 65 Colo. 390, 176 Pac. 483, the Suprême Court 
of Colorado (1918), in interpreting the Red Light Abatement Act of 
that State, which is substantially the same as ours, said : 

' "The fact that a building Is used or resorted to as a public or private place 
of lewdness, assignation, or prostitution embraces the définition of a 'bawdy- 
house.' Therefore, to sustàin the judgment, It was necessary for the people 
to show, to the satisfaction of the court, by a prépondérance of the évidence, 
that such a house exlsted or was kept at the premises that the défendant was 
the owner of the premises, and that he knowlngly permitted the place to be 
used and occupied for such purposes." 

In State v. Fanning, 96 Neb. 123, 147 N. W. 215 (Nebraska, May 
4, 1914), the court sustained a permanent injunction against the land- 
owner because the granting of the temporary injunction was notice 
to him that "illégal practices were charged to be carried on in the 
building" and that he then should hâve taken, steps to abate the nui- 
sance. 

In State v. Ross, 173 N. W. 66, decided by the Suprême Court of 
lowa July 2, 1919, the court directed attention to the provision in the 
statute making évidence ôf the gênerai réputation of the place "com- 
pétent for the purpose of proving the existence of said nuisance" and 
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"prima facie évidence of such nuisance and of knowledge thereof, and 
of acquiescence and participation therein on the part of the owner," 
and ruled that a case against the owner had been made under it. 

In State v. Gilbert, 126 Minn. 95, 147 N. W. 953, 5 A. L. R. 1449, 
the Suprême Court of Minnesota interpreted a statute similar to ours 
as not applying to "any one not proved to be a participant, either ac- 
tive or by consent or acquiescence." See, also, Raymond v. Warden 
of City Prison, 82 Mise. Rep. 525, 143 N. Y. Supp. 912, Tenement 
House Department v. Whitney, 84 Mise. Rep. 54, 145 N. Y. Supp. 
1011, and Tenement House Department v. McDevitt„ 85 Mise. Rep. 
429, 147 N. Y. Supp. 941 (affirmed in 165 App. Div. 367, 150 N. Y. 
Supp. 583), where the court refused to give efïect to a provision in the 
IsSew York Tenement Act (Consol. Laws, c. 61) imposing Hability upon 
a landlord for acts committed without his knowledge, and which were 
bieyond his power to control. 

We conclude, therefore, that the intent of Congress, as expressed 
in the act under review, was "to enjoin and abate houses of lewdness, 
assignation and prostitution" as therein defined, but to subject owners 
or lessees to the provisions of the act only when guilty knowledge was 
brought home to them. Such an interprétation will fully effectuate the 
purposes of the act and at the same tlme accord the citizen due process 
of law. In other words, under this interprétation the guilty may not 
escape, nor the innocent suffer. The decree must be reversed, and the 
cause remanded, with directions to permit an amendment of the bill, 
if the complainant is so advised. 

Reversed and remanded. 



HUTCHINS \. HUTCHINS et al. 

(Court of Appeals of District of Columbia. Submitted October 7, 1920. De- 
clded December 6, 1920. ) 

No. 3424. 

1. Wills €=2Î7 — Reply held to raise jury question whether caveator's dealings 
estopped attack on capaeity. 

Where the answer to a caveat, contesting a will on the ground of wani 
of capaeity, alleged dealings by the caveator with testator during the 
period in which he charged the testator was of uusound mind, a reply, 
alleging that the transactions were the resuit of a family agreement con- 
curred in by the caveatee and the other members of the family, raised 
an issue which, if supported by a proof, was compétent to go to the jury 
as affecting the good faith of caveator in attacklng the will. 

3. Wills 'S=392 — ^Reversai of jud^ment against will for incompetency held to 
reopen ail issues for retrial. 

Where the jury at the flrst trial of a will contest found testator incom- 
pétent, but found there was no undue influence or fraud, and a decree was 
rendered thereon, setting aside the probate of the will, from which the 
caveatees appealed, there was no decree on the verdict as to the issues 
of undue influence and fraud, from which the caveator could hâve ap- 
pealed, so that the reversai of the decree setting aside the will reopens 
the case for trial on ail the original issues. 



<S=s>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Appeal from the Suprême Court of.the District of Columbîa. 

Caveat by Lee Hutchins against Walterl Stilson Hutchins and an- 
other, to set aside the last will and testament of Stilson Hutchins, de- 
ceased. From an order dismissing the caveat, caveator appeals. Re- 
versed and remanded. 

Wm. G. Johnson and Frank J. Hogan, both of Washington, D. C. 
(Myer Cohen, of Washington, 'D. C, of counsel), for appellant. 

C. H. Merillat and Henry E. Davis, both of Washington, D. C, for 
appellees. 

VAN ORSDEL, Açsociate Justice. This is a continuation of the 
Htigation grovving out of a verdict and judgment setting aside the last 
will and testament of Stilson Hutchins, deceased. In the original ap- 
peal (48 App. D. C. 495) the judgment was reversed, and the cause 
remanded for further proceedings. The court below refused to grant 
a new trial, and entered an order vacating the former judgment and 
admitting the will to probate. On appeal from that order this court 
reversed the judgment and directed a new trial. Hutchins v. Hutch- 
ins, 49 App. D. C. 118, 261 Fed. 460. 

On remand to the court below, an order was made vacating the 
order for probate of the will, with leave to the caveatees to file an 
amended answer to the caveat, in which they might "set up such mat- 
ters and things as they may be advised constitute a bar or foreclosure 
of the right of the said caveator to question the testamentary capacity" 
of testator, and reserving the right to the caveator to act thereafter 
"by way of plea, answer, motion to strike out, or otherwise," with leave 
to caveatees "thereafter to act thereon as they may be advised." 

In the amended answer, caveatees set up in détail the business trans- 
actions between Lee Hutchins and his father during the period he now 
allèges Stilson Hutchins was mentally incompétent to make a valid 
déed or contract, and which, in the light of the abstract of the record 
brought to this court in the original appeal, were held to hâve barred 
Lee Hutchins of the right to be heard. To this a reply was filed by 
caveator, in which he explained the transactions, showing that they 
were, in effect, the resuit of a family agreement and were concurred 
in by caveatee Walter Stilson Hutchins and the other members of 
the family. The court, however, held that in respect of the issue of 
mental incompetency, in the light of our opinion in the original appeal, 
"the additional facts set out in the replication are not sufficient 
* * * to avoid the effect of the admitted facts," and further 
found "that the language of the décisions of the Court of Appeals in 
reversing this case indicates that the view of that court is that the 
verdict of the jury upon the issues of undue influence and misrepre- 
sentation is final." Accordingly an order was entered dismissing the 
caveat, from which this appeal is prosecuted. 

The reply furnishes an explanation of the conduct of Lee Hutchins, 
which, in thé former case, so far as the record disclosed, did not ap- 
pear. On the contrary, it appeared from the record that he brâzenly 
admitted the transactions, without explanation or défense. In that 
case, we held his conduct barred him, not from caveating the will. 
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but from beîng heard on his own testiraony to assail the mental capacity 
of his father. It still left the vaHdity of the will open to attack from 
other sources. 

[1] The reply of the caveator, however, présents a différent issue 
of fact than was disclosed in the original record, and one which, if 
supported by proof, we think is compétent to go to the jury as affect- 
ing the good faith of the caveator. In determining the weight to be 
given to the explanation of caveator, the jury will be entitled to con- 
sider the transactions which caveator had with his father. Independent 
of this feature of the case, our order in the second appeal was to 
grant a new trial, and to that position we still adhère. 

When the caveat was filed in the probate court, that court framed 
the following issues for trial by jury : 

"(1) Was the said Stilson Hutchins, at the tlme of executing said paper 
writing bearlng date October 26, 1910, of sound and disposing mlnd, ana 
capable of executing a valid deed or contract? 

"(2) Was the exécution by said Stilson Hutchins of said paper writing 
bearing date October 26, 1910, procured by undue influence of any person or 
persons, exereised over or practiced upon the said Stilson Hutchins? 

"(3) Was the exécution by said Stilson Hutchins of said paper writing bear- 
ing date October 26, 1910, procured by misrepresentations of any person or 
persons made to the said Stilson Hutchins?" 

The jury found against the caveator on the second and third issues, 
and in his favor on the first. A gênerai judgment was entered upon the 
verdict, in which the court, after stating the verdict reached by the 
jury on each issue, said: 

"And it further appearing to the court that a motion to set aside said ver- 
dict and to grant a new trial of said issues has been submitted to and over- 
ruled by the justice presiding at the trial of said issues, it is by the court, 
this 16th day of July, A. D. 1915, adjudged, ordered, and decreed that the said 
paper writing bearing date October 26, 1910, purportlng to be the last will 
and testament of Stilson Hutchins, deceased, is not a valid will or testament, 
and that probate thereof be and is hereby denied." 

No exceptions were taken by caveator to the verdicts on the second 
and third issues, nor was any order requested or judgment taken 
thereon. In our opinion in the original appeal, in the statement of the 
case, we said : 

"The jury, by their verdict, answered each of the issues in the négative. The 
caveator is not hère by way of cross-appeal ; hence our inquiry is limited to 
the assignments of error affecting the verdict and judgment on the single 
issue of mental incapaclty." 

It will be observed that this statement, which it now seems was 
inaccurately phrased, merely limited the appeal to a considération of 
the issue of mental incapacity, since the other issues were not before 
us. On the second appeal we remanded the cause for a new trial on 
the issue of mental incapacity. Again that was the only issue before 
the court. It is now contended by caveatees that a new trial must be 
limited to the first issue, and that our statements in the former opinions 
amounted to a direction to the lower court to that effect, while counsel 
for caveator insist that the reversai reopens the whole case for a 
new trial. This is the first instance in which the question of the 
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Status of issues 2 and 3 has been présentée! formally to this court. 
The former expressions with référence to thèse issues were made mere- 
ly for the purpose of distinguishing the Hmitations of the issue before 
us. Issues 2 and 3 were not, therefore, preseiited for adjudication in 
those appeals. 

[2] No final judgment was entered upon the issues of misrepresen- 
tation or undue influence. Appeal cannot be taken from a verdict, 
but from a judgment, and, no judgment having been entered upon the 
verdicts as to the second and third issues, there was nothing from 
which an appeal would lie. 

It is clear that the judgment entered amounts to a judgment only 
upon the verdict of the jury on the first issue, inasmuch as it is in con- 
flict with, and not responsive to, the verdicts upon the second and third 
issues. No orders or judgments having been made in respect of is- 
sues 2 and 3 from which appeal would lie, we are of opinion that the 
vacation of the judgment as to issue 1 restores the original case for a 
new trial. 

The judgment is reversed, with costs, and the cause remanded, 
with directions to grant a new trial upon the issues as originally 
framed. 

Reversed and remanded. 
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UNITED STATES MORTGAGE & TRUST CO. et al. v. MISSOURI, K. & T. 

RY. CO. OF TEXAS et al. 

(Circuit Court of Appeals, Fifth Circuit. January 14, 1921.) 
No. 3568. 

1. Receivers 'S=>69 — Hâve no title to property in their custody. 

A receiver bas no title or riglit of property vested in liim, but is merely 
an indiffèrent person appointed to liold the property subject to further 
orders of tlie court. 

2. Receivers <S='178 — Not proper parties to action affecting property rights, 

but not possession. 

A receiver is a proper party to litigatlon to take property eut of his 
possession, or seeking relief agaiust his acts ; but he is not a proper party, 
much less an indispensable party, to litigation alïectlng property not in 
tiis hands, or assening rigbts to property in his hands without disturbing 
his possession thereof. 

3. R«ceivers i§s=>lî8 — Held unnecessarj' party to suit to cancel lease between 

railroad corporations the stock of wiiich is owned by liis corporation. 

In a suit by trustées under a railway conipany's mortgage to cancel 
leases by subsidiary companles, stock in which, ownod by the mortgagor, 
was pledgcd to pay the mortgage, a receiver appointed for another rail- 
road corporation, which owned the majority of the stock of both the 
lessor and lessee companies, is not an indispensable party, even though 
tue value of the stock owned by the corporation of which lie is receiver 
would be affected by cancellation, since none of the property in his posses- 
sion would be taken therefrom by the litigation. 

4. Receivers €=569 — Do not represent justiciable rigbts of parties to litigation. 

A receiver doeS not represent the justiciable rights of the parties to the 
litigation of vphleh he is a receiver, but only the protection of the property 
in his hands as such, or the collection of that to whose possession he is 
entitled. 

5. Corporations <&=>506 — Represent stockholders in suit to cancel lease, though 

dividends paid direct to stockholders. 

A corporation represents its stockholders in a suit to cancel a lease 
of its property, and the stockholders are not necessary parties to sucli 
suit, though the lease provided for the payment of dividends direct to 
the stockholders. 

Appeal from the District Court of the United States for the North- 
ern District of Texas; James Clifton Wilson, Judge. 

Suit by the United States Mortgage & Trust Company and another 
against the Missouri, Kansas & Texas Railway Company of Texas 
and others. From a decree dismissing the bill, after denying complain- 
ants' pétition to make other parties défendants, plaintiffs appeal. Re- 
versed and remanded. 

Francis Marion Etheridge, of Dallas, Tex., and Frederick F. Green- 
man, of New York City, for appellants. 

Alex S. Coke, Charies C. Huff, and A. H. McKnight, ail of Dallas, 
Tex., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. A bill was filed by the United States Mort- 
gage & Trust Company and Calvert Brewer; each a citizen of New 

(gx=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
269 F.— 32 
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York, as trustées of a mortgage executed by the Wichita Falls & 
Northwestern Railway Company, a corporation and citizen of Okla- 
homa (hereinafter styled the Oklahoma Corporation), to cancel three 
leases made, respectively, by the Wichita Falls Railway Company, the 
Wichita Falls & Northwestern Railway Company of Texas, and the 
Wichita Falls & Wellington Railway Company of Texas (hereinafter 
styled the Wichita Falls Companies), to the Missouri, Kansas & Texas 
Railway Company of Texas (hereinafter styled the Texas Company); 
said Wichita Falls Companies and said Texas Company being each a 
corporation and citizen of the state of Texas. Said bill was brought 
originally against said last-named four companies. 

It appeared by said bill that each of said Wichita Falls Companies 
had been organized by the Wichita Falls & Northwestern Railway 
Company, a corporation of the state of Oklahoma (hereinafter styled 
the Oklahoma Corporation), and that said Oklahoma Corporation own- 
ed originally ail of the capital stock of each of said Wichita Falls Com- 
panies ; that said Oklahoma Corporation had executed three mortgages, 
the first mortgage being dated January 1, 1909, executed to the First 
Trust & Savings Bank, a corporation of Illinois, and to Emile K. 
Boisot, each being a citizen of Illinois, as trustées, and by said mort- 
gage, in addition to mortgaging other property, pledged to secure the 
issue of bonds named therein, ail of the stocks and bonds of said W'ich- 
ita Falls Railway Company and said Wichita Falls & Northwestern 
Railway Company of Texas; that further, on January 1, 1910, it ex- 
ecuted another mortgage to said First Trust & Savings Bank and 
said Boisot, as trustées, to secure another issue of bonds, by which 
second mortgage it also pledged ail of the stocks and bonds of said 
three Wichita Falls Companies; that on August 19, 1911, said Okla- 
homa Corporation executed to plaintifïs, said United States Mortgage 
& Trust Company and said Brewer, a third mortgage to secure an is- 
sue of bonds, by which said mortgage it pledged to Said plaintifïs, as 
such trustées, said stocks and bonds of said three Wichita Falls Com- 
panies, subject to the pledges thereof made by said two other mortgages 
executed to said First Trust & Savings Bank and said Boisot (herein- 
after styled the Chicago Trustées). 

Said bill further alleged that, prior to the time each of said three 
mortgages were issued, said three Wichita Falls Companies were ail 
being operated by said Missouri, Kansas & Texas Railway Company 
of Texas (styled the Texas Company), under operating agreements 
which gave to said Wichita Falls companies net earnings of a large 
sum, and which paid large sums to the Oklahoma Corporation upon 
the stock of said three Wichita Falls Companies, which it owned, and 
greatly enhanced the value of said bonds of said Oklahoma Corporation 
secured by said mortgages, and greatly added to the security afforded 
by said mortgages ; that among the covenants of the mortgage executed 
to the plaintiff was one that the mortgagoi:, the Oklahoma Corpora- 
tion, would not sanction or permit any Company, the greater part of 
whose capital stock should be pledged or assigried thereundfer, to lease 
its railway property or any part thereof, except to thé Oklahoma Cor- 
poration, or to some other company of whose capital stock the greater 
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part should then be pledged or assigned under said mortgage ; that the 
stock both of the Oklahoma Corporation and of the Texas Company 
was controlled by the Missouri, Kansas & Texas Pacific Railway 
Company, a corporation of Kansas (hereinafter styled the Kansas Cor- 
poration), and that said Kansas Corporation, wishing to get rid of the 
operating agreements between the Texas Company and the Wichita 
Falls Companies, caused the Oklahoma Corporation to vote the stock 
of the Wichita Falls Companies to make leases of the railways of thèse 
Wichita Falls Companies to the Texas Company for a rental of 6 per 
cent, on the stock of said Wichita Falls Companies, and the pay- 
ment of interest on the Wichita Falls Companies' bonds; the total 
of said stock only aggregated $55,000; that this change was made 
and thèse leases entered into, effective May 1, 1914, in violation of the 
above covenant in plaintiffs' mortgage, the Texas Company not being 
a Company whose stock was pledged under the plaintiffs' mortgage, 

The plaintiff.s alleged that the aggregate of the annual rentals payable 
under thèse leases is the sum of $39,890, whereas for the three years 
preceding the exécution of the leases the average annual net earnings 
of the Wichita Falls Companies under the operating agreements with 
the Texas Company amounted to $223,296.54. They alleged that the 
leases were made with intent to defraud plaintiffs, and that ail par- 
ties had full knowledge of the rights of plaintiffs under the above cove- 
nant; that, thus deprived of the earnings of the Wichita Falls Com- 
panies, the Oklahoma Corporation became insolvent, and was forced 
to default in the payment of interest under ail three of its mortgages. 

The plaintiffs prayed that the leases made by said Wichita Falls 
Companies to said Texas Company be canceled as having been fraud- 
ulently entered into by the parties thereto, through complicity of the 
Oklahoma Corporation in violation of the covenant made in said mort- 
gage, and further in violation of the trust relation which the Kansas 
Corporation bore to the plaintiffs, because of its ownership and con- 
trol of ail of the stock of the Oklahoma Corporation. They further 
prayed that the leases be canceled upon the ground that the leases 
themselves gave to the plaintiffs the right to terminate them upon de- 
fault made by the Oklahoma Corporation ; further, that they had the 
élection under their said mortgage to terminate said leases upon the 
happening of some one or more of the events of default provided for 
in said mortgage ; that each of said leases provided that they were 
executed subject to the plaintiffs' mortgage; that the Oklahoma Corpo- 
ration had defaulted under said mortgages, and that the plaintiffs, 
therefore, elected to terminate the leases, and prayed that they be can- 
celed and the property restored to the lessors. 

It was alleged, also, that the Oklahoma Corporation's properties 
were in the han'ds of C. E. Schaff, as receiver, under a bill in equity 
filed in the United States District Court for the Western District of 
Oklahoma ; that the Texas Company's properties were in the hands of 
said Schaff, as receiver, under a bill in equity filed in the United States 
District Court for the Northern District of Texas; that the Kansas 
Corporation's property was also in the hands of Schaff, as receiver, 
under a bill in equity filed in the United States District Court for the 
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Eastern District of Missouri. Ail of said stocks of said Wicliita Falls 
Companies had been transferred into the naine of the Chicago Trus- 
tées, and the relirais due by said Texas Company to said Wichita Falls 
Companies under said leases were being paid to and received by said 
Chicago Trustées. 

The défendants, said Texas Company and said Wichita Falls Com- 
panies, and also CE. Schaff, as receiver of said Texas Company, ail 
answered said bill. The Texas Company and the Wichita Falls Com- 
panies in their answers also pleaded the nonjoinder of said Kansas 
Corporation and the receiver of its railway and properties, of the 
Oklahoma Corporation and the receiver of its railway and property, 
and also of the First Trust & Savings Bank and Emile K. Boisot, as 
truste;es under the above-mentioned mortgages executed to them by 
the Oklahoma Corporation, as necessary parties défendant. The plain- 
tiffs thereupon asked leave to amend their bill by making as parties (1) 
the Oklahoma Corporation, the original mortgagor of their mortgage, 
and as such the owner of the final equity of rédemption of the stock 
in the Wichita Falls Companies; (2) the Chicago Trustées, the prior 
pledgees of said stock, who hâve actuai possession and control thereof ; 
(3) the Kansas Corporation, who is made a party solely because it is 
charged with having been a party to the original lease transactions, and 
whose interest as a stockholder of said Texas Company and of the 
Oklahoma Corporation may be indirectly affected. 

The plaintiffs also applied to the United States District Courts for 
the Eastern District of Missouri and the Western District of Okla- 
homa, respectively, in the litigations in which said Schafï had been 
appointed as receiver, respectively, of the railway and properties of 
said Kansas Corporation and said Oklahoma Corporation, for leave 
to make him a party défendant to said suit filed by said plaintiffs in 
said United States District Court for said Northern District of Texas. 
Said leave was denied, and said judge of said United States District 
Court for the Northern District of Texas thereupon denied the mo- 
tion to make the Kansas Corporation, the Oklahoma Corporation, and 
the Chicago Trustées parties défendant, upon the sole ground that 
it was futile to do so, as, in the opinion of said court, said Schaff, as 
receiver of said Oklahoma Corporation and said Kansas Corporation, 
appointed by said United States District Courts for the Western Dis- 
trict of Oklahoma and the Eastern District of Missouri, respectively, 
was an indispensable party to the litigation, and could not be sued 
without leave of the courts appointing him. 

The merits of the controversy are not in issue on this appeal. The 
sole question is : Is C. E. Schaff, as receiver of said Oklahoma Corpo- 
ration and said Kansas Corporation, an indispensable party? 

The only relief sought in this case is the cancellation of the leases 
between the Texas Company and the Wichita Falls Companies. There 
is no purpose, or prayer, to change the holding, title, or interest in the 
stock of the Wichita Falls Companies. Neither the receiver of the 
Oklahoma Corporation, nor of the Kansas Corporation, has posses- 
sion of the property of either the lessor or lessee company, and no pos- 
session, or right of possession, of the receiver of thèse companies, will 



UNITED STATES MOBTGAGE & T. CO. V. MISSOURI, K. & T. RY. CO. 501 

(269 F.) 

be afïected by the decree. The only receiver whose rights of pos- 
session may be affected — i. e., receiver of the Texas Company — is a 
party, and has appeared and answered. 

[1] The receiver of the Oklahoma and Kansas Corporations has no 
title or right of property of any of the parties vested in him. He is an 
indiffèrent person, appointed as custodian to hold the property of said 
corporations, subject to the further order of the court. Quincy, M. 
& P. R. R. Co. V. Humphreys, 145 U. S. 82, 98, 12 Sup. Ct. 787, 36 
L. Ed. 632; Great Western Mining Co. v. Harris, 198 U. S. 561, 576, 
25 Sup. Ct. 770, 49 L. Ed. 1163. 

[2] Where an attempt is made to take property out of bis posses- 
sion, then he is a proper party to litigation, and where relief is souglit 
against his acts as such receiver he is the proper party Htigant. But 
where the htigation affects the rights of parties in property not in his 
hands, or asserts rights in such property without disturbing his pos- 
session thereof, he is not a proper party, much less an indispensable 
party, to such Htigation. Continental Trust Co. v. Toledo & C. Ry. 
Co. (C. C.) 82 Fed. 642, 646. 

[3] The resuit of this litigation, if successful, would not disturb the 
possession of any receiver save that of the Texas receiver of the 
Texas Company, under the leases of the railways of the Wichita Falls 
Companies. It might bave an efïect on the value of the stock of thèse 
Wichita Falls Companies, or of the stockholding interest of the own- 
ers of the stocks of thèse and other corporations ; but no decree in any 
way altering their possession or ownership or the rights of any présent 
holder in said stocks is asked. The accounting sought for is wholly 
between the Texas Company and the Wichita Falls Companies. 

[4] A receiver does not represent the justiciable rights of the par- 
ties to the litigation of which he is receiver, but only the protection of 
the property in his hands as such, or the collection of that to the pos- 
session of which, as receiver, he is entitled. 

[5] The Wichita Falls Companies, as lessors, represent ail of their 
stockholders in a litigation to set aside said leases. The Texas Com- 
pany, as lessee, in like manner represents its stockholders. Godchaux 
v. Morris, 121 Fed. 482, 484, 57 C. C. A. 434. That the leases pro- 
vide for the payment of dividends direct to the stockholders does not 
make it less a contract made directly with the corporation, nor prevent 
the corporation from representing its stockholders in an action to en- 
force or cancel the same. Pacific R. Co. v. Atlantic & Pac. R. Co. 
(C. C.) 20 Fed. 277. 

The judge of the United States District Courts of Oklahoma and 
Missouri, in denying the application for leave to make the receiver of 
the Oklahoma and Kansas Corporations a party défendant to this 
cause, provided that the déniai was without préjudice of the right of 
plaintiffs to make said Oklahoma and Kansas Corporations parties 
défendant. The court below declined to allow thèse corporations and 
the Chicago Trustées to be made défendants solely on the ground that 
Schaff, as receiver of the Oklahoma and Kansas Corporations, was an 
indispensable party, and the granting leave to make the other persons 
parties would be futile, and dismissed the plaintiffs' bill, because of the 
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inability to make said SchafF, as receiver of the United States Dis- 
trict Court of Oklahoma and Missouri, a party défendant ; the court 
of his appointment declining to permit him to be sued. 

We consider that this is the sole question before us on this appeal. 
We hâve not considered the merits of the controversy, not deeming it 
properly before us. Concluding, as we do, that Schaflf, as receiver 
under the proceedings against the Oklahoma Corporation in Oklahoma, 
and of the Kansas Corporation in Missouri, is not a necessary party, 
we reverse the decree dismissing this bill because of the failure to 
make him such a party, and remand the case for further proceedings 
not inconsistent with this opinion. 

Reversed and remanded. 



MICHIGAN COPPEB & BRASS CO. v. CHICAGO SCREW CO. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1920.) 
■ No. 3433. 

1. Trial «S^l??— Case submltted to court by requests of both parties for di- 

rected verdict. 

Where both parties request a directed verdict on ail the issues without 
réservation, tùey thereby assume that there Is no dispute of tact, and sub- 
mit the whole case to the court for its détermination. 

2. Trial 'S^XÎG — Bequesting peremptory instruction on particular issue does 

not preclude going to jury. 

A party requestlng a peremptory instruction on particular Issues which 
he believes to be controlllng, regardless of how other issues ftre determlned, 
Is not precJuded, if such request is refused, from inslsting that the case 
shall be submltted to the jury, where there is a substantlal confllct in the 
évidence, or where différent liif erences may be drawn from undlsputed 
évidence. 

3. Sales 'S=^K — Contract does not require confonnity to sample, where sped- 

flcations are otherwise. 

A contract for sale of bronze fods to be manufactured cannot be con- 
strued to require the rods to conform to samples submltted by seller, where 
the samples did not correspond wltb the spécifications of the contract. 

4. Sales ®=»420— Breach of contract, held for jury. 

Evidence In an action for breach of a contract to manufacture bronze 
rods held such ais to require submission of the case to the jury. 

In Error to the District Court of the United States for the Eastern 
District of Michigan; John M. Killits, Judge. 

Action at law by the Chicago Screw Company against the Michi- 
gan Copper & Brass Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

Hal H. Smith, of Détroit, Mich. (Beaumont, Smith & Harris, of 
Détroit, Mich., on the brief), for plaintiff in error. 

Howard Streeter, of Détroit, Mich. (MiUis, Griffin, Seely & Streeter, 
of Détroit, Mich., on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The Chicago Screw Company brought 
an action in the United States District Court, Eastern District of Mich- 

€=pFor oUier cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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igan, to recover damages from the Michigan Copper & Brass Com- 
pany, for the failure of that company to deliver a quantity of spécial 
bronze rod, which by the terms of the contract entered into between 
thèse two companies on the 27th day of November, 1914, the défend- 
ant agreed to deliver to plaintiff within the time specified therein. This 
contract reads in the words and figures following: 

"November 27, 1914. 
"The Michigan Copper & Brass Company, Détroit, Mich. — Gentlemen: 
Please enter our order for one million three hundred and fifty tliousand 
pounds (1,350,000) spécial bronze rod to be shipped inside of the next nine 
months, in as near equal nionthly shipments as possible, or about one hundred 
fifty thousand pounds (150,000) per month. 

"Rods to be made of as foUows ; 90% copper; 97c zinc; 1% lead. 
"Size: .bdS" to .337" diameter, about ten (10) feet long. Drawn to size 
and of the same temper as screw machine rods and as per sample submitted 
by us. 

"Priées : December, January, and February shipments to be billed at 16^40 
net. 

"March 16%e, April 161/^0, May 16%c, June 16%c. July WVsC, August 17c. 
"F. 0. b. Détroit, freight allowed to your associate factorles, namely: 
Détroit Screw Works, Détroit. 

Wesrern Automatic Machine Screw Ce, Elyria, O. 
Hartford Machine Screw Co., Hai'tford, Conn. 
Worcester Machine Screw Co., "VVorcester, Mass. 
"Not over 257o to be shipped to Eastern plants. 

"Scrap: Scrap ends snbject to return at ten one-half cents (10%c) net 
per pound. F. o. b. Détroit. 

"Submitted by, Chicago Screw Company, 

"W. E. Cooper, V. P. and Treas." 
"Aeeeptcd by Michigan Copper & Brass Company, 

"A. L. Simmons, Asst. Secretary." 

It appears from the record that both parties to this action under- 
stood from the terms of this contract that the samples named therein 
vvere to be submitted by the Michigan Copper & Brass Company, in- 
stead of the Chicago Screw Company, as the contract seems to pro- 
vide ; that in pursuance of this understanding the défendant made up 
a number of samples and delivered 25 lengths to the Chicago Screw 
Company and 5 lengths to the Détroit Screw Works. The défendant 
then shipped five cars of this rod td the plaintifï at Chicago and two 
cars to the Détroit Screw Works, which shipment aggregafed about 
150,000 pounds, for which payment was made by the plaintiff for ail 
cars shipped except one. The plaintifï avers that the rods shipped by 
the défendant upon this contract were of a kind, quality, and descrip- 
tion différent from and inferior to the bronze rod specified in the con- 
tract, and not suited to the use and purpose for which thèse rods were 
to be used, or to the use specified in the contract, and that the rods so 
delivered were not of the diameter of .335 to .337 of an inch, drawn to 
size and of the same temper as screw machine rods, and were not of 
the composition named in the contract ; that plaintiff, relying upon and 
trusting to the promise and undertaking of the défendant, paid for the 
rods so delivered the sum of $30,(XX), but that by reason of their infe- 
rior quality they were returned, and accepted by the défendant com- 
pany ; that the défendant f ailed to f urnish or deliver any other bronze 
rod whatever, although plaintiff was ready, willing, and able to receive 
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and pay for the same ; that by reason of the defendant's failure in this 
respect the plaintiff was damaged in the sum of $150,000. To this the 
défendant pleaded the gênerai issue. 

At the close of ail the évidence the plaintiff orally moved the court 
to direct a verdict in its favor, on the ground that the undisputed évi- 
dence showed that the défendant failed to perform its obligation under 
the contract. The défendant also moved the court to direct a verdict 
in its favor. This motion it appears vv'as in writing, but not filed at that 
time, for thé reason that counsel for plaintiff had not yet reduced his 
request to writing. Later it was filed by the défendant, but the rec- 
ord shows that it was tendered after the court had directed the 
jury to return a verdict for the plaintiff in the sum of $99,426.97. 

[1] However, it does not seem to be important when this written 
motion to direct a verdict for défendant was filed, for it fully appears 
that the court predicated its action on the oral motions of both plain- 
tiff and défendant for a directed verdict. It is undoubtedly the law 
that, where both parties request a peremptory instruction upon ail the 
issues in the case without réservation, they thereby assume that there 
is no dispute of facts and submit the whole case to the court for its 
détermination. Buetell v. Magone, 157 U. S. 154-160, 15 Sup. Ct. 
589, 39 L. Ed. 654; WilHams v. Vreeland, 250 U. S. 295-298, 39 Sup. 
Ct, 438, 63 L. Ed. 989, 3 A. L. R. 1038. 

[2] This does not prevent a party, making such request for a per- 
emptory instruction upon particular issues that he believes to be con- 
trolling, regardless of how other issues might be determined from 
insisting, if the court refuses to give such limited and qualified re- 
quest, that it shall submit the case to the jury, where there is a sub- 
stantial conflict in the évidence, or where différent inferences may 
be drawn from the undisputed évidence. Cattle Ce. v. Railway 
Co., 210 U. S. 1, 28 Sup. Ct. 607, 52 L. Ed. 931, 15 Ann. Cas. 70; 
Minahan v. Gd. Trunk & Western Ry. Co. (C. C. A. 6) 138 Fed. 37, 
41, 70 C. C. A. 463 ; La Crosse Plow Co. v. Pagenstecher (C. C. A. 
8) 253 Fed. 46, 165 C. C. A. 644; Bank v. Maines (C, C. A. 6) 183 Fed. 
27, 41, 105 C. C. A. 329; C. & O. Ry. Co. v. McKell (C. C. A. 6) 209 
Fed. 514, 516, 126 C. C. A. 336; Breakwater Co. v. Donovan (C. C. 
A. 6) 218 Fed. 340, 134 C. C. A. 148. It is clear from the record in 
this case that the défendant did not ask an instructed verdict upon ail 
of the issues in this case, but rather upon certain issues thought by 
hi'm to be controlling, and to entitle him, under the state of the évi- 
dence, to such peremptory instruction. 

When the oral motions for peremptory instructions were argued, the 
court suggested that, in view of thèse motions being made, it was 
probably its duty to décide the case without référence to the jury ; 
thereupon counsel for défendant immediately objected, calling the 
court's attention to the fact that the rule only absolutely applies when 
peremptory Instructions are asked on ail questions, and that he, as 
counsel for défendant, was asking to direct a verdict on particular 
questions only, and called the attention of the court to issues of fact 
that should be submitted to the jury, if in the opinion of the court his 
request for peremptory instructions upon particular questions was not 
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sustained. This statement of counsel is of too great length to repro- 
duce in this opinion, but upon page 338 of the record this appears : 

"I do not want to go too far afield, because I want to leavè some of thèse 
questions to argue to the jury, of course." 

As shown by the record, thèse motions were argued by counsel on 
Friday afternoon. Court then adjourned until the foUowing Wed- 
nesday morning. Wednesday morning, the court, without further 
argument of counsel, overruled the motion of the défendant and sus- 
tained the motion of the plaintiiï. In doing this the court stated that : 

"There were no qualifications whatever on either side on the motion, I 
am not prepared to say that thereafter, after the submission, it was compétent 
for either side to modify its requests without the consent of the other, in sucli 
a way as to raise the question for the jury." 

When counsel for défendant tendered his written motion, and sought 
to refresh the recollection of the court in référence to his argument up- 
on the oral motion on the preceding Friday, in which argument he had 
insisted that, if the court overruled his motion for a directed verdict, 
there were other issues of fact that should be submitted to the jury, 
the court then made the further statement that it was the duty of coun- 
sel to hâve interrupted the court while it was delivering its opinion in 
référence to thèse motions, and call attention to the fact that this motion 
for a directed verdict did not cover ail the issues in the case, and that it 
was not the purpose and intent of the défendant by making such mo- 
tion to waive a jury as to thèse other issues. 

It does not appear, however, that there had Ijeen anything said by 
the court, prior to the time it directed a verdict for the plaintiiï, to 
indicate that it had forgotten the argument of the preceding Friday in 
référence to the scope and purpose of defendant's motion for a directed 
verdict; but in any event counsel had a right'to rely upon the court's 
recollection of his repeated statements made in oral argument of this 
motion as to the effect and scope of it, and it would hâve been wholly 
improper and unseemly for counsel to hâve interrupted the court while 
it was delivering its opinion upon the questions presented thereby. It 
is theref ore apparent that whether it was or was not error on the part 
of the court to direct a verdict for the plaintiflf dépends wholly upon 
the merits of that motion, unaided by any presumption that the de- 
fendant's motion for a directed verdict, upon particular issues in 
the case, waived the submission to the jury of other issues presented 
by the pleadings and the évidence. The rule is well settled that it is 
the duty of the court to direct a verdict where, from the whole évi- 
dence, a court would be required to set aside a verdict for the opposing 
party to the suit. Cattle Co. v. Railway Co., supra; Zilsbersher v. 
Railroad Co., 208 Fed. 280, 125 C. C. A. 480 (C. C. A. 3). 

The trial court, however, did not proceed upon the theory that there 
was no évidence offered that would sustain a verdict for the défend- 
ant; but, on the contrary, it proceeded upon the theory that the re- 
quest by both parties for a peremptory instruction was upon ail the 
issues in the case and without réservation, and that the effect of such 
requests was to submit to the court for its détermination the whole case 
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upon the law and the f acts. That being the situation, this court would 
necessarily hesita;té to affirm this judgment, if upon any phase of the 
évidence the jury could hâve properly returned a verdict for the de- 
fendant. 

In determining that question, however, it is not necessary for this 
court to review the évidence in détail, and, in view of the fàct that the 
case must be remanded for a new trial, it ought not to do this, for the 
reason that anything this court might now say touching the eflfect that 
should be given to any particular part of the évidence might serioUsly 
préjudice the défendant upon such retrial. It does, however, appear 
from the record that there was a sharp conflict in the évidence touch- 
ing the following vital issues in this case upon which the trial court 
made separate findings of fact, and which issues of fact the défendant, 
notwithstanding its motion for a directed verdict, was entitled to hâve 
submitted to the jury. 

There is perhaps little conflict, if any, in the évidence as to the ex- 
tent to which the samples were tested by the plaintiff before directions 
were given for delivery; but from this évidence it was clearly a ques- 
tion for the jury to détermine whether the plaintiff had given a suffi- 
cient test to ail thèse samples to détermine the quality and fitness of 
the ehtire lot as a standard of comparis,on . f or further deliveries, if in 
fact it was intended that thèse samples should constitute the standard. 

In this connection it further appears from the évidence that the 
plaintiff made a test of thèse samples upon a screw machine, but noth- 
ing appears to show the nature of the steel in the tools of that machine 
or the velocity at which 'it was operated. The défendant caused a test 
to be made by Brown & MacLaren, on some of the rejected rods. This 
test was made on an ordinary screw machine with tools manufactured 
of high-speed ste.el, instead of carbon steel, and the machine was oper- 
ated at slpwer speed. The resujt of this test indic^ted that the rod 
could be eut successfuUy in a screw machine properly tooled and operat- 
ed. It was, therefore, a question for the jury to détermine from this 
évidence whether the test made by thç plaintiff in a screw machine was 
sufïicient to demonstrate whether the sample rod would operate equally 
successfuUy in a bullet machine, of the character used by plaintiff in 
the manufacture of bullets from the rod later delivered to it by défend- 
ant. 

Nor is there material conflict in the évidence as to the efforts made 
by the plaintiff to détermine the quality of the rods in each or ail of 
the shipments. It was a question for the jury to détermine whether the 
resuit of the attempt made by the plaintiff to use some of thèse rods 
was sufficient to justify it in rejecting the entire shipment. 

Another question of vital importance in this case is whether or not 
a rod of this character, containing .34 of 1 per cent, of lead, as it ap- 
pears thèse samples did contain, or even 1 per cent, of lead, as called 
for by the spécification, could be produced by a person skilled in the 
art, free from the defects complained of by the plaintiff. The plain- 
tiff offered the évidence of an expert witness to prove the affirmative 
of this proposition. This évidence was admitted by the court, but évi- 
dence of the expert witness, Searle, offered by défendant, tending to 



MICHIGAN COrPEB & BBASS CO. V. CHICAGO SCREW CO. 507 

(269 F.) 

prove the contrary, was rejected. The rejection of this évidence was 
prejudicial error. 

It appears from a letter written by the plaintiff to the défendant, 
after it had caused an analysis to be made of the sample rods, that the 
présence of lead in the mixture was of considérable importance in 
machining the material. The statement is made in this letter that "the 
nearer you corne to 1 per cent, of lead in the mixture the casier we can 
machine the material." It further appears from the évidence that the 
material actually purchased by this plaintiff to take the place of the 
material that the défendant had agreed to furnish contained II/2 per 
cent, of lead, and this, in the opinion of the jury, might easily account 
for the différence in the rod. It also further appears that no oppor- 
tunity vi^as given to the défendant to manufacture rods containing U/^ 
per cent, of lead. On the contrary, it was strictly held to 1 per cent. 
It is al^o a question of fact for the détermination of a jury whether 
the plaintiff, in view of ail the évidence, acted promptly in rejection of 
the material f urnished by the défendant under this contract. The court 
found as a conclusion of law that it was the duty of the plaintiff to 
minimize defendant's damages, and that that duty was fulfilled. The 
finding by the court that the plaintiff had fulfilled its duty . in that re- 
gard was a question of fact for the jury. 

[3] The court also found as a conclusion of law that the obligation 
on the part of the défendant was to bring goods to the plaintiff which 
were according to the samples. In this conclusion we think the court 
was in error. There are certain spécifications in this contract that the 
sample does not control. It is évident that thèse sample rods did not 
conform to the spécifications in the contract. For instance, the plain- 
tiff's analysis showed they contained .34 of 1 per cent, of lead. They 
were less than the minimum size specified in the contract. Notwith- 
standing, the plaintiff accepted thèse rods as satisfactory, and could not 
be heard to complain if rods of similar manufacture and size were 
furnished by the défendant; yet the défendant was not thereby re- 
quired to furnish rods under this contract less than the minimum size, 
or containing less than the amount of lead specified in the contract, 
and although the samples differed from the spécifications in thèse par- 
ticulars, the plaintiff could not reject material of proper manufacture 
in conformity with the spécifications written in the contract. The 
plaintiff, while accepting the samples as a substantial performance of 
the contract, nevertheless insisted that they should be drawn to the 
proper size. It also appears that the sample rods were wavy, and this 
defect in the sample the plaintiff asked to bave remedied, so that a de- 
parture from the samples in thèse respects was apparently within the 
contemplation of both parties. 

It is insisted upon the part of the défendant that the samples sub- 
mitted would control only as to temper. This court, however, is of 
the opinion that a proper construction of this contract would require 
a much broader interprétation of this provision. Clearly, however, the 
sample to be submitted could not change, alter, or vary in any degree 
the spécifie requirements of the contract. If the défendant in the 
production of this sample had f ollowed exactly the formula for its com- 
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position, provided in the contract, drawn them to the exact size re- 
quired, with the same temper as screw machine rods, the plaintiff, ex- 
cept for reasons hereinafter stated, could not hâve rejected thèse sam- 
ples or refused to carry out its contract, for this was not a sale by 
sample, but the sale of a rod to be of spécifie composition, spécifie size, 
and of spécifie temper. The sample could hâve no f urther purpose or 
intent than to évidence the skill and ability of the défendant to meet 
the spécifications and the state of the art in the manufacure of such 
rods. If in the production of thèse samples it had met the spécifie re- 
quirements of the contract, but failed in this latter particular, the 
plaintiff, of course, could hâve rejected the sample as détective in man- 
ufacture. Otherwise, the plaintiff would hâve been compelled to take 
this rod according to the terms of its contract, regardless of whether 
it was or was not suitable for its purposes, for this contract contains 
no provision in référence thereto, and, in view of the fact that it in- 
structs the plaintiff how to make the rod, no such provision could be 
implied. 

It was, however, necessarily within the contemplation of both par- 
ties that this rod should be properly manufactured and substantially 
free from ail defects that, under the state of the art, could be avoided. 
This question was one for the jury to détermine upon ail the évidence 
in the case, including, of course, the évidence touching the quality and 
manufacture of the sample rods. 

[4] This court is of the opinion that the évidence introduced in the 
trial of this case is sufficient to sustain a verdict of the jury, either for 
plaintiff or défendant, and therefore for error of the court in directing 
a verdict, for error of the court in its construction of this contract in 
référence to the provisionnas to samples, and for error of the court in 
the rejection of the évidence of witness Searle as to the impossibility 
of producing rod of this composition, free from the defects com- 
plained of, the judgment of the District Court is reversed, and cause 
remanded for a new trial, in conformity with this opinion. 



STAR FIRE CLAY CO. v. BUDNO. 

(Circuit Court of Appeals, Sixth Circuit. December 13, 1920.> 

No. 3413. 

1. Master and servant €=»230(1) — Contributory negUgrence of child unlaw-^ 
tully employed no défense. 

Au employer of a boy under 15 years of âge in a mlll or factory In 
violation of Gen. Code Ohio, § 12993, prohlblting such employment, can- 
not avoid liabillty for the injury or death of the boy, of which Bueh em- 
ployment was the proxlmate cause, on the ground of contributory négli- 
gence of the child. 
Z. Deatti <®=»24 — Parent cannot recover for deatb of diild uniawfully em> 
ployed with bis consent. 

Gen. Code Ohio, § 12993, prohlbits employment of a boy under 15 years 
of âge Ih any mlll, factory, etc., and section 13007 — 9 makes a violation 
of such provision a pénal offense on the part of both the employer and a 
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parent or guardlan who permits such employment. Section 10772 of such 
Code gives a right of action for death caused by négligence, which would 
hâve entitled the deceased to recover if he had survived tlie injury, for 
the benefit of next of kln. Held, under the law of tlie state as established 
by its courts, that an action against the employer for the death of a boy 
under 15, killed while employed in a mill or factory in violation of the 
statu te, cannot be maintained for the beneflt of a parent who consented to 
such employment. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver Judge. 

Action at law by Michael Budno, Sr., administrator of the estate of 
Michael Budno, Jr., deceased, against the Star Pire Clay Company. 
Judgment for plaintiff, and défendant brings error. Reversed and 
remanded. 

P. M. Smith, of East Liverpool, Ohio, for plaintiff in error. 
W. A. O'Grady, of Wellsville, Ohio, for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. This proceeding in error is brought to 
reverse the judgment of the United States District Court, Northern 
District of Ohio, Eastern Division, in an action in which Michael Bud- 
no, Sr., as administrator of the estate of Michael Budno, Jr., deceased, 
sought to recover damages for the benefit of next of kin of décèdent. 
The pétition filéd in the District Court avers that the death of Michael 
Budno, Jr., was caused by and through the négligence of the défendant, 
the Star Pire Clay Company ; that the décèdent lef t surviving him his 
father and mother, Michael Budno, Sr., and Mary Budno, who sus- 
tained a pecuniary damage by his death, and two brothers and five sis- 
ters, who sustained a nominal pecuniary loss and damage by the 
wrongful death of the décèdent. 

The pétition further avers that the Star Fire Clay Company was nég- 
ligent in several particulars, but the trial court, in view of the fact 
that défendant was protected under the Workmen's Compensation Law 
of Ohio (102 Ohio Laws, p. 524), confined the issue submitted to the 
jury to the question of unlawful employment of Michael Budno, Jr., 
at the time of the injury resulting in his death. In respect to this the 
pétition averred that he was then under the âge of 14 years and was 
employed by the défendant in violation of section 12993 of the General 
Code of Ohio, which provides that: 

"No maie child under fifteen years * • • of âge shall be employed, per- 
mltted or sufiered to work in, about or in connection with any mill, factory, 
•workshop, mercantile or mechanical establishment," etc. 

The answer averred, among other things, that Michael Budno, Jr., 
deceased, was employed at the request of his parents and brother. 
The reply denied this allégation in the answer. On the trial of the 
case évidence was introduced directed to the issue so joined. The jury 
was instructed by the court to disregard, for ail practical purposes, 
the brothers and sisters of Michael Budno, Jr., in assessing damages, 
if the jury should find upon the évidence for the plaintifï. 

The défendant requested the foUowing charge to be given: 
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"(3) If you should flnd the parents of Michael Budno, Jr., knew of his em- 
ployment by the défendant in Its factory, and consented thereto, and knew 
their son was under 16 years of âge, thèse facts would prevent you from flnd- 
Ing any verdict in thls case for the beneflt of the consenting parent or parents 
to the employment of their son in the manufactory of the défendant, would 
bar them from recovering any sum whatever because of his death." 

The court refused to give this charge, but, on the contrary, charged 
as follows: 

"You will also disregard any défense nrged upon you on the theory that 
the parents of the décèdent were négligent, and that their négligence is to be 
Imputed ta tlie deceased boy, in sufCering or permitting him to be employed or 
to work in or about that factory. The law forbldding the employment of or 
the suffering or permitting infants under the âge of 15 years to work in or 
about forbidden employment cannot be nullifled, or the effect thereof obviated, 
by charging the parents or next of kin with the responsibility for permitting 
them to be so employed. ïhe burden is upon the employer or the owner of a 
factory, mill, or workshop of the forbidden character to see that they are not 
so employed or suffered or permitted to work there." 

The défendant excepted to the refusai of the court to give in charge 
to the jury its request No. 3 and also to the foregoing portion of 
the charge as given. Several other spécial exceptions and a gênera! 
exception were also taken to the charge as given; but. the principal 
question presented for the considération of this court by this proceed- 
ing in error is the correctness of the charge given by the court touch- 
ing the négligence, if any, of the parents of the deceased, for whose 
benefit this action was brought in the name of the administrator. 

[1] The plaintiff in error, however, insists that the contributory 
négligence of Michael Budno, Jr., as shown by the évidence in this 
case, aJso bars a recovery. Section 12993 of the General Code of Ohio 
is for the benefit of infants under the âge of 15 years. One of the prin- 
cipal reasons, if not the sole reason, for the enactment of this statute, 
was undoubtedly the fact that a child of less âge than 15 years is inca- 
pable of protecting itself from the dangers necessarily incident to em- 
ployment in mill, factory, workshop, or other places named therein. The 
plaintfff in error cannot avail itself of contributory négligence on the 
part of a child for whose protection and benefit this act was passed, to 
avoid its liability for violation of its provisions. 

It is urged in the brief and oral argument of counsel for plaintifT in 
error that there is no évidence tending to show that the violation of 
this statute by the Star Fire Clay Company in the employment of a 
minor under 15 years of âge was the proximate caiise of the injury, 
but it is évident that by reason of this employment this child was ex- 
posed to the danger from which this statute sought to protect him. 
The fact that he may hâve disobeyed the superintendent, and was 
playing about others parts of the factory at the time he received his 
injury, is no défense whatever. That is just what a child of this âge 
might hâve been expected to do, so that the approximate cause of this 
injury was the négligence of the défendant in placing this immature 
child in proximity to dange.rous machinery, in défiance of the purpose 
and intent of the statute to protect him and ail other children under 15 
years of âge from dangers of this character. 

[2] If the plaintiiï in error violated the provisions of this section, 
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such violation was négligence per se, and if such négligence was the 
approximate cause of the injuries to Michael Budno, Jr., which injur- 
ies resulted in his death, the administrator is entitled to recover for and 
on behalf of the beneficiaries named in the statute, unless for other 
reasons such beneficiaries are not entitled to recovér. Variety Iron 
& Steel Co. V. Poak, 89 Ohio St. 297, 106 N. E. 24; Railroad Co. v. 
Van Home, 69 Fed. 139, 16 C. C. A. 182 ; Narramore v. Railway Co., 
96 Fed. 298, 37 C. C. A. 499, 48 h. R. A. 68. 

Section 13007 — 9 of the General Code of Ohio provides in substance, 
that any person, firm, or corporation who employs any child, and 
whoever having under his control, as parent, guardian, custodian, or 
otherwise, any child, permits such child to be employed or to work in 
violation of any of the provisions of chapter 11, title 1, of General 
Code of Ohio, shall upon the first offense be punished by a fine, etc. 

The right to recover in this action is based solely upon the violation 
by the défendant of the provisions of section 12993. However, it is 
not the intention or purpose of that section to create a right of action 
for damages for its. violation, either in favor of the person injured 
or in favor of his administrator for the benefit of next of kin, where 
the injury results in death. That right is based upon other provisions 
of the Ohio General Code, and upon the construction by the Suprême 
Court of that state, that the violation of pénal statute of this character 
is négligent per se. 

Where the injury, occasioned by négligence, results in the death of 
the injured person, section 10772 of the General Code of Ohio pro- 
vides that the action shall be brought in the name of the personal rep- 
résentative of the deceased person, but that : 

"Such action shall be for the exclusive benefit of the wife, or husband, and 
children, or if there be neither of them, then the parents aud next of kln of 
the person whose death was so caused." 

It has been held by the Suprême Court of Ohio that in such action — 

"The administrator is a niere nominal party, having no interest in the case 
for himself or the estate he represents, and such actions are for the exclusive 
benefit of the beneficiaries in said sections named." Wolf, Adm'r, v. Railway 
Co., 55 Ohio St. 517, 45 N. E. 708, 36 L. B. A. 812 ; Steel v. Kurtz, 28 Ohio 
St. 191. 

It is therefore apparent that the beneficiaries are in no better posi- 
tion to secure a judgment for damages by and through an action in 
the name of the administrator than if action had in fact been brought 
in their own names. If Michael Budno, Jr., was a child under 15 years 
of âge, under the control of his parents, and his parents requested, 
permitted, or suffered him to be employed in violation of the provi- 
sions of section 12993 of the General Code of Ohio, they were equally 
guilty with his employer, the Star Fire Clay Company, of an offense 
under this statute, and liable to the same punishment in a criminal 
prosecution under the provision of section 13007 — 9 as the corporation 
employing him. 

Section 12993 expressly déclares a wise public policy for the protec- 
tion of children as against, not only the cupidity of employers, but also 
as against the cupidity of parents, guardians, and others having eus- 
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tody and control of stich children. Therefore, if a violation of this 
statute is négligence par se on the part of the employer, it is equally 
négligence per se on the part of parents, guardians, or others having 
control of maie children under 15 years of âge. Nor would it add 
anything to the maintenance and enforcement of this wise and salu- 
tary public policy to permit one who violâtes this provision to recover 
f rom another equally guilty of the sarne offense. On the contrary, the 
effect of such a construction vi^ould tend to encourage rather than dis- 
courage parents in permitting their children to be employed in viola- 
tion of the terms of this statute. 

It is true that section 10770 of the Ohio Code provides that: 

"When the death of a person is caused by wrongful act, négligence or de- 
fault, such as would hâve entitled the party injured to maintain an action 
and recover damages in respect thereof, if death had not ensued, the corpora- 
tion which, or the person who would hâve been liable if death had not ensued, 
or the administrator or exécuter of the estate of such person, as such adminis- 
trator or executor, shall be liable to an action for damages, notwithstanding 
the death of the person injured." 

It is also undoubtedly true that, if Michael Budno, Jr., had sur- 
vived his injuries, he would hâve been entitled to recover damages 
from the défendant, the Star Fire Clay Company, for and on ac- 
count of the violation of this statute by that corporation. Variety Iron 
& Steel Co. V. Poak, supra. But, no matter hov/ this court would be 
inclined to construe this statute of Ohio, it is required to follow the 
construction given it by the court of last resort of that state, and from 
an examination of thèse décisions it would appear that the right of 
thèse beneficiaries to recover is no longer an open question in Ohio. 
Thèse décisions seem to establish another public policy of equal im- 
portance, and that is that no person may profit by his own wrong. 

So far as we hâve been able to investigate thèse authorities, it would 
appear that this question was first discussed and considered by the 
Suprême Court in the case of Railway Co. v. Snyder, 18 Ohio St. 400, 
98 Am. Dec. 175. That was an action by Mary Snyder, an infant, 
by her next friend, to recover damages for injuries she sustained 
through the négligence of the railway company while she was crossing 
its track on her way to school. In that case the court affirmed the 
judgment in favor of Mary Snyder, notwithstanding it was urged on 
the part of the company that she was in the custody of an older child, 
who was guilty of négligence contributing to the injury. In the opin- 
ion in that case the court quotes with approval the following language 
from Railway Co. v. Mahoney, 57 Pa. 187 : 

"If, however, this was an action by the father to recover damage for the 
death of the child, a very différent question would be presented. It would 
* * * probably be held that it was négligence to sufter such an infant to 
be on the streets without a caretaker, and lie could not hold the défendants 
responsible, whether he had appointed a caretaker wlio was négligent or left 
the child to roam at large without one." 

This was followed by the case of Railway Co. v. Snyder in 24 Ohio 
St. 670. Daniel Snyder was the father of Mary Snyder, who had re- 
covered in the case reported in 18 Ohio St. 400, above cited. Daniel 
Snyder, as father, sought to recover damages that he had sustained by 
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reason of the injury to his infant daughter Mary, but the Suprême 
Court of Ohio held in that case that : 

"Where an infant chlld, intrusted to the care and custody of another by 
the father, is injured throiigh the négligence of a railroad company, the cus- 
todian of the child also being ginlty of négligence contributing to the resuit, 
although the Infant may maintain an action for such injury, the father cannot ; 
the négligence of his agent, the custodian of the child, being in law the négli- 
gence of the father." 

In the same volume, however, in tiie case of Railway Co. v. Crawford, 
24 Ohio St. 631, 15 Am. Rep. 633, it was held that where the death of 
an intestate is caused by the wrongful act of a défendant — 

"it is not compétent for the défendant, in order to defeat the action, to prove 
that some of the next of làn of the intestate, for wliose beneflt the action is 
prosecuted, were gullty of négligence which contributed to the injury that re- 
sulted in the death." 

In the opinion, on page 641 of 24 Ohio St. (15 Am. Rep. 633), it is 
said that because of the fact that — 

"the amount recovered in such cases is a gross sum, which the statute directs 
to be dlstrlbuted to the next of kln, in the proportions provided by law in re- 
lation to the distribution of personal estâtes, if contributory négligence on the 
part of some of the next of kin would defeat a recovery as to them, it would 
also defeat a recovery for the beneflt of those who in no wise contributed to 
the injury." 

Sections 6134 and 6135 of the Revised Statutes, upon which plain- 
tiff in the case of Railway v. Crawford, supra, relied for recovery hâve 
been materially amended, and as amended authorize the jury to déter- 
mine the pecuniary injury resulting from such death to thè persons, 
respectively, for whose benefit the action was brought, so that the rea- 
son given by the court in its opinion afiirming the judgment in that case 
no longer obtains. 

The ca.se of Davis v. Guarnieri, 45 Ohio St. 470, 15 N. E. 350, 4 
Am. St. Rep. 548, was under the amended statute, but as, the Suprême 
Court of Ohio said, in the case of Wolf, Adm'r, v. Railway Co., 55 
Ohio St. 517-537, 45 N. E. 708, 36 L. R. A. 812, the question of con- 
tributory négligence of one of the beneficiaries was not raised by the 
pleading, although it seemed that "it lurked in the record", that, on 
the contrary, the défense sought to avoid ail liability to any of the 
beneficiaries by imputing the négligence of the husband to the wife, 
instead of reducing the recovery by withholding damages from the 
husband and awarding damages to the child only. This case also dis- 
cusses Railway v. Crawford, supra, calling attention to the différence 
in the statute as amended and as it read when the cause of action arose 
in that case, and, further commenting upon the opinion in that case, 
says: "The conclusion reached was correct as the .statute fhen stood" 
— and again, that case came "within the principle that the rights of the 
innocent must be protected, even though thereby the guilty reap some 
benefit." 

Wolf, Adm'r, v. Railway Co., supra, however, fully disposes of the 
question presented by the record in this case under the statute as it 
now reads. The opinion reviews ail the cases upon that subject, and in 
■' 269 F.— 33 
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the third paragraph of the Syllabus anhounces iJie law'of Ohio to be 

that: 

"In such actions the défense of conti-Ibutory négligence is availablè as 
against such beneficiaries as, by their négligence, contrlbuted to tlie death of 
the deceased, but the contrlbutory négligence of some of the beneficiaries wlU 
not defeat the action as to ùthers, who were not guilty of such négligence." 

At page 531 of 55 Ohio St., at page 710 of 45 N. E. (36 L. R. A. 

812) it is said: 

"To award damages to a parent guilty oiE contrlbutory négligence in such 
case would permit hlm.to profit by hls own wrong, and besides It woùld be In 
direct conflict witn the universal rule as to contrlbutory négligence." 

In the opinion the court reviews the provisions of the statute in 
référence to the right of the administrator to recover for the benefit 
of next of kin, in cases where, if the injured party hâd survived the 
injury, he might hâve maintained an action for damages, but, not- 
withstanding this provision of the statute, dénies recovery to any 
beneficiary guilty of contributory négligence. The court also cited with 
approval from section 391 of Booth on Street Railways, in which it 
is said : 

"If the action is for the benefit of those relatives only who were guilty of 
négligence, their fallure of duty should constltute a complète défense; for It 
would be unreasonable and unjust to permit them by an action of that klnd, to 
recover damages for the loss of services of one whose lif e they had negligently 
sacrificed." 

Also section 69, Tifï^ny on Death by Wrongful Act, and section 
131, Beach on Contributory Négligence, to the same eflfect. 

In the case of Railway Co. v. Workman, 66 Ohio St. 509, 64 N. E. 
582, 90 Am. St. Rep. 602, the Suprême Court of Ohio hçld that: 

"It was error to refuse to charge the jury, as requested, that if they should 
findthat the father of the deceased. was guilty of négligence dlrçctly contrlbut- 
ing to the death of hls son, tlie. parent could not recover for any pecunlary loss 
sutfered by the father for the death of hls son, citing with approval Wolf, 
Adm'r, v. Eailway Company, supra." 

This would appear to be the last expression of the court of last 
resort of Ohio upon this question. 

It is clear from thèse décisions that no recovery can be had in that 
State by an administrator under the death benefit statute on behalf of 
any beneficiary guilty of • negUgence contributing to the injury caus-; 
ing the death of deceased. As the right of the administrator to re- 
cover in this action dépends upon the Ohio statute, the décisions of the 
Ohio Suprême Court construing thèse statu tes must necessarily be fol- 
lowed by this court. , 

The fact that the négligence upon which the administrator relies for 
a recovery consisted of a violation of a criminal statute designed and 
intended to protect children of immature âge from being exposed to 
dangerous machinery cannot change or alter the efïect of thèse dé- 
cisions. He must recover, if at ail, on the theory of négligence, and 
this statute, notwithstanding it déclares a wise public poUcy, can hâve 
no appUçation to this action further than in the détermination of the 
question of negUgence on the part of the défendant. This case diflfers 
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in no respect from other cases of négligence, other than in thç nieans of 
proving the négligence of the défendant. When that was accomplished 
by proving that défendant had violated the provisions of this statute, 
the statute so far as this case is concerned had expended its full force, 
and the défendant vv^as entitled to every available défense under the law 
of négligence, except, perhaps, that it could riot be permitted to show 
in opposition to the purpose and intent of the statute that this child 
was himself guilty of contributory négligence. It would certainly aid 
nothing in the enforcement of the public policy declared by this stat- 
ute to permit one equally guilty of the violation of its terms to recover 
from an accomplice in the commission of this crime against this child. 
On the contrary, it would be putting a premium upon the violation of 
this statute by the parent, although the statute déclares that the parent 
is equally guilty and subject to the same penalties as the employer, so 
that ail of the argument advanced in favor of permitting a recovery to 
be had against the plaintifif applies with equal force to a déniai of such 
recovery in favor of a parent who wantonly violated a statute enacted 
for the protection of his own child. 

The question as to contributory négligence of the parents of Michael 
Budno, Jr., or either of them, should hâve been submitted to the jury 
under proper instructions by the court. 

Defendant's request 3 was perhaps properly refused by the court, 
because the âge stated therein is 16 years, instead of 15 years; other- 
wise, the request properly states the law of Ohio in référence to the 
issue involved. It was, however, prejudicial error for the trial court 
to charge the jury that the parents could recover, notwithstanding 
that one or both of them may hâve been equally guilty with the défend- 
ant in violating the provisions of section 12993 of the General Code of 
Ohio. 

For this reason the judgment of the District Court is reversed, and 
cause is remanded for further proceeding and trial, in accordance with 
this opinion. 



In re FINE TREE LUMBER; CO. 
BOYLE V, GOOD-HOPKINS LUMBER CO, 

(Circuit Court of Appeals, Ninth Circuit. December 6, 1920.) 

No. 3524. 

Bankruptcy <S=>184(1) — Chattel mortgage on lumber subsequently eawed valld 
. against trustée. 

Under the law of Oregon a chattel mortgage glven by a sawmill com- 
pany and duly recorded on lumber to be thereaf ter sawed by the mort- 
gagor and plled On land described held valld as against the trustée in bank- 
ruptcy of the mortgagor as to lumber which had been sawed and piled as 
designated and the piles marked with the name of the mortgagee, al- 
though the mortgagee had not taken actual possession. 

Appeal from the District Court of the United States for the District 
of Oregon; Robert S. Bean, Judge. 

<Ê=5>For other casea see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & lodexes 
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Tn the matter of the Pine Tree Lumber Company, bankrupt. From 
an order sustaining the validity of a chattel mortgage given by the 
bankrupt to the Good-Hopkins Lumber Company, W. R. Boyle, trus- 
tée, appeals. Affirmed. 

Plowden Stott, of Portland, Or., for appellant. 
Lantry & Merritt, of Spokane, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge- This appeal présents the question whether a 
chattel mortgage given by the bankrupt, Pine Tree Lumber Company, 
to Good-Hopkins Lumber Company, lias validity and created a lien su- 
perior to any lien of the trustée in bankruptcy of Pine Tree Lumber 
Company. 

The trustée, while receiver of the bankrupt company, petitioned the 
District Court for leave to sell 1,000,000 feet of lumber, more or less, 
upon which Good-Hopkins Lumber Company claimed a lien. Upon a 
hearing the référée in bankruptcy disallowed the claim as a preferred 
and secured one and allowed it as a gênerai claim, and thereafter the 
lumber was sold free of lien. The District Court reversed the order 
of the référée and allowed the claim as a preferred one, and the trus- 
tée appealed. 

The claim of Good-Hopkins Lumber Company is founded upon a 
chattel mortgage, duly recorded, made by the bankrupt on June 20, 
1918. The mortgage provides that the Pine Tree Lumber Company, in 
considération of sums "to be loaned as hereinafter specified," grants, 
bargains, transfers, and sets over unto Good-Hopkins Lumber Com- 
pany, a Washington corporation, "ail of the lumber of every kind 
and character which shall be sawn by the mortgagor at its mill, be- 
ginning June 1, 1918, and put in pile upon a certain piling ground in 
the north half of the^southeast quarter (N. 1/2 S. E. %) of section 17, 
township 17 S., range 11 E., W. M., in Deschutes county, Oregon, which 
piling ground is located near said mill, up to the full amount of six, 
million feet." Other provisions of the mortgage make it a security for 
ail notes given during, the continuance of the mortgage, and provide 
that if the mortgagor shall pay unto the mortgagee sums which 
may be secured by the mortgage in accordance with the conditions of 
the notes, and in any eyent before June 1, 1919, and shall comply 
with the terms of a certain contract between the parties, executed Feb- 
ruary 7, 1918, then the mortgage shall be of no effect; otherwise, to 
l'emain in full force. There are further références to- advances made 
in accordance with the terms of the contract referred to between the 
parties, dated February 7, 1918. 

There was testimpriy to the efifect that the bankrupt owned by a 
contract of purchase the standing timber from which the lumber re- 
ferred to in the chattel mortgage was sawn. About December 1, 
1918, Good-Hopkins Company gave its permission for the Pine Tree 
Company to make a contract for sawing lumber with another com- 
pany, and it appears' that af ter that time the Pine Tree Company did 
nothing for the Good-Hopkins Company. On Aùgust 29, 1919, the 
Pine Tree Lumber Company was adjudged a bankrupt. Boyle, ndw 
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trustée, was appointed receiver, and found 1,000,000 feet of lumber, 
more' or less, on hand. The Fine Tree Lumber Company had sawed 
this lumber and placed it in its lumber yards near its mill in Deschutes 
county. The lumber so piled never was in the actual, manual posses- 
sion of Good-Hopkins Lumber Company, but was in the possession of 
the bankrupt corporation, and passed from its possession into the 
hands of the receiver on August 29, 1919, and was retained by the 
receiver until sold pursuant to an order of court. It also appeared 
that the money loaned, and which the mortgage was given to secure, 
was ail used in the production of the lumber covered by the mortgage, 
and ail the lumber covered by the mortgage was produced and put in 
piles prior to December 1, 1918, and each pile was stenciled "Good- 
Hopkins Lumber Company." 

It is conceded that rights of the parties are to be determined under 
the law of Oregon. So far as the record advises us, no attaching 
creditor appears to hâve filed a claim or to hâve held an attachment 
lien. The rights of the trustée as defined under the amendment of 
1910 (Act Tune 25, 1910, c. 412, 36 Stat. 840 [U. S. Comp. Stat. Supp. 
1911, p. 1500] ) to section 47a of the Bankruptcy Act are: 

"(2) Collect and reduce to money the property of the estâtes for which they 
are trustées, under the direciiou of the court, and close up the estate as ex- 
peditiously as is compatible with the best interests of the parties in interest ; 
and such trustées, as to ail property in the custody or coming into tlie custody 
of the bankruptcy court, shall be deemed vested wlth ail the rights, remédies, 
and powers of a creditor holding a lien by légal or équitable proceedings 
thereon." In re Flatland, et ux, 196 Fed. 310, lift C. C. A. 130. 

In equity the mortgage is valid as against the mortgagor and ail 
persons claiming through him with notice, and we think it is valid in 
the adjustment of the rights in bankruptcy, even though the mortgagee^ 
did not take actual, manual possession of the property. The effect of 
the mortgage was to operate as a contract to assign as soon as the 
mortgagor acquired the property, and thus there was created a lien 
capable of enforcement in equity as a lien attaching to the property. 
The lumber was ail sawed and put in piles several months before the 
date of the appointment of the trustée, and a circumstance in favor 
of the validity of the mortgage is the fact that after the production 
of the lumber the mortgagor marked and numbered each pile with 
the name of the mortgagee, appellee herein. In Coates v. Smith, 81 
Or. 556, 160 Pac. 517, the Suprême Court of the state assumed that 
the rights of a trustée are equal to those of an attaching creditor un- 
der the statutes of Oregon, and held that it was the settled law of 
that State : 

"ïliat a trustée having the right of an attaching créditer, is not ipso facto a 
bona lide purchaser for value. That one is such a purchaser and iiot affected 
by outstanding eciuities is an affirmative défense, and must be pleaded and 
proved. Before an attaching creditor, or one standing in an equal position, 
can be deemed a purchaser in good faith, he must allège and prove ail the 
facts necessary to establlsh that character of his ownership." 

In. support of this rule many earlier Oregon décisions are cited. 
In the earlier case of Flanigan v. Graham, 42 Or. 403, 71 Pac. 137, 
790 (decided in 1903), the court, speaking through Justice Wolverton, 
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recognized that the gênerai principle that a mortgage intended to 
cover property not in existence or after-acquired seems to be that at 
law such a mortgage is ineffectuai and void, but that in equity it is 
regarded as an executory agreement which, though not effectuai per se 
to transfer the présent légal title, yet opérâtes to impress a lien ac- 
cording to the agreement of the parties when the property cornes into 
existence. The court continued : 

"The Instrument called a 'mortgage,' under siich conditions, is construod as 
operatlng by way of a présent contract to give a lien, wliicli, as between the 
parties and ail others having notice or knowledge thereof, takes effect or 
attaches to the subject as soon as it cornes into the ownershii) of the mort- 
gaging party." 

The doctrine of the case is approved in Jones on Chattel Mortgages, 
§170. 

Kenny V. Hurlburt, 88 Or. 688, 172 Pac. 490, 173 Pac. 158, L. R. A. 
1918E, 652, Ann. Cas. 1918E, Til , is relied upon by the appellant as 
supporting the proposition that, actual possession not having passed to 
the mortgagee, the mortgage is invalid. That case arose between a 
trustée in bankruptcy and the holder of a chattel mortgage covering a 
stock of goods in a retail mercantile house. The trustée was appoint- 
ed in the bankruptcy of Pulf er Mercantile Company. Upon the 
facts it was found that one Pulfer was the owner at the time of the 
exécution of the mortgage, and the court held that the trustée had 
no standing in court and that the mortgage held by the plaintiff 
was not enforceable. In the course of the opinion the court said that 
a chattel mortgage upon future-acquired personal property or a fluctu- 
ating stock of goods was valid as between mortgagor and mortgagee, 
citing Flanigan Bank v. Graham, already referred to, and that, while 
the chattel mortgage made by Pulfer to Kenny in good faith was in- 
valid as against the creditors of the mortgagor, for the reason that 
it was on a fluctuating stock of goods, nevertheless, the lien was per- 
fected when the mortgagee, Kenny, was put in possession of the mer- 
chandise by the mortgagor. The court said : 

"The mortgage opéra ted as an executory agreement, which subjected the 
after-acquired goods to the lien of the mortgage upon the mortgagee taking 
possession of the goods before the rights of third persons intervening. The 
existence of claims of creditors without attachment or seizure upon exécution 
Was not such an intervention." 

Appellant argues that it should be deduced from the opinion just 
cited that such a mortgage as that described in the instant case is 
invalid as against ail persons except the mortgagor and the mortgagee, 
who took possession. But we think the cases are distinguishable. 
' There is a différence between a stock of retail merchandise lef t in the 
possession of the mortgagor in his store being sold in the usual course 
of business, and lumber piled in piles on a described pièce of ground 
and marked with the name of the mortgagee, aiid removed from the 
control of the mortgagor, except to deliver to the carrier for transport 
to the mortgagee. The learned District Judge in his opinion com- 
mented upon Kenny v. Pulfer, supra, and said : 
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"The goneral question as to the validity of such a mortgage was, however, 
not before the court or uecessary to a décision of the case in liand, and I do 
not tliink the court Intended to lay down any gênerai rule on the subject. 
It was dealing with a mortgage on a stocli of merehandise left in the posses- 
sion of the mortgagor with authority to sell and replenish in the usual course 
of business. ïhere were no visible means by which the purchaser or attaching 
creditor could distinguish the goods acquired after the exécution of the 
mortgage from those on hand at the time. No such case is hère presented. 
Hère the lumber, as fast as sawed, was piled and kept separate and apart from 
other lumber and marked with the name of the mortgagee. There was no 
difficulty for an Intending purchaser or attachlng creditor to identify the 
actual property claimed under the mortgage and there was sufflcient, in my 
judgment, to impart notice and knowledge to anyone dealing with the property 
and to render the mortgage valid." 

In the case of First National Bank v. Wegener, 94 Or. 318, 181 Pac. 
990, 186 Pac. 41, it was held that it is not necessary for a mortgagee to 
take possession of lumber covered by a mortgage. Taking possession 
would give no greater protection than that given by recording the 
mortgage in accordance with the statute of the state. Of course, pos- 
session by a mortgagee is held to be essential to give notice where the 
mortgage has not been recorded, in order that the holder of the 
mortgage may be put in as strong a position as he would occupy were 
his security put upon the record. 

The contention that the property was not sufficiently well described 
in the mortgage cannot be sustained. It would hâve been very simple 
to identify the property. Sommer v. Island Mercantile Co., 24 Or. 
214, 33 Pac. 559; Elwert v. Hansen, 89 Or. 399, 173 Pac. 939. 

Paroi évidence may be resorted to to apply the description to the 
subject-matter intended to be embraced in the mortgage, but not to 
contradict its terms, nor to bring within its opération property not 
fairly included within the mortgage. It is well established that évi- 
dence may be introduced to show that the mortgagor was in fact the 
owner of the property at the time of the mortgage. Jones on Chattel 
Mortgages, § 53. 

Holding that the order of the District Court allowing the claim oif 
the petitioner creditor was correct, the decree is affirmed, with costs 
in favor of appellee. 

Affirmed. 
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L. LAZARUS LIQUOR CO. v. JULIUS KESSLER & CO. 

(Circuit Court of Appeals, Sixtli Circuit. December 13, 1920.) 

No. 3391. 

1. Payment <S=»82 (4) — No recovery of excessive priée paid voluntarily. 

Plaintilï, whicli uiicjer a contract for purchase of whisky from défend- 
ant at a stated pricé, to be sliipped as ordered, received and paid for, 
wlthout protest, successive sliipments made after the additional war tax 
had been imposed, with knowledge tliat such tax was added to the con- 
tract priée,, hcld barred by estoppel from rçcovering tlie amount on tlie 
ground that the payments wère compulsory. 

2. Sales <^=>202(6) — Shipment subject to payment of draft not delivery to 

purchaser. 

Where a seller of whisky, although the contract contemplated delivery 
f. o. b. railroad, on màking shlpments, forwardcd for collection a draft 
for the price of the shlpment, tô which it attached the bill of lading, de- 
livery to the carrier did not vest tltle to tlie whisky In the purchaser. 

3. Corporations <S='6fi6 — Corporation lield estopped to deny that contract ot 

sale was to be performed in certain county, so that it might be sued there. 
Although a contract of sale provided for delivery of the goods f. o. b. 
cars at the point of shipment in another state, where the seller did not 
there make such delivery, but on each shipment forwarded for collection 
a sight draft for the price, to whlch it attached the bill of lading, and the 
purchaser paid the drafts and received delivery at point of distination, 
the seller is estopped to deny that the contract was to be there per- 
formed, and may be sued thereon in that county, under Civ. Code Prac. 
Ky., § 72. 

In Erior to the District Court of the United States for the Eastern 
District of Kentuckjr; Andrew M. J. Cochran, Judge. 

Action at law by the L. Lazarus Liquor Company against Julius 
Kessler & Co. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

J. M. York, of Catlettsburg, Ky. (J. M. York, of Catlettsburg, Ky., 
on the brief), for plaintiff in error, 

Wm. Marshall Bullitt, of Louisville, Ky. (Levy Mayer, of Chicago, 
111., and Wm. Marshall Bullitt and Bruce & Bullitt, ail of Louisville, 
Ky., on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The Lazarus Liquor Company brought 
an action in the circuit court of Boyd county, Ky., against Julius 
Kessler & Co., to recover $4,095, money paid by it under protest to 
the défendant in excess of the contract price of a large amount of 
whisky, purchased by plaintiff from défendant, which sum of money 
it avers it was unjustly compelled to pay in order to secure pos- 
session of its property. 

This action was later removed, by order of court, to the United 
States District Court, Eastern District of Kentucky, in which court 
an amended pétition was fîled. Issue was joined upon this amended 
pétition, and upon the trial of the case, at the close of plaintiff's evi- 

iS::=For othev casei see same topio & KEY-NUMBBR in ail Key-Numbered Dige-sts & Indexes 
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dence, the court on motion directed a verdict in favor of the défend- 
ant. 

It appears from the record that the L. Lazarus Liquor Company, 
hereafter called the Lazarus Company, is a Kentucky corporation, lo- 
cated at Catlettsburg, pjoyd county, Ky. ; that Julius Kessler & Ce. 
is a West Virginia corporation, having a place of business and a 
résident agent in Louisville, Jefferson county, Ky. The summons in 
this case was served upon this résident agent of Kessler & Co. in 
Jeiïerson county, Ky. 

It further appears that on January ?. 1917, the Lazarus Company 
signed two written instruments, lîy the ternis of one of thèse written 
instruments, it agreed to purchase from Kessler & Co. 1,000 cases of 
a certain brand of whisky, at a price named therein. This written 
instrument contained the further provision : "Send us contract to this 
effect. Subject to the approval of your home office." By the terms 
of the other written instrument, the Lazarus Company agreed to pur- 
chase from Kessler & Co. 300 cases of another brand of whisky, 
at a price named therein, which written instrument contained the fol- 
lowing provision: "Subject to approval of your home office." Thèse 
written instruments were signed by J. G. Léonard, a salesman of 
Kessler & Co., and were immediately f orwarded by him to the Chicago 
office of that company. On the lOth day of the same month Kessler & 
Co. wrote and mailed at Chicago a letter directed to the Lazarus 
Company, Catlettsburg, Ky., accepting the order, which letter reached 
that company in due course of mail. 

Thèse written instruments further provided that the whisky would 
be shipped as ordered from time to time within one year from date 
thereof. On January 19, 1917, Kessler & Co. shipped to the Lazarus 
Company fifty cases of this whisky, which was received by the Lazarus 
Company, and for which it paid the price named in the contract. On 
July 2, 1917, Kessler & Co. wrote the Lazarus Company a letter in 
which it stated that Mr. Léonard had reported to it that the Lazarus 
Company would notify Kessler & Co. before July ISth what portion, 
if any, of the case goods contracted for early in January it would re- 
quire, the balance to be canceled on July 15th by mutual consent; 
and again on July 10, 1917, Kessler & Co. wrote the foUowing letter to 
the Lazarus Company : 

"Owing to the clianged conditions in tlie liquor busines.f, we do net con- 
Kidor ourselvcs bound to hold or deliver any case goods purcliascd on contract 
for future delivery, unless the full amount Is paid. 

"We hâve, therefore, canceled the undeliven>d portion of your contract of 
last January covering 1,000 cases of Old Lewis Ilunter Bye and 300 cases of 
Old Log Cabin." 

To this letter the Lazarus Company replied under date of July 12, 
1917, refusing to agrée to the canceling of the contraest or to the impos- 
ing of any new conditions, and demanding performance of the con- 
tract as written. To this letter Kessler & Co. sent a lengthy reply 
under date of July 13, 1917, calling attention to the adverse liquor lég- 
islation; that it expected to be out of business in 30 or 60 days; that 
it could not perform, and ought not to be expected to perform, this 
contract. The last paragraph of this letter is as f ollows : 
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"We repèat Hiat this côntràet nmst be terminatert, and you will eithcr take 
the goods now and pay for them or delivery cannot bc made. Under présent 
conditipns we cannot advance any moneys and it will be uecessary for you 
to. seiid tfs at least the amount of Internai revenue involved in the tax pay- 
ment of sufficient goods to take care of your order." 

It does not appear that the Lazarus Company replied to this letter, 
but on July 23d it sent Kessler & Ce. an order for 600 cases and 
New York exchange for $2,000 to cover the amount of internai revenue 
tax on the quantity of Hquor ordered, and directed Kessler & Co. 
to draw on it for the balance. This shipment was made pursuant to or- 
der, crédit given for $2,000 advance payment, and a draft forwarded 
upon the Lazarus Company for the balance of the contract priée, which 
draft was paid. 

On August 22d, Kessler & Co. wrote the L,azarus Company, calling 
attention to the fact that there were still 275 cases of Old Log Cabin 
and 375 cases of Old Lewis Hunter, 650 cases in ail, yet undelivered 
and covered by the contract, and further said: 

"We hâve stated to you in previous letters that we consider this contract 
canceled, but, to again show our good intent, we now tender you thèse goofls 
for Immédiate bottling and shipment. In other words, we are ready to de- 
liver to you the 650 cases providing your order is received at once and you 
send remittance at the rate of $3.30 a case for tax with the order. This offer 
is made to you for immédiate acceptance only, and we do not consider our- 
solvos bound to deliver you any more goods unless you place the order for 
bottling with us by return mail." 

The Lazarus Company did not reply to this letter, but on Septem- 
ber 29, 1917, it wrote to Kessler & Co., inclosing a check for $2,145 
'■to cover the balance of order of Lewis Hunter and Log Cabin as 
per our contract," and ordered 650 cases shipped at once iû carload 
lot. In this letter it requested to hâve ail Lewis Hunter and no 
Log Cabin, but, if that was not satisfactory to Kessler & Co., then to 
ship the balance due on the contract for Log Cabin and the balance 
due on the contratt for Lewis Hunter, specifying the amounts of each 
still due it under the contract. 

. On October Ist, Kessler & Co. replied to this letter, acknowledging 
receipt of the $2,145, refusing to exchange the Lewis Hunter for Log 
Cabin, and further stating: 

"ÏVeither'ean we bottlë thèse goods before the new tax goes into effect, which 
isliablë tohàppen at any moment -within the next two or three days. * * * 
AVe will bottle thèse 650 cases as soon as W'e can. Under the new tax, 'which 
will be $3.20, it will réquire $0.30 a case additional for tax, which on 650 cases 
amounts to $4,095 more. Please let us know whether to proceed with the 
bottling of the 6.50 cases under thèse conditions, and if so please send us addi- 
tional remittance for $4,095. As soon after receipt of this remittance as possi- 
Die we wiil bottle thèse goods for you and then draw on you for the balance 
due." • 

To this letter Lazarus Company replied under date of October 15th: 

"Please cancel the car order for the 650 cases that we sent you on the 29th 
ult., and kindly senu us insteaa 218 cases of Old Lewis Hunter, ail quarts, by 
local freight shipment and you will mail us your check for the remainder of 
the $2,145 after dcducting the tax for the above shipment." 
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On October 19, 1917, Kessler & Co., in pursuance of this order, 
shipped 218 cases, and credited the remittance of $2,145 forwarded 
upon September 29th on the purchase price, including war tax. The 
invoice of this shipment forwarded to the Lazarus Company showed a 
charge in addition to the contract price of $6.30 per case to cover 
"additional internai revenue tax," amounting to $1,373.40 in the aggre- 
gate, which with the contract price of $1,635 amounted to $3,008.40, 
leaving a balance of $863.40, for which amount a draft with bill of 
lading attached was forwarded. This draft was paid by the Lazarus 
Company. 

On December 1, 1917, the Lazarus Company wrote Kessler & Co., 
inclosing check for $1,747.20, with order for 182 cases, "being a part 
of the order yet due us on our contract heretofore made with you," 
and advising that there were still 250 cases of whisky yet to be shipped 
after this 182 cases. Kessler & Co. shipped thèse 182 cases, applied the 
$1,747.20 as a crédit upon the purchase price, and forwarded with the 
shipment a draft with bill of lading attached for the balance thereof, 
amounting to $866.40. In the invoice accompanying this shipment the 
additional internai revenue of $6.30 per case was charged as a part 
of the purchase price. Lazarus Company paid the draft and received 
the shipment. On December 21, 1917, Lazarus Company forwarded 
$2,500, "per your request," in advance, with an order for 250 cases. 
This number of cases was shipped by Kessler & Co. and a draft with 
bill of lading attached was forwarded. The invoice, contained in the 
ietter advising shipment had been made, charged as part of the pur- 
chase price the additional war tax of $6.30 per case, amounting to $1,- 
575, aggregating $3,630, upon which amount it credited the $2,500 
and forwarded draft with bill of lading attached for $1,130 balance, 
which draft was paid by the Lazarus Company. This completed the 
shipment of 1,300 cases covered by the contracts. 

[1] Upon thèse undisputed facts the plaintiff seeks to recover from 
Kessler & Co. the amount paid by it covering the increase in the in- 
ternai revenue tax of $2.10 a gallon, which was imposed by the act of 
Congress of October 4, 1917, on the 650 cases taken out after that tax 
went into efïect, which amount it claims was paid under compulsion 
and in order to secure possession of its property unlawfully withheld 
from it by Kessler & Co. until such payment was made. The answer 
of the défendant recites the history of the difïerent transactions and 
dénies the plaintifif's right to recover any money paid by it on account 
thereof, for the reasons that said payments were made with the full 
knowledge that said war tax was being paid by it in accordance with 
Kessler & Co.'s construction of the contract; that ail of said payments 
were voluntary, and without protest, and without any duress or com- 
pulsion ; that by reason of such payments Kessler & Co. was induced 
to withdraw this whisky from bond and become liable to the United 
States government for the amount of thèse taxes, and that the plain- 
tif? by its conduct misled Kessler & Co. to its préjudice in that respect. 
By amended answer it avers that at the time of the making of the 
contract there existed a custom and usage in the whisky trade in the 
United States, known to ail perspns engaged in the whisky business. 
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and Icnown to the plaintiff and défendant herein, that in sales or con- 
tracts for sales of whisky at a price which included the internai reve- 
nue tax then in efïect, if there were any réduction in said internai reve- 
nue tax thereafter before delivery of the whisky the purchase price 
would be reduced by the aniount of such redu:tion in tax, and in the 
event of an increase in such tax the purchaser would pay such increas- 
ed tax to the distiller and seller ; that such custom and usage was a 
part of the contract between plaintifï and défendant herein as if writ- 
ten in full therein. It also dénies the jurisdiction of the circuit court 
of Boyd county, Ky., over the person of this défendant, or that it ac- 
quired any such jurisdiction by reason of the serving of summons upon 
its résident agent in Jefferson county, Ky., for the reason that the con- 
tract was not made in Boyd county and was not to be performed 
therein. 

In the détermination of the question presented by this record, it is 
unnecessary to review this évidence in détail. The facts above stated 
are fuUy established by the uncontradicted évidence, and the conclu- 
sion necessary to be drawn from thèse facts is that Kessler & Co. on 
October 1, 1917, repudiated this contract and absolutely and em- 
phatically refused to make any further shipments unless the Lazarus 
Company would pay this additional tax imposed by the act of Congress 
of October 4, 1917, and further required, before making any ship- 
ment whatever, that the Lazarus Company should pay, not only this 
additional tax, but also the revenue tax in force at the time the con- 
tract was made; and it further required, in direct violation of the 
terms of the contract, that the Lazarus Company should pay the bal- 
ance of the purchase price of each shipment before any deliveries were 
made to it whatever, and to this end it forwarded with each shipment 
draft with bill of lading attached. 

If the first shipment made by Kessler & Co., after the dispute had 
arisen, were the only one under considération hère, there would be 
force in the contention of the plaintiff that it had not consented to or 
acquiesced in this additional charge and had not voluntarily made such 
payment. Before that shipment was made it apparently acquiesced 
in the demand of Kessler & Co., and forwarded to it a check for $2,145, 
to be applied upon the internai revenue tax in force at the time this or- 
der for shipment was given. But no presumption arises from this 
payment that it intended to acquiesce in the defendant's demand that 
it should pay the additional tax. However, when the défendant noti- 
fied plaintiff that it could not make the shipment before the additional 
tax attached, it then canceled the larger order and gave a smaller 
one, still insisting, however, that the remainder of this payment ''after 
deducting the tax for the above shipment, should be returned to it." 

Kessler & Co. could not by any strong-arm methods crédit that pay- 
ment to any other purpose than as directed by plaintiff in its letter of 
October 15th; but when the défendant refused to do this, and for- 
warded its draft with bill of lading attached for the balance of the 
purchase price, including the additional tax, and also forwarded an 
invoice showing that this tax had been charged as a part of the pur- 
chase price, it then became the duty of the Lazarus Company, if it 
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desired or intended to repudiate defendant's terms, to reject this in- 
voice and demand the return of the money that it had evidently paid 
in good faith, relying upon the terms of its contract with the défend- 
ant. This it did not do, but it continued frora time to time to send 
further orders, and make further advance payments, and pay drafts 
with bill of lading attached, and receive further invoices including this 
additional tax, without any protest of any kind or character whatever. 
The plaintiff, therefore, cannot recover upon the theory that payment 
by it of the money demanded by Kessler & Co. was compulsory and 
made under protest. Flower v. Lance, 59 N. Y. 603 ; Regan v. Bald- 
win, 126 Mass. 485, 30 Am. Rep. 689; Aultman & Taylor Co. v. 
Mead, 109 Ky. 583, 68 S. W. 294; Railroad Co. v. Commissioners, 
98 U. S. 541, 25 L. Ed. 196. 

[2] The further daim that it made thèse payments for the purpose 
of securing possession of its own property wrongfully withheld from 
it is not tenable. While the contract is silent in that respect, yet, 
undoubtedly, it contemplated the dehvery of this whisky f. o. b. cars 
at point of shipment. That tlie parties so construed it is evidenced by 
the first shipments made under this contract, about which there is no 
dispute ; but later Kessler & Co. refused to make any such shipments, 
but forwarded draft with bill of lading attaclied for ail of the 650 
cases, and this was acquiesced in by plaintiff. This was not such an 
unconditional delivery to the carrier as would transfer title to the 
purchaser before the acceptance and payment of the draft and the 
delivery of the bill of lading to it. United States v. R. P. Andrews & 
Co., 207 U. S. 229, 28 Sup. Ct. 100, 52 L. Ed. 185 ; Bergeman v. Rail- 
way Co., 104 Mo. 77, 15 S. W. 992; Emery & Sons v. Irving Nat. 
Bank, 25 Ohio St. 360, 18 Am. Rep. 299. Brick Co. v. Machinery Co., 
89 Ohio St. 366, 106 N. E. 33, L. R. A. 191 5B, 536. 

Under no phase of the évidence, however, could the claim of the 
Lazarus Company that it had paid under protest and compulsion, 
and for the purpose of securing possession of its own property wrong- 
fuhy withheld from it, apply to the paym.ent of the $2,500 forwarded 
by it to the défendant on the 21st of December, 1917, when shipment 
of the remaining 250 cases was ordered. At that time it had already 
paid to Kessler & Co. almost $500 more than the full amount of the 
contract price for the entire 1,300 cases; that is to say, it had paid 
for the 1,050 cases already received by it, not only the full price it had 
agreed to pay, but had paid in addition thereto $2,520 increased revenue 
tax demanded by the défendant. The contract price of the 250 cases 
constituting the final order amounted to $2,055, so that the Lazarus 
Company was on the 21st of December, 1917, entitled, under the 
terms of the original contract, to this last shipment of 250 cases with- 
out the payment of any further sum or amount whatever, and in 
addition thereto it was entitled under the terms of the original con- 
tract to the return to it of about $465, but with full knowledge of thèse 
facts it sent with this order for 250 cases a remittance of $2,500. 
Clearly this $2,500 was not paid under compulsion, fraud, or mistake 
of fact, nor by any stretch of the imagination could it be said to hâve 
been paid for the purpose of securing possession of its own property 
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wrongfuUy withheld from it by the défendant, for at that time the 
whisky was not even bottled or withdrawn from the bonded ware- 
house. So that it did not, and could not, hâve had any property inter- 
est therein whatever. It is also equally clear that this payment was not 
made under protest of any kind or character, but beyond ail question 
was a voluntary unconditional payment. This is equally true of the 
further payment of $1,130 made by the L,azarus Company to cover the 
balance of the purchase price of this shipment, the invoice of which, 
on its face, included this additional tax. 

When Kessler & Co. first repudiated its contract and refused to make 
further shipments, except upon price, terms, and conditions entirely 
différent from the price, terms, and conditions written in the con- 
tract, the courts were open to the Lazarus Company, and undoubtedl}^ 
they would hâve fully protected it in its légal rights, and hâve afford- 
ed it a fuU and adéquate remedy for this breach of contract on the 
part of Kessler & Co. ; but the défendant was not then ready to invoke 
the aid of a court. Its course of conduct from that time on indicates 
either that it had receded from the position it had taken in its letter 
of July 12th,- and had concluded to accept the construction placed upon 
this contract by Kessler & Co. that it should pay the additional tax, 
or that, in its eagerness to secure speedy shipment of the balance of the 
whisky covered by the contract, it pretended to acquiesce in thèse de- 
mands as an inducement to the défendant to make such shipments ; 
but no matter what may hâve been the secret intent and purpose of the 
Lazarus Company when it complied with thèse demands, the courts 
are now powerless to afford it the relief to which it was entitled when 
Kessler & Co. repudiated this contract and made thèse demands as a 
condition précèdent to further shipments. 

[3] Under section 72 of the Kentucky Code, an action against a 
corporation upon a contract must be brought in the county in which 
such corporation has an office or place of business or where its agent 
résides, or in the county in which the contract is made or is to be per- 
formed. The plaintiff in its letter of July 21st refers to it as the con- 
tract "of January 10, 1917, as confirmed by you at this date referred 
to." It is clear that this was not a completed contract until the letter 
of Kessler & Co. was mailed.in Chicago to the plaintifï; therefore the 
contract was not made in Boyd county, Ky. Baird et al. v. Pratt et 
al., 148 Fed. 825, 78 C. C. A. 515, 10 L. R. A. (N. S.) 1116 (C. C. 
A. 8). 

No matter what may hâve been the original intention of the parties 
as to the places of performance, Kessler & Co., in view of the fact that 
it forwarded with each shipment of goods a sight draft with bill of 
lading attaçhed, is in no position now to claim that the contract was not 
to be performed in Boyd county. There is where, under its construc- 
tion of the contract, it did deliver thèse 650 cases, and this performance 
on the part of défendant at Catlettsburg, Boyd county, Ky., was ac- 
cepted by the Lazarus Company without protest or complaint that 
the contract originally contemplated performance by delivering this 
merchandise f. o. b. cars at point of shipment. 

This court is therefore of the opinion that Kessler & Co. is estOpped 
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to deny that tliîs contract was a contract to be performed în Boyd 
couny, Ky., and that, therefore, this action was properly commenced 
in that county; but nevertheless, for the reasons above stated, the 
court properly directed a verdict for the défendant. 
The judgment of the District Court is affirmed. 



HANNAN, County Auditor, et al. v. FÎRST NAT. BANK OF COUNCIL 

BLUFFS. lOWA. 

(Circuit Court of Appeals, Eighth Circuit. Dccember 6, 1920.) 

No. 5537. 

1. Courts <S='338 (2)— Taxation •&=>61l(4) — National bank may sue to con- 

test validSty ot tajc a^ïainst sharcholders and amount in controversy is 
amaunt of tax on ail sliares. 

A national bank required by the laws of the state to pay the tax assess- 
ed apTiiinst its shareholders on their stock may inaintain a suit to test the 
validity of the tax and the total amount of the tax on ail its shares dé- 
termines the amount in coutroversy for the purpose of fédéral court 
jurisdiction. 

2. Taxation <@=>10 — Tax on shares of national batiks not invalidated by pro- 

vision that assessor shall make valuation from bank's statement of its 
capital. 

Code Supp. lowa 1913, § 1322, providing for the assessment of shares of 
national and state banks, savings banks, and loan and trust companies 
to the stockliolders, held not invalid as to national banks as a taxation 
of thpir corporate property, because It provides that the assessor shall 
make hls valuation of the shares from the bank's statement of its capital, 
surpUis, and undlvided profits. 
S. Taxation <E=»12 — Tax on national bank shares invalidatcd by omltting 
to simiiarly tax other moneyed capital. 

A systematlc and intentional omission to tax a materlal portion of 
other monoyed capital In the state may render invalid a taxation of 
national bank shares, under Rev. St. | .5219 (Conip. St. § 9784), equally 
with a similar omission to tax by législative enactment. 

4. Taxation -S^SSe (2) — Sfiareholder in national ba«k not entitled to déduc- 

tion on account of goveniment bonds owned by bank. 

The fact that a part or ail of the capital of a .national bank Is Invested 
In United States bonds, or securities whlch are exempt from taxation, ddes 
not entitle à shareholder to any déduction from an assessment on the 
fnll value of his shares. 

5. Taxation <c=12 — Dedurtion of governmont securities by private bankers 

not discrimination a^inst national banks. 

The fact that under a state statute individnals, such as private banlt- 
ers, may deduct from the amount of their property for assessment pur- 
poses the amount of United States securities held by them Is not a dis- 
crimination against the owners of national bank shares, forbidden by Rev. 
St. § .5219 (Comp. St. § 9784), whicb, in requlrlng other monoyed capital to 
be assossed at an equal rate, refers only to such moneyed capital as the 
state bas power to tax. 

9, Taxation ■§='433 — Failure to pliysically attach oath does not invalidât» as- 
sessment. 

Under Code lowa 1897, § 1365, requirlng the assessor to attach hls oath 
to the assessment roUs, a failure to make such oath invalidâtes the assess- 
ment ; but the essential requlrement is that he should make the oath, and 
if it is taken, It is not necessary to the validity of the assessment that it 

.^EsFoi other cases see same topic & K£:y-NUMBER in ail Key-Numbered Dlgests & Indexes 
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should be physîcally attachée! to the papers constituting tbe assessment 
roU, provided it is in some way reasonably connected tberewith. 
7. Courts iS^Seed) — Décision of state court sustaining state statute binding 
on fédéral court. 

The décision of the highest court of a state, sustaining the validity 
of a state statute under its Constitution, is binding on tlie fédéral courts. 

Appeal from the District Court of the United States for the South- 
ern District of lowa; Martin J. Wade, Judge. 

Suit in equity by the First National Bank of Council Bluffs, lowa, 
against J. D. Hannan, County Auditor, and others. Decree for com- 
plainant, and défendants appeal. Reversed. 

C. E. Swanson, of Council Bluffs, lowa (V. A. Morgan, of Council 
Bluffs, lowa, on the brief), for appellants. 

Addison G. Kistle, of Council Bluffs, lowa (Tinley, Mitchell, Pryor, 
Ross & Mitchell, on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

MUNGER, District Judge. This case présents an appeal from a de- 
cree enjoining the collection of taxes. The appellee, a national bank 
at Council Bluffs, lowa, alleged that an attempted assessment for the 
years 1914 and 1915 had been made against its shareholders, based on 
the entire value of such shares, and without deducting from the value 
of the shares the amount of bonds of the United States which the bank 
owned. It further alleged that the tax was void, because no tax could 
be levied against the shares of stock in the state and savings banks, 
under the lowa statutes. There was a déniai of the allégations and 
a trial to the court. 

[1] A preliminary question of the jurisdiction of the court arises, 
inasmuch as the tax assessed to any one shareholder does not amount 
to the sum of over $3,000. The statutes of lowa in référence to taxa- 
tion of banks and bank shares are in part as follows (Code Supp. lowa 
1907, and Code Supp. lowa 1913, §§ 1321, 1322, 1325): 

Section 1321: "Private Banlierg. Private banks or bankers, or any persons 
otlier tlian corporations Iiereinaftor specitied, a part of wliose business is the 
receiving of deposits subjecc to check, on certiiicates, receipts, or otherwise, 
or tlie selling of excliange, sliall prepiire and furnisli to tlie assessor a sworn 
statement, sliowing the assets, aside from real estato, and liabilities of such 
bank or banker on January Ist of the current year, as follows: 

'"X. The amount of moneys, specifying separately the amount of moneys on 
hand or in transit, the fuuds in the hands of other banks, bankers, brokers 
or other persons or corporations, and the amount of checks or other cash 
items not iucluded in either of the preceding items ; 

"2. The actual value of crédits, cousisting of bills receivable owned by 
them, and other crédits due or to become due ; 

"3. Tlie amount of ail deposits made with them by others, and also the 
amount of bllls payable ; 

"4. The actual value of bonds and stocks of every kind and shares of capital 
stock or joint stock of other corporations or companies held as an inve«tment, 
or in any way representing assets, and the spécifie kinds and description 
thereof exempt from taxation ; 

"5. AU other property pertaining to said business, Including real estate, 
which shall be specially listed and valued by the usual description thereof ; 

®=3For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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"Tho aggrpgate achial value of moneys and crédits, after deducting there- 
from the amount of deposits, and the aggregate actual value of bonds and 
stocks, after deducting tne portion tliereof otherwise taxed In tliis state, and 
also the other property pertaining to the business, shall be assessed at twenty- 
five per cent, of the actual value of the same, not including real estate, whlch 
shall be listed and assessed as other real estate." 

Section 1322 : "Shares of stock of national banks and state and savlngs 
banks, and loan and trust companies, loeatod in this state, shall be assessed to 
the indiyldual stockholders at tne place where the bank or loan and trust Com- 
pany is located. At the tlme the assessment is made the offlcers of national 
banks and state and savlngs banks and loan and trust companies shall fur- 
nish the assessor with lists of ail the stockholders and the number of shares 
owned by each, and the assessor shall list to each stockholder under the head 
ol corporation stock the total value of such shares. To aid the assessor in flx- 
ing the value of such shares, the said corporation shall furnish him a verified 
statenient of ail the matter provided in section thirteen hundred and twenty- 
one [1321], of the Supplément to the Code, 1007, whlch shall also show sep- 
arately the amount of the capital stock and the surplus and undivided 
earnings, and the assessor from such statenient shall fix the value of 
such stock based upon the capital, surplus, and undivided earnings. In ar- 
riving at the total value of the shares of stock of such corporations, the 
amount of their capital actually Invested in real estate owned by them and 
in the shares of stock of corporations owning only the real estate (inclusive 
of leasehold interests, if any), on or in whlch the bank or trust company is 
located, shall be deducted from the real value of such shares, and such real 
estate shall be assessed as other real estate, and the property of such cor- 
poration shaii not be otherwise assessed." 

Section 1325: "Corporntion Liable. The corporations described in the pre- 
ceding sections shall be liable for the payment of the taxes assessed to the 
stockholders of such corporations, and such tax shall be payable by the cor- 
poration in the same nianner and under the same penalties as in case of taxes 
due from an individual taxpayer, and may be coUected in the same manner 
as other taxes, or by action In the name of the county. Such corporations 
may recover from each stockholder bis proportion of the taxes so paid, and 
shall hâve a lien on liis stock and unpaid dividends tberefor. If the unpaifl 
dividends are not sufRcient to pay such tax, the corporation may enforce 
such lien on the stock by publie sale of tho same, to be made by the sheriff at 
the principal office of such corporation in tlils state, after giving the stockhold- 
ers thirty days' notice of the amount of such tax and the time and place of 
sale, such notices to be by registered letter addressed to the stockholder at bis 
post-office address, as the same appears upon the books of the company, or is 
known by Its secretary." 

It will be observed that by the last section quoted the bank is made 
liable for the payment of the taxes assessed to its stockholders under 
penalties, and that it may be collected as other taxes, or by action in 
the name of the county. The bank may recover such payments from 
the stockholders and is given a lien on the stock and unpaid divi- 
dends for the amount paid. The validity of statutes imposing such lia- 
bility on national banks for the taxes levied against their shareholders 
is beyond question. National Bank v. Commonwealth, 9 Wall. 353, 
362, 19 Iv. Ed. 701 ; Aberdeen Bank v. Chehalis County, 166 U. S. 
440, 444, 17 Sup. Ct. 629, 41 h. Ed. 1069; Citizens' Nat. Bank v. Ken- 
tucky, 217 U. S. 443, 451, 30 Sup. Ct. 532, 54 L. Ed. 832. As a pe- 
cuniary liability is imposed on the bank for the payment of the total 
amount of the tax imposed on ail its stockholders, it is the real party in 
interest in a suit to enjoin the collection from the assets, a collection 
which is in effect an enforced déclaration of a dividend. Redhead v. 
lowa Nat. Bank, 127 lowa, 572, 103 N. W. 796. 
269 F.--34 
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In the case of Curamings v. National Bank, 101 U; S. 153, 156' (25 
T-i- Ed. 903), the sa:me clâim of the incapàcity of the bank to sue because 
ônly the shareholders were interested was considered, and it was de- 
cided that the bank might maintain such a suit as this under a similar 
statute of Ohio, but less burdensome on the bank because it declared 
that the bank might pay the tax, whereas this statute déclares that the 
bank must pay it. In that case the court said : 

"But the Ohio statute, by the remédies it provlfles, places the bank in a 
condition where it must pay the tax, or encounter other evils of a cliaracter 
which create a right to avoid them by instituting légal proceedings to 
ascertain the extent of its rasponsibllity before it does the acts demanded by 
the statute." 

The bank, thereîore, had the right to maintain the suit, and as the 
total amount due from it far exceeded the sum of $3,000, exclusive of 
interest and costs, the court had jurisdîction of the controversy. 

[2] It was shown that appellee was the owner of a large amount of 
bonds of the United States at the time of the assessments and that no 
déduction was allowed from the value of the shares because of that fact. 
One of the principal questions that is presented goes beyond the rela- 
tionship of thèse bonds to the asserted tax, as the appellee dénies the au- 
thority of the state to levy any tax against the bank or the shares of 
stock therein. The statute of the United States which relates to the 
taxation of national banks is section 5219 of the Revised Statutes (sec- 
tion 9784, U. S. Comp. Stats. Ann.). It is contained in the chapter re- 
lating to the création and régulation of thèse banks and is as follows : 

"Nothing hereîn shall prevent ail the shares in any association from bemg 
included in the valuatlon of the Personal property of the owner or holder ot 
such shares. In assessing taxes imposed by authority of the state within which 
me association is located ; but the Législature of each state may détermine 
and direct the manner and place of taxing ail the shares of national bank- 
ing associations located within the state, subject only to the two restrictions, 
that the taxation shall not be at a greater rate than is assessed upon other 
moneyed capital in the iiands of Individual citizens of such state, and that 
the shares of any national banking association owned by nonresidonts of any 
state shall be taxed in the clty or town where the bank' is located, and not else- 
where. Nothing herein shall be construed to exempt the real property of as- 
sociations from either state, county, or municipal taxes, to the same extent, 
accordlng to its Talue, as other real property is taxed." 

It is contended by appellee that section 1322 of the lowa statutes 
requires the taxation of the property of incorporated banks and not of 
the shares of stock therein. Undoubtedly national banks are govem- 
mental agencies of the United States and are not subject to taxation by 
the States on their gênerai property, (McCuUoch.v. Maryland, 4 Wheat. 
316, 436, 4 L. Ed. 579; Farmers' & Mechanics' National Bank v. Dear- 
ing, 91 U. S. 29, 34, 23 L. Ed. 196: Bank of Galifornia v. Richardson, 
248 U. S. 476, 483, 39 Sup. Ct. 165, 63 L. Ed. 372), and if this tax is 
levied on the bank's gênerai property it is invalid. 

The trial court filed lan opinion in the case, accepting the appellee's 
construction of the lowa statutes as imposing a tax. on the value of the 
bank's property, but the decree did not cancel the entire tax for lack 
of power to tax any of the national bank's property, but reduced the 
amount of taxes levied for 1914, because United States bonds owned 
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by the bank bad been included in the valuation for assessment. Does 
the lowa statute tax the property of the bank? It said that it does 
because section 1322 of the lowa statutes, heretofore quoted, is the 
same in effect as the former statute which it displaced (section 1322, 
Code Supplément of lowa 1907), and which was declared in Home Sav- 
ings Bank v. Des Moines, 205 U. S. 503, 27 Sup. Ct. 571, 51 L. Ed. 
901, to tax the property of the state banks. The former section read as 
follows : 

"Shares of stock of national banks shall be assessed to the individual 
stockbolders at the place where the bank is located. Shares of stock of state 
and savings banks and loan and trust eompanles shall be assessed to such 
banks and loan and trust companies and not to the individual stockbolders. 
At the time the assessment is made, tlie offlcers of national banks shall furnish 
the assessor with a list of ail the stockbolders and the number of shares owned 
by each, and be shall list to oach stockholder under the bead of corporation 
stock the total value of such shares. To aid the assessor In fixlng the .value of 
such shares, the corporations shall furnish hlm a verifled statement of ail 
the matters provided in the preceding section, which shall also show, separate- 
ly, the amount of capital stock, and the surplus and undivided earnlngs, and 
the assessor, froin such statement and other information be can obtain, 
including any statement furnisbed to and information obtained by tbe auditor 
of state, which shall be furnisbed him on request, shall fix the value of such 
stock, taking into accouut the capital, surplus and undivided earuings. In 
arriving at the total value of the shares of stock of such corporations, tlie 
amount of their capital actually invested in real estate, owned by them 
* * * shall be assessed as other real estate, and tbe property of such cor- 
porations shall not be otherwise assessed." 

In the Home Savings Bank Case the décision as to state banks was 
placed upon the grounds (1) that the statute specifically stated that the 
shares were to be assessed to the bank and not to the individual stock- 
bolders ; (2) that while national banks were required to pay the taxes 
and were given a lien, by section 1324, on the stock and dividends as 
security for repayment of the taxes, tlie state banks were not required 
to make such payment, because their stockbolders were not assessed; 
(3) that the assessor in making bis valuation was directed to require a 
verified statement from the Bank showing its assets but not the value of 
the good will and franchise ; and (4) that the property of the corporation 
was not otherwise to be taxed. Considering thèse provisions of the 
statute the court held that it imposed a tax on the bank's property. 
The essential reason for that construction was that the statute plainly 
directed the assessment to be to the bank, and the two cases that were 
cited as controlling (Bank of Commerce v. New York City, 2 Black, 
620, 628, 17 L. Ed. 451, and Bank Tax Case, 2 Wall. 200, 206, 209, 17 
L. Ed. 793), were founded on similar statutes expressly directing the 
assessment of the corporate property. See Hager v. American Nat. 
Bank, 159 Fed. 396, 401, 86. C. C. A. 334; In re First Nat. Bank of 
Aurora, 103 Neb. 280, 171 N. W. 912. 

The amendment of section 1322 was made after the décision in the 
Home Savings Bank Case and after the efïect of that décision on the 
taxation of national bank shares had been called to the attention of the 
lowa Législature by a décision of the state Suprême Court. First Nat. 
Bank v. City Council of Estherville, 150 lowa, 95, 129 N. W. 475. 
The amended section was intended to remedy the situation thus pointed 
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out. Securîty Sav. Bank v. Board of Review (lowa) 178 N. W. 562. 
By apt words it repealed the former provision that the value of the 
shares of state banks were to be assessed to the banks, and not to the 
stockholders, and the provision that state banks were not to be taxed 
otherwise than on their shares. It also abolished the former rule that 
only national banks were required to pay the tax for the stockholders, 
and placed the same obligation on the state banks. In view of its his- 
tory and purpose, the portions of the former statute omitted and the 
direct language employed in the amended section, the only interpréta- 
tion that can he placed on the later statute is that it directs the assess- 
ment of the shares of stock to the individual stockholders in both state 
and national banks. It purports to tax the shares and it cannot be as- 
sumed unless the language used plainly requires it, that the Législature 
intended to tax the property generally of national banks, which it could 
not do, and not to tax the shares of national banks, which was the only 
thing it could tax, apart from the real estate of the banks. It must be 
assumed that the Législature was familiar with the United States stat- 
utes creating national banks and granting and limiting the power of the 
state in taxing them. It is the more to be assumed because the Législa- 
ture of the state has constantly recognized this limitation of the taxing 
power over national banks, and its statutes hâve directed the taxing 
of national bank shares and not the taxing the gênerai property of such 
banks. Laws of lowa, 1868, c. 153, p. 213 ; Code of lowa 1873, § 818; 
Code Supplément of lowa 1907, § 1322; Code Supplément lowa 1913, 
§ 1322. 

The trial court based his conclusion that the corporate property was 
taxed upon the theory which he had expressed in the case of lowa Loan 
& Trust Co. V. Fairweather (D. C.) 252 Fed. 605, 610, 611, that a tax 
which is based on a corporate bank's capital, surplus, and undivided 
profits as the measure of value of the capital stock, is necessarily a tax 
on the corporation's assets, as the shares are merely représentation of 
partial ownership of such assets. 

The fact that the assessor is bound to make his valuation of the 
shares from the bank's statement of its capital, surplus, and undivided 
profits (First Nat. Bank v. Hayes [lowa] 171 N. W. 715), does not 
prove that he is thereby assessing the bank's property. In fixing any 
proper valuation of corporate shares, the amount of the actual capital, 
surplus, and undivided profits are essential éléments. There may also 
be additional values in the good will and franchise (Home Savings 
Bank V. Des Moines, 205 U. S. 503, 512, 27 Sup. Ct. 571, 51 L. Ed. 
901), but such values are so indefinite and so much a matter of opinion 
that the Législature could properly direct the assessors, usually un- 
skilled in the ascertainment of such values, to omit them as éléments 
of assessable value. In Stanley v. Supervisors of Albany, 121 U. S. 
535, 548, 549, 7 Sup. Ct. 1234, 1238 (30 L. Ed. 1000), a valuation by the 
assessor of the shares of the Bank of Albany at par, thus ignoring the 
value of the surplus, undivided profits, good will, and franchise, and 
although the real value of the shares exceeded the par value by from 
10 to 70 per cent., was treated as an assessment of the shares, and not 
of the bank's property. The method was applied to ail the banks, as the 
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lowa statute attempts to apply the same method to both state and na- 
tional banks, and of this the court said : 

"A différent method miglit hâve led to perplexliig dîfiiculties, owing to the 
great fluctuations to which shares in banking institutions are subject ; their 
Value depending very mucli on tlie slàll and wisdom of the managers of 
those institutions. Intelligent mon eonstantly differ in their cstimate of the 
value of sueli property, and tlie stocli market shows alniost daily changes. 
Presumptively, the nominal value is the true value ; any increase f rom prolits 
going, in the natural course of tlilngs, in dividends to tlio stockholders. ïhis 
method, applied to ail banks, national and state, cornes as near as practicable, 
considering the nature of the property, to securing, as between thcm, vmi- 
forniity and equality of taxation ; it cannot be considered as dlscriminating 
against either. Both are placed on the same footing. * * * The method 
pur.sued could in no respect be considered as adoptod in hostility to the na- 
tional banks. It must sometimes place the estimated value of their shares 
below their real value; but such a resnlt is not one of which the holders of 
national bank shares can complain. It must sometimes lead also to over- 
valuation of the shares ; but, If so, no grouud is thereby furnished for the 
recovery of the taxes collectée! thereon." 

It is undoubtedly true that, in practical eflfect, a taxation of shares 
of stock results in much the same financial loss to the individual owners 
as if the corporation had been taxed on its property, but in légal con- 
templation the shares and the corporate. capital are separate things. It 
was said in Owensboro National Bank v. Owen.sboro, 173 U. S. 664. 
680, 681, 19 Sup. Ct. 537, 542 (43 L. Ed. 850), with a fuU review of 
the cases, in which that court had so held : 

"It cannot be doubted that, as a gênerai prineiple, it is settled that the 
taxation of the property, franchises, and rights of a corporation is oiit> 
thing, and the taxation ot me shares of stock in the names of the shareholders 
is another and différent one. This doctrine has been applied to sanction th(> 
taxation of the one, where the other was covered by a contract of exemption." 

And in reply to a claim that there was an identity of resuit, if the 
capital or if the shares were taxed, it was further said: 

"If the postulate fof cases cited] upon which they necessarily rest be over- 
thi-own by saying that there is an equivalency between the taxation of the 
property of the bank and the shares of stock in the names of the stockholders, 
it would follow u\at the principles upheld by the cases would disappear with 
the destruction of the reasons upon which they were placed. It would then 
necessarily follow that the graut by Congress of authorlty to tax the shares 
of stock in the names of the shareholders could not be exercised where the 
bank held bonds of the United States exempt from taxation; that, the two 
things being the same, the shareholders would be entitled to deduct the prop- 
erty of the Tiank from the sum of the taxation of the shares ; in other words, 
that the right to tax the shareholders would be a vain thing." Van Allen v. 
Assessors, 3 Wall. 073, 583, 18 L. Ed. 229. 

The conclusion which we hâve reached, that the amended lowa 
statute taxes only the shares of state and national banks, is also the 
construction placed upon the statutes by the Suprême Court of lowa. 
Head v. Board of Review, 170 lowa, 300, 152 N. W. 600; First Nat. 
Bank v. City of Council Bluffs, 182 lowa, 107, 161 N. W. 706. 

Notwithstanding thèse décisions, appellee contends that section 1322 
cannot be construed to impose a tax upon the shares in a state bank 
for another reason and that therefore national bank shares may not 
be assessed, because it would tax them at a higher rate than moneyed 



534 209 FEDERAL REPORTER 

capital invested in state bank shares, and that this would be forbidden 
by section 5219, Rev. Stats. (Comp. St. § 9784). The reason assigned 
is that, if it is held that state bank shares are taxed, the closing sen- 
tence of section 1322, providing that the property of the banks shall 
not be otherwise assessed, violâtes section 2 of article 8 of the lowa 
Constitution, whereby the property of ail corporations for pecuniary 
profit must be subject to taxation the same as individuals. But if this 
be the true application of the Constitution to this statute, the portion 
providing for the taxation of the shares is not invalid, but only the 
portion exempting the property of the state banks from taxation. It is 
said that a construction should be favored by which the shares are not 
held to be taxable, in order that the clause exempting the bank's prop- 
erty may be upheld, and also that, if the latter clause must be declared 
invalid, the whole section should f ail, as the exemption clause was the 
inducement to its passage. It is not clear that such an interprétation 
should be given, or that the Législature would not hâve passed this 
section, even if it had realized that its exemption of the bank's property 
was ineffectuai. It has the power to tax both the shares of stock in, 
and the property of, the same corporation (Cook v. City of Burlington, 
59 lowa, 251, 13 N. W. 113, 44 Am. Rep. 679; Hawkeye Ins. Co. v. 
French, 109 lowa, 585, 80 N. W. 660), and such taxation is not double 
taxation (Owensboro National Bank v. Owensboro, 173 U. S. 664, 681, 
19 Sup. Ct. 537, 43 L. Ed. 850). The problem before the Législature 
was this : The statute taxing state banks on their property had been 
held not to be a tax on their shareholders by the décision in the Home 
Savings Bank Case; thereupon the Suprême Court of lowa had held 
that any taxation of national bank shares was invalid, because of this 
construction of the state statute. First Nat. Bank v. City Council of 
Estherville, 150 lowa, 95, 129 N. W. 475. The very large amount of 
taxable property represented by the national banks was thus released 
from taxation. The only method by which it could be subjected to 
taxation was to tax its shareholders on their shares, but in that event 
it was necessary to impose a like tax on state bank shares, represent- 
ing similar moneyed capital. It cannot be said that the Législature 
would rather hâve exempted national bank shares from taxation than 
to hâve imposed a tax on state bank shares and to hâve left state banks' 
corporate property subject to taxation also, if the Constitution required 
it. It is also apparent that there is no discrimination, within the mean- 
ing of section 5219, Rev. Stats., in the mode of taxing national and 
state bank shares, Head v. Board of Review, 170 lowa, 300, 152 N. 
W. 600; Security Sav. Bank v. Board of Review (lowa) 178 N. W. 562. 
[3] The appellee claims that the decree enjoining the collection of 
taxes levied against its shareholders should be sustained, even if the 
lowa statute be held valid, because in the administration of the law, 
the four other banks in the city where it was located, two of them 
being national banks, and two being state banks, were not assessed or 
taxed for the years 1914 and 1915. A systematic and intentional 
omission to^ tax a material portion of other moneyed capital of the 
kind designated in section 5219 Rev. Stats., may be a violation of that 
section equally with a similar omission to tax by législative enactment. 
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Pelton V. National Bank, 101 U. S- 143, 146, 25 L. Ed. 901 ; Cum- 
mingsv. National Bank, 101 U. S. 153, 157, 25 L. Ed. 903. 

Plaintiff below offered no direct proof of a failure to assess or to 
tax the shareholders of thèse other banks. There was no endeavor to 
prove that they were not so assessed and taxed for 1915. The claim 
of a failure to make an assessment in 1914 is based on évidence of the 
deputy county auditor that he did not find in that office the assessment 
roll sheets showing an assessment of the bank shares. But he further 
testified that the assessment sheets for that year were bound together 
by him in a loose leaf volume and that any such sheet could readily be 
torn out. The volume was before the trial court, but is not in the 
record on appeal. He also testified that the volume was kept for two 
months in the county treasurer's office, and no one from that office 
was called to testify to any search. There was an assessment spread 
upon the books of the assessor against thèse shares. There is a pre- 
sumption that the taxing officers duly assessed ail who were subject to 
taxation, and this évidence was not sufficient to overthrow it, and the 
court properly found that an assessment and levy had beén made. 

[4, 5] It is further maintained that section 1322 of the lowa stat- 
utes as amended must be struck down as authority for taxation of 
national bank shares, because private bankers in lowa are not assessed 
upon an équivalent basis, for the reason that private bankers are al- 
lowed to deduct the amount of United States securities owned by them 
from the amount of their assessable property, while national bank 
shares are assessable- at their full value, although a part or ail of the 
capital of the bank may be invested in such securities of the United 
btates. This is asserted to be a violation of section 5219 of the Re- 
vised Statutes in that it discriminâtes between the two classes of mon- 
eyed capital. Shares in a national bank are subject to taxation by the 
States, in accordance with the grant of power conferred by section 
5219, Rev. Stats., and the fact that a part or ail of the capital of 
the national bank is invested in United States bonds or securities, which 
are exempt froni taxation, does not entitle the shareholder to any dé- 
duction from an assessment upon the full value of his shares. Van 
Allen v. Assessors, 3 Wall. 573, 583, 588, 18 L. Ed. 229; National 
Bank v. Commonwealth, 9 Wall. 353, 359, 19 L. Ed. 701 ; Tennessee 
V. Whitworth, 117 U. S. 129, 136", 6 Sup. Ct. 645, 29 L. Ed. 830; Mer- 
cantile Bank V. New York, 121 U. S. 138, 148, 7 Sup. Ct. 826, 30 E. 
Ed. 895; Aberdeen Bank v. Chehalis County, 166 U. S. 440, 449, 17 
Sup. Ct. 629, 41 E. Ed. 1069 ; Home Savings Bank v. Des Moines, 205 
U. S. 503, 516, 27. Sup. Ct. 571, 51 E. Ed. 901 ; 37 Cyc. 838. The fact 
that individuals, such as private bankers, may deduct from the amount 
of their assessable property the amount of United States securities 
held by them, is not a discrimination forbidden by section 5219, as 
against the owners of national bank shares, assessed at their full value, 
because section 5219, in requiring other mon eyed capital to be assessed 
atan equal rate, only refers to such moneyed capital as the state has 
the power to tax, and not to that property which the national power 
has exempted from taxation. People v. The Commissioners, 4 Wall. 
244, 256, 18 L. Ed. 344; Exchange Nat. Bank v. Miller (C. C.) 19 
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l^ed. 372, 380; Head v. Board of Review, 170 lowa, 300, 152 N. W. 
600. 

[6] Appellee insists tbat it was the duty of the assessor to attach 
his oath to the assessment relis, and that there was a failure to do so, 
and that thèse omissions rendered the assessment void. As the de- 
cree sustained the tax of 1914 (although reducing it in amount), and no 
cross-appeal was taken by appellee, the question is not now open as to 
that assessment. It may be considered in relation to the tax of 1913, 
as the court canceled the assessment and enjoined the collection of 
any tax for that year, because that portion of the decree of the court 
should be sustained, if the assessment and levy were void for this 
reason, even if the court assigned another reason for entering the 
decree. Section 1365 of the lowa Code of 1897 requires the assessor to 
attach to the assessment rolls his oath that the values of the property 
listed are truly set forth in his opinion and that he has not omitted to 
demand a list from any person having taxable property. A failure of 
the assessor to make his oath invalidâtes the assessment. Warfield- 
Pratt-Howell Co. v. Averill Grocery Co., 119 lowa, 75, 93 N. W. 80; 
Woodbine Sav. Bank v. Tyler, 181 lowa, 1389, 162 N. W. 590. But 
in the first of thèse cases it is said that mère informalities not involving 
a departure from the statutory requirements will not defeat the tax, and 
in support of this is cited the case of Twinting v. Finlay, 55 Neb. 152, 
75 N. W. 548, with the comment : 

"In this last case the évidence showed the oath not to be attached to the 
assessment roll, and liiis was held a mère Irrogularity, as it was presumed, in 
fact, to hâve been taken," 

We think this was intended to be and is the construction that should 
be given to this statute and that it is not necessary that the oath be phys- 
ically attached to the papers constituting the assessment roll, provided 
the oath is taken and is in some way reasonably connected with the 
assessment roll. The essential requirements were that the assessor 
should make the oath and return it with the assessment roll, so that it 
may be known whether he has complied with the statutes or otherwise. 
The évidence shows that the assessment lists for 1915 were placed in 
the county auditor's office, where they were kept in a cabinet case con- 
taining a number of drawers. The assessment lists were alphabetically 
arranged, and a separate cover was placed over thosis emhraced under 
each letter, and then they were placed in the drawers of this cabinet. 
The oath of the assessor was pasted on the inside of each drawer. 
The assessor also returned his book, containing a statement of thèse 
assessments, and his oath was attached to this book. We think this 
was a sufficient attachment of the oath to the rolls to comply with the 
statute. 

There is also a claim, not strongly urged, that the assessor did not 
include the shares of stock in the assessment of the personal property 
of the owners thereof, as required by section 5219 of the Revised Stat- 
utes of the United States and by the laws of lowa. This contention, al- 
so, can only be considered with référence to the tax of 1915, because of 
the failure of appellee to take a cross-appeal. It was stipulated that a 
separate tax list was made ont in the name of each stockholder ir. 
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lappellee's bank, and it is shown that a separate valuation was made for 
ieach of such stockholders. This was a compliance with the United 
States statutes permitting, and with the state statutes requiring, the 
iassessment to be made against the shareholders. 

[7] There is a further contention that section 1322 was not in fact 
;amended by the act of 1911 purporting to amend it, because it was 
Inot passed by a two-thirds vote of each branch of the législative as- 
sembly and that section 12 of article 8 of the Constitution of lowa re- 
quired such a vote. The section of the Constitution is as follows : 

"Subject to the provision of thls article, the General Assembly shall hâve 
power to amend or repeal ail laws for the organization or création of corpora- 
lions, or granting of spécial or exclusive privilèges or Immunities, by a vote of 
two-thirds of each branch of the General Assembly ; and no exclusive privi- 
lèges, except as in this article provided, shall ever be gi-anted." 

The same question was presented to the Suprême Court of lowa, 
and that court decided (First National Bank v. City of Council Bluffs, 
182 lowa, 107, 161 N. W. 706) that the act violated no provision of that 
section of the Constitution, and that décision is controlling. 

The decree will be reversed, with directions to enter a decree dis- 
missing plaintiff's bill. 
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1. Courts <S=493(3), 497 — Priority of jurisdiction, as dépendent on identity 

of controversy, stated. 

Where the controversy or the parties are the same in différent actions 
pending in courts of concurrent jurisdiction, the court first acquiring 
jurisdiction of the controversy will retaln it, to the exclusion of the oth- 
er, though possession of the res be not taken ; but where the controversy 
is not the same, the issues being différent and the subject-matter not Iden- 
tical, the court which flrst acquires the actual or constructive possession 
of property is entitled to retain It. 

2. Corporations <^=>189(11) — Fédéral equity ruie held not to apply to suit by 

stockholder a^inst corporation for fraud of officers and agraits. 

Equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv), relatlng to stockhold- 
ers' sults on causes of action enforceable on behalf of the corporation, does 
not apply to a suit against the corporation for fraud of Its oflBcers and 
agents In selling stock. 

3. Courts <§=»508(2) — Fédéral court may restrain interférence with property 

in possession of court. 

Judicial Code, § 265 (Comp. St. § 1242), prohibiting fédéral courts from 
granting injunctions to stay proceedings in a state court, does not deprlve 
a fédéral court of power to enjoln parties litigant or other persons from 
proceeding by judicial proceedings or otherwise to Interfère with prop- 
erty of which the court bas the actual or constructive possession. 

4. Action <S=64 — Courts ®=»498 — Filing of bill for receiver vests court witii 

constructive possession of property. 

The filing of a bill against a corporation and the Issuance of process, 
subsequently served, constitutes the beginning of the suit and where an 
order to show cause why a receiver should not be appointed is issued at 
the same time, the appointment of a receiver on return day of the order, 

■g — 'gnr ottier caaes see same topic & KEY-NUMBEIR la ail Key-Number*d Dlgasts & Indexai 
•Reheartng denled March 30, 1921 
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"■ af ter dne service of the Biibpœna, relates bacfc to'the flling'of the blll, and 
the court Ig vestedwith constmctire possession of defendant's prop- 
erty froni that date, tpthe exclusion of any otlier court in a suit subse- 
quently commenced. 
5. Courts «S^SOSC?) — Injunction to protect possessian of receiver of fédéral 
court should not be directcd to state court judge. 

An Injunction Issued by a fédéral court to' restrain Interférence wlth the 
possession of property by Its receiver by a receiver appointed by a state 
court should be dlrected only to the state receiver, and not extended to 
the judge who appointed hlm. 

Appeal from the District Court of the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Suit in equity by Peter J. Hegnes agaiiist the Midland Packing 
Company. H. M. Havner, Attorney General of the State of lowa, 
and others, appeal from an order granting an injunction. Modified 
and âffirmed. 

Frederick F. Faville, of Ft. Dodge, lowa (H. M. Havner, of Des 
Moines, lowa, and Robert Healy, of Ft. Dodg^ç, Jowa, on the brief),. 
for appellants. ' '• 

E. Ê. Wagner, of Sioux City, lowa (A. B. Carlson, of Canton, S. 
D., and G. M. Caster, of Lake Andes, S. D., on the brief), for appel- 
lee. 

C. M. Stihvill, of Sioux City, lowa, amicus curiœ. 

Before tSANBORN. and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARIi'AîsTD, Circuit Judge. On April 26, 1920, .appellee, hereafter' 
called . plaintifï, §. citizen .of South Dakota, comrnenced this action 
against the Midland Packing Company, hereafter called défendant, 
a corporation Organi^ed and existing under the laws of Ibwa, by 
fillng à cdmplaint in the United States District Court for the Northern 
District of.îûv^'% wherein it \yas alleged in substance that the défend- 
ant, throùgh its agents and officers, had by f raud and false représenta- 
tions, the particulars of which were set forth and duly negatived, ob- 
tained frota plaintiff his negotiable promissory notes in the sum of 
$110,000 in paymèiit bf shâres of the capital stock of said défendant; 
that four bf. said promissory notes, bf $6,250 each, had been sold to 
innocent purchasers; that défendant held $3,000,000 or $4,000,000 
par value of notes of xitheï cit-izens of South Dakota, lowa, and Ne- 
braska, ail obtained in a manner similar to those obtained of plaintiff; 
thàt plaintiff cbmm.ehçed his action, nOt only in his own behàlf i but in 
behalf pf ail other çreditors and stockholders of said défendant, simi- 
lar ly situated ; that plaintiff was the owner of 30 shares of the capital 
stock of said défendant; that said capital stock, which aggregated $8,- 
000,000, had ail been largely sold pursuant to the same scheme of 
fraud as has been described; that the officers of défendant, under 
whose management said, alleged frauds had been carried on, were in 
possession and control of its property and assets, and were threaten- 
ingf to dispose of ail said promissory notes to innocent purchasers ; that 

^:»For other cases see same toplc à KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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défendant was either insolvent or in imminent danger of insolvency; 
that défendant had expended over $3,000,000 in the construction of a 
packing plant, and had collected money and taken notes for the sale 
of stock in the sum of $8,000,000 or $9,000,000; that said défendant 
had no funds on hand for a working capital. This last allégation was 
contained in an amendment to the complaint filed May 25, 1920, which 
the trial court had a right to consider, as well as the intervening péti- 
tion of 32 citizens of South Dakota, lowa, and Nebraska, filed on the 
same date, in which said citizens asked to join with the plaintifï in ob- 
taining the relief prayed for. The court had the right to consider the 
amendment referred to, and also the intervening pétition, for the same 
reason that it had the right to consider affidavits or any other facts pre- 
sented to it bearing upon the question whether a receiver should be 
appointed or not, The complaint also charged in substance that the 
ofRcers of défendant, under a pretense of constructing a paçking plant, 
had procured promissory notes in the amount specilîed from the citi- 
zens of South Dakota, lowa, and Nebraska, with the intention of con- 
verting the proceeds thereof to their own use, without in good faith 
intending to carry on the business of buying and killing liye stock, and 
preserving, curing, storing, and selling méats and other products usual- 
ly manufactured by packing houses. 

The complaint filed on April 26, 1920, prayed for a rescission of the 
contract wherein plaintiff had agreed to purchase the shares of stock 
therein mentioned ; that the notes be canceled, and that, if any of the 
notes above mentioned should be found to hâve been transferred or 
placed beyond control of défendant, the plaintiff should hâve judg- 
ment for the face value of the same, together with interest according to 
the terms thereof ; that an injunction be issued restraining the sale of 
the notes, and that défendant be ordered to show cause why a re- 
ceiver should not be appointed to take exclusive charge of the prop- 
erty and assets of défendant and for gênerai relief. On the same date 
that the complaint was filed, said fédéral court issued a subpœna and 
made and issued an order requiring the défendant to show cause on 
May 25, 1920, why a receiver should not be appointed as prayed. This 
order and subpœna, with copy of complaint, were served on R. M. 
Stokes, gênerai auditor of défendant, April 27, 1920, and on B. I. 
Salinger, Jr., vice président thereof, on May 8, 1920. 

On May 7, 1920, H. M. Havner, Attorney General of the state of 
lowa, one of the appellants, commenced an action in the district court 
of Woodbury county, lowa, entitled "State of lowa ex. rel. H. M. 
Havner, Attorney General, v. Midland Packing Company." The ob- 
ject of this action was to dissolve the défendant as a corporation and 
wind up its afifairs for alleged violations of the laws of lowa. It was 
pleaded in the pétition in said action that it was nçcessary that immé- 
diate action be taken to appoint a temporary receiver and a permanent 
receiver as soon as might be thereafter. 'On the same date J. A. John- 
son, clerk of said state court and one of the appellants, was appointed 
temporary receiver to take charge of the properfy and Eissets of the 
défendant, the order of appointment being signed by Hon. John W. 
Anderson, one of the judges of said state court, and also- one of the 
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appellants. The receiver so appointée!, on the date of his appointment, 
took actual custody and control of the property and assets of défendant. 
On May 11, 1920, the plaintifï in the présent action applied to the 
court below for an order requiring the appellants to show cause on 
May 25, 1920, why they should not be enjoined from proceeding fur- 
ther in the case pending in the state court. A show-cause order with 
a meantime restraining clause was duly issued as prayed. On May 18, 
1920, the complaint in the présent action was taken as confessed. On 
May 25, 1920, the fédéral court made an order enjoining appellants 
from proceeding further in the action in the state court, and ordered 
the receiver appointed by that court to turn over the property and as- 
sets of the défendant to the receivers tlien and there appointed by the 
fédéral court. Appellants hâve appealed from said order. 

[1] The arguments at the bar hâve taken a somewhat wider range 
than the question involved warrants. The question is: Who is en- 
titled to the possession of the property and assets of défendant, the 
receiver appointed by the state court or the receivers appointed by the 
fédéral court? The appeal does not présent a case where the contro- 
versy or the parties are the same in différent actions pending in courts 
of concurrent jurisdiction. In such a case the weight of authority 
seems to be that the court first acquiring jurisdiction of the contro- 
versy will retain it, to the exclusion of the other, though possession of 
the res be not taken. In re Lasserot, 240 Fed. 325, 153 C. C. A. 251 ; 
Gluck & Becker on Receivers, 67, 68 (2d Ed., 89, 91); Empire Trust 
Co. V. Brooks, 232 Fed. 641, 146 C. C. A. 567; Knudsen v. First Trust 
& Savings Bank, 245 Fed. 81, 157 C. C. A. 377; In re Chetwood, 165 
U. S. loc. cit. 460, 17 Sup. Ct. 385, 41 L. Ed. 782; Moran v. Sturges,, 
154 U. S. loc. cit. 273, 14 Sup. Ct. 1019, 38 L. Ed. 981. Where the 
controversy, however, is not the same, the issues being différent in 
one suit from those involved in another, and the subject-matter is not 
identical, there can be no infringement of jurisdiction as between the 
courts maintaining cognizance of the cases. This rule reSts on the 
ground that in such a case there is no conflict of jurisdiction as to the 
question or cause. In such cases the court which first acquires the 
actual or coiistructive possession of property is entitled to retain the 
same. Empire Trust Ço. v. Brooks, supra ; De La Vergne Refrig. 
Mach. Co. V. Palmetto Brewing Co. (C. C.) 72 Fed. 579 ; Gluck & 
Ï5ecker on Receivers, supra; Knudsen v. First Trust & Savings Bank, 
supra; Corpus Juris, vol. 15, p. 1169, where cases almost without num- 
ber are cited in support of the rule stated. This court said in Mound 
City V. Castleman, 187 Fed. loc. cit. 924, 110 C. C. A. loc. cit. 58: 

"The court which lirst acquires the lawful jurisdiction of spécifie propert.y 
by tlie seizure tlicreof or by the due commencement of a suit, from which it 
appears that It is or wlll becomé nëcessary to a détermination of the contro- 
versy Involved or to the enforcement of its judgment or deci-ee therein for the 
court to seize, to charge with a lien, to sell, or to exercise other lilce domluion 
over it, thereby withdraws that property from the jurisdiction of every other 
court so far as nëcessary to accompUsh the purpose of the suit, and entitles 
that court to retain control of it requislte to effectuate its final judgment or 
decree tlierein free from the interférence of every other tribunal"— citlng 
many cases. , , 
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The issues and parties not being tlie same in the présent action and 
the one pending in the state court, the rule last above stated applies. 
There is no confiict of jurisdiction as to the causes of action, but 
simply as to the possession of property, and the court which first ac- 
quired actual or constructive possession of the property and assets o£ 
défendant bas a right to retain the same to the exclusion of ail other 
courts. The question is, therefore : Which court, the fédéral or state, 
first acquired actual or constructive possession of the property of 
défendant? It is conceded that the latter first acquired actual posses- 
sion; but did the fédéral court, at the time the receiver appointed by 
the state court took actual possession, bave lawful constructive pos- 
session of the same? If it did, the receiver appointed by the state 
court had no authority to take possession. The solution of the ques- 
tion involved reciuires a considération of the exact status of the case 
pending in the fédéral court, and, before considering that status, it is 
weîl to bear in mind, that, assuming the fédéral court to hâve jurisdic- 
tion of the question as to whether a receiver should be appointed or not, 
no mère erroneous conclusion reached in considering that question can 
efïect the validity of its action so far as the question before the court 
is concerned. In this connection we quote the language used by Jus- 
tice Grier, in Peck v. Jenness, 7 How. 612, 624, 12 L. Éd. 841 : 

"It is a doctrine of law, too long established to require a citation of au- 
thorities, tliat, where a court lias jurisdiction, it lias a riglit to décide every 
question whicli occurs in the cause, and, whether its décision be correct or 
otherwise, Its judgment, till reveraed, is regarded as binding in every other 
court, and that, where the jurisdiction of a court, and the right of a plaintirt 
to prosecute his suit in it, hâve once attached, that right eaunot bo arrested 
or taken away by proceedings in anotber court. The.se rules hâve their foun- 
dation, not merely in coniity, but on necessity. For if one may enjoin, the 
other may retort by injunction, and thus the parties be without remedy, being 
liable to a process for contempt in one, if tbey dare to proeeed in tlie otlier. 
Xeither can one take property from the cnstody of the otlior by replevin or 
any other process, for this would produce a conflict extremely embarrassing to 
the administration of justice." 

[2] The objection that equity rule 27 (198 Fed. xxv, 115 C. C. A. 
xxv) was not complied with so far as plaintifî's complaint is concerned 
is not well taken. The rule referred to provides that where a corpo- 
ration has a cause of action against third parties, and it refuses to en- 
force such cause of action in order to protect the rights of the corpora- 
tion, a stockholder, if he seeks to enforce this cause of action which 
might bave been asserted by the corporation, must plead the matters 
stated in rule 27, and in such cases the corporation by necessity is made 
défendant, because it has refused to be plaintiiif. The rule is not ap- 
plicable to the présent case. The plaintiff is both a creditor and a 
stockholder, and the proceeding is directly against the corporation, 
asserting no right which the corporation could assert in the sensé of 
the rule. Again, the objection that the complaint filed by the plain- 
tifif would not constitute a lis pendens is of no particular importance, 
as there is no party before the court who is claiming that he is an in- 
nocent purchaser of any of the property of the défendant without no- 
tice. The receiver appointed by the state court occupies no such posi- 
tion. 
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[3] The objection that plaintiff did not comply with rule 23 of the 
Ruies of Practice of the fédéral court in failing to serve copies of the 
moving papers, including affidavits or other évidence relied upon, did 
not affect the jurisdiction of the fédéral court to act. Section 265, 
Judicial Code (Comp. St. § 1242), did not deprive the fédéral court 
of the power to enjoin parties litigant or other persons from proceed- 
ing by judicial proceedings or otherwise to interfère with property of 
which said court had the actual or constructive possession. Marshall 
v. Holmes, 142 U. S. 589, 596, 599, 12 Sup. Ct. 62, 35 L. Ed. 870; 
Simon v. Southern Railway, 236 U. S. 115, 124, 129, 35 Sup. Ct 255, 
59 h. Ed. 492 ; National Surety Co. v. State Bank, 120 Fed. 593, 600, 
602, 56 C. C. A. 657, 61 L. R. A. 394; Schultz v. Highland Gold 
Mines Co. (C. C.) 158 Fed. 337, 340. See long list of cases to the 
same effect in 15 C. J. p. 1179. 

[4] The complaint filed by the plaintiff certainly authorized the féd- 
éral court, it having jurisdiction of the parties and subject-matter, 
to enter upon an inquiry as to whether a receiver should be appointed 
or not. In entering upon such inquiry it did not seem to it that a 
heroic remedy wasnecessary; but it proceeded in an orderly manner, 
and at once upon the filing of the complaint issued an order wherein 
the défendant was required to show cause why a receiver should not 
be appointed. This proceeding to appoint a receiver was of the same 
nature, in regard to the same issues, and for the same purpose, as the 
proceeding in the state court to appoint a receiver. The fédéral court 
had a right to proceed in the way it did. It had the question of re- 
ceiver or no receiver before it. It ought not to be the law that in such 
circumstances another court of concurrent jurisdiction should be able, 
on account of immédiate necessity, to so interfère with the process of 
the fédéral court as to render its final conclusion as to the appointment 
of a receiver of no avail to the parties before it. If the action on the 
part of the state court as shown by the présent record can be sus- 
tained, then any court that is proceeding according to due process of 
law and in an orderly manner may hâve its action defeated by a court 
which is more expeditious. 

The objection is made that R. M. Stokes was not a proper officer of 
the défendant upon whom the show-cause order and sdbpœna could be 
served, and that therefore the fédéral court obtained no jurisdiction 
until after May 7, 1920, the date upon which the receiver in the state 
court was appointed. The filing of the complaint and the issuance of 
process, with intent that the process should be served, was the com- 
mencement of the action. The court had the right to issue the order 
to show cause, evèn before service upon the défendant. Valid service 
was made upon the vice président of défendant on May 8, 1920; no 
other officer than Stokes upon whom to make service having been 
found prior to that date. This service was 17 days prïor to the date 
that the fédéral court acted in appointing a receiver. So at the time the 
fédéral receiver was appointed the court had unquestiohed jurisdic- 
tion, and the appôintmeht relates Back and should be cbnsideted as 
of the date the coniplaint was filed and the show-cattse order issued. 
An}' other conclusion would render the time between the issuance of 
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the show-cause order and the hearing of the same a period during which 
the whole proceeding could be frustrated by the action of some other 
court. The follôwing cases support in principle the conclusions above 
reached: i'armers' Loan & Trust Co. v. Lake St. Elevated Co., 177 
U. S. 51, 20 Sup. et. 564, 44 L. Ed. 667; Palmer v. Texas, 212 U. S- 
118, 29 Sup. Ct. 230, 53 L. Ed. 435; Gaylord v. Ft. Wayne, etc., 10 
Fed. Cas. No. 5284, page 121 ; M'Kinney v. Landon, 209 Fed. 300, 126 
C. C. A. 226; Stirling v. Seattle Co., 198 Fed. 913; Martin v. Oliver, 
260 Fed. 89, 171 C. C. A. 125 ; Swift v. Black Panther Oil & Cas Co., 
244 Fed. 20, 156 C. C. A. 448; Adams v. M. T. Co., 66 Fed. 617, 15 
C. C. A. 1. 

The facts in the présent case bring it far within the rule established 
by the cases of Farmers' Loan & Trust Co. v. Lake St. Elevated Co., 
supra, and Mound City Co. v. Castleman, supra, for the reason that 
immediately upon filing the complaint a show-cause order was issued 
requiring défendant to show cause why a receiver should not be ap- 
pointée. The court went so far in the case referred to as to apply the 
rule — 

"in suits of a slmilar nature, where, in the progress of the lltigation, the 
court niay be compelled to assume the possession and control of the property 
to be aflCected." 

On this branch of the case, we are of the opinion that, by the filing 
of the plaintiflf's complaint, the issuance of the show-cause order, and 
the final appOintment of a receiver, the fédéral court obtained con- 
structive possession of the property and assets of the défendant, and 
that it was beypnd the power of the state court to interfère with such 
possession by the appointment of a receiver. If we are correct in so 
deciding, then the fédéral court had jurisdiction and authority to re- 
strain any person or officer who should attempt to interfère with its 
possession of the property. 

[5] We are of the opinion, however, that the injunçtion issued by 
the iederal court was too broad in its terms. The judge of the state 
court ought not to hâve been enjoined. Courts only move in pursuance 
to the request and contentions of parties litigant. They hâve no in- 
terest in a controversy, other than to see that justice is administered ; 
therefore an injunçtion, where necessary and proper, against parties 
litigant, is sufficient for ail purposes. The Attorney Ceneral ought not 
to hâve been enjoined from proceeding in the action in the: state court 
for the purpose of dissolving the corporation, as this could be legally 
donc regardless of its assets. Robinson v. Mutual Res. Life Ins. Co. 
(C. C.) 162 Fed. 794; Scovill v. Same (C. C.) 162 Fed. 794. 

An orderly way to hâve proceeded would hâve been for the re- 
ceivers appointed in the fédéral court to hâve applied to the state court 
for an order instructing its receiver to turn the assets and property of 
the corporation over to the receivers appointed by the fédéral court; 
this proceeding, of course, being subject to the right of the fédéral 
court to protect the property from unauthorized acts. It results from 
the foregoing that the order appointing the receivers in the fédéral 
court should be affirmed, and the injunçtion should be modified, so as 
to enjoin the receiver of the state court only, and, as so modified, af- 
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firmed. We leave the injunction in force as to the receiver of the state 
court, as we are not informed as to the présent status of the property, 
but présume that an amkable arrangement may settle the question oi 
possession. 

It is so ordered. 



BLYTHE V. GOODE et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1920.) 

No. 1787. 

1. Deèds >^=>128 — Tendency is to restrict application of rule in Shelley's Case. 

Though the rule in Slielley's Case was originally based on public poliey, 
and intendèd to hasten vesting of estâtes and faeilitate aliénation, Its 
effect is frequently to enforce a teclinical construction contrary to the 
intent of the grantor or testator, and the tendency of courts Is to restrict 
its application. 
3. Deeds <S=>128 — Rule in Slielley's Case applles only where technical ex- 
pression is used. 

The rule in Shelley's Case, accordîng to the décisions in South Caro- 
lina applies'bnly where the language is directly within its terms, and not 
where the words of inheritanee are limited or qualifled by additional 
words, varylng or contradicting the construction necessarily placed upoh 
those words by the rule. 

3. Deeds <S=128 — Rule in Shellej-'s Case does not apply to remainder to heirs 

of one of two life tenants.. 

The rule in Shelley's Case does not apply to a deed conveying the 
estate to two persons for Ufe, with remainder to the heirs of the body of 
ône, 

4. Deeds «S^ISS — ^Conveyance subjcct to charge held not within rule In 

Shelley's Case. 

A conveyanoe, subject to a charge thereon for the support of grantor's 
father for his life, to grantor's brotber for bis life, and after his death 
to the heirs of his body and tlieir heirs and asslgns forever, is a variation 
from the technical langnage to which the rule in Shelley's Case applies, 
and Indicates an intention that the heirs of the brother should talte as 
purchasers, so that the rule in Shelley'.« Case does not apply, and the 
conveyance gives the brother only a life estate, not a fee conditional 
on the birth of issue. 

Appeal from the District Court of the United States for the Western 
District of South Carolina, at Greenville; Charles A. Woods, Judge. 

Suit for partition by Minnie L. Goode and others against E. M. 
Blythe and others. From a decree finding the défendant Bl3^he the 
owner of a one thirty-sixth undivided interest in the tract of which he 
claimed entire ownership, that défendant appeals. Affirmed. 

The opinion of Woods, Circuit Judge, in the court below, was as 
f ollows : 

In this suit for partition the f acts are agreed on. In 1887 O. Norman 
Good conveyed to his brother, V. G. Good, a tract of land containing 34'/è 
acres, more or less, in and near the town of Mariêtta, county of Greenville, 

5. C. The granting clause was to V. G. Good slmply. The habendum 
was "to V. G. iGood for aiid during his natural life, and after his death 
to the heirs of his body, their heirs, and assigns forever." Subsequently 
V. G. Good, after having children, conveyed part of the land to the defend- 

<gZ3)For other casea see sapae topic & KEY-lsUMBER iu ail Key-Numbered Digests & Indexe» 
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ant Nannie J. Good, and later the remainder to his wife, Susan 0. Good. 
Susan C. Good conveyed to O. F. Dill, who conveyed by quitclaim deed to 
the défendant E. M. Blythe. On the 16th day of July, A. D. 1915, V. G. Good 
died, leaving as the heirs of his body the plaintiffs, Mlnnle L. Goode and 
Aima 6. Turner, and the défendants Flora Wade, Tweedie Good, B. H. 
Good, May Good, and V. G. Good, ,Tr. 

The plaintiffs and the défendants named claim that under the terms of 
the deed of O. Norman Good to their father, V. G. Good, he took a life estate 
with remainder to tbem and bis other children. The défendants Nannie J. 
Good and E. M. Blythe contend that V. G. Good took a fee conditional under 
the deed of O. Norman Good, and that, having children at the time, his 
conveyance to Nannie ,T. Good and Susan O. Good conveyed the absolute 
fee simple to his grantees. 

The sole question, therefore, is whetber the deed falls under the rule in 
Shelley's Case as applied by tlie courts of South Carolina. "The rule is 
that where an estate of freebold, légal or équitable, is limited by deed or 
will or other writing to a person, and the same instrument contains a limita- 
tion by way of remainder of the same légal or équitable character, either 
médiate or immédiate, with or without the interposition of another estate, to 
his heirs, his issue or the heirs of his body, as a class of persons to take in 
succession from génération to génération, the word 'heirs' or 'issue' Is a 
Word of limitation ; i. e., the ancestor takes the v/hôle estate comprised in 
this term. Thus, if the limitation be to the heirs of his body, he takes a fee 
conditional ; if to his heirs gênera!, a fee simple." Carr v. Porter, 1 McCord, 
Eq. 83 ; Daniel v. Whartenby, 17 Wall. 639, 21 L. Ed. 6G1. 

Had this grant been to Valentine G. Good for his natural life, and after 
his death to the heirs of his body, it would bave been a typical case for 
the application of the rule. The plaintiffs' contention is that the addltional 
words, "their heirs and assigns forever," express an intention of the grantor 
to make the heirs of the body of the first taker a new stock of inheritance — 
the stock of a new descent, thus breaking the line of inheritance from the 
flrst taker. In England, under grants and wills in the exact words of this 
conveyance, the distinction stated has been held to hâve no foundatlon. But 
there the added words do not constitute a new stock of inheritance, because 
under the rule of primogenlture there would be only one heir of any an- 
cestor — if there were sons, the eldest was the sole heir ; if daughters only, they 
took collectively as one heir. Hence a grant to A. for life, and then in the 
plural to the heirs of his body, would not designate any particular person 
or persons as the heir or heirs, but must necessarily mean indeflnite succes- 
sion of heirs of the body from génération to génération, and the added words, 
"their heirs and assigns," could not hâve the effect of limiting this indeflnite 
succession of heirs of the body. 2 Fearne, 230; Jarman on Wills, 1177. 

In England the rule applies also to a devise to A. for life and at his death 
to the heir of his body, because heir is nomen collectum, équivalent to heirs, 
and may mean the heir who from time to time answers that description, 
and not that person alone who shall flrst answer that description. 2 Fearne, 
230. But in 1 Preston on Estâtes, 282, it is said : "That ail possible heirs 
of the given description are to take in succession from génération to généra- 
tion under the name of heirs of the ancestor is to bring the case immodiately 
within the rule. That only one individual or several individuals is or are 
to take in the character of heirs, or, rather, as particular persons descrlbed 
by that name, either for their llves only, or for an estate or inheritance to 
Se deduoted from them as the stock or ancestor, and that their heirs ar0 
desoribed bii superadded tcords of limitation and as their descendants, is 
to exolude the rule," 4 Kent, 221. The italicized limitation was applied to 
take the case out of the rule in Archer's Case, 1 Coke, 65. There the devise 
was to Eobert Archer for life, "and afterwards to the next heir maie of 
Robert and to the heirs maie of the body of such heir maie." It was held 
that Kobert took a life estate only, with contingent remainder to the next 
heir maie. The reasoning was that the testator had ingrafted such words of 
limitation on the devise to the next heir maie as indicated an intention to 
lise the word "heir" as descriptive merely of the individual who should fiU 
269 F.— 35 
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the character of the heir taale at the ancestor's decease; the superadded 
words had the effect of startlng a new Une of inheritahee, the indefinite 
succession from génération to génération not belng from Robert, but from the 
person who at his death answered the description of the helr maie of his 
body. 2 Jarman on Wills, 326; 1 Fearne, 197; 2 Fearne, 240; WlUis v. 
Hiscox, 4 M. & G. 197. So, also, It was held, If a devise be to A. for life, 
and then to the heirs maie of his body and their helrs female, the rule does 
not apply, because what would hâve been an indeflnite succession in the 
heirs maie without the added words was broken by a new succession in the 
heirs female. 2 Fearne, 240. 

Havlng in view the law of inherltance In South CaroUna, where prlmo- 
geniture is absent, the reasoning of the English courts would resuit In hold- 
ing that V. G. Good did not take a fee condltional, but a life estate, with 
remainder to those who answered the description of helrs of his body at the 
tlme of his death. If it were otherwlse, the words "their heirs and asslgns" 
would hâve no meanlng. The heirs of his body would be his chlldren or grand- 
chlldren, to the exclusion of his w^ife ; their heirs would be their chlldren and 
husbands or wives. Thus applying the reasoning of the English cases there is no 
indeflnite succession of heirs of the body of V. G. Good ; for that succession is 
broken by the Indeflnite succession of their heirs. As in England, under the 
rule of primogeniture, a, devise for life to the helr maie of the body and then 
to his heirs, "helr maie" means the partlcular person who answered to the 
description of heir maie of the ancestor at the time of his death, to the 
exclusion from the succession of the collective heir female and then to heirs 
of such heir maie in indefinite succession, so in South Carolina and the 
other States of the Union where primogeniture does not obtaln, the words 
"helrs of the body" In such a limitation mean the particular persons who 
answered to the description of heirs of the body at the time of the death 
of the ancestor, to the exclusion of husband and wife of the flrst taker 
and then in indeflnite succession to the heirs generally of the heir of the 
body of the flrst taker. 

While inconsistent dicta will be found, the adjudications in South CaroUna 
clearly malntain this doctrine. Mcintyre v. Mcintyre, 16 S. G. 290, must be 
regarded the leading case, because it reviews the prevlous décisions and dé- 
cides the express point. The authority of this case has been generally 
recognlzed, not only In the courts of South Garolina, but in courts of other 
States. There the devise was "to S. for life, and from and Immediately after 
her decease to my children now living (naming them), likewise for the term 
of their natural lives and to be divlded amongst them share and share alike, 
the children of deceased parents represcntlng such deceased parents and tak- 
ing his or their share only, and, flnally, upon the decease of my said children 
now livlng, and that now in process of being, to the issue of them and their 
heirs forever." The court uses this language : " 'To the issue of tliem ^.nd 
their heirs forever.' Now, what does this language mean? It cannot mean 
that the issue of the children are to take by descent, because, if that con- 
struction is placed upon it, then the resuit would be that the issue, if they 
could take at ail, would take an estate in fee conditional, while the language 
déclares that the issue are to take in fee simple, for it is clear that no more 
appropriate language could be used to create an estate in fee simple in the 
issue than thé language employed— "to them and their heirs forever." Hen.ce, 
to apply the rule in Shelley's Case to the devise under considération woiild 
defeat both the Intentions of.the testator, declared in express terms: (1) 
That the children should take estate, for their lives only. (2) That their 
issue should take estate in fee simple." 

Without quoting the exact language under considération in eaeh case, it 
is safè to say this statement of the law is supported by the following South 
Carolina authorities : Dott v. WlUson, 1 Bay, 457 ; McLure v. Young, 3 Rieh. 
Eq. 559 ; Lemacks v. Glover, 1 Rich. Eq. 141 ; Myers v. Anderson, 1 Strob. 
Eq. 344, 47 Am. Dec. 537. It Is significant that Boykin v. Ancrum, 28 S. 0. 495, 
6 S. E. 305, 13 Am. St. Rep. 698, and the latter cases of WiUiams v. Gause, 83 
S. G. 265, 65 S. E. 241, and Adams v. Verner, 102 S. C. 17, 86 S. E. 217, 
recognize and reafflrm Mcintyre v. Mcintyre. It is true that some of thèse 
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cases involvfd bequests of Personal property, but the basis of the Tullng, 
as stated by the court, was that because such language in a devise of real 
property would not create a fee condltional, but only a life estate in the 
first taker, therefore it would bave a like efCect in a bequest of Personal 
property ; tbat is, it would not create . an absolute property in the first 
taker, but only a life estate with remalnder to the heirs of the body. It 
is true that the word "issue," and not "heirs of the body," was used in a will 
in Mcintyre v. Mcintyre; but in Williams v. Gause, supra, the court says: 
"Our conclusion is tbat the correct rule is stated in the cases first mentioned, 
ana that 'Issue' is a word of limitation, escept when the language of the deed 
shows that it was Intended as a word of purchase." Hence it foUows that in 
Mcintyre v. Mcintyre the word "issue" In the will was équivalent to "heirs 
of the body" in a deed, and if the court had been construing a deed, instead of 
a will, the words "heirs of the body," the resuit would bave been the same. 
It is true in Williams v. Gause the court says : "In the case of Clark v. Neves, 
Mr. Justice (now Chief Justice) Jones, after discussing the case of Miller v. 
Graham, 47 S. C. 288, 25 S. tù. 165, and others, says : * * * 'As the office 
of the habendum in a deed is to détermine what interest or estate is granted 
by the deed, the foregoing cases would appear to be couclusive that, if the 
deed in me présent case had been to 'A. for life, and at her death to her lineal 
heirs, their heirs and asslgns, forever,' A. would take a fee condltional, and 
that no greater effect could be given the superadded wofds 'In fee simple for- 
ever.' " But as the point stated was not involved in either Clark v. Neves, 76 
S. 0. 484, 57 S. E. 614, 12 L. R. A. (N. S.) 298, or Williams v- Gause, we 
must follow the actual adjudications rather than the dicta in thèse two cases. 

Turning to the other relevant cases relied on to support the position that 
Good took a fee condltional, we think none of tbeni décide the point involved, 
except Warnock v. Wightman, 1 Brev. 331, decided in 18()4. In Danner v. 
Treseot, 5 Rich. Bq. 356, the devise was in trust for the use of S. P. during 
her life, and after her death to and for the right heirs of S. P., their heirs 
and assigna. ïhe break in the succession of inheritance from the heirs of 
the body of S. P. to the gênerai heirs of the heirs of the body was absent. 
In Miller v. Graham, 47 S. O. 288, 25 S. E. 165, a grant was to A. and the 
heirs of her body ; habendum to her and the heirs of her body, to her and 
their heirs and asslgns forever; The case is distinguisheâ by the feature, 
noted by the court, that the gênerai heirs of the first taker were put along 
with the heirs of the heirs of her body. 

In Warnock v. Wightman, 1 Brev. 331, decided in 1804, a conveyance to 
"said E. W. and the heirs of the body of said B. W. and the survlvora of 
them, their heirs and assigns forever," was held to convey a fee condltional. 
There was no référence to Archer's Case, and it was held, contrary to the 
later South Carolina cases cited, that the gênerai word "heirs" must be con- 
strued to mean the same kind of heirs first mentioned, namely, heirs of the 
body. We think there is no escape from the conclusion that under the South 
Carolina authorities a grant or devise to A. for life, and at his death to the 
heirs of his body and their heirs, gives to A., not a fee condltional, but a ilfe 
estate with remalnder in fee to the heirs of his body as purchasers. 

The Suprême Court of the United States bas clearly so held. De Vaughn 
V. Hutehinson, 165 U. S. 566, 17 Sup. Ct. 461, 41 L. Ed. 827 ; Daniel v. Whar- 
tenby, 17 Wall. 639, 21 L. Ed. 661. And if there were doubt as to the South 
Carolina adjudications, that vlew of them should be taken by this court 
whieh accords with the décisions of the Suprême Court and the manifest in- 
tention of the parties. The conclusion wë bave reached was stated with con- 
vincing force in .^tna Life Ins. Co. v. Hoppins, 214 Fed. 028, 131 C. C. A. 
224; Id., 249 111. 406, 94 N. E. 669. 

The decree will be entered accordingly. 

E. M. Blythe, of Greenville, S. C. (Martin & Blythe, of Greenville, 
S. C, on the brief), for appellant. 

Ernest F. Cochran, of Andersen, S. C (J. H. Heywardj of Green- 
ville, S. C, on the brief), for appellees. 
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Before KNAPP, Circuit Judge, and SMITH and W^VTKINS, Dis- 
trict Judges. 

SMITH, District Judge. A bill in equity was filed by some of the 
appellees as complainants in the court below against the appellant E. 
M. Blythe and others as défendants for the partition and sale of the 
lands described in the complaint and the division of the proceeds there- 
of among the parties entitled according to their interests. The défend- 
ant E. M. Blythe filed an answer, setting up a tide in himself in several- 
ty to the larger part of the property sought to be partitioned. and by 
stipulation of counsel for ail parties below the cause was to be heard 
upon the pleadings; the allégations of fact in the complaint and an- 
swers being taken as true. 

The cause was heard in the court below upon the pleadings under 
this stipulation, and a decree rendered excluding the défendant E. M. 
Blythe from àny title in severalty in fee, but allowing him a one thirty- 
sixth undivided interest in the part (23 acres) claimed by him, and 
directing the property to be sold for partition. From this decree the 
défendant E. M. Blythe has taken this appeal, and, his codefendants 
failing and refusing to join with him in the appeal, an order of sever- 
ance has been made, and the défendant E. M. Blythe is the sole appel- 
lant before the court. 

The facts are as foUows : 

On the 30th of March, 1887, one O. N. Good, for natural love and 
affection, executed a deed of conveyance whereby he granted and 
conveyed to his brother, Valentine G. Good, a tract of land described 
in the bill of complaint below, and in the deed, containing 34% acres, 
more or less, reserving one-fourth of the annual crops therefrom to 
the comfort and support of his father, Henderson Good, during his 
natural life, with the foUowing habendum: 

"To hâve and to hold, ail and singular, the said premises before mentloned, 
subject to the réservation and charges herelnbefore set forth, unto the sald 
Valentine G. Good, for and during his natural life, and after his death fo the 
heirs of hig bpdy, their heii's and assigns. forever." 

On the 26th of September, 1892, the said Valentine G. Good execut- 
ed to his wife, Mrs. S. C. Good, a deed of conveyance, purporting to 
be a deed of conveyance in fee simple with warranty, conveying the 
entire 34^/2 acres, more or less. Later, viz. on the 19th of September, 
1894, the said Mrs. S. C. Good exeCuted and delivered to Mrs. Nannie 
J. Good a deed of conveyance, purporting to be a deed of conveyance 
in fee simple with warranty, of a part of the land, and also later, on 
April 20, 1899, Mrs. S. C. Good executed a deed of conveyance, pur- 
porting to be a deed of conveyance in fee simple with warranty, of 
the remainder of the land, containing about 23 acres, to one C. F. 
Dill, who later, on May 11, 1907, conveyed in fee simple the 23 acres 
to the appellant, E. M. Blythe. 

The whole question in the case turns upon what estate the défend- 
ant Valentine G. Good took. under the deed of gift from his brother to 
himself. If, under the deed, Valentine G. Good took a life estate, with 
remainders to the heirs of his body as purchasers, in the sensé of chil- 
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dren, then the decree should be affirmed. If, however, under that 
deed he took a fee conditional — that is to say, a fee which became abso- 
lute upon the birth of issue, he then obtaining a fee simple absolute — 
his deed to his wife, Mrs. S. C: Good, conveyed a good estate in fee 
simple, and the appellant, E. M. Blythe, who dérives his title there- 
under, is entitled to the land thereby conveyed to him, and the decree 
should be reversed, so far as E. M. Blythe is concerned. 

In considering the deed, it is to be noted, first, that the gênerai at- 
mosphère of the deed is that of a provision by one brother for his fa- 
ther and his brother and his brother's children. The deed is, on the 
face of it, for natural love and affection, and is a donation. While 
giving by the habendum a life estate in express terms to his brother, 
Valentine G. Good, the deed, taken as a whole, reserves a life estate, 
certainly as to one-fourth of the annual crops or the income there- 
from, to the support of the grantor's father, Henderson Good, for his 
natural life. This charge or réservation in favor of his father, Hen- 
derson Good, would continue until the death of Henderson Good, 
whether he survived his son, Valentine G. Good, or not. Subject to 
this réservation and charge, the estate is conveyed to Valentine G. 
Good, for and during his natural life, and after his death to the heirs 
of his body, their heirs and assigns, forever. 

Did Valentine G. Good take an estate in fee conditional under the 
language of this deed? If he did, it vvas by virtue of the rule in 
Shelly's Case, as applied, construed, and enforced in the state of 
South Carolina, and the inference must be, from the language of this 
deed, that it gave to Valentine G. Good an estate in freehold for life, 
with a limitation by way of remainder to his heirs generally or the 
heirs of his body. In that case, Valentine G. Good would be in as of 
an estate in fee conditional, and upon the birth of issue, under the 
law of South Carolina, if he held the land under a fee conditional, the 
estate in him w^ould hâve become absolute. 

[I] The rule in Shelley's Case is adjudged in the state of South 
Carolina to be a wise and salutary rule, one to be enforced in ail 
cases in which it is applicable. The rule is generally supposed to hâve 
had its origin in the application of a policy of law ; the policy of the 
law being to favor descents as much as possible, from which arose the 
aversion that the common law is said to hâve had to the inheritance 
being in abeyance. The rule was also supposed to hâve been adopted, 
and bas been enforced on the theory of facilitating the vesting of the 
inheritance without uncertainty, and thereby facilitating the aliéna- 
tion of land, and preventing its being, as it were, locked up by indefinite 
limitations, depending upon the uncertain birth or failure of issue. 

Inasmuch, however, as the rule gave to technical words a technical 
and fixed construction, conflicts arose when it would appear, upon the 
face of the deed or will, that the technical wording leading to a fixed 
construction was really an arbitrary or artificial construction, as fre- 
quently to interfère with what appeared to be the expressed inten- 
tion of the grantor or testator. From fhence followed a leaning of 
courts away from the rule, upon the supposition that it too frequently 
interfered with the giving efïect to the real intention of the grantor or 
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testator; and from the supposition that this was too often the effect of 
the artificial construction given to instruments under the rule in Shel- 
ley's Case, that rule has fallen, as it were, into disrepute, as being one 
that operated to defeat the intention of a testator. 

The conséquence has been that in some states of the American 
Union the rule has been abolished, and genérally in others the trend 
of the adjudicated cases has been to lay hold of anything in the lan- 
guage used which would allow the court to abstain from the enforce- 
ment of the rule, and give effect to what appeared to the court to be 
the real intent of the grantor or testator upon the face of the deed or 
will. 

[2] It is not to be denied that the large number of cases in the courts 
of South Carolina, more or less dealing with the application ;of the 
rule in Shelley's Case, appear to be hard to reconcile. The gênerai ef- 
fect of those décisions, however, is that the courts in South Carohna 
will not give effect to the rule in Shelley's Case, unless it is strictly a 
case in which the language is directly within the purview of the rule. 
Wherever, according to the décisions in South Carolina, it appears on 
the face of the instrument that the words "heirs," or "heirs of the 
body," or "issue," or such words of inheritance, are Hmited or quali- 
fied by additional words varying or contradicting the construction nec- 
essarily placed upon those words by the application of the rule in 
Shelley's Case, then the rule will not be applied, and the court will lay 
hold of the varied language of the instrument, to give effect to what it 
finds on the face of the instrument to hâve been the true intent of the 
grantor or testator. 

If a grant were to A. for life, and after his death to his heirs, or 
the heirs of his body, under the language of the décisions in the courts 
of South Carolina, the rule in Shelley's Case would apply. If, how- 
ever, there is any variation from this language, the court has held it- 
self open to avail itself of the variation to give effect to what upon the 
face of the deed or will appears to be the intent of the testator. 

[3,] It is to be observed, also, in the instant case, that, if the effect 
upon the face of the instrument of the réservation in favor of the 
father of the grantor for Hfe of one-fourth of the products of the 
property was to vest in him an undivided interest in the same for 
life as a freehold undivided interest, the rule would not apply. In 
the case of Shaw v. Robinson, 42 S. C. 342, 20 S. E. 161, it is express- 
ly decided by the Suprême Court of South Carolina that, for the rule 
to apply, subséquent limitations to the heirs must be to the heirs of 
the ancestor who takes the particular estate, and that where the prior 
estate is limited to more than one, with remainder to the heirs of the 
body of one, the limitation over would be a remainder, and the rule 
would not operate, and the heirs of that one would take as purchasers. 

The reason of this is apparent: If the grant be to A. and B. for 
their joint and several lives, and after the death of the survivor to the 
heirs of the body of A., then, in case A. had issue, what became of the 
estate of B? So in the instant case: If, on the birth of issue, the 
estate to Valentine G. Good became one absolute in f ee simple, then the 
provision for Henderson GoOd would hâve been nuUified. It would 
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not appear to be an answer to this to say that on the birth of issue to 
Valentine G. Gôôd he took an estate in fee simple, siibject to a charge 
in the nature of a Hen in favor of Henderson Good, for his life, for 
the object of the rule in Shelley's Case was to avoid just.such post- 
ponements of the absolute vesting and conséquent deferring of the 
facihty for aliénation. 

[4] Assuming, however, for the sake of the argument, that the 
effect of this réservation to Henderson Good was not to make a prior 
life estate to two persons, to wit, Valentine G. Good and Henderson 
Good, but to make it a life estate for Valentine G. Good alone, subject 
on! y to the charge to Henderson Good, it would still appear upon the 
face of the deed that; the intention of the grantor was not that the 
limitation over should be one which inured to the benefit of his brother, 
Valentine G. Good. It appears upon the face of the deed. that the 
conveyance was a donation made by O. N. Good for the benefit of his 
brother and of his father and of his brother's children, and their heirs 
and assigns ; and to give the deed, therefore* the efifect of a deed in fee 
simple vesting in Valentine G. Good upon the birth of issue, would be 
to defeat the provision from the annual crops for the support of his 
father, Plenderson Good, as well as any provision intended for the 
nephews or nièces of the grantor who might be children of his brother. 

To the ordinary mind the very express déclaration — as in the in- 
stant case — that the grant was for life, would in itself convey the 
inference that that was ail that it was intended to bestow, and nothing 
but the artificial construction given by the rule of law to that grant, 
vvhen followed by words of limitation to heirs or heirs of the body, 
would induce an inference that a larger estate than one for life was 
given. In the opinion of the court, under the language of the deed in 
the présent case, where the grant is to A. for life, with a réservation 
to B. for R.'s life of one-fourth of the product of the estate, and a limi- 
tation after the death of A. to the heirs of his body, their heirs and 
assigns, forever, the rule in Shelley's CaSe is not, under the faws of 
South Carolina, applicable, but that the heirs of the body of A. take 
a remainder in fee as purchasers. 

There hâve been a number of cases in the state courts of South 
Carolina upon the application of the rule in Shelley's Case. Thèse are 
stated in full in the printed arguments of counsel, and were well com- 
mented on at the time of the hearing in this court, and hâve been care- 
fully compared and considered. To go over them ail at any length in 
this opinion would not be profitable, in view of the fully reasoned opin- 
ion of the learned judge who delivered the opinion and decree below. 
This court concurs with the learned judge below that the instant case 
is contrdlled by the principles laid down in Mcintyre v. Mcintyre, 16 
S. C. 290, recognized and reafïirmed in Williams v. Gause, 83 S. C. 
265, 65 S. E. 241, and Adams v. Verner, 102 S. C. 17, 86 S. E. 211. 

The decree below is accordingly affirmed. 

Affirmed. 
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UNITED STATES DIBECTOR GENERAL OF RAILROADS v. ZANZIN- 

GER. 

(Circuit Court of Appeals, Fourth Circuit. November 16, 1920.) 

No. 1801. 

1. Raiiroads <Sï=>301 — Rights of travelers and trains at crossings are redp- 

rocal. 

The obligations, rights, and dutles of travelers on a hlghway and 
of rallroad trains to the use of crossings Is mutual and reciprocal, and 
no greater care is required of one than of the other. 

2. RaJlroads ®=>346(5) — Traveler entitled to presumption of due care. 

The presumption is in favor of due care by a traveler at a rallroad 
Crossing; his safety belng Involved. 
8. Raiiroads -@=»312(1) — Dominant riglit at crossing conditioned on duty 
t« give waruing. 

While rallroad trains hâve the dominant rlgbt to pass at a crossing, 
because of the necessity that they should run rapidly, vcithout stopping 
at crossings, this prefer#nce Is conditioned on the duty of the rallroad 
to give due and tlmely waming of the approach of its trains. 
4. Raiiroads <S=>330(3) — ^Duty of stopping, listening, and looldng dépendent 
on circnnistances, including expectation of signal. 

Whether a traveler should stop to listen and look at a rallroad crost- 
Ing, and how Intently, how constantly, and how of ten he should listen 
and look In the exercise of the prudence of a reasonably careful man, 
dépends on ail the circumstances, and one of such circumstances is his 
rightful expectation that the rallroad wlll sound the bell or whistle on 
approaching the crossing. 

6. Raiiroads «©=350(16) — SuflSdency of looking and listening ordinarily 

question for jury. 

Whether a traveler on the highway bas looked and llstened for traîna 
as a man of ordinary prudence would Is generally a question for the 
jury. 
C. Raîlroa.ds ^^333 — Standing engine not signal of danger as a matter 
of law. 

A standing engine, that has glven no signal of movement Is not such 
a signal of danger as to requlre a traveler as a matter of law to hâve 
It under observation every moment as he approaches a pubUc rallroad 
crossing. 

7. Raiiroads ^=>35<i{22) — Négligence of traveler with vîew ot>8tructed held 

question for jury. 

Where a pedestrian's vlew of a standing engine was obstructed for 
25 feet before reaching the rallroad track, and he saw the engine stand- 
ing 100 feet from the crossing before reaching such obstruction, it was 
a question for the jury whether he was négligent in undertaking to cross 
after such obstruction of his vlew, relying upon hearing a signal before 
the movement of the engine. 

In Error to the District Court of the United States for the Eastem 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by John Zanzinger against the United States Director Gen- 
eral of Raiiroads. Judgment for plaintiflf, and défendant brings error. 
Afïirmed. 

Robert M. Hughes, Jr., of Norfolk, Va., and F. M. Rivinus, of 
Philadelphia, Pa. (Hughes, L,ittle & Seawell, of Norfolk, Va., on the 
brJef), for plaintif! in error. 

^=sFor otber cases see sam« topic & KBY-NUMBER in aU Key-Numbered DlgesU & Indexe* 
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John W. Eggleston, of Norfolk, Va., and W. F. Purdy, of New 
York City (James M. Gorman, of New York City, Hughes, Vande- 
venter & Eggleston, of Norfolk, Va., and Macklin, Brown, Purdy & 
Van Wyck, of New York City, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. Six tracks of the Norfolk & Western 
Railroad run along Twenty-Third Street in the city of Norfolk, where 
they intersect at right angles with Parker avenue. On July 6, 1918, 
plaintiff, a Russian longshoreman, walking along Parker avenue, was 
struck as he was about to cross the sixth track by a locomotive and lest 
both legs. He recovered judgment in this action for $17,000. 

Conceding that there was évidence from which the jury might fînd 
the défendant négligent in failing to comply with an ordinance of the 
city of Norfolk requiring the bell of a locomotive to be rung when ap- 
proaching a street crossing, défendant asks for a reversai, contending 
that the District Judge should hâve directed a verdict on the ground 
that the évidence showed conclusively contributory négligence of the 
plaintiff. 

The gênerai circumstances of the accident are not in dispute. Park- 
er avenue, at its intersection with Twenty-Third street, is not paved 
and is traveled only by pedestrians along well-defined footpaths made 
by constant use. The tracks on Twenty-Third street lead into defen- 
dant's coal yards, and many trains pass over them every day in both 
directions. The tracks of the Virginia Railway & Power Company 
run above Twenty-Third street on stanchions set in the street. Plain- 
tiff was walking in the path on the east side of the street leading from 
his home north of the railroad tracks to his place of business south 
of the tracks. When he reached the northernmost track, after two mov- 
ing trains had passed, he saw an engine standing and headed east on 
the southernmost or. sixth track at the switch west of him, about 100 
feet from the place of the accident. He had clear view of the engine 
until he reached the fifth track, about 60 feet from the first track 
crossed by him. From the fifth to the sixth track, a distance of 25 
feet, his view was obstructed by the stanchions. 

The plaintiff testified that he saw the engine standing still when he 
crossed the fifth track ; that from that point his view of it was so eut 
off by the stanchions that he could not see it ; that he listened, but did 
not hear the engine, and did not know it was moving until too late 
to escape. The finding of the jury that the defendant's engineer and 
fireman were guilty of one or both of two acts of négligence-, failing 
to ring the bell of the locomotive and failing to keep a lookout on 
approaching the street, has abundant support in the testimony. 

The défendant relies upon the photographs taken after the accident 
as showing conclusively that there was enough open view between the 
stanchions for the plaintiff to hâve seen the engine, if he had looked 
while walking from track 5 to track 6. The argument is that plain- 
tiff's statement that he could not see the engine while walking by the 
stanchions was demonstrated to be untrue by the photographs, and 
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thefefore dhaf the cortclusion is inévitable, either that the plaintiff did 
not' look at that point or that he saw the engine moving toward the 
"crossing and tôok no heed of it. 

Défendant also contends that plaintiff's testimony that he listened 
and did not hear the approaching engine is untru,e, because if he had 
listened so near the engine he must hâve heard the noise of its move- 
ment and disregarded it. 

We thihk the photographs do prove that it was possible for the 
plaintiff, if standing still, to see the engine by close and intent observa- 
tion through the interstices. They also show the probability, but we 
cannot say the certainty, that he could hâve seen the engine while 
walking at an ordinary gait, although very close to the stanchions. It 
is highly probable, also, that the plaintiff could hâve heard the ap- 
proaching engine, if liâtening intently for its approach. 

But the degree of intentness of looking and listening requisite to 
constitute due care dépends upon circumstances. For example, a man 
of ordinary prudence, in crossing a straight railroad track at night, 
would hardly make more than one casual observation each way, be- 
cause that would be sufficient for him to see the headlight which he 
would assume an approaching train to show. Again, a man of ordi- 
nary prudence would hardly hesitate to go over a crossing near to a 
passenger train stopped at a station, relying upon his attention being 
arrested by the invariable bell signal of starting. The presumption 
that an engine of a standing train will give warning before going over 
a crossing is greater than if, the train were running, because a moving 
train, if seen, is itself a warning. 

The great weight of the leading and best-considered authorities 
recognizes thèse rules : 

[ 1 ] The obligations, rights, and duties of travelers on the highway 
and railroad trains t(? the use of crossings are mutual and reciprocal, and 
no greater: care is required, of one than of the other. 

[ 2 ] The presumption is in f avor of due care_ by the tra vêler, be- 
cause his sàfety is involved. 

[3-1 While railroad trains hâve the dominant right to pass at a 
crossing of the public highway, because of the necessity that they 
should run rapidly without stopping at crossings, this préférence is 
condjtionéd upon the duty of the railroad to give due and timely 
warningiof the approach of its trains. 

•: [4] The question w'hether a traveler should stop to listen and look, 
how intently and how constantly, or how often he should listen and 
look in the exercise of the prudence of a reasonably careful man, 
dépends upon ail the circumstances ; and one of the circumstances is 
the rightfùl expectation of the traveler that the railroad will perform 
the duty, required by law and by ordinary care of warning him by 
sounding a locomotive bell or whistle on approaching a crossing. 

[5] Whether a traveler on the highway has looked and listened as 

a mail of ordinary prudence, would is generally a question for the jury. 

.In the application of thèse rules to particular facts, courts hâve 

often held the tiaveler precluded from recovery, on the ground that 

àll reasonable men would agrée that he did not look and listen as due 
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care, in view of the danger, required. Types of thèse cases are Neîn^. 
inger v. Cowan et al., 101 Fed. 787, 42 C. C. A. 20, Derntoerger v. 
Baltimore & O. R. Co., 243 Fed. 21, 155 C. C. A. 551, decided by this 
court, Chicago, R. I. & P. R. Co. v. Houston, 95 U. S. 697, 24 L. Ed. 
542, and numerous like cases decided under the Houston Case, cited 
in Rose's Notes. 

In many cases where the évidence of the négligence of the traveler 
was at least as strong as that of the plaintiff, Zanzinger, and in some 
of them much stronger, the Suprême Court, in applying the rules above 
stated, has held the question of the négligence of the traveler to be one 
of fact for the jury. Continental Improvement Co. v. Stead, 95 U. S- 
161, 24 h. Ed. 403: Grand Trunk Railway Co. v. Ive*, 144 U. S. 408, 
12 Sup. Ct. 679, 36 L. Ed. 485 ; Richmond & Banville Railroad Co. 
V. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642 ; Baltimore & 
Ohio Railroad Co. v. Griffith, 159 U. S. 603, 16 Sup. Ct. 105, 40 L. 
Ed. 274; Texas & Pacific Railway Co. v. Cody, 166 U. S. 606, 17 Sup. 
Ct. 703. 41 L. Ed. 1132 ; Baltimore & Potomac Railroad Co. v. Landri- 
gan, 191 U. S. 461, 24 Sup. Ct. 137, 48 L. Ed. 262; Flannelly v. Dela- 
ware & Pludson Co.. 225 U. S. 597, 32 Sup. Ct. 783, 56 L. Ed. 1221. 
44 L. R. A. (N. S.) 154; Texas & Pacific Railway Co. v. Gentry, 163 
U. S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186. 

[6, 7] A standing engine, that has given no signal of movement, is 
not such a signal of danger that a court should hold as a matter of law 
that a traveler must hâve it under observation every moment as he ap- 
proaches a public crossing. Surely ail reasonable men would not 
agrée that a reasonably prudent man, seeing an engine at rest, with 
no sign of movement, might not with a sensé of safety undertake to 
go over a crossing after an obstruction of his view of only 25 feet, re- 
lying upon hearing a signal before the movement of the engine. 

Afifirmed. 



JOHNSTON MFG. CO. v. WILSON THREAD CO. 

(Circuit Court of Appeals, Pourth Circuit. November 4, 1920.) 

No. 1800. 

1. Sales 'S=>179(4) — Buyer can recover for defects not discoverable until 

after acceptance. 

Notwitlistandlng the gênerai rule that a buyer, who accepts goods 
which materially vary from the quality contraeted for, waives the vari- 
ance, if It Is so obvious tliat he has observed it, or could hâve observed 
it by reasonable Inspection, he can, after acceptance of the goods, elaim 
damages for defects which were not discoverable by ordinary Inspection, 
and of which he had no linowledge when he accepted. 

2. Sales <S=182(4) — Evidence held to raise jury question "wiietlier buyer 

rejected within reasonable time. 

Evidence that the defect in yarn was discoverable only on rewinding 
the yarn, which was not dohe by the buyor for threc months after recelv- 
ing the goods, held sufBcient to take to the jury : the' question whether 
the buyer used due diligence in Inspecting the goods. 

— ' — ' ' ■ ■ • ' ■ : r— tT — '■ — ' — — ' :-i— 

igssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Sales *=>417 — ^Evidence held însufficient to show damages from diefects 

in goods sold. 

Evidence that the goods bought by défendant did not conform to sam- 
ple as required by the contraet, but whlch did not show the quantity 
which was defective, the priée at which it was sold, or the amount re- 
turned by subséquent buyers, held insufficient to sustain a verdict award- 
Ing the buyer damages for the defect. 

4. Sales ®='418(3) — Measure for breach of contraet as to quality of goods 

stated. 

For a breach of contraet as to the quality of goods sold, the measure 
of damages that the buyer may reeover is the difCerence between 
the actual value of the article sold and of the article delivered, at the 
time and place of delivery. 

5. Sales "S='418(3) — Agreed price establishes value, in absence of other 

évidence. 

The agreed prlce for the sale of a specified article establishes the 
value of the article sold for tlie purpose of measuring damages for 
defective quality, In the absence of other évidence on the subject. 

6. Sales «§='418 (9) — Best évidence of value of defective yam is sale priée 

after due effort. 

The best évidence of the value of defective yarn, to establish the 
measure of the buyer's damage for the defect, is the price at which the 
defective article was resold by the buyer after due effort, or, in the 
absence of such resale, évidence of the quantity defective and the na- 
ture of the defects, from which an Intelligent conclusion as to the value 
can be drawn. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action by the Johnston Manufacturing Company against the Wilson 
Thread Company to reeover the balance due on a contraet for the sale 
of yarn. From a judgment for plaintiff for only the amount due after 
deducting defendant's claim for damages for defective quality, plaintiff 
brings error. Reversed. 

Charles W. Tillett, of Charlotte, N. C. (Thos. C. Guthrie, of Char- 
lotte, N. C, on the brief), for plaintiiï in error. 

H. J. Haynsworth, of Greenville, S. C. (C. F. Haynsworth, of Green- 
ville, S. C., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. Johnston Manufacturing Company 
brought this action against Wilson Thread Company to reeover $3,- 
010.74, the purchase price of 5,282 pounds of yarn furnished under a 
contraet calling for a total of 15,000 pounds of "8/3 carded peeler yarn 
at 57 cents per pound, * * * color and twist equal sample." The 
answer thus states the défense : 

"That the contraet between the plaintiff and the défendant provlded that 
the yarns should be put up in tubes, color and twist equal to sample ; that 
the sample was of that class of yarn known as No. 8 3-ply, smooth and even 
runnlng flrst-class ; that the yarn delivered this défendant, aggregatiug 9,732 
pounds, was not of the kind called for by the contraet, but, on the contrary, 
it consisted of defective and imperfeet yarns, known as seconds, the same 
tube containing 1-ply, 2-ply and 3-ply yarns, renderlng it unflt for the 

^=For other cases see same topic & KBY-NUMBKR in ail Key-Numbered Dlgesta & Indexe» 
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purposps for which the défendant purchased said yarns, and worth 17 cents 
per pound less than the yarns whlch the plaintiffi agreed to deliver to the 
défendant. 

"That the said yarns were shippcd on tubes wrapped In burlap, so that 
the condition of said yarns could not bc, and was not, discovered until the 
packages were opened and tlie yarn unwound and rewound in small balls 
for reselling by this défendant: that, relying iipon plaintiff's contract to 
furnish even-running first-class 3-ply yarn, this défendant, who was engaged 
in the business of selliug yarns, agreed to resell said yarns to his customers, 
but most of the yarns which the plaintifC .shippcd were rejected by defendant's 
customers, involving the défendant in considérable expense." 

The entire daim of the défendant was allowed, and a verdict in 
favor of the plaintiff was rendered for only $1,44C.20. The first 
question hère is: Should a verdict hâve been directed in favor of 
the plaintiff for the whole amount claimed? 

[f] The contention that the défendant had accepted the yarn after 
opportunity to inspect and discover the defect was for the jury and 
not the judge. "The gênerai rule is that, if before acceptance of goods 
material variance from the quality contracted for is so obvious that 
the purchaser has observed it, or by ordinary inspection would hâve 
observed it, and nevertheless accepted the goods, he will be held to 
hâve waived the variance from the quality he was entitled to demand." 
Supply Co. V. Jones, 87 S. C. 428, 69 S. E. 881; Woods v. Cramer, 
34 S. C. 508, 13 S. E. 660; Brooke v. Milling Co., 78 S. C. 200, 
58 S. E. 806, 125 Am. St. Rep. 780; Thornton v. Wynn, 12 Wheat. 
183, 6 L. Ed. 595 ; Miller v. Tiffany, 1 Wall. 298, 309, 17 E. Ed. 540; 
Dewey v. West Fairmount Cas Coal Co., 123 U. S. 329, 8 Sup. Ct. 148, 
31 E. Ed. 179 ; 23 R. C. L. 263, 264, and cases cited. But if the defect 
is not discoverable by ordinary inspection and the goods are accepted 
without knowledge of the defect, the buyer may return them, and after- 
wards assert a claim for damages for the defect. 23 R. C. L. 265 ; 
North Alaska Salmon Co. v. Hobbs, Wall & Co., 159 Cal. 380, 113 Pac. 
870, 120 Pac. 27, 35 L. R. A. (N. S.) 504, 509. 

[2] Whether the purchaser has had reasonable time for inspection 
is usually a question of fact for the jury. The évidence on behalf 
of défendant was to the effect that the yarns were delivered late in No- 
vember, 1918, to défendant, wound on tubes, in packages about four 
feet wide, wrapped in burlap ; the packages were placed in a warehouse 
and not opened until late in February, when they were to be used in due 
course of business; the tubes were then taken out and rewound in 
small balls for sale and delivery to wholesale merchants in boxes each 
containing 300 pounds ; the différence between the sample and yarn 
received could not be discovered until so wound off the tubes and re- 
wound into balls. It seems évident that the court could not say as a 
matter of law that the défendant should hâve immediately unwound 
ail the tubes to discover whether the plaintiff's représentation that 
they were up to sample was true. The plaintiff could ask nothing 
more favorable than that the issue of whether the défendant used due 
diligence in inspection and whether he should bave offered to return 
the yarn be submitted to the jury. On this point there was no excep- 
tion to the charge. 
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The évidence on part of plaintiff that the custom of the trade re- 
quired the return of the goods i£ they were not up to sample was not 
contradicted, but it was very vague, and certainly did not prove a 
custom that goods must always be taken from their packages, imme- 
diately examined, and returned if not up to sample. 

[3] The strongest ground urged hère against defendant's claim of 
17 cents a pound allowed for failure of tlie yarn to come up to sample 
is the very unsatisfactory testimopy as to the quantity of the defec- 
tive yarn, and the entire absence of testimony as to the priée for which 
it was sold or the resulting loss. Kerr Wilson, who was the head of 
defendant's business, and upon whose évidence the défense chiefly 
dépends, testified: He wound some of it, used some, and the rest 
went to waste ; he had to take back some of the goods ; the very first 
were the only ones that he took back; he used or sold practically 
every pound of the yarn — some as waste, and some was rewound and 
sold in due course of business; he had to sell some of it at 25 cents a 
pound ; hundreds of the tubes were like the yarn exhibited as seconds ; 
he wound a great deal of it as 8/3 ; he could not tell what amount he 
had lost on the yarn ; had no books from which he could tell ; half 
of the lot of yarn complained of was defective ; he could not tell 
how many pounds in the lot complained of was 8/2, nor what per- 
centage was 2-ply, 3-ply and 4-ply; a déduction, from the price of 
17 cents a pound would be reasonable. There was no évidence of 
the quantity sold at 25 cents, nor of the price at which défendant sold 
the remainder of the defective yarn, nor other proof of its market 
value, nor proof of the quantity returned by customers. 

[4] A verdict for substantial damages cannot stand on mère proof 
of a breach f contract and a vague estimate by claimant of the 
damage, when the damage is of such a nature that the amount is sus- 
ceptible of definite proof, and that proof is in possession of the claim- 
ant. For breach of contract as to quality the measure of damages 
that the buyer may recover is the différence between the actual value of 
the article sold and the article delivered at the time and place of de- 
livery. Gibbons v. United States, 8 Wall. 269, 19 L. Ed. 453 ; Parish 
V. United States, 8 Wall. 489, 19 L. Ed. 472; Id., 100 U. S. 500, 25 
L. Ed. 763; Huguenot Mills v. Jempson, 68 S. C. 363, 47 S. E. 687, 
102 Am. St. Rep. 673 ; Ellison v. Johnson, 74 S. C. 202, 54 S. E. 202, 5 
L. R.. A. (N. S.) 1151; 24 R. C. L. 348, 532. 

[5,6] As there was no other évidence on the subject, the price 
agreed on will represent the value. of the quality of yarn sold to de- 
fendant. The best évidence of the ivalue of the defective yarn, a 
staple article of trade, was the price obtained for it on the market 
by due effort. The sale by the buyer having been made some time 
after it received the goods, proof should hâve been made of the 
price received by the buyer and of the différence in the market on the 
date the goods were received by the buyer and the time of the sale 
by it. 24 R. C. L. §§ 337, 376, 533; note, 42 L. R. A. (N. S.) 671. 
Having sold the defective yarn, défendant was bound to account to 
plaintiff for it, by showing what it brought and the intervening çKange 
in the market as the best test of its value. If it could not do that, 
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it shôuld hâve shown a good reason why, and oiïered the next best 
proof — a reasonably accurate description of the nature and extent 
of the defects, and a statement of the quantity defective, ascertained 
with such degree of accuracy as would hâve resuUed from reason- 
able effort, and the opinion of those quahfied to judge of the market 
value of such a product at the time of delivery. The défendant knew 
he vfas going to demand of plaintiff a déduction for loss on the yarn, 
yet he took no steps to ascertain with definiteness the amount that 
was defective; he kept no account of the persons to whom he sold or 
the prices obtained ; he could not tell whether the market price went up 
or down; he failed to produce on request the order of Loeb, who had 
returned some of the yarn, showing the price at which Loeb had 
bought. 

The record discloses no reason for defendant's failure to show the 
price for which the defective yarn was sold, nor for this failure to show 
what quantity of yarn was returned to défendant by its customers. 
Thus it appears that the sole basis of the measure of damages was 
the loose estimate of defendant's manager expressed without definite 
knowledge of the quantity of defective yarn or of its market price, 
or of the price at which he sold, or of the loss on it, and the estimate 
of another witness based on defendant's statements. We cannot think 
défendant should hâve been allowed crédit for 17 cents a pound dam- 
ages on testimony so vague and uncertain. For failure of évidence 
which it was defendant's duty to furnish, we think the jury should hâve 
been instructed to find a verdict for the amount claimed by plaintifï. 
Doubtless the défendant is entitled to some allowance for defect in 
the quality of the yarn, and it is to be regretted that it failed to offer 
proof from which its damage could be justly and definitely ascertained. 

Reversed. 



NORFOLK & W. RY. CO. v. AMICON FRUIT CO. 

(Circuit Court of Appeals, Fourtli Circuit. November 9, 1920.) 

No. 1815. 

1, Waters and water courses <S=>172 — Owner of pipe Une held liable for dam- 
ages from leakage, thoup:h without neglisence. 

Tliougli a pipe line, built by a railroad company on Its right of way In 
its private capacity and without législative authority, was built in the 
best manner and at ail times maintained with due care, where, to the 
company's knowledge, it often leaked to such an extent as to materially 
damage an adjoining owner, it was liable for the damages. 
3, Waters and water courses "S^lîOCe) — Though part of damage was from 
surface water, extent of injury from pipe line held question for jury. 

Where water from defendant's pipe line escaped into plaintiflC's base- 
ment and caused damage, though some portion of the damage was caused 
by surface water, it was for the jury to say how much plaintiff was in- 
jured by the water from the pipe line. 
3. Damages <&=»63(3) — Party injured by water from pipe line not bound to 
minimize damages by construction of drain. 

Where, to defendant's knowledge, waters from its pipe line escaped 
into plaintiff's basement and caused damage, plaintiff was not bound to 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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minimise the damages by constructlng a drain from îts basement to a 
public sewer at a cost of $250, especially where défendant repeatedly 
promlsed to prevent further damage and pay for that whicli had been m- 
fllcted. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Bluefield; Benjamin F. Keller, 
Judge. 

Action by the Amicon Fruit Company against the Norfolk & West- 
ern Railway Company. Judgment for plaintifif, and défendant brings 
error. Affirmed. 

A. W. Reynolds, of Princeton, W. Va. (Albert W. Reynolds, Jr., 
of Princeton, W. Va., and F. M. Rivinus, of Philadelphia, Pa., on the 
brief), for plaintiff in error. 

D. E. French, of Bluefield, W. Va. (French & Easley, of Bluefield, 
W'. Va.,, on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The business district of the city of Blue- 
field, W. Va., is located in a narrow valley, running in an easterly and 
westerly direction, through which extends the right of vvay of plain- 
tifi: in error, hereinafter referred to as défendant. Bluefield is a divi- 
sional point of the railway company, where it maintains extensive 
yards and repair shops. To provide an adéquate supply of water for 
its opérations at that point, défendant about ten years ago construct- 
ed a pipe line some 4 miles in length through which water is pumped 
from the Bluestone river. This pipe line is 16 inches in diameter, 
made of cast iron, of the bell and spigot type, with oakum and lead 
joints; it is laid on defendant's lands alongside its railway tracks, and 
approximately 3% feet below the surface. 

The Amicon Fruit Company, herein called plaintiff, is the owner 
of a building, erected in 1909, upon a lot abutting defendant's right 
of way, which it uses in its business of a wholesale dealer in fruits 
and vegetables, and in which its stock of goods is carried. It is a 
substantial structure, built for the uses to which it is devoted, and 
having in the basement a specially prepared storage room. Immedi- 
ately in front, and extending along the fronts of a number of whole- 
sale houses, is a side track for handling the carload traffic shipped 
to and by the plaintiff and other dealers. Beyond this siding are the 
main line tracks of the railway. 

The suit is brought to recover damages, alleged to aggregate $20,- 
000, which plaintiff claims to hâve suffered by reason of water in 
large quantities getting into its basement from leaks in defendant's 
pipe line. This injury is said to hâve begun in 1910, soon after the 
pipe line was constructed, and to hâve happened frequently thereafter, 
resulting in great damage to plaintiff 's stock of fruits and preventing 
the use of its expensive storage room. In its bill of particulars for 
the five years preceding the commencement of the action — prior in- 
juries being barred hy the statute of limitations — the items amount 
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to $13,403.14, of which $9,000 is for loss of the rental value of the 
storage room. The jury rendered a verdict for $7,000, and défend- 
ant brings the case hère on writ of error. 

[1] On the question of defendant's liability, which is the princi- 
pal question hère, the opposing claims of the parties will appear 
by comparing the instruction given to the jury at plaintifï's instance 
with the instructions asked for by défendant which were refused al- 
together or so modified as to reject its contention. For plaintifï, this 
was charged : 

"The court instructs the jury that if you bfilieve from the etidence 
in this casé that water cscaped from the pipo line of the défendant and 
flowed into tlie basement of the plaintiff, during the five years next precedingr 
the time of the Institution of this suit, and that It was in such quantity as to 
damage tlie plaintiff, and did cause it damage, then you will flnd for the plain- 
tifÊ sufh damages as you believe from the évidence in this case it is entitled 
to." 

The rejected requests of défendant, putting its contention in varions 
forms which need not be reproduced, ail embody the proposition that 
it cannot be held liable if the pipe line was properly constructed 
and proper diligence used in its inspection, maintenance, and repair, 
and that this was the case will for présent purposes be assumed. The 
issue is thus clearly defined. 

At the outset it may be observed, as is understood to be conceded, 
that the défendant quoad this pipe line has the status and liability 
of a private individual. Moreover, the injuries complained of were 
not caused by a mère accident, which could not reasonably hâve been 
foreseen ; they were rather the resuit of a continuing condition, or 
at least an incident of fréquent occurrence for a séries of years, of 
which the défendant was ail along fully aware. Granted that the pipe 
line was built in the best manner and maintained at ail times with due 
care, so that défendant was not négligent in those respects; never- 
theless the fact is, as the jury were warranted in finding, that quite 
often it did leak, as défendant well knew, and to such an extent as to 
materially damage the plaintiff. 

This being so, we are of opinion that défendant cannot escape lia- 
bility by showing that its pipe line was well built and carefully main- 
tained, and the rulings in question are therefore correct. The govern- 
ing principal in such case i? stated by contrast in Sutton v. Clark, 6 
Taun. 28, quoted with approval in Transportation Co. v. Chicago, 
99 U. S. 635, 644 (25 L. Ed. 336) as follows: 

"This case * * * is totally unlike that of the individual who for his 
own benoiit malces an improvement on his own land according to his best 
skill and diligence, not foreseeing it will produee injury to his neighbor ; if 
he thereby, though unwittingly, injure his neighbor, he is liable." 

The case thus described seems precisely the case hère. Défendant 
built this pipe line on its own land and for its own benefit, acting 
thereby in a private capacity and without législative authority. How- 
ever skillfully the work was done and whatever the diligence since 
exercised, it must be held responsible, not perhaps for a purely acci- 
dentai occurrence, but for those injuries to an adjoining owner which 
269F.^36 



562 269 B'iEDERAL EEPOETEE 

actually and repeatedly and as it were inevitably resulted, despite 
the care with which the pipe line was maintained and used. This is 
the doctrine of Rylands v. Fletchef, L,. R. 1 Exch. 265, long regard- 
ed as a leading case, and of the following, among many, authorities : 
Brennan Construction Co. v. Cumberland, 29 App. D. C. 554, 15 
h. R. A. (N. S.) 535 ; Pumpelly v. Green Bay Co., 80 U. S. (13 Wall.) 
166, 20 L. Ed. 557; Transportation Co. v. Chicago, supra; B. & 
P. R. Co. V. Fifth Baptist Church, 108 U. S. 317, 2 Sup. Ct. 719, 27 
L. Ed. 739; Costigan v. Penn. R. Co., 54 N. J. Law, 233, 23 Atl. 810; 
Weaver Mercantile Co. v. Thurmond, 68 W. Va. 530, 70 S. E. 126, 
33 L. R. A. (N. S.) 1061 ; T. & P. Ry. Co. v. O'Mahoney, 24 Tex. 
Civ. App. 631, 60 S. W. 902; Wood on Nuisances (2d Ed.) § 116. 

The case of Jennings v. Davis, 187 Fed. 703, 109 C. C. A. 451, 
apparently relied on by défendant, is clearly distinguishable. That 
was the case of an accident, the blowing out of a gasket from a pipe 
joint, claimed to hâve been caused by the neghgence of défendant in 
respect of that particular appliance; and this court said: 

"The record does not présent the question discussed and decided in Rylands 
V. Fletcher, L. R. 3 H. L. 330, as modifled by Niehols v. Marsland, L. R. 10 
Exch. 255, because no damage resulted from the fact that the oil escaped 
and ran upon the plaintiff's premlses. The action is not for damage sus- 
tained by the trespass, but for tlie injury which resulted from the ignition of 
the oil on the premlses. * * * Liability is therefore dépendent upon the 
existence of négligence, which may arise elther by defective construction of 
the pipe and connections or failure to make a proper inspection." 

The distinction is manifest. We are not hère dealing with an 
accident, an unexpected and unlikely happening, but with the contin- 
uous or frequently recurring results of what may be called the normal 
opération of this pipe line, though properly constructed and carefully 
maintained. It is not a question of négligence, in the ordinary sensé 
of that term. Défendant in effect says that it cannot keep its pipe 
line from leaking and therefore is not liable for the conséquences. 
In our judgment the position is plainly untenable. 

[2] The remaining contentions of défendant, based on other in- 
structions asked for and rejected, need but a word of comment. 
Without reviewing the testimony, we hold that enough was shown 
by plaintifï to take the case to the jury, and the court was clearly 
right in refusing to direct a verdict for défendant. Fven if it be 
true that some portion of the damage was caused by the inflowing 
of surface water, it was still for the jury to say how much the plain- 
tifï was injured by water from the pipe line. Upon this point it is 
enough to quote the following from C. & N. W. Ry. Co. v. Hoag, 90 
111.339,346: 

"Tlae évidence jnstifled the belief that tlie water came mainly from the 
tanK, and the plaintifl: was entitled to recover for ail damages from that 
source ; and if the jury could not separate and distinguish between the several 
amounts of the damage caused by the water from the tank and the surface 
water respectiVely, they shbuld hâve been left at llberty to estimate as best 
they might, from the évidence, how much of the whole damage was occasioned 
by the water from the tank." 

[3] It further contended that the judgment should not stand be- 
cause plaintiff, at a cost of some $250, could hâve constructed a drain 
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from its basement to a public sewer in an adjacent street, and thereby 
avoided in the main the injury of which coniplaint is made. We are 
not prepared to hold that plaintifï was bound to take this means, or any 
similar means, of protecting its property. The rule of minimizing 
damages, when one is suffering from the wrongful acts of another, 
does not to us seem appHcable to the situation hère disclosed, which 
rather is hke that dealt with in Pixley v. Clark, 35 N. Y. 520, 91 Am, 
Dec. 72, where the court says: 

"The défendants also iusist that the injury might be remedled hy the plain- 
tiff at small eost by digging a drain along the embankment. If this wcre true, 
he is not bound to do it. As the défendants caused the damage without au- 
thority, and for their own benefit, they should find the remedy at their own 
expense." 

Moreover, as the jury might hâve found from the testimony, the 
plaintifï was absolved from any duty to construct such a drain, or 
to otherwise safeguard its premises, by repeated promises of défend- 
ant that it would itself prevent further damage and also pay for 
that which had been inflicted. The contention cannot be sustained. 

We hâve examined the other questions raised by défendant, but 
find none of sufficient merit to require discussion. The case appears 
to be a close one on the facts, but the record shows no error which 
calls for reversai. 

Affirmed. 



BATES V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. December 10, 1920.) 
No. 3423. 

1. Crimina! law <S=>936(5) — Evidence surprising défendant held not ground 

for new trial, where no objection. 

ïhat a défendant was talten by surprise by testimony introduced in 
rebuttal held not ground for new trial, where it was not objected to, and 
no attempt was made to contradict it, although witncsses, who necessarlly 
knew the facts and could hâve contradicted it, if untrue, were either in 
the courtroom or could hâve been brought in without delay. 

2. Criminal law «Ss^ôSSd) — ^New triai for alleged newiy discovered évidence 

lield properly refused. 

In a prosecution for operating an unbonded distillery, in violation of 
Rev. St. § 3281 (Comp. St. § 6021), and using food produets therein con- 
trary to the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
SllSVse-SllSygkk, 3115i/8«-31ir>%r), held, that the court did not abuse its 
discrétion in denying a new trial for alleged newly discovered évidence. 

3. Criminal law <^='911~Granting new trial discretionary. 

A motion for new trial is addressed to the discrétion of the trial court. 

In Error to the District Court of the United States for the Eastern 
District of Tennessee; John E. McCall, Judge. 

Criminal prosecution by the United States against E. R. Bâtes. 
Judgment of conviction, and défendant brings error. Affirmed. 

(gsjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Thos. L,. Carty, of Knoxville, Tenn., for plaintif? in error. 
W- T. Kennerly, U. S. Atty., of KnoxviUe, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. Plaintiff in error was indicted in 
the United States District Court for the Eastern District of Tennessee 
jointly with A. M. Blackwell and John Wilson. The first count of 
this indictment charged the défendants with operating an unbonded and 
unregistered distillery in violation of R. S. § 3281 (Comp. St. § 6021) ; 
the second count, with working in an unregistered distillery ; the third 
count, with using food products to make whisky for beverage pur- 
poses, in violation of the Lever Act of August 10, 1917 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ SllSyse-SllSVgkk, 3115i/s/- 
3115Vèr). _ 

To this indictment ail of the défendants pleaded not guilty. They 
were jointly tried, and found guilty upon the first and third counts of 
the indictment. The défendants Blackwell and Wilson made no mo- 
tion for new trial and are not parties to this error proceeding- Four 
errors were assigned in the trial court by the défendant Bâtes in his 
motion for new trial. The court overruled this motion and sentenced 
him to a term of one year and one day in the United States peniten- 
tiary at Atlanta, Ga., that he pay a fine of $250 and the cost of 
prosecution. 

[1] Plaintiff in error now relies, in this court, upon the third as- 
signment of error only, which assignment reads as f oUows : 

"The défendant was surprised by the évidence of the witness Satterfield, in 
the testiinony given by him upon his recall by the government." 

It appears from the évidence introduced in the trial of this case that 
the défendant Bâtes resided at Knoxville, Tenn., about 80 miles from 
the distillery described in the indictment ; that he was engaged in oper- 
ating a butcher stall in the city market house ; that his codefendant, A. 
M. Blackwell, was employed by him from time to time in connection 
with the opération of this méat stall ; that on August 27, 1919, Bâtes 
gave to Blackwell at his butcher stall a large amount of money in paper 
currency; that Blackwell immediately purchased 1,200 pounds of 
"Dixie Crystal" granulated sugar, paying therefor $120 in bills, and 
directed that the sugar be consigned to F. L. Phillips at Tellico Plains, 
Tenn. ; that the clerk in the store of C. D. Kenny & Co., gave Black- 
well a receipted bill for this purchase ; that shortly after this, during 
the months of August and September, Blackwell was frequently seen 
in the neighborhood where this still was operated; that he stayed for 
a week or two at the house of Hoyt Nichols, who was afterwards 
employed to haul this sugar from the dépôt at Tellico Plains to a point 
near the distillery; that early in September Bâtes left Knoxville in 
his automobile and drove into the mountains of Monroe county, in 
the vicinity of this still, where he spent the night with John Wilson, his 
codefendant ; that on that night he visited the store of F. L. Phillips. 
The next day he went to the house of Bill Smith, Who lived near this 
distillery, which was at a remote and sparsely settled section of the 
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Smoky Mountains near the North Carolina line; that he left Smith's 
house for Knoxville on the afternoon of September 4th, and was ar- 
rested before reaching Tellico Plains by a deputy United States mar- 
shal, for carrying concealed weapons in violation of a state law ; that 
shortly before Bâtes was arrested the deputy marshal, accompanled by 
a deputy collector of internai revenue, located, seized, and destroyed 
an illicit distillery on Bail Play creek in Monroe county, Tenn. ; that 
this still had been in récent opération ; that the rock furnace in which 
the still boiler was set was warm when the officers found it, and there 
was an accumulation of ashes ; that there was also from 600 to 800 
gallons of still béer then in process of fermentation ; that they then 
went to the house of Bill Smith, but he was not at home. They search- 
ed his house and found several kegs that had had some moonshine whis" 
ky in them ; that in the woods near the distillery were found some kegs 
that also had contained moonshine whisky; that at the distillery itself 
were found four 100-pound empty bags, which had theretofore con- 
tained sugar. Thèse bags were branded "Dixie Crystal, C. D- Kenny 
& Co., Knoxville, Tenn." About a mile from the distillery they found 
eight similar bags full of sugar. It also further appears from the 
évidence that after Bâtes had reached John Wilson's home on the 
night of September 3d that he and Wilson went to the store of F. L. 
Phillips ; that Phillips spoke to some one who said his name was 
Bâtes, about this sugar that had been shipped in his name to Tellico 
Plains. Phillips said : 

"I broTight it up to see if he knowed sometlùng about it. I named tlie sugar, 
and said I didn't want anything lilfe that to eome in there. * * * Wlieii 
1 named the .sugar, Mr. Batps, I believe, says to me, that the sugar cost him 
$120, and that is the conversation I had with Mr. Bâtes ; and it is like I tell 
you, there were two men in the crowd." 

It appears from the record that Satterfield was called as a witness 
on the part of the government and testifiied in eflfect that on August 27, 
1919, he had .seen the défendant Bâtes give to his codefendant Black- 
well a considérable amount of money ; that Blackwell put this money 
in his pocket and went directly from Bâtes to the store of C. D. Kenny 
& Co., and there bought 1,200 pounds of sugar, telling the clerk to 
ship the sugar to F. L,. Phillips, Tellico Plains, Tenn. ; that Blackwell 
then paid for the sugar, $120 in bills. He was then asked by the dis- 
trict attorney if he knew any other facts material to the litigation, 
to which he would like to testify, and answered, "That is ail I can think 
of." The witness was then cross-examined by counsel for Bâtes, in 
référence only to the several matters about which he had already tes- 
tified. 

After the close of the évidence for the défense, Satterfield was re- 
called to the stand and further testified as follows ; 

"After Blackwell left C. D. Kenny & Co.'s store on the occasion of buying 
that $120 worth of sugar, he carrled away with him a paper which had been 
given to him by Mr. Weaver. That paper was a reeeipted Mil. When he got 
to the stall in the market house, he gave that paper to Mr. Bâtes. I saw him 
hand it to Mr. Bâtes." 

This is the évidence of Satterfield, to which the third assignment of 
error in the motion for new trial relates, and is the error now relied 
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upon for the reversai of this judgment. In support of his motion for 
new trial Bâtes filed his own affidavit, in which, among other things, 
he States that he was acquainted with Satterfield, and had talked with 
him bef ore the trial in regard to the évidence he would give against him 
on the trial of the case, and that the witness had told him then that he 
knew nothing abont the matter, except that he had seen Bâtes give 
Blackwell some money, and that for this reason Bâtes was taken wholly 
by surprise by the testimony given by Satterfield upon recall. 

Several other affidavits were exhibited to the court, in which the 
affiant stated that Satterfield was of bad character and that he was not 
entitled to full faith and crédit upon oath in a court of justice. The 
plaintiff in error also filed in support of his motion for new trial the 
affidavits of Wm. Smith, J. E. Bâtes, and A. M. Blackwell, his code- 
fendant. Blackwell's afiidavit contained the statement that he did not 
go back to E. R. Bâtes' stall in the market house, where he had received 
the money from him, from the C. D. Kenny store, and that he did not 
see him again that day after he had purchased the sugar. The aiïidavit 
of J. C. Bâtes, father of this plaintiff in error, contains the statement 
that he was présent when plaintiff in error gave the money to Black- 
well ; that plaintiff in error, immediately after paying thé money to 
Blackwell, went out of the market house in company with two other 
men ; that affiant stayed in the stall for at least two hours after Bâtes 
left and until his return ; that he was in and out of the stall during the 
whole of that day, but that Blackwell did not return to the stall at any 
time that affiant was there. 

It is claimed by the plaintiff in error, that the statements contained 
in the affidavits relating, to the character of Satterfield is newly dis- 
covered évidence, and that the évidence of J. C. Bâtes and À. M. 
Blackwell directly réfutes and disproves the évidence given by Satter- 
field when he was recalled at the close of the évidence for the défense. 
In view of the other évidence in the case, the testimony of Satterfield 
in référence to the delivery by Blackwell of this receipted bill for sugar 
to Bâtes is a very strong circumstance in the chain of circumstances 
Connecting Bâtes with the opération of this illicit still; but it is by no 
means determinative of this case. There is other évidence in this 
record sufficient to sustain the conviction of the plaintiff. in error. 
However, when Satterfield was recalled to the stand, no objection was 
made on the part of the défendant, and, if there had been such objec- 
tion, it was a matter wholly within the discrétion of the court to per- 
mit its introduction at that time. 

Nor was there any objection to the évidence, or any request, or any 
statement then made by Bâtes or his counsel, that he was taken by sur- 
prise and desired further time to seciire other witnesses to disprove 
Satterfield's statement. Blackwell, his codefendant, whosè affidavit 
is now offered to contradict Satterfield's testimony, was then présent 
in court; his father, J. C. Bâtes, if not présent in court, was in easy 
reach of process. ■ If his father had been in charge of this stall in the 
méat market for two hours after he gave the money to Blackwell, the 
défendant knew it at the time of the trial, and, if he had asked the 
Éourt for time to procure the testimony of J. C. Bâtes, undoubtedly it 
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would hâve been granted him. lie also knew at that time that Elack- 
well had personal knowledge of ail the facts iri relation to this trans- 
action. While he may hâve thought at that time that he ought not to 
force his codefendant upon the stand, yet that was a question solely for 
him to détermine. If he decided to take the chances without Black- 
well's évidence, and the évidence of J. C. Bâtes, in disproof of gatter- 
field's testimony, he cannot now be heard to complain of his own mis- 
take of judgment, nor can he be permitted, after an adverse verdict, to 
take up the time of a court in a new trial, merely for the purpose of in- 
troducing further évidence, of which he then had knowledge, and which 
was in his power to produce at the trial, had he desired to do so. 
McLeod v. New Albany, 66 Fed- 378, 13 C. C. A. 525 (C. C. A. 7). 

This applies equally to the évidence of Satterfield's réputation for 
truth and veracity. It does not appear from his affidavit that he did 
not know Satterfield's réputation in that regard just as well before, and 
at the time of, the trial, as when he made this motion for a new trial, 
or that he had used any diligence whatever in an effort to obtain such 
knowledge, or secure évidence in référence thereto. His diligence 
along thèse lines since the trial cannot be taken into considération upon 
the hearing of this motion, except to show the fact that, if he had been 
diligent, in due time he might easily hâve obtained this information 
and proof. He knew that Satterfield had been called as a witness by 
the government, and he should hâve prepared to meet any phase of his 
testimony. Satterfield was not required to divulge to him the nature 
of the évidence he expected to give, and Bâtes had no right to rely 
upon his statement in that regard. Satterfield may hâve forgotten this 
part of the transaction when he was first upon the witness stand. It is 
also possible that he had forgotten it when Bâtes interviewed him in 
référence to what he knew aljout this case. The affidavit of William 
Smith can in no sensé be considered newly discovered évidence. If his 
testimony was important to the défendant, he should hâve been pro- 
ducéd at the trial. 

The claim of counsel for plaintiff in error that the testimony of F. 
L,. Phillips does not clearly show that the conversation he had was 
in fact with Bâtes cannot be sustained. Bâtes dénies this conversation, 
but he adniits that he was at the Phillips store, and that he did talk 
with him, and that he may hâve said to him that "I went down there 
to get fried chicken and whisky," but disputes that it was that night. 
It does not appear from the évidence in this case that Bâtes was there 
any other night, or that Phillips ever had any othér conversation with 
him, except the one narrated in his testimony. 

[2] A motion for a new trial is directed to the discrétion of the 
trial court. Haws v. Mining Co-, 160 U. S. 303, 16 Sup. Ct. 282, 40 
L. Ed. 436; Van Stone v. Stillwell & B. M. Ce, 142 U. S. 138, 12 Sup. 
Ct. 181, 35 L. Ed. 961. The verdict of the jury is fully sustained 
by, évidence, and it is clear that the trial court bas not abused its dis- 
crétion in overruîing the motion of plaintiff in error for a new triai 
either upon the ground that the défendant was taketi by surprise by the 
évidence of Satterfield upon recall, or upon the ground of newly dis- 
covered évidence. 

Judgment affirmed. ... 
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WAGMAN V. UNITED STATES.» 

(Circuit Court of Appeals, Sixth Circuit December 10, 1020.) , 
- -' No. 3460. 

1. Indtctinent and information €=»34(3) — Erroneous désignation of statute in 

indorsement not fatal defect. 

The indorsement on an indlctment Is no part of the Indictment; and 
that it erroneously désignâtes the statute on whlch it Is based is not a 
fatal defect, where the indictment charges an offense under the applicable 
statute. 

2. Statutes <S=118(6) — Amenâment to fédéral act maldng it an offense to 

transport liquor into prohibition state, held not învalid because subject 
not ineluded in title; "ether purposes." 

The so-called Reed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 8739a ) , making it an offense to transport liquor into a prohibition 
state, is not invalid on the ground that its subject-matter Is not ineluded 
in the title of the act, whlch is "An act making appropriations for the 
service of the Post OfiSce Department for the fiscal year ending June 30, 
1918, and for other purposes," since "other purposes" includes every possi- 
ble subject of législation. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Other.] 

3. Intoxicating liquors <&»133 — Reed Amendment did not expire with appro- 

priation act. 

The Eeed Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
8739a), making it an offense to transport liquor into a prohibition state, 
did not cease to be effective with the expiration of the period covered by 
the appropriation act. 

4. Criminal law <&==372(2) — Evidence of continuîng traffic admissible in prose- 

cution for illégal transportation. 

On trial of défendant for illégal transportation of liquor Into a prohibi- 
tion state évidence of facts and eircumstances tending to show that he 
was then engaged In a continuing traflSc of the kind held compétent as 
affecting the question of intent, although it tended to show guilt of other 
offenses. 

5. Criminal law "©^SIO — Conviction may rest on testimony of accomplices 

alone. 

Fédéral courts recognize no rule of law forbiddlng convictions on the 
testimony of aecompllces alone If belleved by the jury. 

6. Witnesses <@=>361(2) — Impeached witness may expUdn his conviction and 

assert innocence. 

Where It was shown on cross-examlnatlon of a witness that he was 
then undergoing imprisonment for larceny, it was not error on re-direct to 
permit him to explain his conviction and to assert hls innocence. 

7. Criminal law <S=>1059(3) — General exception to charge ineffective. 

A gênerai exception to the charge of the court as a whole Is ineffective 
as the basis of an assignment of error to any particular part, or to the 
omission to charge on a point not requested. 

8. Criminal law ©=1153(4) — Permitting leading questions discretionary. 

The extent to whlch leading questions may be permitted is largely a 
matter of discrétion in the trial court, whlch cannot be reviewed, In the 
absence of clear abuse thereof. 

9. Criminal law <Ê=> 1036(1) — Bebuttal testimony cannot be flrst objected to oa 

appeal. 

A défendant cannot ralse for the first time In the appellate court the 
objection that Improper testimony was introduced In rebuttal. 

^ssFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
•Certiorari denied 2M V. S. — . 41 Sup. Ct. 376, 65 L. Ed. 
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10. Criminal law ^=711 — Court, in discrétion, may limit time for arguments, 

Ijimiting the time for argument to the jury held not an abuse of dis- 
crétion. 

In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Criminal prosecution by the United States against Max Wagman. 
Judgment of conviction, and défendant brings error. Affirmed. 

W. E. Baubie, of Détroit, Mich. (Baubie & Baubie, of Détroit, Mich., 
on the brief), for plaintiff in error. 

Fred L. Eaton, Asst. U. S. Atty., of Détroit, Mich. (John E. Kin- 
nane, U. S. Atty., and Frank Murphy, Asst. U. S. Atty., both of Dé- 
troit, Mich., on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintiff in error (whom we shall call 
défendant) was indicted on April 24, 1919, under the so-called "Reed 
Amendment," charged with having, on January 30, 1919, transported 
intoxicating liquor from the state of Ohio into the state of Michigan. 
This writ is to review a judgment of conviction thereunder. Numer^ 
ous assignments of error are presented. 

[1] 1. The indictment is indorsed "Violation of Reed Amendment 
to Diplomatie and Consular Service Act of March 3, 1917." The in- 
dictment is assailed as invalid for the reason that the Reed Amend- 
ment is not a part of the Diplomatie and Consular Service Act. It is, 
in fact, a part of section 5 of the Post Office Appropriation Act of 
the same date (39 Stat. c. 152, pp. 105&-1069 [Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § ,8739a]). The criticism is that "défendant was 
convicted under a so-called law which did not exist." The criticism 
is without merit. The indorsement is no part of the indictment, which 
sufficiently sets eut the offense by stating the facts which bring It with- 
in the applicable law. But, even were the indorsement a part ofthe 
indictment, the mistaken référence to the appr.opriate act could not hâve 
misled or prejudiced défendant. It is too technical and unsubstantial 
to work a reversai of the judgment. U. S. Comp, Stat. 1916, § 1691 ; 
Judicial Code, § 269, as amended February 26, 19,19 (40 Stat. 1181, c. 
48 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 1246]); West v. 
United States (C. C. A. 6) 258 Fed. 413, 415, 416, 169 C. C. A. 429; 
Grandi v. United States (C. C. A 6) 262 Fed. 123. 

[2,3] 2. The Reed Amendment is assailed as unconstitutional, for 
the reason that its subject-matter is not mcluded within the title to the 
Post Office Appropriation Act of March 3, 1917 (39 Stat. 1058) which 
is "an act making appropriations for the service of the Post Office De- 
partment for the fiscal year ending June 30, 1918, and for other pur- 
poses." There is no force in this objection. The fédéral Constitution 
does not require that the object or purposes of a congressional act he 
indicated by the title, which accordingly "cannot be used to extend or 
restrain any positive provisions contained in the body of the act." Had- 
den V. Collector, 5 Wall. 107, 110, 18 U Ed. 518; Goodlett v. Louis- 

<g:=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ville R. R., 122 U.S. 391, 408, 409, 7 Sup. Ct. 1254, 30 h. Ed. 1230. 
Moreover, the words "for other purposes," found in the title of the act 
in question, are "considei'ed as covering every possible subject of lég- 
islation." Hadden v. Collecter, supra, 5 Wall, at page 111, 18 L. Ed. 
518. Within common kriowledge, it isnot unusual congressional prac- 
tice to include in appropriation bills riders whose subject-matter has 
no relation to the appropriation features of the act. The Hadden Case, 
supra, cites two çonspicuous instances of such established practice. 
Nor is there anything in the point that the so-called, Reed Amiendment 
is invalid, in that its title does not indicate the subject of the amend- 
ment by référence to the act or title of the act to be amended. The 
Reed Amendment is not an amendment of an existing statute, but of a 
pending bill. The suggestion that the provision of the Reed Amend- 
ment expired vi^ith the termination of the period covered by the appro- 
priation act in question is too unsubstantial to justify discussion. It 
has no dependerice whatever upon the post office service. It has been 
held constitutional, and a conviction affirmed, in a case where the liq- 
uor w^as carried on the defendant's person. United States v. Hill, 
248 U. S. 420, 39 Sup. Ct. 143, 63 L. Ed. 337. 

3. Considération of the remaining assignments requires a référence 
to testimony. The transportation in question is alleged to hâve been 
made on the early morning of January 30, 1919; 300 quarts of liquor 
being carried in a Chandler car, owned hy plaintiff in error, and 30O 
quarts in a King car, which was supposed to belong to one Somers — 
the Chandler car being driven by Gill, and the King car by Dotson, both 
of vi^hom were jointly indicted with Wagman, who alone was tried. 
Gill testified that the Chandler car was loaded at Wagman's place of 
business in' Toledo, with the assistance of both Wagman and Somers. 
Dotson and Gill testified in effect that Wagman rode ahead of the 
liquor cars in a taxicab, and that at Wyandotte, Mich., they were toM 
by him (he is said to hâve gone on ahead f rom there) to await instruc- 
tionç before they should go on through. Gill says that in the taxicab 
(driven by Weed) were. also Somers and another person, said to be a 
friend of Wagman. The latter was arrested in Détroit on the morning 
of January 30th. There was testimony of the finding on his person of 
officiai identification cards both for the Chandler car (in his own 
rianie) and^ for a King car in the name of "Dave Samsht," as printed in 
the record hère; also two liquor bills, one indicating the purchase of 
$1,925 worth of liquor on December 31, 1918, from one Belmont, and 
the other for $2,475, for liquor purporting to hâve been purchased from 
the Webber firm in Tpledo, the purchaser's name, as recollected by 
the witness, being given as "Sam Immer." Webber testified to the 
sale to Wagman in January, 1919, of liquors which, on the basis of 
his testimony, would amount to more than 590 quarts. He says : "The 
name of Sam Ember was given in this sale. Wagman bought the 
whisky." One Goldstein, a liquor dealer at Détroit, also testified to 
the sale to Wagman of whisky "last January and February in considér- 
able quantities" (this naturaily means 1919). Goldstein 's books were 
said to hâve been destroyed "since the state went dry," which was 
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May 1, 1918. There was also testimony by Gill that he had made for 
VVagman a similar trip to Détroit on January 29, 1919. 

There was also testimony of a settlement by Wagman with the gov- 
ernment (presumably after his arrest in this case) by the payment of 
$831 "due as wholesale liquor dealer, and a violator of section 601 of 
the act of 1918, for failure to pay taxes on" a certain amount of liquor, 
together with penalties on that account; the tax as wholesale liquor 
dealer "on January 1, 1919, to and including June 30, 1919," with de- 
linquency penalty on that account. There was also testimony that Wag- 
man ordered, for use in a Dodge truck owned by him in Toledo, a 
copper tank of about 30 gallons capacity ; the tank being delivered on 
January 14, 1919. Wagman admitted on the trial that he went from 
Toledo to Détroit on the morning in question (on what he asserted was 
a legitimate business trip) in a taxicah hired by him and driven by 
Weed, and for the asserted reason that his Chandler car was out of 
commission. He also admitted that the Chandler identification card 
was his. He denied ail knowledge of the King card, or of that car, or 
of the copper tank, or that he had anything to do with or knew of the 
alleged transportation of liquor in question hère, or that he was at any 
time engaged in bringing liquor into Michigan, or dealing in liquors, or 
that he had liquor in his Toledo store; denied that he had ever gone 
under the name of "Ember"; denied that he knew Dotson, or that he 
bought in January the Hquor claimed to hâve been sold him by Webber. 
He neither admitted nor denied making the Belmont purchase, stating, 
, however, that he bought in January, 1919, 45 cases (540 quarts) from 
Belmont "for our own use," in anticipation of Ohio's hecoming dry. 
He denied that he had authorized his attorney to make the settlement 
with the government before mentioned. He made no référence to Som- 
ers or the alleged fourth occupant of the taxicab. Neither such f ourth 
occupant nor Weed nor Somers testified in the case.^ There was thus 
abundant testimony warranting the submission of the case to the jury. 

[4] 4. It was not error to receive évidence of defendant's trip to 
Détroit on January 29, 1919, the settlement with the government, and 
the purchase of the copper tank. Thèse transactions, so close in point 
of time to the act hère charged, and open to inf erence that they were 
the outgrowth of a continuing clandestine liquor traffic, were compé- 
tent évidence, at least by way of showing the intent of defendant's tax- 
icab trip to Détroit, including knowledge or ignorance of the fact that 
his own car, laden with whisky, was foUowing him. Being thus com- 
pétent, it was not made incompétent because of a tendency to show 
guilt of anothér ofifense. Tucker v. United States (C. C. A. 6) 224 Fed. 
833, 840, 140 C. C. A. 279. 

[5] 5. Plaintifif in error urges that his conviction was had largely 
upon the testimony of Dotson and Gill, and complains that the trial 
court did not, upon its own motion, instruct the jury that the testimony 
of thèse witnesses should be carefully scrutinized, and believed only 
when corroborated by other testimony in the case. The failure to so 
instruct would not be rev^ersible error, even had it been excepted to, as 

1 It secms likely that TiVèed îs "fhe person jointly indicted as "Eéed." 
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it was not. While it would hâve been better practice to caution tlie 
jury against relying too greatly upon the testimony of thèse accompHces, 
and to require corroborating testimony before giving it credence, the 
fédéral courts recognize no rule of law forbidding convictions on the 
testimony of accomplices alone, if helieved by the jury. Holmgren v. 
United States, 217 U. S. 509 523, 524, 30 Sup. Ct. 588, 54 L. Ed. 861, 
19 Ann. Cas. 778; Caminetti v. United States, 242 U. S. 470, 495, 37 
Sup. Ct. 192, 61 Iv. Ed. 442, L. R. A. 1917F, 502, Ann. Cas. 1917B, 
1168; Ray v. United States (C. C. A. 6) 265 Fed. 257, 258. 

[6] 6. 'Dotson testified, on cross-examination, in answer to questions 
evidently intended to discrédit him, that he was then an inmate of a 
prison upon conviction of larceny. On redirect examination he was al- 
lowed to explain his conviction and to assert his innocence of guilt. 
There was no error in this, nor in allowing him to state in that connec- 
tion that he was "innocently implicated" in the offense charged hère, in 
that he was driving the car for Wagman under instructions from his 
own employer, and that he "did not get any pay for it." 

[7] 7. The Reed Amendment excepts from its prohibition liquors 
intended for "scientific, sacramental, médicinal and mechanical purpos- 
es." The indictment in terms negatived the exception. There was no 
express proof in support of the négative. The charge did not mention 
the exception, and made defendant's guilt or innocence turn upon 
whether he caused the whisky to be brought from Ohio into Michigan, 
in the two certain automobiles which had been made the subject of testi- 
mony. This action did not involve réversible error. As the record 
stands, it is unnecessary to détermine whether the government had the 
burden of proving this négative.^ Défendant neither moved for direct- 
ed verdict, nor did he request an instruction upon the subject of the ex- 
cepted uses, nor was there any exception taken to the charge on this sub- 
ject. The "gênerai exception to the whole charge of the court" was in- 
effective. Anthony v. Louisville R. R. Co., 132 U. S. 172, 10 Sup. Ct. 
53, 33 L,. Ed. 301. The défendant is thus not entitled to complain of the 
charge or of its omissions in this respect. Nor is a case presented for 
the exercise of indulgence in overlooking lack of exception to prevent 
miscarriage of justice. The circumstances as exhibited by the testimony 
were such as expressly to repel any implication that the liquor was 
intended for scientific, mechanical, médicinal, or sacramental purposes. 
The jury could not, without perverseness, hâve found such excepted 
use intended. 

8. Gill testified that while he and Dotson were in a garage at Wyan- 
dotte, under instructions from Wagman to wait there until he telephon- 
ed them to follow, the proprietor of the garage, who he afterwards 
learned by the newspapers was named Gianola, told him it was "un- 
necessary to wait for Wagman ; that the road was clear ; that VfQ should 
drive through by the River Rouge bridge." They were arrested at that 

2 See upon this fiiinstion what Is sald by this court In Breltniayer v. United 
States, 249 Fed. 929, 934, 162 G. C. A. 127, and Stetsoii v. United States, 257 
Fed. 689, 692, 168 C. C. A. 639. In United States v. Simpson (D. 0.) 257 Fed. 
860, It has been held that the excepted uses are matter of défense, and need 
not be negatived by the government. 
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bridge by the state constabulary. Gill further testified that he and 
défendant had the day bef ore been at this same garage, that Gianola and 
défendant were then "kidding amongst themselves," and that the wit- 
ness took Gianola's order, "because I thought he had something to do 
with it." Defendant's brief states that "it was then, and now is, a mat- 
ter of common knowledge that this man, Sam Gianola, a notorious char- 
acter, died before the trial in this cause, making a contradiction of the 
dangerous hearsay impossible." Our attention is not called to anything 
in tbe record to that effect, and defendant's testimony makes no men- 
tion of Gianola. We are unable to say that Gill had no reason to think 
that Gianola "had something to do with it" ; at any rate, the testimony 
was given in the course of a narrative of the transaction, and as ex- 
plaining how it happened that the cars were overhauled and captured 
at the River Rouge, The court was not requested to caution the jury 
with respect to this item of testimony. We are not satisfied that ré- 
versible error was committed. 

[8] 9. Défendant complains of the fréquent admission of leading 
questions on the part of the government's counsel. The extent to which 
leading questions may be permitted is largely matter of discrétion in 
the trial court, which cannot be reviewed in the absence of clear abuse 
thereof. Upon a careful considération of the entire record, we are 
unable to find such abuse. 

[9] 10. Complaint is made that the testimony of Goldstein, as well 
as of a witness to the making of the copper tank, was introduced after 
défendant had rested bis case, and that the testimony of neither of those 
witnesses was proper rebuttal. On the trial no objection was made to 
the testimony on that score. Following defendant's testimony (the rec- 
ord contains no announcement that his case was rested), the government 
introduced two new witnesses besides recalling one of its own for fur- 
ther redirect, and recalling défendant for recross-examination. De- 
fendant then introduced two witnesses as to his réputation. The gov- 
ernment then presented five witnesses (on other matters), after which 
défendant recalled one of his witnesses and the government did the 
same, ail this without objection as to order of proof. That subject was, 
generally speaking, within the judicial discrétion of the trial court, al- 
ways subject, of course, to reasonable limitations to prevent préju- 
dice, by way of surprise or otherwise. We must présume that had 
défendant objected to the testimony his rights would not bave been 
overridden. As the case stood, the court was not called upon to exer- 
cise his discrétion, and there could thus be no abuse in that respect. 
Défendant is not entitled to raise hère, for the first time, the objection 
that the testimony was not proper rebuttal. Bâtes v. United States, 269 
Fed. 563, decided this day by this court. 

[10] 11. The court limited the argument to the jury to fifteen min- 
utes on a side. Défendant complains that this time was insufficient ; 
also that, when counsel so stated, he was told, "You bave been too long 
putting it [the case] in." While it may well be that a somewhat longer 
allowance would bave been better, we are tiot convinced that défend- 
ant was prejudiced by this limitation, and thus that réversible error 
was committed. The court bas undoubted right to limit argument with- 
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in the bounds of a reasonabJe discrétion. There is much to be said in 
favor of the çourt's action. That the whisky was illegally transported 
from Toledo to Détroit was not reasonably open to question; nor was 
the fact that défendant preceded the Hquor-laden cars by a compara- 
tively short distance. The case necessarily turned upon the simple 
question whether, under ail the évidence in the case, it was proven be- 
,yond a reasonable doubt that défendant hired Gill and Dotson and fur- 
nished the two automobiles to haul the whisky, going ahead to keep 
the way clear. A short limitation of time was clearly justifiable. To 
draw the line between 15 minutes and say 30 minutes is impossible upon 
this record. In fact, as appears by the record, the government's coun- 
selused 15 niinutes and defendant's counsel 22 minutes. We are un- 
able to say that the court abused its discrétion. 

We hâve not found it necessary to discuss ail of the criticisms mâde 
upon the proceedings below. We bave, however, considered them ail, 
and bave discussed ail that seem fairly to call for such action. 

Finding no réversible error in the record, the judgment of the Dis- 
trict Court is affirmed. 



JOHN L. ROPER LUMBBR CO. v. HINTON et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1920.) 

': No. 1835. 

1. Deeds <S='114(1) — Tracts of grantor, aequired from différent sources with- 

in boundaries of conveyance, held excepted. 

Where the owner of two tracts of land subsequently aequired a larger 
tract, orisinally grant^-cl subséquent to the grants of the first tracts, 
but including them witiiin its boundaries, a deed thereafter executed by 
him, conveying the tract last aequired, which expressly stated that it 
was a conveyance of the property aequired by the designated deed to 
him, did not convey the included tracts. 

2. Vendor and purchaser <Sî=>230(1) — Récitals in former conveyances of ex- 

ception of certain tracts held notice to purciiaser. 

Conveyances contained in a ehain of title to a larger tract of land, 
expressly excepting therefrom two smaller tracts included within its 
boundaries, are notice to subséquent purchasers of the larger tract of 
such exception, so they cannot clàim that the two smaller tracts were 
included in a conveyance of the larger tract by one who also owned the 
two excepted tracts, where the conveyance was expressly limlted to the 
property aequired by the conveyance of the larger tract. 

Appeal from the District Court of the United States for the East- 
em District of North Carolina, at Elizabeth City; H. G. Connor, Judge. 

Suit to quiet title by the John L. Roper Lumber Company against 
R. Iv. Hinton ahd others. Decree for défendants (260 Fed. 996), aiid 
complainant appeals. Affirmed. 

A.,D. MacLean, of Washington, N. C. (J. Kenyon Wilson, of Eliza- 
beth City, îvT. C, on the brief), for appellant. 

E. F. Aydlett, of Elizabeth City, N. C. (C. E- Thompson, of Eliza- 
beth City, N. C, on the brief), for .appellees. 

3efûre PRITCHARD and KNA'PP, Circuit Judges, and SMITH, 
District Judge. 

^ssFoT other cases sce same toplc & KEV-.NUMBKR in alî Key-Numbered Digests & Indexes 
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SMITH, District Judge. The appellant, John L. Roper Lumber 
Company, filed a bill in equity in the District Court of the United States 
for the Easterh District of North CaroUna against Charles L. Hinton 
and others, heirs at law and devisees of one John L. Hinton, to quiet 
the title claimed by the complainant to, and enjoin trespassing by the de- 
fendants upon, a tract of land in the Eastern District of Nôrth Caro- 
Hna, known and called by the name of the Gld L^banon Juniper swamp. 
The cause being at issue, testimony was taken, and it came on for 
trial before the District Judge for the Eastern District of North Caro- 
lina, who filed a decree that the complainant is the owner of a tract 
of swamp land called Old L,ebanon Juniper swamp, supposed to con- 
tain 5,000 acres, more or less, and that the défendants are the owners 
in fee of two tracts of land called Thornton's or Stanley's Island, con- 
taining 85 acres, and Gales, containing 281 acres, and adjudged that 
the plaintiff theref ore took nothing by this proceeding, and that the 
défendants go without day and recover their costs. 

The complainant appealed from this decree upon several grounds, 
involving substantially that the decree was erroneous in finding that 
the défendants were entitled to, and the owners in fee of the two tracts 
of land known as Thornton's or Stanley's Island, containing 85 acres, 
and Gales, containing 281 acres, or 366 acres in ail, whereas, the court 
should hâve held that the complainant was entitled to those two tracts 
as parts of the Old Lebanon Juniper swamp; and it is upon this ap- 
peal that the case is now heard. The opinion of the learned judge be- 
low upon which he based his finding and decree, is not printed in the 
transcript, but is to be found printed in 260 Fed. 996. 

It appears that the common ancestor or original common holder of 
ail the land claimed by the complainant and the défendants was one 
John L. Hinton. The tract of land referred to in the decree of the 
learned judge as the Gales tract seems to hâve been composed of 281 
acres granted to Samuel Edney, February 15, 1785. This tract seems 
to hâve eventually vested in one Hollowell Old, and in the division of 
the property of Hollowell Old this pièce of land was allotted to his 
grandson, John L. Hinton. The tract of land referred to in the decree 
of the District Judge as the Thornton's or Stanley's Island tract seems 
to hâve been composed of a tract of 85 acres granted to Samuel Ed- 
ney, March, 19, 1762, and which after sundry descents and mesne con- 
veyances was on December 16, 1850, conveyed by the heirs of one 
John Stanley to John L. Hinton. 

John L. Hinton, therefore, in December, 1850, was the owner of 
thèse two tracts of land, one containing 281 acres and the other con- 
taining 85 acres, which he acquired in the way above mentioned. Sub- 
sequently thereto, viz. on the 20th of February, 1851, Hamlin L. Epps, 
as the administrator of Admirai Brinkley, conveyed to John L. Hinton, 
under decree of the county court of Gates county, the tract of land 
known as the — 

"Old Lebanon Juniper swamp, lylng In the countles of Gates and Camden, 
and supposed to contain 5,000 acres, more or less, and is the same tract of 
Juniper swamp land that the said Brinkley and Edward C. Blddick purchased 
of Thos. G. Benton." 
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This 5,000 acres of Juniper swamp land appears to hâve been part of 
a larger grant for 19,200 acres of land made to Benjamin Jones on 
July 10, 1788, later in date than either of the grants to the two first- 
mentioned tracts. About three years after he acquired this tract of 
5,000 acres, viz. on March 1, 1854, John L. Hinton conveyed to James 
B. Norfleet— 

"a certain tract ôf swamp land ealled and known as tlie Old Lebanon Juniper 
swamp, lying in the counties of Camden and Gates, and supposed to contain 
flye tliousand acres, more or less, and Is the same tract of Juniper swamp 
land to which I derlved title from Hamlln L. Epps, administrator and com- 
missioner of Admirai Brlnkley, deceased, référence to the records of the 
register's office, Camden County, North Carollna, will at large and more 
fuUy appear." 

This James B. Norfleet is the ancestor under whom the complainant 
claims, and the complainant's claim is that the description of the prop- 
erty conveyed in this deed from John h. Hinton to James B. Norfleet 
covers and includes the two previous tracts known as Thomton's and 
Gales, and that, John L,- Hinton having been in 1854 the owner of ail 
three tracts, when this description covers and includes ail three, ail 
three passed, and the complainant, through the original transfer to its 
ancestor, James B. Norfleet, is entitled to ail threé of thèse tracts. 

The conveyance from John L. Hinton to James B- Norfleet, however, 
made March 1, 1854, conveyed only the Old Lebanon Juniper swamp, 
lying in the counties of Camden and Gates, supposed to contain 5,000 
acres, more or less, and — 

"is the same tract of Juniper swamp land to which I derlved title from 
Hamlin L. Epps, administrator and commissioner of Admirai Brlnkley, de- 
ceased, référence to the records of the register's office, Camden county, North 
Carollna, will at large and more fully appear." 

[1] This conveyance expressly limits the tract of land conveyed by 
Hinton to the tract of land which he had received from Epps, admin- 
istrator. The language of the deed as expressed is such as under 
which would pass only such tract of land as he received from Hamlin 
ly. Epps, administrator; the facts as recited show positively that he 
never received from Epps, as administrator, the two tracts qf land that 
he previously owned, viz. the Thornton tract, containing 85 acres, and 
Gales, containing 281 acres. Both those tracts he owned and possessed, 
before he acquired the property from Epps, administrator, and when 
his deed to Norfleet limited what he sold to Norfleet to the tract of 
land that he had acquired from Epps, administrator, necessarily it was 
exclusive of the two other separate and distinct tracts that he previous- 
ly owned, and title to which he derived from other sources. 

[2] The appellants claim, however, that the gênerai description of 
thé tract of land, as conveyed to Hinton by Epps, in the deed of March 
1, 1854, was sufficient to cover the two smaller tracts within its bound- 
aries, and that Hinton being at the time the owner of ail three tracts, 
if ail his metes and bounds, when he sold to Norfleet, included ail 
three tracts, having then title to ail three, necessarily they would ail 
pass to Norfleet, and that any intending purchaser examining the rec- 
ord was justified in inferrirtg from the record from the description of 
the lands in the deed that it covered ail three tracts. 
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Such, however, does not appear on the record by an examination of 
the title of the land as conveyed to and owned by Admirai Brinkley. 
The conveyance from Exum Newby to Ann Scott, in 1810, which is 
one of the links in the title to Admirai Brinkley, expressly recognizes 
the existence of and excçpts the two tracts "called Gales and Thorn- 
ton's," containing 365 acres or thereabouts; and so the deed from 
Thomas Fitt to Exum Newby, in 1801, being another link in the 
Brinkley chain, and covering the property conveyed by Hinton to Nor- 
fleet, also in, the description expressly excepts from thc;, tract con- 
veyed the two tracts containing 365 acres or thereabouts, "called Gales 
and Thornton's." An examination of the recorded title, therefore, to 
Brinkley, from whom Hinton acquired, through Brinkley's administra- 
tor, in itself shows upon the record that the property owned and held 
by Brinkley was exclusive of the two smaller tracts known as Thorn- 
ton's and Gales. 

When, therefore, Hinton conveyed to Norfleet, limiting his convey- 
ance to what he had received from the estate of Brinkley, an examina- 
tion of the records shows that Hinton had only received from the es- 
tate of Brinkley, and therefore only conveyed to Norfleet, the tract of 
land that Brinkley owned, which was exclusive of the two smaller 
tracts, and no purchaser who examined the record with any degree of 
care could be misled. 

It appears from the testimony that the two tracts of land hâve been 
located with sufficient accuracy, and the District Judge, in his final 
decree locating them, as appears by the map used on the trial, made his 
decree in pursuance of and supported by the testimony before him. 

The decree below is accordingly affirmed. 



THE SEABOARD. 
THE J. A. ROE. 

(Circuit Court of AppeaLs, Second Circuit. December 15, 1920.) 

No. 67. 

1. Collision <©=>71(3) — Mooring barges in tandem be^ind stalteboat, go as to 
imptMle navigation, lield négligence. 

Where a stalceboat fastened barges in tandem to its stem, so tliat tliey 
extended intp tlie eliannèl, impeding navigation, and a steamer col- 
lided witli one of tliem, helà that the stakeboat was at fault. 
3. Collision ■©=71(2) — Steamer not cliecking speed on seeing light held at 
fault. 

Where a steamer saw a light dlsplayed by a moored barge, but ml^took 
it for the signal of another boat, and proceeded at hooked-up speed with 
the light directly in front of her, held, that steamer was at fault for 
colliding with barge. 

3. Collision ©=71(3) — Barge moored by stakeboat so as to drift into channel 
not at fault. 

Where a barge was moored to the stern of a stakeboat, so as to drift 
with the wind into the channel, held, that she was iiot at fault for a re- 
sulting collision with a steamer, and that her faulty position was due 
entirely to the stakeboat. 

©=»For other cases see same tODin *, TCRV-NIIMBBR in ail Key-Numbered Digests & Indexes 
269 F.— 37 
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4w OoUisioa <S=144-^D£Cinages divided between joint tort-feasors. 

Where a stakeboat and a steamer were joint tort-feasois in Injuries 
gustained b^ a barge, whlch tlae steamer coUlded wîth, held, tliat barge's 
damages should be divided equally between tlie tort-feasors. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libël by the Connécticut Transportation Company against the steam- 
er Seaboard, claimed by the Hartford & New York Transportation 
Company; in which the barge J. A. Roe, owned by Cleary Bros., and 
Charles H. McWilliams and B. F. Kellers, as owners of the Blue Line 
stakeboat, were interpleaded under the fifty-ninth rule. Decree for 
libelant against the stakeboat owners, and they appeal. Affirmed, as 
modified. 

Herbert Green, of New York City, for appellants. 

Park ,& Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for libelant appellee. 

Hajght, Sandford, Smith & Griffin, of New York City (Herbert K. 
Stockton, of New York City, of counsel), for claimant appellee. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for other appellees. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The Blue Une stakeboat, a tug which 
had been dismantled, except that the deckhouse was retained, owned by 
McWilliams and Kellers, was ùsed for mooring barges in the Bridge- 
port Harbor on and prior to October 26, 1916. On the night in ques- 
tion, which was dark, after 3 a. m., the barge Donald was tied up 
astern of the stakeboat, with the barge J. A. Roe astern of her. The 
Donald had a light, and the, Roe showed a light on a pôle at her stern. 
This tandem was stretched out across the channel. The Donald was 
about 116.5 feet long, and the Roe was about ,112.9 feet long. Both 
were lîght. A southwest wirid drifted the stakeboat near the west 
edge of the channel, and the barges with their fasts drifted across the 
channeL .The tide wasebb and tended to carry them somewhat down; 
against the wind. It is claimed that there was a light oh the stern of 
the Donald, but that this was not burning at the time bf the collision. 
The channel was 17 feet deep and 200 feet wide, and r.ùns southeast 
ffom a point above the Seaboard's pier to a point below the place of 
collision. The stakeboat's location was on the west side of the chan- 
nel, aboùt a quarter of a mile below Fairest Point, The Seaboard left 
her pier on lie Poquonock river, Bridgeport, about 3 a. m., and pro- 
ceeded down through the channel. The lights of the stakeboat on her 
starboard hand and the white light on her port hand were seen, and the 
navigator took the latter to be that of a vessel anchored on the east 
side of the channel. 

The captain of the Seaboard was in the pilot house directing navi- 
gation. His p'iot and the man at the wheel werç also there, and the 

€=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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lookout forward. They testified that they expected the stal^eboat to be 
very near the westerly edge of the channel. The captain testified that 
he had f requently seen two or more boats traiUng out from the stake- 
boat into the channel, and that occasibnally he had put his stem up 
against them and shoved them out of the way, so as to permit of his go- 
ing by. He was going under one bell until he got about 200 teet from 
Fairest Point. This was about half a mile from the place ôf collision. 
He then hopked up. He had the stakeboat on the starboard hand, and 
.9. bright light on the east side of the channel further down. He says 
he mistook this to be an anchored schooner, and, with his boat in mid- 
channel, he ported not over half a point, and, proceeding at increased 
speed, then djgcovered the présence of the barge Donald. He im- 
mediately stopped and rang to go back, and says thèse orders were 
executed as quickly as they could be. He estimâtes his distance, when 
.this occurred, as 800 feet away from the barges. When he actually 
saw the Donald, he was but 4 or 5 feet away from her, with his own 
vessel going at his estim?ited speed of 4 knots. He says he could not 
stop, aod therefore could not avoid striking the barge Donald, Vvrhich 
he did with a very heavy blow. 

On thèse facts, the court below entered a decree against the owh- 
ers of the stakeboat and against the owners of the Roe, and in favor 
of the barge Donald for half damages in thé order named. The court 
below held that the privilèges of the stakeboat were regulated by the 
harbor master |of Bridgeport ; that the Donald was at fault for not 
carrying a light ; and that, since the stakeboat owners so moored the 
boats as to permit them to stretch across the channel obstructing navi- 
gation, they are primarily liable for the damage sustained. The court 
found that the captain of the stakeboat placed the barges in this posi- 
tion. , 

[ 1 ] We agrée with the court below that so placing the two boats 
tandem behind the stakeboat was an impediment to navigation in the 
channel. We think this was a fault for which the s.takeboat owners 
should be held responsible. In the absence of fédéral or state législa- 
tion in relation to the anchorage of the stakeboat, the local authorities 
are controlling. But it appears that' the Donald was made fast along- 
side the starboard side of.the stakeboat, and later in the day she was 
moved from alongside the stakeboat and made fast.to the stern of the 
stakeboat by direction of the master of the stakeboat. The scôw Roe 
was likewise rnade fast under the stern of the Donald. For thus moor- 
ing thèse boats, the captain of the stakeboat is responsible. 

[2, 3,] The court below found the Donald exhibited a while light on 
her pple on the stern up to 2:30 a. m., but it went out be fore the 
Seaboard came down the channel. The Donald was less than 150 feet 
in length. But she was at anchor and came wifhin the reqùirement of 
InjiandRule 11 (Comp. St.,§ 7849), which reads: " 

"A vessel under 150 ïeet in length, when at anchpr, shall eatry forward, 
where It can be best.seen, but at a height not exceéding 20 feet above the Ilull, 
a White light ina lanterri so constructed as to show a elear, unlfèrm, ana 
uribroken' light 'Visible ail a round the horizon at a distance «1 at least oae 
mile." : : 
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The master and quartermaster of the Seaboàrd, wlio were în the pilot 
house, State that at the time of the coUision there was a Ught burning 
on the bow of the Donald. This we find as a fact, and it was ail that 
was required of her owners. If the Inland Rule 11 applied to a vessel 
of this type, exhibiting such a light doniplied with the rule; and we 
think she did so. 

We think the Seaboàrd, in navigating as she did, was also at fault 
in bringing about the collision. The claim is that she was unable to 
stop her headway in time to avoid the collision. She struck the Donald 
a hard blow, and this must hâve been due to the fact that, after being 
hool^ed up, she was going at considérable speed. It is conceded that 
the navigator saw the light, but the claim that he mistook the signal 
for another boat on the opposite side of the channel does not excuse 
the vessel from fault. We think the Seaboàrd was at fault in under- 
taking to go at hooked up speed, with a light directly in front of her. 
Due care and caution would hâve avoided the collision. The Yucatan, 
226 Fed. 437, 141 C. C. A. 267; The New York, 167 Fed. 315, 92 C. 
C. A. 627. On the testimony of her own master, she saw the light in 
ample time to hâve avoided the collision. We likewise think that the 
Donald, placed as she was by the captain of the stakeboat, in such a 
position as to drift with the wind into the channel, was not at fault, 
and that her faulty position was due solely to the captain of the stake- 
boat. John G. McCullough (D. C;) 232 Fed. 637 ; Pocohontas (D. C.) 
217, Fed. 135. For the reasons which absolve the Donald from liability, 
we also think no liability attaches to the Roe. 

[4] The stakeboat was a joint tort-feasor with the Seaboàrd and fuU 
damages should be divided between both vessels. McWilliams v. S. S. 
Sif (C. C'A., Second Circuit, decided April 14, 1920) 266 Fed. 166; 
Eugène F. Moran, 212 U. S. 466, 29 Sup. Ct. 339, 53 L. Ed. 600. 

The court below is directed tô mbdify thç dècree by awarding full 
damages tp the Donald against the Seaboàrd and the stakeboat ownèrs, 
but without costs in this court. 



THE WINTHROP. 

(Circuit Court of Appeals, Second Cfricuit. December 15, 1920.) 

No. 84; ■'■■ 

Towage 'S:=> 11(10) — Tug not liable for mooring barge ovemight in &heltei*d 
spot. . , 

Where a tug was unable to complète a trip beïore nlght, and moored 
the barge in a sheltered spot, and prpceeded on Its way, intending to re- 
tum In the morniijg, helâ; there was »o négligence, rendering tug' liable 
for the loss o£ the barge's anchor, when an Ice floe unexpectedly swept It 
from Its mooring during the nlght. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

lyibel by McWilliams Bros., Incorporated, against the steam tug 
Winthrop, her engiftes, etc. ; the Staples Transportation; Company, 
claimant. Decree for claimant, and libelant appeals. Affirmed. • 

^s^Por otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Herbert Green, of New York City, for appellant. 
Harrington, Bigham & Ënglar, of New York City (L,. J. Matteson, 
of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The barge Liberty, a wooden vessel of 
1,586 registered tons, length 246 feet, and beam 43 feet, drawing 
about 191/2 feet, with a cargo of 28 tons, consigned to the New York, 
New Haven & Hartford Railroad at Providence, was towed by the 
steam tug Winthrop on the afternoon of February 15, 1920, on the 
voyage to Providence. After being taken in tow at Newport, the tug 
proceeded to Providence. The barge was towing with a hawser of 
about 50 fathoms. At about 6 o'clock in the evening, the barge was 
anchored pursuant to the orders of the tug master, and the tug went 
on to Fall River. Later the man on the barge hauled the hawser in. 
The anchor was dropped at about 30 fathoms of chain. The night was 
dark, the wind was hght from the northwest. A watch was kept dur- 
ing the night and about 12 :30 a. m. ice was observed coming down. 
The northwest wind had increased to about 25 miles an hour, and this 
brought the ice striking the barge across her bow, causing the barge 
to drag, and thereupon the captain let out more chain ; but she kept on 
dragging, and finally packed-up ice created such a strain on the chain 
that it parted. This floe came from the direction of Providence and 
proved to be the width of the stream. A spare anchor was put out, 
weighing amout 4,500 pounds ; but the barge was caught in the floe 
and kept going down stream until the ends of the floe caught and the 
floe was held stationary. When the tug returned the next morning, the 
ice pack was found as described ; but the tug succeeded in making her 
way to the barge, using a passage which a naval vessel from the govern- 
ment station had broken. The resuit was, the Liberty lost her anchor, 
and seeks to recover $2,314.78 for such loss. The barge was there- 
af ter towed to her destination. When anchor was dropped by the 
barge, she had reached Hog Island, and she was on an anchorage 
ground much used. The capfain of the tug then proceeded to Fall Riv- 
er, where he remained for the night. He stated that he left the barge 
ovemight at this anchorage because he had run over his time and 
that he was only allowed 13 hours a' day, and said that, if he had gone 
to Providence, he would hâve run over his time and the inspectors 
"would hâve been after me." It appears from his statement that his 
13 hours would bave expired at 8 o'clock, and this was not sufiîcient 
time for the vessel to make the point of destination of the barge. Fur- 
ther, he says that the safety of towing the barge through the narrow 
channel to Providence and at night was influential in causing him to 
direct the anchoring of the barge as be did. 

The contention of the libelant is that the loss of the anchor was 
caused by anchoring the barge in an unsafe place and in not proceed- 
ing to Providence the same evening. On the other hand, the appellee 
contends that the anchorage grounds used were well known, and that it 
was customary to anchor barges under conditions similar to those that 
obtained that night ; that there was nothing in the condition of the 
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water or tide which indicated danger of an ice floe, and that therefore 
there was no négligence in the navigation. 

There are some physical conditions about the spot where the Liberty 
was anchored which make good the claim of the appellee that it was a 
sheltered spot. Upon the chart, the place of anchorage is given as 
about a quarter of a mile above Sandy Point light on Prudence Island 
and; a few hundred yards froni the shore. The point is below the 
junction of the narrow channels which lead fi'om the eastern passage 
northeasterly to Fall River, and northwesterly to Providence. This 
spot is perhaps a mile of navigable water between sharply descending 
shores of Prudence Island and Rhode Island. The water extends in 
width from the buoy above Coggeshell Point about a mile and three- 
quarters northerly to the buoy below Hog Island, and to the east of 
Hog Island is the narrow channel to Providence about 300 yards wide. 
On the west of Hog Island is the entrance to Providence Bay, about 
three-fourths of a mile wide. The barge was anchored well below the 
entrance to Providence Bay, which is sheltered on the west and north- 
west by Prudence Island, with heights rising to about 160 feet; on 
the east by Rhode Island, with heights of about 180 feet. On the 
north there is a shelter from Bristol Hook and Hog Island, and on, the 
south by Dyer Island. 

■ A vessel of the size indicated by the foregoing description indicates 
a sea-going craft capable of weathering any ordinary weather condi- 
tions. To anchor a vessel of this type in such a spot would indiçate 
sufficient caution on the part of the navigator. It appears to hâve been 
a customary practice by other careful and prudent navigators to do 
s6. Nor was there ariything in the weather conditions which indicated 
that danger of an ice floe should hâve been anticipated. There was no 
wind, or any indication of any, at the time the barge was anchored, 
and the fact is that the wind which did come updater was of but 25 
miles an hour. Although there were frozen waters for a few days be- 
fore, the évidence indicates that the ice was thoroughly broken up, 
and about the anchorage grounds there was no ice. It further appears 
that, during the trip from Newport to Hog Island, no large floes of 
ice were; encountered, and a vessel of this type should hâve been able, 
• under ordinary circumstànces, to withstand ordinary floating ice. For 
the master to hâve donc, on this occasion, what he had done on many 
other occasions before, and what other barge captains before him did 
with safety, was ail that could be expected of a reasonably prudent 
navigator. He exercised his best judgment, and there is no reason 
why, at the time he directed anchoring the vessel, he committed a nég- 
ligent act. Nor do the authorities relied upon by the appellant, when 
applied, impose a liability hère. 

In The Thomas Purcell, 92 Fed. 406, 34 C. C. A. 419, the court 
found that it was not customary for boats to anchor off Stamford in 
stormy weather, and that when a barge was anchored with a, storm 
threatening, the tug ignored the danger immediately at hand, which 
could and should hâve been avoided. ., 

. In Teddy Roosevelt (D. C.) 192 Fed. 997, a pile driver mounted on 
■a scow was moored at the end of aipier under weather conditions 
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which in'dicated' that a storm wasr to be anticipàted. The storm came, 
as indications pointed it would, and the daftiage to the barge was sus- 
tained. 

In Roney v. N. Y. Susqiiehanna R. (D. C.) 132 Fed. 321, a small 
schooner was anchored off Edgewater when large quantities of ice were 
plainly to be seen in the river. The ice was driven from the New York 
shore by a northwest wind, which should hâve been known might re- 
suit in driving the ice against the schooner. 

A mère mistake of judgment is not enough to impose liability upon 
the owner of the tug. The tug master miist use reasonable skill and 
judgment, and the tug owners are liable for damages sustained through 
his failure to possess or exert thèse qualities. InabiHty to cope with an 
emergency which could not ordinarily be anticipàted will not impose 
liability. The Battler, 72 Fed. 537, 19 C. C. A. 6. The tug master ex- 
ercises ordinary skill and care if he anchors when there is no reason to 
apprehend danger and displays reasonable skill and judgment in 
arriving at this détermination. McWiUiams v. Phila. & Reading R. 
Co., 203 Fed. 859, 122 C. C. A. 84; The Willie, 184 Fed. 279, 106 C. 
C.A. 421. 

The évidence hère warranted the conclusion below that the master 
of the tug was a compétent man of long expérience, and that he had 
no reason to anticipate the unusual floe of ice which occurred on the 
night in question, and which came down the channel intact, striking the 
barge, and carrying the barge with it. 

We find nothing in the évidence which condemns his care of the 
barge, and the decree is therefore affirmed. 



SCHOONMAKER-CONNEES CO., Inc., v. LAMBERT TRANSP. ÇO. 

(Circuit Court of Appeals, Second Circuit. November 17, 1920.)- ; 

No. 42. , 

1. Shipping <g=40 — Terni of time charter of lighters not extended by their 

unavoidable détention. 

Where Hghters were feharterert in Deoember for one montli for use in 
and about New York Harbor, the fact thatat the end of the month some 
of them w^re in Passaic river, where they were held for -sevcral weelfs 
by ice, Jiisld not to operate to extend tlie charter term, in the absence 
of any provision therefor in the contract or any custom to that effect. 

2. Shipping <5=>58(3) — Damages for détention beyond tenn of timé charter. 

Notification by the owner of chartcred lighters, at tlie end of tlie 
, oliarter term, that a higher rate of lilre would be cliarged tliereafter, held 
not to maljè such rate the meanure of damages for their unavoidable 
détention, where not agreed to by the charterer. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Schoonmaker-Conners Company, Incorpo- 
rated, against the Lambert Transportation Company. Deci'ee for 
respondent, and hbelant appeals. Reversed, and cause remanded. 

<g=3Fof other cases sce samo toplc & KBY-NDMBER In ail Key-Numbered Digests & Indexes 
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On December 4, 1917, the Schoonmaker Ompany chartered to Lambert Com- 
pany two lighters. The agreement was In writlng and declared that the charter 
was "for the tenn of one month, * * • time to commence December 3, 
1917." It further provided that "thèse lighters, when light, will be returned 
to us in the towing limita of New ïork Harbor." On December 6, .two other 
lighters were the subject of a slmilar wrltten charter agreement. The 
language of this second agreement was Identical with the flrst, except that 
charter time was to begin December 7, 1917. On December 29, 1917, Schoon- 
maker Company advised Lambert Company that on the expiration of the 
charter parties in question the lighters would be requlred in Schoonmaker's 
own work and therefore they must be returned. On January 4, 1918, none 
of the lighters having been returned, Schoonmaker Company wrote to Lam- 
bert Company that after the expiration of the stlpulated perlod of one month 
the rate of compensation would be materially raised. 

On receivlng ail four lighters, Lambert Company had subehartered them, 
and the subcharterer actually used them in the transportation of goods. ïhe 
wlnter of 1917-1918 was, if not the most severe, as severe as any since 1815, 
when weather records began to be kept at Governor's Island, New York Har- 
bor. At and shortly before the expiration of the charter perlod three of the 
lighters were lying loaded and awalting dîscharge at a wharf on the Passaic 
river, egress ffom which was possible only by passage through Newark Bay, 
and both that bay and the river were frozen to such depth that navigation 
ceased for upwards of a month after the expiration of the charter perlod. 

The fourth lighter was at the same time at a pier in Brooklyn in the pos- 
session of the subcharterer, and laden with the subcharterer's goods apparent- 
ly destlned for the Passaic river, access to which was impossible for the 
reasons above stated. It does not appear that there existed any physical im- 
pediment to the unlading of this fourth lighter where she lay, nor although it 
is said that New York Harbor "was in a terrible condition with ice that year," 
is it proven that harbor navigation was not golng on. 

Lainbert Company did not return any of thèse chartered boats until 
February 18, and one of them was retalned until March 6, 1918. February 
18 was approximately the date when navigation of Newark Bay and the 
lower Passaic was resumed as a resuit of work with dynamite and by ice- 
breakers. No reason appears why any lighter should hâve been kept as late 
as March 6, and none why the fourth lighter should hâve been kept until 
February 18, except that she was laden with subcharterer's cargo, and was 
kept by that charterer for his own purposes. 

Lambert Company having refused to pay the advance rate demanded by 
Schoonmaker Company, this libel was brought to reeover the same. Ke- 
gpondent admitted llability for, and asserted wlllingneas to pay, the charter 
rate during the entire perlod of détention. The trial court dismissed the libel ; 
libelant appeals. 

Macklin, Brown, Purdy & Van Wyck, of New York City (Fierre 
M. Brown, of New York City, of counsel), for appellant. 

Foley & Martin, of New York City (George V. A. McCIoskey, of 
New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] It 
is urged that the facts presented bring this cause within what are gen- 
erally known as the "underlap and overlap" décisions relating to char- 
ter parties (Prebensons v. Munson, 258 Fed. 227, 169 C. C. A. 295, and 
cases cited: The Herm, 170 Fed. 60, 95 C. C. A. 336), and that re- 
spondent should therefore be charged with nothing more than the 
charter hire for the period of détention. But thèse cases ail rest on 
the finding of fact that the extended or reduced period of service was 
within the contemplation of the parties, that the contract was meant 
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to cover a period of time measured rather by voyages than the exact 
length of months or days stated in the gênerai words of the charter 
party. As was pointed out by Brown, District Judge, in The Straits 
of Dover (D. C.) 95 Fed. 690 : 

"The gênerai purpose of the charter must be understood in accordance with 
common usage;" but (added the learned court) "had the charter been an 
absolute agreement to return the vessel at a fixed day, the resuit would bave 
been qulte différent." 

While maritime contracts or their interprétation are probably 
more subject to the influence of usage or gênerai custom than most 
other agreeraents, yet they are and a charter is a contract like another, 
subject to the same gênerai rules and leading to the same liabilities. 
We must take thèse contract writing as they were made; and since 
neither by pleading nor évidence is any usage or custom, maritime or 
otherwise, invoked to control construction, we find the word^ plain 
and requiring for their compréhension nothing beyond themselves. 

To a charter for harbor use only the whole doctrine of voyages is 
inapplicable ; to speak of the trips from pier to pier made by harbor 
craft as voyages is an absurdity, recognized by the décisions mar- 
shaling maritime liens. The Gratitude (D. C.) 42 Fed. 299. Voyages 
in any proper sensé were not within the contemplation of the parties ; 
they did not think in terms of voyages; and for this fundamental 
reason the overlap cases bave no application. Nor do the written 
contracts contain any words modifying the obligation to return at thé 
expiration of a month. That the boats were to be returned light 
covers merely the condition on return; the word cannot be construed 
as an extension of the time of return. 

As to the lighter which was at a Brooklyn pier when the charter 
period ended, no reason is shown for not redelivering her, except the 
inconvenience and expense of taking off the subcharterer's cargo. In 
respect of the three lighters frozen up in the Passaic river, they were 
doubtless kept there by the act of God ; but the charter party contains 
no réservation, and winters rendering navigation of the still and shal- 
low waters of Newark Bay and Passaic river difficult, if not im- 
possible, are by no means unknown. Such a contingency might, of 
course, hâve been anticipated and guarded against. It is held by con- 
trolling authority that — 

"A party may by an absolute contract bind himself to perform things which 
.subsequently become impossible, or pay damages for the nonperf ormance ; and 
such construction is to be put upon an unqualifled undertaking, where the 
cvent which causes the impossibility might bave been anticipated and guarded 
against in the contract." 

It is only "where the event is of such a character that it cannot be 
reasonably supposed to hâve been in the contemplation of the contract- 
ing parties when the contract was made that they will not be held 
bound by gênerai words, which, though large enough to include, were 
not used with référence to the possibility of the particular contingen- 
cy" which afterwards happened. Chicago, etc., Ry. v. Hoyt, 149 U. S. 
14, 13 Sup. Ct. 779, 37 L. Ed. 625. Cf. Rowe v. Peabody, 207 Mass. 
232, 93 ^. E. 604. 
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This rule applies, there" having been no termination of co.ntract by 
an impossibilify of performance recognized by law or by ftlistration of 
adventure, as in the Claveresk (C. C. A.) 264 Fed. 276/ or Texas Co. 
V. Hogarth Shipping Co. (C. C. A, Oct. T., 1919) 267 ï^ed. 1023. It 
follows that the decree must be reversed, and the èàu'se remandêd, 
with instructions to take évidence as to I.ibelant's damages. 

[2] The bald fact that libelant notified respondent that a higher rate 
would be charged if the lighters were kept after the charter period is 
unimportant. No contract resulted, and this a'ction cannot lie to recov- 
er in thé itianner and form pleaded by libelant. Schoonmaker Company 
is entitted to damages for breach of the original contract of charter; 
the breach being failure to return at the expiration of the stipulated 
period. 

It may be, as we held in Atlantic, etc., Co. v. A Cargo of Sugar, 
249 'Fed. 871, 162 C. C. A. 105, that the measure of damages will 
turn out to be the current rate of hire;' but this dépends on the in- 
quiry whether, considering the then condition of New York Harbor 
and the difficulties of traffic, there was any actual employment avail- 
able for thèse lighters during the period of greatest cold, or some 
portion of it. As to this we ofïer no opinion, further than to point 
out that the existence of real damage dépends upon the existence of 
a real chance for profitable employment. 

Decree reversed, wilh costs, and cause remandêd for further pro- 
eeedings not inconsistent with this opinion. 



PORTSMOUTH FISHERIES CO. v. JOHN h. ROPEB LUMBER CO. 

(Circuit Court of Appeals, Fourth Çirp.uit. November 4, 1020.) 

No. 1812. 

1. Shipping ©==.43— Owner ordinarily bound to hâve vessel seaworthy, but 

not if charterer undertakes to détermine seawôrthiness. 

As a gênerai rule the owner of a Vessel is bound to the charterer to 
see thatflhe is seaworthy and suitable for the service in which she is 
«mployed ; but the rule does not apply when the charterer expressly or 
impliedly undertakes' to inspect the vessel and ascerta,in her seawôrth- 
iness and fitness for hlmself. 

2. Shipping ®=>42— Charterer held to hâve undertaken to inspect dtredfee and 

détermine fitness and seawôrthiness. 

Çorrespondence between the owner and Charterer of a dredge held to 
show that the charterer took upon itself the burderi of insppcting the ves- 
sel and ascertaining for itself whether it was seaworthy and suitable for 
, the service. , 

3. Shipping <S=54 — Loss of hired dredge held due to charterer's négligence. 

Where the charterer of , a dredge undertook to détermine its sea- 
wôrthiness for itself and leaks could hâve been dlscovered by hauling 
the dredge out on the ways, but the charterer's agent, though knowing 
that mud probably attached to the huU, so as to prevent leakage would 
eventually fall away, made no examination, and left the dredge at anchor 
and unguardcd, with its deck only a few inches above the water Une, the 
Sinking ôf the dredge was due to the charterer's négligence. 

^;=5Fof other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Shijyping <S=>54 — Charterer not reïieved of liability for négligence becaiise 

loss was not within its liability as insurer. 

AVliere the owiier of a diedge required tlie charterer to insure the 
dredge, and tlie charterer replied that it did not helieve it could get 
iiisurance, but would assume sijch responsibility itself, the fact that the 
loss of the vessel due to unscaworthiness was not within its liability 
as an insurer did not defeat its liability as charterer for the loss of the 
vessel hy its négligence in inspection and navigation. 

5. Subrogation <S=^21 — Charterer of dredge not entitled to subrogation against 

insurer until pajinent by it. 

A charterer of a dredge, sued for its loss through its négligence, was 
not entitled to crédit for the amount of outstanding insurance, as It had 
no right of subrogation until it paid its liability to the owner. 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at Washington ; Henry G. Connor, Judge. 

Suit by the John L. Roper Lumber Company against the Ports- 
mouth Fisheries Company. Decree for plaintifif (260 Fed. 1008), and 
défendant appeals. Affirmed. 

John A. Guion, of New Bern, N. C. (Guion & Guion, of New Bern, 
N. C, on the brief), for appellant. 

A. D. MacLean, of Washington, N. C. (W. B. Rodman, of Nor- 
folk, Va., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. The dredge Sandwich owned by libelant, 
Roper Lumber Company, sank on November 2, 1917, while in the 
possession of respondent, Portsmouth Fisheries Company. The Dis- 
trict Court entered a decree in favor of hbelant for $6,000, the value 
of the vessel and interest from date of the loss. Two questions are in- 
volved : What was the undertaking of the respondent with respect 
to the boat? Was the loss due to the négligence of the respondent's 
agents ? 

In answer to a written application of respondent to hire the dredge, 
libelant wrote that respondent would hâve to go to Bellhaven, where 
the boat was, and find out if it would suit ; that, if it did suit respondent, 
the charges would be $25 a day ; that respondent must insure for $6,- 
000 against both fîre and marine risk; that the boat would hâve to 
be accepted and returned in first-class condition, wear and tear ex- 
cepted. On October 24th respondent replied it had sent a man to 
look at the dredge, and, upon his report, thought it would do the 
work. As to insurance respondent wrote : 

"We do not believe that we can get insurance on the boat, but, if we take 
it, we will assume the responsibility to the amount of .$6,000. However, if 
you hâve any connection that wiU insure it, and you will place it, we will 
pay the preniium. We présume you can get term insurance, and. in out 
case SO days will more than cover the time it will be in our possession." 

Libelant's answer of October 29th states that it understands re- 
spondent to accept ail the conditions and — 

<S=>For other eases see same topic & KBY-NUMBBH Ih flU Key-Numtered Dlgests & Inflexe» 
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"if Insurance of $6,000 cannot be obtalned your proposition of assumption of 
liabllity of $6,000 will be substltuted. Your représentative to deliver your 
order and to sign receipt for beat being in satlsfactory condition wlien taken." 

Respondent's agent gave the following receipt: 

"Received of the Jolin Ij. Roper Lumber Company the suction dredge 
Sandwich for account of tlie Portsmouth Fisheries Company on thelr con- 
tract \yith the Liimber Company. Said boat being accepted as being in a 
satisfactory condition to us." 

When Piner, respondent's agent, received the dredge it was lying 
on a mud bank. He made an examination of so much of the boat as 
was visible, inchiding the angine and pumps, but did not examine the 
portion of the hull that was under water. This could hâve been done 
by hauHng the boat out on the ways. Fosken, master ot one of the 
towing tugs, wamed Piner it was not safe to take her out without 
such examination. Piner himself testified that ordinary care required 
such an examination, but he did not make it because he was in a 
hurry. He also testified : 

"You can take a leaky boat and put it on a mud bottom ; it wlll tighten 
the seams, stlll will hâve no lasting power to it. It is liable to drop out any 
time, especially In moving the boat. Towing a boat would bave a tendency 
to hold the seams together and hold what was in them together. Af ter the 
towing stopped and the boat was anchored, it would hâve a tendency to open 
the wood." 

Piner and his crew left Bellhaven with the dredge in tow at 12 
o'clock m. They proceeded about 25 miles down the river and anchor- 
ed at Judith's Point for the night. The stop was made because it was 
regarded unsafe to cross Pamlico sound at night. The dredge was 
examined about 7 o'clock in the evening and no évidence df a leak 
was discovered. No one was left on the dredge and no watch was 
kept During the night the dredge sank. The pumps were in order 
and there is no dispute that the loss could hâve been prevented by their 
use. The deck of the vessel was in a few inches of the water Une, and 
the wind may hâve driven the waves in. On the other hand, the évi- 
dence clearly shows that leaks were to be expected. The péril of the 
vessel from wind and leaks was obvious. 

[1] The gênerai rule is that the owner of a vessel is bound to the 
charterer to see that she is seaworthy and suitable for the service in 
which she is employed. But the rule does not apply when the charter- 
er undertakes by contract, either express or implied, to inspect the 
vessel and ascertain for himself her seaworthiness and fitness. Work 
v. Leathers, 97 U. S. 379, 24 L. Ed. 1012; Sanford & Brooks Co. 
v. Columbia Dredging Co., 177 Fed. 878, 101 C. C. A. 92 (4th Circuit). 

[2, 3,] It is évident from the correspondence that the charterer took 
upon itself this burden, and from the paroi évidence that, if its agent 
had inspected with due care, the liability of the vessel to the leaks 
which resuit ed in her loss would hâve been discovered. The agent of 
respondent was négligent in failing to haul the vessel on the ways 
and examine her hull when He knew that mud probably attached 
to the hull, so as to prevent leakage for a time, would eventually fall 
away in the open wâter. Still greater was the négligence of the re- 
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spondent's agent in leaving the vessel entirely uiiguarded, when he had 
reason to anticipate leaks and ôver wash of the sea, and when upon 
discovery of either the vessel could hâve been saved by the use of the 
pumps. It follows that the respondent as charterer is hable to the 
libelant as owner because the loss was due to the négligence of the 
respondent. 

[4] The contract of Insurance does net afifect this conclusion. As- 
sume that an insurer is not ordinarily liable for the loss of a vessel due 
to unseaworthiness, and that the dredge was unseaworthy, and it would 
foUow that merely as insurer respondent would not be liable for the 
loss of the vessel had it been under the navigation of the libelant, the 
insured. But respondent was not only insurer against the périls of 
the sea not due to unseaworthiness, but it was also a charterer liable 
for the loss which was due to its own négligence in inspection and 
navigation. Obviously it could not escape on the ground that its lia- 
bility for its own négligence as charterer was merged in its liability 
as insurer against the périls of the sea. 

[5] The claim that libelant should be required to give crédit to re- 
spondent for an outstanding policy of insurance on the dredge for 
$3,500 cannot be sustained. Nor did the District Judge err in denying 
the motion to make British & Foreign Marine Insurance Company, 
Limited, a party to the action. The respondent being liable to the 
libelant can hâve no right of subrogation until it has paid the liability. 
^tna Life Insurance Co. v. Middleport, 124 U. iS. 534, 8 Sup. Ct. 625, 
31 L. Ed. 537. As the insurance company is not a party, we express 
no opinion as to the right of the respondent to suljrogation after it 
has paid the decree against it. 
Affirmed. 



HUGHES V. CHESAPEAKE & OHIO COAL & COKE CO. 

(Circuit Court of Appeals, Third Circuit. February 1, 1921.) 

No. 2.Ô76. 

1. Damages <S=»59 — Damages from breach of transportation contract, caùs- 
iiig breach of contract of sale, not reduced because market priée had in- 
crea-sed. 

Wliere plalntiff, engagcd in mining and solling coal, contracted to sell 
8,000 tons to an electric company, by référence to quantity and grade, 
and wlthout reserving or setting apart any particular coal, and con- 
tracted with défendant to transport the coal, ttie damages from defend- 
ant's breacli, causing plaintiff to brealc its contraet witli tlie electric 
company, could not be reduced because plaintiff sold coalto other parties 
at a priée higher than the contract priée, since, if défendant had per- 
formed, it would doubtless bave sold that much more coal. 

Z.Appeal and en-or <S=1033(5) — Measure of damages for breach of trans- 
portation contract selected by court lield not prejudicial to défendant. 

Where defendant's breach of bis contract to transport coal for plaintiff 
eaused plaintiff to brealc its contract of sale with a third person, for 
which plaintiff was held liable to the third per.son, an instruction that 
the measure of damages was the différence between the contract rate 
for transportation and the increased market rates for the same period 

,®=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe* 
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dld not préjudice défendant; the theory of damages selected Imposîng 
the lowest damages of any theory conceivably applicable. 

In Error to the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

Action by the Chesapeake & Ohio Coal & Coke Company against 
James Hughes, Jr. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Russell E. Watson, of New Brunswick, N. J;, for plaintiff in error. 
Treacy & Milton, of Jersey City, N. J. (John Milton, of Jersey City, 
N. J., of counsel), for défendant in error. 

Before BUFFINGTON and WOOEEEY, Circuit Judges, and 
BODINE, District Judge. 

WOOLLEY, Circuit Judge. The one question under review con- 
cerns the measure of damages for breach of the contract in suit. 
Speaking of theparties as they stood in the court below, the défendant, 
a charterer of boats and barges, was engaged in the business of fur- 
nishing and selling water transportation. The plaintiff was a coal 
mining company with storage and loading facilities at Norfolk, Vir- 
ginia, engaged in the sale and transportation of coal along the At- 
lantic seaboard. , ., , 

The défendant contracted to furnish the plaintiff transportation 
from Norfolk, y irginia, to the dock of the General Electric Com- 
pany at West Ey"?'' Massachusetts, for monthly cargoes of coal of 
différent tonnage, amounting for the period in question to 8,000 tons, 
at the rate of $1.05 per ton. After supplying transportation for 1,628 
tons, the défendant defaulted, — whether because of greatly increased 
coastwise freights or inability to charter barges, — leaving unfurnish- 
ed transportation for the remaining 6,372 tons. The defendant's 
breach of his undertaking brought about a corresponding breach on 
the part of the plaintiff of its coal contract with the General Elec- 
tric Company, for which later the plaintiff was required to pay that 
concern $9,276.52 in damages. Contemppraneously with the scarcity 
of water transportation and the increase of freight rates, there was an 
increase in the market price of coal. 

The plaintiff sued. At the trial, breach being admitted by the de- 
fendant and no pertinent fact being disputed, the court submitted the 
case to the jury, charging with référence to the measure of damages 
that the plaintiff was entitled to recover, not the amount of damages 
it was compelled to pay the General Electric Company, but the dif- 
férence between the contract raté for transportation for the named 
napnths and the increased market rates for the same periods. ■ On 
judgment being entered upori verdict for the plaintiff in the sutiî oî 
$7,956.55, the défendant, prôsecuted thiswrit of error. .' 

[1] The plaintiff in error (défendant below) spécifies as error the 
refusai of the trial court to' charge his sevèral points, which, when 
compressed, were to the e'fféct thàt if the jury found from the évidence 
that the coal undelivered by the plaintiff to the General Electric Com- 
pany was sold elsewhere at a price in excess of the price at which it 
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was agreed' to be sold to the General Electric Compdny, (a) the dam- 
ages sustained by the plaintiff should,be diminished to the extent of 
such excess ; (b) there devolved upon the plaintiff the duty affirmative- 
ly to establish by évidence the amount of such excess; and (c) failing 
so to do, the plaintiff can hâve a verdict only for nominal damages. 

Laying aside the question on which party rests the btirden of pi'ov- 
ing éléments in diminution of damages as a matter not pertinent to 
this issue as we shall décide it, we are of opinion that the serions 
fault in the defendant's contention — that the plaintiff's sale of coal 
on the market at a price higher than its contract price with the Gen- 
eral Electric Company diminished its damages — arises from the de- 
fendant's failure properly to apprehend or to state ail the facts in the 
case. The rule of damages for which the défendant insisted — and 
still insists — wàs based on the hypothesis that the 6,372 tons of coal, 
not shipped because 6i the defendant's failure to furnish transporta- 
tion, were afterwards sold by the plaintiff at a price higher than that 
at which it would hâve sold it to the General Electric Company if the 
défendant had not breached the contract. This contention was based 
on the further suppositions that the plaintiff had allocated to the Gen- 
eral Electric Company and held for its use alone a particular body 
of coal in the amount of the contract tonnage, and that after the de- 
fendant's breach of the contract the plaintiff sold this particular coal 
on the market at a price higher than it would hâve gotten if it had 
been able to make deliveries to the General Electric Company. This 
premise — on which alone the defendant's contention for diminished 
damages was based — we regard as false in view of the character of 
the plaintiff's business and its manner of carrying it on. 

The plaintiff was engaged in the business of mining coal. That was 
its main opération. It was engaged also in the business of selling and 
shipping the coal it mined. It moved coal from its mines in West 
Virginia to its dock at Norfolk, Virginia, where at ail times it kept 
as nearly as may be a réservoir of 10,000 to 12,000 tons from \Yhich 
it drew ihdiscriminately to meet its contracts as transportation was 
availàble. In contracting for the sale of coal it contracted with: ref- 
ei^ènce to quantity and grade, not with référence to coal by descrip- 
tion or désignation. No particular coal or body of coal was reserved 
•or set apart tp fill any of its contracts. 

It is readily seen that this is not a case where a vendor, who, after 
refusai by the Vendée to a'ccept spécifie goods contracted for, disposed 
of them to someone else at the market, and where, acçordingly, his 
damages would be the différence between the contract price and the 
resalé price. It is a case where the plaintiff vendor was prevented by 
the defendant's breach from selling this quantity of coal to anyone 
else. If the défendant had supplied the plaintiff with barges suffi- 
cient to carry the tonnage contracted for, the plaintiff— remembering 
always that it was a; miner, dealing not in spécifie coal but with its 
mine output on a tonnage basis — would, doubtless, hâve sold just 
.6,372 tons of coal more than it did. The plaintiff's ,supply of coal 
was not limited, except, çf course, by the contents of its ipine ; its coal 
deliveries were distinctly limited by transportation facilities. Its 



592 269 FEDERAL BBPOUTER 

concern at the tîme was not with mine production or with coal sales 
but with facilities for transportation. It was with référence to thèse 
that it contractée! with the défendant. Its loss from lack of such 
facihties, occasioned by the defendant's faikire to supply them as he 
had contracted to do, was not diminished by the sale of coal else- 
where at a higher price by resort to such other facilities of trans- 
portation as it could obtain. 

[2] We are of opinion that of the several théories of damages — 
other than the one of nominal damages — conceivably applicable to this 
case, the court, if it erred at ail in selecting for its instructions to 
the jury that one which, imposing the lowest damages, embraced the 
différence betwen the stipulated rate of freight and the current rates 
at the periods when according to the contract the transportation should 
hâve been ready (Higginson v. Weld, 80 MIass. [14 Gray] 165; The 
Oregon v. Pittsburgh & L. A. Iron Co., 55 Fed. 666, 5 C. C. A. 229; 
Ogden V. M'arshall, 8 N. Y. 340, 59 Am. Dec. 497), did not préjudice 
the défendant. 

The judgment below is affirmed. 



RADER V. NORTHKliP-WILLIAMS CO. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1920.) 

No. 1814. 

1. Sales 'S=»irî' — Belay of shipments of installments held to entitle biiyer to 

rescind. 

In contracts between mercliants, time Is of tlie essence as to tlie de- 
livery of speclfled installments as well as to delivery of the total amount, 
so that where the seller, who had agreed to deliver barrel staves in equal 
proportions during six nionths, failed without excuse to make any de- 
liveries during the first three months, the buyer was eutitled to rescind. 

2. Sales "S^IÎS — Seller, not ready to ship, cannot rely on failure to get per- 

mit». 

A seller, who had not manufactured any of the goods during the first 
three of the six months in which they were to be delivered, cannot ae- 
feat the buyer's right to rescind for the delay in delivery by claimlng 
that it could not ship the goods until the buyer obtalned a permit from 
the Director General of Railroads. 

3. Sales <^=»150(1) — Seller held required to notify buyer of necessity for 

shipping permits. 

Where the contract for the sale of barrel staves delivered in monthly 
installments was accompanied by the buyer's letter requestlng immé- 
diate notice of difficulty in getting cars loaded or forwarded, and the 
buyer thereafter again requested the seller to give notice of delay m 
securing cars or making shipments, it was the seller's duty to notify the 
buyer to procure permits for the shipments from the Director General of 
Railroads, if such permits were found to be necessary. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Charles A. Woods, 
Judge. 

Action hy Ott Rader against the Northrup-Williams Company. 
Judgment for défendant, and plaintiiï brings error. Affirmed. 

©ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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L, H. Kelly, W. E. Hines, Van B. Hall, and B. P, Hall, ail of Sut- 
ton, W. Va., for plaintiff in error. 

Haymond & Fox, of Sutton, W. Va., for défendant in error. 

Before KNAPP, Circuit Judge, and SMITH and WATKINS, 
District Judges. 

KNAPP, Circuit Judge. Rader, plaintiff in error, a citizen of 
West Virginia, sued the Northrup-Williams Company, a New York 
corporation, for breach of contract. The défense set up at the trial 
under plea of non assumpsit, was that plaintiff had failed to perform 
the contract on his part. This défense prevailed, a verdict for de- 
fendant was directed, and plaintiff brings thè case hère on writ of 
error. 

The contract in form is a letter from défendant to plaintiff, dated 
September 19, 1918, confirming the purchase from the latter of 200,- 
000 barrel staves at $80 per thousand, to be delivered f. o. b. at Little 
Otter, W. Va., "shipment in equal proportion between October 1, 1918, 
and April 1, 1919." In the letter transmitting the confirmation and re- 
questing plaintiff to sign and return the duplicate, which he did, de- 
fendant writes: 

"If you hâve any diflîculty in getting cars for loadlng, or in getting tue 
cars forwarded after you hâve thein ready, please wlre us, and we will haiP 
die the matter immediately." 

With this letter were sent two orders or shipping directions, each 
for a carload of staves, to be shipped "as soon as possible" ; and in 
each of thèse orders défendant says : "Advise promptly if you are ex- 
periencing trouble in securing empty cars to load our shipments." 
And on September 27th, acknowledging receipt of the signed duplicate, 
défendant again says : "Kindly advise when you will be ready to com- 
mence shipment." On October 23d plaintiff writes, "I am cutting 
timber on two différent tracts on your contract," and goes on to solicit 
another contract for "three to eight hundred thousand staves at 
the same price," to be delivered in nine months. On December 
30th, no staves having been shipped by plaintiff' and nothing fur- 
ther heard from him in relation thereto, défendant canceled the 
contract by letter of that date. In the meantime the market price 
of staves had materially declined, and such décline continued for 
several months thereafter. Some correspondence followed the can- 
cellation, and in July, 1919, this suit was brought. 

[1] It seems not doubtful that time was of the essence of the 
contract in question. In this respect the facts hère admitted are 
less favorable to plaintiff than those considered in Norrington v. 
Wright, 115 U. S. 188, in which the Suprême Court says, at page 203, 
6 Sup. et. 12, 14 (29 L. Ed. 366) : 

"In the contracts of merchants, time Is of the essence. The time of ship- 
ment Is the usual and convenient means of fising the probable time of arrivai, 
with a view of providing funds to pay for the goods, or of f ulfllling contracts 
with third persons. A statemënt descriptive of the .subject-matter, or of some 
material incident, such as the time and place of shipment, is ordinarily to be 
regarded as a warranty, in the sensé in which that term is used in insurance 
■zm F.— 38 
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and maritime law, that is to say, a condition précèdent, upon the failure or 
nonperformance of wliich the party aggrieved may répudia te the whole con- 
tract." ' ' ■■ 

And particularly applicable to the case in hand is the further 
statement (115 U. S. 204, 6 Sup. Ct. 15, 29 L. Ed. 366): 

"The seller is bound to deliver the quantlty stlpulated, and has nb rîght 
either to eompel the buyer to aceept a lésa quantlty, or to require him to seleet 
part eut of a greater quantlty ; and when the goods are to be shipped in cer- 
tain proportions monthly, the seller's failure to shlp tbe required quantlty in 
the flrst month gives the buyer the same right to rescind the whole contract 
that he would hâve had if It had been agretid that ail the goods shouldbe de- 
livered at once." 

Plaintiff undertook to ship the 200,000 staves "in equal proportion" 
during the six months named; that is to say, approximately 33,000 
each month, beginning in October. This he whoUy failed to do, and 
when three months or more had passed without the shipment of any 
staves, and without a word of excuse for the delay, défendant had the 
undoubted right to rescind the contract. Its agreement to purchase 
was conditioned upon monthly deliveries as promised, and plaintiff's 
disregard of that promise operated to relieve défendant from obliga- 
tion. Upon this branch of the case nothing further needs be said. 

[2] But plaintiff allèges, and this appears to be his main reliance, 
that during the entire contract period the railroads bf the country 
were under government control ; that such commodities as staves 
could not be shipped without permits from the Director General of 
Railroads or issued by his authority ; that such permits could be ob- 
tained only by the parties to whom shipments were to.be made; that 
it was defendant's duty to procure the necessary permits; and that 
it was impossible for him to ship the staves until permits therefor 
were furnished. 

Answers to this contention are not far to seek. In the first place, 
there is nO proof that such a requirement was in force at the times 
when plaintiff should hâve made shipments of "equal proportion" 
in the three months following the date of the contract. The testimony 
indicates,' thôiigh in a rather indefinite way, that sometimes permits 
had to be cibtained, while at bther times shipments were made with- 
out them. It does appear, however, that permits, when necessary, 
were ftirnished only to those whô were actually ready to ship, and 
plaintiff WasneVer in that position. In point of fact he did not begin 
the manufacture bf staves for this contract until some time in January. 
During the preceding months there were plenty of staveÈ in the local 
market which he could hâve bought, and enoùgh were offered him 
to raâké the agreed deliveries, but he declined to purchase even the 
two carloads f of which défendant had sent shipping directions in Sep- 
téfflbep. ' Iri short, ât no time in the next threè''i4iohths was he pre- 
pared to load a car, or had any staves on hand, and it îs idle to say 
that he was prevented fromfilling his contract by defendant's fail- 
ure to furnish hini with permits. 

[3] In the second place, if plaintiff had been prèpared to make 
shipments as promised, and any difficulty had arisen about getting 
cars or permits, iti> would hâve been his duty to give the défendant 



SHERER-GILLETT CO. V. PILSBURT 595 

f269F.) 

prompt notice. This duty was put upon him by the nature of the 
case, as well as by explicit instructions in the letter transmitting the 
contract and in the orders sent therewith for the shipment of two 
carloads of staves. And faikire to notify défendant, in the circum- 
stances assumed, would hâve been an obvions breach of contract ob- 
ligation. But admittedly plaintiflf never asked for an enipty car, or 
made any inquiry as to whether permits were necessary, or called 
upon défendant for any aid he might hâve needed in that regard, 
and for the simple reason that he never had any staves to ship. 

On the undisputed facts of record plaintiff is without légal excuse 
for failing to perform the contract on his part, and the trial court 
was clearly right in directing a verdict for défendant. 

Affirmed. 



SHERER-GILLETT CO. v. PILSBURY et al. 
In re BENTZ. 

(Circuit Court of Appeals, Fifth Circuit. January 13,, 1921.) 

No. 3596. 

Sales ©=456 — Instrument in form of lease, with option to purchase, held not 
"conditional sale." 

An instrument in tlie form of a lease of a displaj* counter for 20 monttis. 
for $5 pald at tliç time and $6 a month thereaftor, under wbich the 
lessee was tO keep tlie property insured and pay taxes tlierepn, and sur- 
render the property on the expiration of the term, and on such surrender 
had an option to purchase it for $10, was a lease, and not a "eonditional 
sale," under the law of Louisiana, especiailly Rev. Cit. Code, arts. 2670, 
2676, which permit the leasing of movable property. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Conditional Sale.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Eastern District of Louisiana; Rufus E. Pos- 
ter, Judge. 

Proceeding by the Sherer-Gillett Company against A. L. Pilsbury, 
trustée in bankruptcy of Henry C. Bentz, and others. A pétition for 
an order requiring a surrender by the trustée of certain property was 
denied (267 Fed. 606), and the claimant brings a pétition to superin- 
tend and revise the order. Pétition granted, and decree reversed. 

Walter J. Suthon, Jr., of New Orléans, Ea. (Hall, Monroe & Le- 
mann, of New Orléans, La., and James G. Elsdon, of Chicago, 111., 
on the brief), for petitipner. 

St. Clair Adams, of New Orléans, La., for respondents. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. Under a written instrument executed 
in April, 1919, Henry ,:C. Bentz acquired. from the petitiorier, Sherer- 
Gillett Company, a display counter, which- was in the possession of 
Bentz when he.was adjudged bankrupt on July 2, 1919. Thé, counter 

ig=>For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digeste & Indexe» 



596 2G9 FEDERAL RErORTER 

was not listed by the bankrupt on his schedtiles as an asset of his 
estate, and the petitioner was not listed as a créditer. : The trustée 
in bankrupty took possession of the counter, and undertook to sell it 
as a part of the assets of the bankrupt estate, without giving any 
notice to the petitioner of the pendency of the hankruptcy proceed- 
ing or of the appHcation for an order to sell the counter. Thereaf ter 
the petitioner demanded of the purchaser at such sale the delivery 
of the counter to it. That demand not being complied with, the peti- 
tioner, by a pétition filed in the bankruptcy proceedings against 
the trustée and the purchaser at such. sale, sought an order requiring 
the delivery of the counter to it. Thereupon the person claiming as 
purchaser filed in the bankruptcy proceeding a pétition asking for the 
return of the sum he had paid for the counter, in the event of the 
court holding that it was not an asset of the bankrupt estate ; the trus- 
tée then having in hand ample funds to enable him to comply with such 
an order. The court decided against the claim of the petitioner that 
it was entitled to the counter. 

The instrument under which the bankrupt acquired the counter was 
in the fdrm of an order given at New Orléans, L,a., addressed by him to 
the petitioner and accepted by the latter. By the terms of that instru- 
ment the petitioner leased the counter to the bankrupt for the term of 
20 mohths ; the bankrupt promising to pay theref or, as rent, the sum 
of $125 in installments, $5 being payable when the contract was en- 
tered into, and $6 on the lOth day of each of the succeeding 20 months. 
The bankrupt made no payment, except the initial one of $5. He 
agreed upon the expiration of said term to surrender the counter to the 
petitioner in good condition, ordinary wear and tear excepted. The 
instrument contained the f ollowing provision : 

"It is an express condition of tlils lease, provided sald leased property has 
been duly surrendered to you, that I (or we) shall bave the privilège, for 
thlrty days after the expiration of the same, of purchasing said counter for 
the priée of $10 to be paid at the time such privilège is exercised, provided, 
ftirther, I shall bave fuUy and duly perfornied my (or our) part of the lease." 

It also contained provisions to the f ollowing efïect: The whole 
hire for the whole of said term was to become due and payable upon 
the breach of any covenant by the bankrupt, and in thât event peti- 
tioner was to hâve the right to retake possession of the counter, with- 
out notice or previous demand. The filing of any pétition in bank- 
ruptcy by or against the bankrupt shall be considered a breach of the 
contract. The bankrupt agreed to keep the property fully insured 
for the benefit of the petitioner and without expense to the latter, and 
to pay ail taxes on the property while in the former's possession. 

In behalf of the respondents it is contended that the contract was 
a conditional sale, disguised as a lease, and that the title to the prop- 
erty passed to the bankrupt, notwithstanding the stipulation under- 
taking to reserve title to the petitioner. Under the law of Louisiana 
such would be the resuit, if the contract was a conditional sale, and 
not a lease. Barber Asphalt Paving Co. v. St. Loiiis Cypress Co., 
121 La. 152, 46 South. 193. Under the contract the bankrupt had an 
option to purchase. So long as that option Was unexércised, he was 
not obligated, unconditionally or conditionally, to pay the price re- 



SHERER-GILLETT ÇO. V. PILSBURT 597 

(26S F.) 

quired to be paid to make him the owner. In the absence of an exercise 
of the option and the payment of the stated price, the extent of the right 
acquired by the bankrupt by his complying with the obligations im- 
posed upon him by the contract was to possess and use the counter for 
the stated period of 20 months. The la\V of Louisiana permits the leas- 
ing of movable property. Revised Civil Code of Louisiana, arts. 
2670, 2676. Controlling décisions support the contention that the 
présence in the contract hère in question of the unexercised option 
to purchase did not keep it from being a valid one of lease, and not 
one of sale. Doullut v. Rush, 142 La. 443, 77 South. 110; Stevens 
V. Older & Chandler, 26 La. Ann. 634 ; Barber Asphalt Paving Co. v. 
St. Louis Cypress Co., 121 La. 152, 46 South. 193. In the opinion in 
the last-cited case it was recognized that the distinction between a 
contract of sale and such a contract as the one in question is that the 
former créâtes an obligation to pay the agreed price, while the latter 
imposes no such obligation prior to the exercise of the option to buy. 

In the light of the state of facts disclosed in the first-cited case, 
the décision therein supports the proposition that such a contract as 
the one in question is not kept from being one of lease by the circum- 
stance that the price to be paid in the event of the exercise of the 
option to buy was only $10 in addition to the amount the bankrupt 
olaligated himself to pay as rent. It was disclosed in that case that 
the amount payable as rent was considerably more than it might hâve 
been expected to be if the option to buy had not been given. With- 
out paying the sum stated in the option provision, which was payable 
only in the event of the exercise of the option, a compliance by the 
bankrupt with ail obligations imposed upon him by the contract would 
hâve left him without right to the counter upon the expiration of the 
term for which he was to hâve the possession and use of it. As a re- 
suit of his defaults his right ceased to exist prior to his bankruptcy. 
The petitioner never acquired the right to be paid the only price at 
which it agreed to sell. There is no law to prevent a lessee paying 
taxes on, and the cost of insuring, leased property as the whole or a part 
of the considération for the use and enjoyment of it. We are of 
opinion that the bankrupt's relation to the counter was that of a lessee, 
who by his defaults had lost any right to retain possession, and was 
not that of a purchaser ; he not having either paid or obligated himself, 
unconditionally or conditionally, to pay the price stated in the un- 
exercised option to buy. It follows that the trustée was without right 
to sell the counter as an asset of the bankrupt estate. The court 
erred in ruling otherwise. 

The pétition is granted, and the decree under review is reversed. 
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JACKSON V. WESTERN UNION TELEGBAPH CO. 

(Circuit Court ofAppeals, FIfth Circuit. January 11, 1921.) 
No. 3588. 

1. Telegraphs and téléphones <®=>53 — Nandeliveiy of tele^am, creating void 

contract, does net cause damage. 

_Plaintiff was not damaged by nondelivery of a telegram sent him by a 
'rêTsiS corporation, accepling hls otfer to exchange land in Texas for 
property of the corporation, wliere, under the laws of Texas, tbe executory 
contract thereby created would hâve been wholly void. 

2. Corporations 'S=>435 — Agreement to purchase land not needed in business, 

thiough with purpose of winding up âffairs, held void. 

under Rev. St. Tex. 1911, arts. 1164, 1175-1177, an agreement by a 
Texas corporation to exchange property owned by It for lands In Texas, 
whieh were not needed In any business it was authorlzed to transact, and 
■weve not taken In due course of business to seeure the payment of a 
debt, would hâve been not merely ultra vires, but wholly void, though 
the excnange was for the purpOse of' winding up Its afÈairs, paying debts, 
ana distributing its assets. 

In Error to the District Court of the United States for the Western 
District of Texas ; Duval West, Judge. 

Action by C. H. Jackson âgainst the Western Union Telegraph Com- 
pany. J-udgment for défendant, and plaintiff brings error. Affirmed. 

J. F. Cari, of San Antonio, Tex. (Cari, Swearingen & Clifton, of 
San Antonio, Tex., on the brief), for plaintiff in error. 

C. A. Goeth, of San Antonio, Tex. (W. E. Spell, of Waco, Tex., 
Goeth, Webb & Goeth, of San Antonio, Tex., and Francis Raymond 
Stark, of New York City, on the brief), for défendant in error. 

Before WAEKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the plaintiff in 
error, C. H. Jackson (herein referred to as the plaintiff), to recover 
damages for the alleged négligent failure of the défendant in error, 
Western Union Telegraph Company (herein referred to as the de- 
fendant), to deliver a telegram sent to the former on March 17, 1917, 
by an officiai pf the Texas Cooking Oil Company, a Texas corporation, 
stating that corporation's acceptance of a proposition previously made 
to it by Jackson to trade its oil mill refinery, located at Burlington, 
Tex., for a tract of land in Gaines county, Tex., containing 13,284 
acres, subject to an incumbrance thereon. The plaintiff had an op- 
tion on the Gaines county land, which expired on the date meqtioned. 
Under the proposition made by the plaintiff to the Texas Cooking 
Oil Company, the latter had to accept not later than that date. The 
plaintiff had a contract with one McGregor to sell to him the oil 
mill refinery property on such terms that the plaintiff would bave 
made a net profit of $4,000, if he had got the Gaines county land un- 
der bis option and had traded that land for the oil mill refinery prop- 
erty. It was claimed that the defendant's failure to deliver the tele- 
gram prevented the exercise by the plaintiff of his option on the Gaines 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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county land, and caused him to lose the profit he would hâve made by 
trading: that land for the oil Inill refinery property. The charter of 
the Texas Cooking Oil Company shows that the purpose for which 
that corporation was formed was : 

"Tlie prection and opération of a plant for tho manufacture of ail classes 
and grades of products to be made froni cotton seed, more espeeially the 
manuiacture and sale of cooking oil from cotton secd." 

It was disclosed that the Gaines county land was suitable for graz- 
ihg purposes only, that the acquisition and ownership of it was net 
necessaiy to enable the Texas Cooking Oil Company to do -business in 
Texas, that said lands were not suited for the conduct of the business 
for which that company was incorporated, or a business which that 
corporation was lawfullv authorized to transact, and that said lands 
were not being purchased by that company in due course of business 
to secure the payment of a debt. It was disclosed that the oil mill 
refinery property of that company was unprofitable, that that company 
had ceased to do business and owed debts, and that its acceptance, ev- 
idenced by the above-mentioned telegram, of plaintiff's proposition, was 
made, with the consent of ail its shareholders, for the purpose of wind- 
ing up its affairs, paying its debts, and distributing its assets among its 
shareholders in such a way as would be to their profit and advantage. 
The court ruled that the contract resulting from the Texas Cooking 
Oil ^ompany's acceptance of the plaintiflf's above-mentioned propo- 
sition to it was prohibited by the laws of Texas, was wholly unper- 
formed, and was ultra vires, unlawful, and void, and the suit was 
dismissed. 

[1,2] It cannot well be said that the plaintifï would hâve been 
benefited by the prompt delivery of the telegram in question, if the 
contract resulting from the acceptance by the Cooking Oil Company 
of the proposition made to it by the plaintiff was an executory ohe, 
conferring on the plaintiff no legally .enforceable right. The prompt 
delivery of the telegram would hâve served only to inform plaintiiï 
that the Cooking Oil Company agreed to trade its oil mill refinery 
property for the Gaines county lands. That that agreement, made 
under the circumstances stated, created no légal obligation, we think 
îs plainly shown by the following provisions of the statuie law of 
Texas : ; 

"No private corporation shall be permitted to purchase any lànd under the 
provisions of this cliapter, unless tlie lands sjo purchased are necessary. to 
enaoïe sucli corporation to do business in this state, or except where Such 
land is purchased in due course of business, to secure the payment of debt." 

"Ail private corporations authorized hy the laws of Texas, * * * as 
inentioned in the preceding articles, which bave, heretofore, * * * ac- 
quired by lease, purchase or otberwise more land than is necessary to enable 
them to carry on thcu- business, shall, within flfteen years from the time 
this law takcs effect, » * » ggii and convey in fee simple ail lands so 
acquired, and which are not necessary for the transaction of their business." 

"No private corporation heretofore or hereafter chartered or created whose 
main purpose of business is the acquisition or ownership of land by pur- 
chase, lease or otherwise shall hereafter be permitted to aequire any land 
within this state by purchase, lease or otherwise." 

"No corporation, domestic or foreign, doing business in this state, shall 
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employ or use îts stock, means, assets, or otlier property, directly or in- 
directly, for any other purpose whatever than to accomplish tlie legitimate ob- 
jects of its création or tliose permltted by law." 

Eevised Civil Statutes of Texas 1911, §§ 1175, 1176, 1177, and 1164. 

The agreement was an executory one of a private corporation to 
purchase lands not necessary to enable it to do business in Texas, 
and it was not one for the purchase of land in due course of business, 
to secure the payment of debt. It was one to do a thing prohibited 
by the above set out statute law. The stated exceptions to the expHcit 
prohibition do not include a purchase of land by a corporation for the 
purpose of winding up its affairs, paying debts, and distributing its 
assets among its shareholders. The timely receipt of the telegram by 
the plaintiflf could not hâve had the effect of making the oil mill refinery 
property subject to the plaintiff's control, so as to enable him to realize 
a profit on a resale of it. The contract was not merely ultra vires 
in the proper sensé ; that is to say, outside the object of the corpora- 
tion's création as defined in the law of its organization, but was ex- 
plicitly prohibited by statute. Such a contract is not voidable only, 
but is wholly void, and of no légal effect. Central Transportation Co. 
V. Pullman Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55; Jack- 
sonville V. Hooper, 160 U. S. 514, 16 Sup. Ct. 379, 40 L- Ed. 515 ; 
McCormick v. Market Nat.' Bank, 165 U. S. 538, 17 Sup. Ct. 433, 41 
h. Ed. 817; Califomia National Bank v. Kennedy, 167 U. S. 362, 
17 Sup. Ct. 831, 42 L. Ed. 198. The purpose of the telegram was 
to obligate the sender to do a thing prohibited by the law of Texas. 
The sending of it was a step towards bringing about a forbidden resuit. 
The plaintiff could not hâve been damaged by a failure to get notice 
of the making of a promise which created no obligation and was with- 
out any légal effect. His position was not changed for the worse by 
the defendant's négligent failure to deliver. The timely delivery 
of the telegram would not hâve improved the plaintiff's position with 
respect to contemplated trades based upon the oil mill refinery prop- 
erty being subject to his disposition. He was equally without any 
enforceable right in or to that property, whether the proposition he 
had submitted was accepted or rejected. The conclusion is that the 
plaintiff acquired no right as a resuit of the nondelivery of the tele- 
gram evidencing the Texas Cooking Oil Company's undertaking to 
do a thing prohibited by the law under which it existed. It foUows 
that the court did not err in ruling as above stated. 

The judgment is affirmed. 
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LÏBRAND V. UNITED STATES. 
DRAFTS V. SAME. 

(Circuit Crfurt of Appeals, Fourth Circuit. November 4, 1920.) 
Nos. 1817, 1818. 

1, Baiikniptcy <S='496 — Instruction as tq advice of counsel held inapplicable, 

when affidavit on which perjury was assign'cd was not so made. 

AVhere défendant filed a swornielaim in bankruptcy on receipts for 
cotton, and subsequently filed an affidavit In support of a third person's 
claim for the same cotton, and was indictcd for false swcaring in making 
such affidavit, an instruction that, if he fairly stated the facts wlth référ- 
ence to the claim to an attorney and honestly followed the attorney's 
advlce In swearing to the affidavit in Question, he was not gullty, was inap- 
plicable, the second, affidavit not having been made on advice of counsel, 
esp«cially as, on the government's theory, the first affidavit, which was so 
made, was true. 

2. Bankruptcy <S='495 — On trial for niaUing false proof of claim in bankruptcy, 

advice of counsel to third person held incompétent. 

Where L. was indicted for false swearing in connection with a claim 
in bankruptcy on a receipt for cotton, and D., who had previously flled a 
claim for the same cotton, testlficd that in so doing he acted on the advice 
of counsel, the conversation with counsel was properly excluded as incom- 
pétent; the truth or falsity of D.'s proof of claim not belng in -issue. 

In Error to the District Court of the United States for the Eastern 
District of South Carolina, at Charleston; Henry A. Middletdn Smith, 
Judge. 

Henry D. Lybrand and George S. Drafts, Jr., were convicted of false 
swearing, and they bring error. Affirmed. 

C. M. Efird, of Lexington, S. C. (Efird & Carroll, of Lexington, 
S. C, on the brief ), for plaintiffs in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C. (J. Waties 
Waring, Asst. U. S. Atty., of Charleston, S. C, on the brief), for the 
United States. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

KNAPP, Circuit Judge. Thèse cases were separately tried, but 
the facts in the main are common to both, and they may be disposed of 
in one opinion. 

March 30, 1912, one W. P. Roof, of Lexington, S. C, was adjudi- 
cated bankrupt. In the mercantile business carried on by him at that 
place he was accustomed to buy cotton and issue therefor cotton bills, 
or receipts, showing the price on the day of delivery, which bills could 
be held by the sellers and presented for payment as they desired, 
and thèse bills were sometimes transferred from one p>erson to another. 
In April, 1912, the défendant George S. Drafts, Jr., filed a claim against 
the bankrupt's estate, sworn to in the usual form, for eight baies of 
cotton, evidenced by two bills, each for four baies, one issued in 
February and the other in March of that year. Subsequently a divi- 

^ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests * Indexes 
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dend was paid to him on the amount thus claimed to be due for the 
eight baies of cotton;IesS some crédits on the bills and a merchandise 
account. He retained the whole of this dividend. 

On the 15,th of August, 1918, the défendant H. D. Lybrand, filed 
proof of claim with the trustées, în which he swore that bne bf the 
cotton bills issued to Drafts, which one does not appear, had been 
transferred to him prior to the bankruptcy of Roof, and asked allow- 
ance of the amount. On the 14th of August, 1918, Drafts made 
an affidavit that he had transferred this bill to Lybrand prior to the 
bankruptcy of Roof. For making thèse affidavits both of them were 
indicted and convicted, under subdivision 6 of section 29 of the Bank- 
ruptcy Act. 

[1] The Drafts Case. On his trial Drafts admitted making the 
proof of claim for eight baies of cotton in April, 1912, and the incon- 
sistent affidavit of August, 1918. His explanation of the former was 
that he went to one Dreher, a Lexington attorney of good standing, 
who had since died, to hâve his proof of claim made out ; that he told 
Dreher he had transferred one of the bills to Lybrand prior to the 
failure of Roof ; that Dreher advised him that he must make out the 
claini for the whole of the eight baies ; and that he accepted this advice 
and made out the claim accordingly. His statements in this regard 
were substantiated by other witnesses présent at the time. In view 
of this testimony, defendant's counsel asked the court to instruct the 
jury as follows : 

"If you conclude from the évidence in this case that the défendant went to 
his attorney and stated fairly the lacts with référence to his claim agàlnst 
the bankrupt estate of Roof, and, having so stated the facts fairly and fuUy, 
that he honestly followed the advice of hlS attorney in swearing to the affida- 
vit in question hère, then he is not guilty of perjury." 

The court refused this request and instructed the juiy that "the 
advice of couhsel is no excuse for intentional crime." 

The only errors assigned are based on exceptions to this ruiing. 
It is enough to say in answer to the contention hère made, as the 
learned judge said in refusing the request, that défendant was on trial 
not for swearing falsely in the original proof of claim, but for swear- 
ing falsely in the affidavit of August, 1918, and there is no pfetense that 
the la;tter was màde on the advice of counsel. If the affidavit on which 
Drafts was indifcted wàs true, the affidavit of April, 1912, was false, 
and the advice of counsel would be a défense only as against a charge 
of false swearing iri that affidavit. On the other hand, if the August 
affidavit was false, as the government assérts, the April affidavit was 
true, and, if true, the fact that it was made on the advice of counsel is 
of no importance. In èither case, therefoi'e, the instruction asked 
for was inapplicable to the issue submittéd to the jury, and the record 
shows that it was refused for that reason. Moreûver, taking the 
charge as a whole, it is évident that the matter in dispute was fuUy 
and clearly explained to the jury, and they could not hâve been mis- 
led by refusai to add the requested proposition. This is not to say that 
the ruiing in question is deemed erroneous from any point of view. 



ST. PAUL FIEE & MARINE INS. CO. V. SNARE & TRIEST CO. 603 

(269 P.) 

for we are not of that opinion, but merely ihat in the circumstances 
hère considered it needs no défense. 

[2] The Lybrand Case. On the trial of Lybrand, foUowing that 
of Drafts, the latter was a witness for défendant. As in his own behalf, 
he testified again without objection that his proof of claim in 1912 
for eight baies of cotton was made on the advice of his attorney, 
Dreher ; that he had in f act transf erred to Lybrand, before the f ailure 
of Roof, one of the bills issued to him ; that he so informed Dreher, 
to whom he fuUy and f airly stated ail the facts of the case ; and that 
Dreher advised him that under the circumstances "the proper way to 
make out the claim was for the entire eight baies covered by both re- 
ceipts." He was then asked to give the conversation with Dreher, 
including what was said by Dreher with référence to proving his 
claim, but this was excluded. Another witness for défendant, who 
overheard the conversation between Drafts and his attorney, was 
asked the same question, but was not allowed to answer. The exclu- 
sion of this testimony is the only error assigned. 

The contention can hardly be regarded as serions. Lybrand was on 
trial for false swearing in his affidavit of August, 1918. He was not 
a party to or in any wise connected with the proof of claim made by 
Drafts in 1912, and the advice upon which the latter acted at that time 
could not be a défense to the charge which Lybrand was called upon 
to meet. Besides, as above pointed out, the truth or falsity of Drafts' 
proof of claim was not in issue. It was proper for him to explain the 
contradiction between that proof and his later affidavit by, showing 
that the former was made on advice of counsel, but as respects Ly- 
brand that advice was a collatéral matter and the offered testimony 
was clearly incompétent. 

In both cases the judgment will be affirmed. 



ST. PAUL PIRE & MARINE INS. CO. v. SNARE & TRIEST CO. 

(Circuit Court of Appeals, Second Circuit. November 17. 1020.) 

No. 21. , , - . > ,. ,.-;,- 

Insurance ^=^312 — -Substantial compliance with représentation, in nmrine poli- 
cy, of dry-docking required. 

The overhauUng of a scow, In which her bottom was not seen or ex- 
Amined, helil riùt a substantlal compliance with a promiSsory representa- 
; tlon in a inariné Insurance contraet that ghe should be dry-docked, before 
the policy attached. 

In Error tp the District Court of the United States for the Southern 
District of New York. 

Action at law by the Snaré & Triest Company against the St. Paul 
Fire & Marine Insurance Company. Judgment for plaintiff, and dé- 
fendant brings error. Reversed. , , ,i, 
.'See, also,.258 #ed. 425, 169 C:C. A, 441. 

This casé is héré after the retrlal ot-dçred in 258 Fed. 4^5, 169 C.C. A. 441. 
The évidence outlliled in that réport was given again; but it further ap- 
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peared that tho wltnesses who liad testifled to the scow's overliaul bofore 
starting on her last voyage had never seen her bottom, and that no effort ot 
any kind had been made to examine the bottom from its xinderside. The 
vessel had not been dry-docked, nor haulcd on a marine raihvay, nor put 
ashore and blocked up, nor (as had happened once before in the life of the 
boat) turned over. 

The trial judge, ovemiling defendant's motion for a direction, sent the case 
to the jury, saylng: "You will flnd for tlie défendant only in tlie event that 
you find that the vessel was not so overhauled or so reconditioned as to put 
her in substantially as good a condition as the dry-docking would hâve brought 
about. * * * If the défendant has not been deprlved of any substantial 
thing by the lailure of the plaintifE to literally comply with that promlssory 
représentation, * * * then the l&w holds tliat the représentation vi'lll not 
deprlve the plaintlff from recovery. If, on the other hand, you find that the 
plalntiff did not glve the défendant substantially the vessel which its repré- 
sentations, if complled with literally, would hâve given to the défendant, then 
the plaintlfC cannot recover." 

The jury found a verdict for plalntiff, and défendant brought this writ. 

Harrington, Bigham & Englar, of New York City (George S. 
Brengle, of New York City, of counsel), for plaintiff in error. 

Hector N. Hitchings, of New York City, for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
record before us contains more particulars and détails than were 
offered when the case was hère before, but the essential facts are 
not changed. The insured is still compelled to assert in efïect that, 
because the scow was overhauled, dry-docking or any équivalent 
therefor may be excused. A new trial was awarded because, in our 
opinion, issues had been presented to the jury which were wholly im- 
material, and there appeared no appréciation on the part of ail con- 
cerned that the one issuable fact was whether the représentation as to 
dry-docking had been "substantially performed." 

From arguments now made we conclude with regret that our 
efforts to jhdicaté the" point in the case were nÔt- 'wholly success fui. 
The presesnt plaintiff in error asserts tbaton the second trial the court 
below felt bound by our previous décision to submit to the jury the 
question whether "seaworthiness took the place of dry-docking." No 
such undèrstandihg àppears in the charge, but it is true that we did 
not point out just ^yhat acts might constitute substantial perfbrniance 
of the représentation proven. Not knowing whether plaintiff couJd or 
could not make a better case along the lines indicated than it had 
donc when seeking recovery on a false légal theory, we reîi^ined from 
weighing merely possible évidence. • 

On this very fuU record the only question presented bythe writ is 
whether there was any évidence of substantial performance. That 
the i scow shoifld be seaworthy is a matter covered by the implied 
warranty of seaworthiness contained in every contract of marine 
insurance such as this. Hazard' v. New England, etc., Co., 8 Pet. 
557, 8 L. Ed. 1,048; Long Dock, etc., Co. v. Mannheim, etc., Co. 
(D. C.) 116 Fed. 886, affirmed in this court 123 Fed. 861, 59 C. C. 
A. 668. The représentation is superadded to the warranty, is some- 
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thing wholly separate, and therefore cannot .itself be fulfilled by 
fulfilling the warranty. Hazard v. New Erigland, etc., Co., ut supra. 

When a contract has not been literally, but bas been substantially, 
performed, it has been "in good faith complied with in ail essentids 
to the full accomplishment of that which was contracted for." Man- 
ning V. School District, 124 Ws. 100, 102 N. W. 361. Cf. Dorrance 
V. Barber (C. C. A.) 262 Fed. 492. -The thing that was promised and 
in a sensé contracted for hère was dry-docking, to the "full accom- 
plishment of which" the essential is that the bottom of the vessel should 
be examined by the eye from the outside. 

It plainly appears by this record, as well as from common knowl- 
edge, that there are ways of efïecting this resuit other than by putting 
such a humble craft as a scow in what is called a dry dock. A ma- 
rine railway may be used, the vessel may be hauled ashore and 
blocked up, or, as had happened with this particular scow, she might 
be turned over. None of thèse things was done, yet the jury was left 
to find that there had been a substantial performance, although it 
was plain, by évidence uncontradicted, that the very end and object of 
dry-docking had not been in any way or to any degree accomplished, 

We think this was error, and that on the whole case the defendant's 
motion for a directed verdict should hâve been granted. 

Judgment reversed, with costs. 

WARD, Circuit Judge (concurring). I feel bound to add on, so 
important a question of marine insurance, that in my opinion our for- 
mer décision (258 Fed. 425, 169 C. C. A. 441) was wrong, and that 
Judge Grubb was right in telling the jury as matter of law that the 
représentation as to dry-docking was material and was not complied 
with. The évidence at that trial showed that the scow had not been 
dry-docked, and that the repairs made were made while she was afloat, 
so that it was impossible to see or examine her bottom. Yet we held 
that the court should hâve submitted to the jury the question whether 
the repairs actually rhade were a substantial compliance with the rep- 
résentation that the scow had been dry-docked ; i. e., whether théy 
made the scow as seaworthy as if her bottom had been visible and had 
been examined. Now we hold as matter of law, and I think rightly, 
that such an examination was necessary to a substantial compliance 
with the représentation, and that because it was not complied with the 
court should hav€ directed a verdict for the défendant. 
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BOBERTSON, State Revenue Agent, v. JORDAN RIVER LUMBER CO. 

(two cases). 

SAME V. WOLF RIVER LUMBER CO. 

(Circuit Court of Appeals, Fifth Circuit. January 25, 1921.) 
Nos. 3604-3606. 

1. Appeal and enror <S=185(1>— Jurisdiction ©f fédéral District Court raised 
, by Circuit Court of Appeals. 

Since the consent of parties, eannot conf er jurisdiction on the fédéral 
District Court, the Circuit Court of Appeals will détermine the question 
of the District Court's jurisdiction, though it was not raised by either 
party. 

2. Renioval of causes <S=='41 — Suit by agent on behalf of state not removable 

for «Mverse citizçnship.' 

A suit by a state revenue agent to recover land, the title to which was 
alleged to ,be in the state, is a controyersy to which the state is a party, 
and which. eannot be removed to the United States court as a contro- 
, versy betwéen citizëns of différent states. 

3. Removal of causes ©==41 — State, as trustée for class, is not nominal party. 

The state, as the holder of the légal title to lands sought to be re- 
covered in trust for a class as beneflciaries, is not a merely nominal 
party to the suit, and: the suit, therefore, eannot be removed to the United 
States court for, diversity of citizenship. 

Appeals from the District Court of the United' States for the South- 
ern District of Mississippi ; Edwin R. Holmes, Judge. 

Three suits by Stokes V. Robertson, as State Revenue Agent, two 
agairist the Jordan River Lumber Company and one against the Wolf 
River !L,umber Company. Decree for défendant in each suit, and com- 
plainant appéàls. Reyersed, with instructions to remand the causes 
to the state court. 

See, âlso, Robertson v. Hines, 267 Fed. 605. 

F. C. Hathorn and A. A. Hearst, both of Hattiesburg, Miss,, for ap- 
pellant. 

V. A. Griffith and W. L. Wallace, both of GulfpOrt,^ Miss., for ap- 
pellees. i 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Stokes V. Robertson, "revenue agent for the 
state of Mississippi, herein suing for the state of Mj&^issippi, as trustée 
for the use and benefitiof- the inhabitants pf" certain, çiesignated town- 
ships, filed the above suits against Jordan River Lumber Company in 
the chancery court of Hancock county, Miss., and a suit against Wolf 
River Lumber Company in the chancery court of Pearl county. Miss. 
Each suit alleged the title to the land to be in the state of Mississippi ; 
it did not claim any interest in the subject-matter of the suit in the 
complainant, who sued alone as the agent of the state ; it prayed a de- 
cree in favor of the state, as trustée and holder of the légal title. Each 
case was removed to the United States District Court for the Southern 
District of Mississippi on the sole ground that the controversy therein 
was between citizëns of différent states. 

^zzyFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] No point appears to hâve been raised on thé jurisdictioçi of the 
United States District Court. This court has, ho wever, raised the 
question that each suit is in fact one by the state of Mississippi, as the 
trustée and holder of the légal title, and that the District Court acquired 
no jurisdiction of the case, as presenting a controversy between citizens 
of différent states, by such removal. The Suprême Court of the 
United States has declared : 

"On every writ of error or appeal the first and fundamental question is 
that of jurisdiction, first of thig court, and then of the court from which the 
record cornes. This question the court is bound to asli and answer for it- 
self, even when not otherwlse suggested, and witliout respect to tlie relation 
of the parties to it." M., C. & L. N. Ry. Co. v. Swan, 111 U. S. 379, 382, 
4 Sup. et. 510, 511 (28 L. Ed. 462). 

The consent of parties could not confer jurisdiction. Chicago, 
Buriington & Quincy Ry. Co. v. Willard, 220 U. S. 413. 31 Sup. Ct. 
460, 55 L. Ed. 521. 

[2] A suit by an agent of the state as a notninal party in behalf of 
the state présents a controversy to which the state is a party, and can- 
not be removed to the United States court as â controversy between 
citizens. Ferguson v. Ross (C. C.) 38 Fed. 161, 3 L. R. A. 322; Mis- 
souri Ry. Co. V. Missouri Rd. Com'rs, 183 U. S. 53, 59, 22 Sup. Ct. 
18, 46 L. Ed. 78; In re Ayers, 123 U. S. 443, 489, 8 Sup. Ct. 164, 31 
L. Ed. 216. A state is not a citizen, and a suit in which she is a party 
to the controversy is not removable on the ground of diverse citizen- 
ship. Stone v. South Carolinâ, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. 
Ed. 962. 

[3] The state, as the holder of the légal title of thèse lands in trust 
for a class as beneficiaries, is not a merely nominal party. Foster's 
Fed. Pr. (6th Ed.) § 44; Wilson v. Oswego Township, 151 U. S. 56, 
65, 14 Sup. Ct..259, 38 L. Ed. 70. The United States District Court, 
therefore, had no jurisdiction of thèse cases. Chicago, R. I. & P. Ry. 
Co. V. State of Nebraska, 251 Fed. 279, 163 C. C. A. 435. 

The decrees in thèse causes are therefore reversed, with instructions 
to the District Court to remand them to the state court. 



HUMPHRIES V. NALLEY. 

(Circuit Court of Appeals, Flfth Circuit. Octpber 12, 1920.) 

No. 3578. 

Bankruptcy <S=»408(2) — False oath to schednle, to bar discharge, must be 
made knowingly and fraudulently; "knowing'ly and fraudulently inakin^ 
false oath." 

The making by a voluntary bankrupt of oath to hls schedules. In which 
it was stated that he had no property, when in fact he had a small 
amount of money, with which he paid the costs, and a small amount of 
household furniture, which he could hâve claimed as exempt, held not 
sufficient to constitute the offense of "knowingly and fraudulently mak- 

^:=5For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ing a false oath," within Bankruptcy Act, § 29b (Comp. St. f 9613, 
subd. Lb]) which would bar his rlght to a dlsçharge. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
■ Séries, Knowingly and Fraudulently.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Samuel H. Sibley, Judge. 

In the matter of George Washington Humphries, bankrupt. Said 
bankrupt appeals from an order denying his discharge, upon the 
objection of Lawton Nalley. Reversed. 

Frank L.. Neufville, of Atlanta, Ga., for appellant. 
Albert Kemper, of Atlanta, Ga., for appellee. 

Before WAI^KER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge, This is an appeal by a bankrupt from 
an order sustaining objections made by a créditer to the bankrupt's 
discharge and denying a diseharge. The grounds of the objections 
were'to the effect that the bankrupt committed an offense punishable 
by imprisonment under the Bankruptcy Act (Comp. St. § 9585 et 
seq.), in that he willfuUy, knowingly, and fraudulently made oath that 
he had no property when his voluntary pétition was filed, when in fact 
$30 in money was due to him from his employer on account of wages 
earned, and he had in his possession arid owned $25 in lawful money 
and household goods and furniture of the value of about $150. The 
évidence adduced on the hearing of the objections consisted of the 
schedules filed and sworn to by the bankrupt with his voluntary péti- 
tion, which stated that he had no property and that there was no 
debt owing to hirn, and testimony to the effect that on his ekamina- 
tion at the first meeting of his creditors he festified that when his 
pétition and schedules were sworn to and filed hè had about $30 in 
cash, a watch, some household furniture worth riot less than $100 
or $125, and that his employer owed him something like $25 or $30. 
It was also testified, and not contradicted, that the $30 the bankrupt 
had when the pétition was filed was used to pay the costs of the pro- 
ceeding. 

It was not enough to prove that the bankrupt swore falsely in a 
particular charged when he made oath to his pétition and the schedules 
filed therewith. What was charged in the objections was that the 
bankrupt willfully, knowingly, and fraudulently made a false oath in 
a respect stated. The making of the false oath was not a ground for 
denying a discharge, unless it was knowingly and fraudulently made, 
and that it was so made must be shown by clear and convincing évi- 
dence. Bankruptcy Act, §§■ 146, 29b (Comp. St. §§ 9598, 9613); 
Collier on Bankruptcy (llth Ed.) Z7Ç>, 363. No évidence adduced was 
inconsistent with the conclusion that the bankrupt was innocent of any 
fraudulent purpose or intent to deprive the trustée or any créditer of 
any right. So far as appears, the bankrupt, who was a labprer Work- 
ing for wages, voluntarily made a fuU and true disclosure of his con- 
dition when he testified at tfie meeting of his creditors. The use of 
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the only money he had in paying costs of the proceeding îndicates 
the absence of any intention to improperly withhold that part of his 
property for his own use or benefit. The only other property he is 
shown to hâve been entitled to vvas such that it could hâve been re- 
tained under a claim of exemption. It was not disclosed that he did 
anything to conceal or hide any of his property. 

The circumstances attending the act of the bankrupt in swearing 
to his pétition and schedules were not proved. It was not shown that 
those instruments were prepared by the bankrupt himself, or that 
he was informed of their contents, otherwise than by their being pre- 
sented for his signature and oath. Not infrequently it ha'ppens that 
persons unaccustomed to légal proceedings carelessly and falsely make 
oath to papers prepared for their signature, who, if they had been 
called on to testify orally as to matters so sworn to, would hâve stated 
them dififerently and truly. It was not fairly made to appear that the 
bankrupt at any time understandingly and with fraudulent intent 
made any false statement in regard to his property or affairs. We 
are not of opinion that the évidence adduced was such that it proper- 
ly may be regarded as clearly and convincingly showing that the 
false oath of the bankrupt to some of his schedules was knowingly 
and fraudulently made. 

The order appealed from is reversed. 



FORD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Januàry 21, 1921.) 
No. 3517. 

1. Intoxicating liquors '©='132 — War Time Prohibition Act continued in force 

for trials thereunder. 

Under National Prohibition Act, § 35, providing that it shall not re- 
lleve any person from liability Ineurred uijder existing laws, the War 
Time Prohibition Act (Comp. St. Ann. Suppi. 1919, §§ SllSn/isï- 
3115ii/i2h) remained in forée for the trial, after enactment of the Nation- 
al Prohibition Act, of a charge for selling intoxicating liquor prlor to 
such enactment, contrary to the War-Tlme Prohibition Act. 

2. Indictment and information «^='166 — Prosecution necd not prove fact was 

unl(nown to grand jury. 

A prosecution for selling intoxicating liquor, where the indictment al- 
leged the liquor was alcohol mixed wlth some substance to the grand 
jury unknown, and there was no évidence that the grand jurors knew or 
were informed what that substance was, there was a presumption that 
It was unknown to the grand jury, which dlspensed with the necessity 
of provlng that allégation of the indictment. 

In Error to the District Court of the United States for the Western 
District of Texas ; W. R, Smith, Judge. 

John Ford and others were convicted of selling intoxicating liquor, 
in violation of the War-Time Prohibition Act, and they bring error. 
Affirmed. 
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Joseph M. Nealon, of El Paso', Tëx., for ptaintiffs in errer. 
HughR. Robertson, U. S. Atty., of San Antonio, Tex. (E. B. Elfers, 
Asst. U.' S. Atty., of El Paso, Tex., on the brief ), for th« United States. 

Before WALKER, BRYAN,. and KING, Circuit Judges. 

WAEKER, Circuit Judge. The plaintiff s in error were convicted 
on counts of an indictment, fîled on October 13, 1919, charging sales 
of , intoxicating liquor in violation of thé War-Time Prohibition Act 
of November 21, 1918:(Comp. St. Ann. Supp. 1919, §§ 'SllS^/i^f- 
311i5"2;t2h)., ■ . 

[1] There is no merit in the suggestion that the law mentioned was 
not in force when the trial and conviction occurred, as section 35 of 
the National Prohibition Act of Oçtober 28, 1919 (41 Stat. 305), 
contajns the provision: 

"Nof shall tliis act relieve any person from any liabllity, civil or crlmlnal, 
her«tofore or hereafter Inqurred under éxlsting laws." 

[2] Each of the counts upon which there was a conviction charged; 
a sale of a glass of alcohol mixed with some substance to the grand 
jury unknbwn. Error is assigned on the court's refusai to give the 
following instruction requested in behalf of the défendants; ' 

"You are Instrueted that If the évidence shows that the grand jurorsconld 
by reasonable diligence hâve a.scertained what was the substance mixed with 
the alcohol, alleged to hâve been sold in the varions counts of the indictment, 
you will acquit each of the défendants où ail of the counts of the indictment." 

The refusai to give that cha,rge was not réversible error. There was 
no evidçr^çe ^tending to prove that the grand jurors knew or were in- 
formed"what Was thé 'substance' ivhich was mixed with' the 'alcohol 
charged to hâve been sold. In tha.t condition of the évidence there was 
a presumption that such substance was unknown to the grand jury, 
and sùch presumption dispensèd with thé hecessity of adducing' 'é^i-' 
dence to! prove the averment of the indictment in that regard. Uhit- 
ed States V. Riley (C. C); 74 Fed. 210. 

Of the other rulings cbmpla'ined no more need be said than that 
no one of them was erroneous. ' 

The judgment is affirmed. 
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UNITED STATES DIRECTOR GENERAL OF RAILROADS v. BISHOP. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1020.) 

No. 1808. 

1. Trial ®=143 — Instruction équivalent to peremptory instruction properly 

refused, when évidence conflicting. 

Wliere the évidence was eonflicting, an instruction which would hâve 
been équivalent to an instruction to décide the issue of fact made f)X the 
évidence in favor of défendant was properly refused. 

2. Continuance <S=>22— Déniai of continuance lor illness of witness lield not 

abuse of discrétion. 

There was no abuse of discrétion in refusing a continuance beeause of 
the illness of a witness,, where défendant had the benefit of a statenient 
of what her testimony would be, and the facts within her knowledge were 
in the main testifled to by other witnesses. ' .■ 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Action by Annie V. Bishop, administratrix of T. M. Bishop, de- 
ceased, against the United States Dirèctor General of Railfoads. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

James G. Martin, of Norfolk, Va., for plaintiiï in error. 
John N. Sebrell, Jr., of Norfolk, Va., for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. By derailment of his engine on December 
12, 1918, T. M. Bishop, engineer on Norfolk Southern Railroad, was 
seriously burnt on his legs and buttock, and his collar bone was broken. 
He was taken to the hospital and apparently received proper attention 
at the hands of the défendant from doctors and nurses. The wounds 
seemed to be healing, and he appeared to be on the way to early, recov- 
ery, until pneumonia supeirvened on January 4, 19l9. Bishop died of 
pneumonia on January 8, 1919. His widow, as administratrix, recôver- 
ed a verdict for $30,000 on a déclaration çharging that the injuries and 
death were dtie to the négligence of the défendant. The District Judge 
ordered a new trial, unless the plaintiff should remit $10,000 from the 
verdict. The plaintiff coinplied 'with the order, and judgment was. 
entered for $20,000. 

There was évidence that the injuries were due to négligence of the 
defeiidant and no error is assigned as to that issue. The main question 
on the trial was whether there was any ground for a reasonable conclu- 
sion that the injuries were thé sole or a contributing cause of the fatal 
attack of pneumonia. On thîs issue the évidence was eonflicting. , 

[1] The several reqiiests to cferge of plaintiff and défendant given 
by, the trial judge were ihdispu'ïàbly correct statements of the law. 
No analysis seems necessary to shûw thàt the objections of défendantes 
counsel relate to verbiage rather than meaning ahd krè hyper criti cal. 
The instruction asked by défendant ànd refused wôuld hâve been 

^=;}For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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équivalent to an Instruction to décide the issue of fact made by the 
évidence in favor of the défendant. 

[2] There was no abuse of discrétion in refusing a continuance 
because of the illness of the witness, Mrs. Covington. Défendant had 
the benefit of a statement of what her testimony would be, and the 
facts within her knowledge were in the main testified to by other wit- 
nesses. 

Affirmed. 



THE A. E. ACKERMAN. 
Appeal of ACIiERMAN TOWING CO. 

(Circuit Court of Appeals, Second Circuit. November 10, 1920.) 

No. 52. 

Collision «^s^lZS — ^InsuSiciency of évidence. 

A decree againsc a tug for collision with a ligliter lying in a slip held 
not sustained by the évidence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Hudson River Lighterage Com- 
pany against the tug A. E. Ackerman; the Ackerman Towing Com- 
pany, claimant. Decree for libelant, and claimant appeals. Reversed. 

F. W. Park, of New York City, for appellant. 

Harrington, Bigham & Englar, of New York City (G. C. Manning, 
Jr., of Brooklyn, N. Y., of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. This libel was filed against the tug Acker- 
man to recover damages for injuries to the derrick lighter Essex sus- 
tained June 12, 1916. The libel verified April 17, 1917, set forth with 
great particularity that the Hghter was lying on the south side of Pier 
4, Bush's Docks, half way up thè dock, bow in ; that the tug Ackerman 
came into the dock betweèn Fiers 3 and 4, made fast to the barge 
Charles Rockwell> lying at the bulkhead, and in taking her dut of the 
slip the barge came into collision with the hghter, doing slight dam- 
age; that the master of the lighter called out to the captain of the 
tug to look at the damage, but he paying no attention continued on out 
, of the slip. At the time in question there were seven piers each abqut 
1,000 feet long at the Bush Docks. 

At the trial April 4, 1918, the master of the lighter who was the only 
witness of the libelant told the sarne stdry. The claimant, however, 
showed conclusively, and the District Judge fpund, that the tug pick- 
ed up the Rockwell on the north sjdèof Fier 5; close to the outer end, 
and took her to Pier 27, Brooklyn. The deckhand of the tug as well 
as the captain of the Rockwell, who were claimant's only witnesses 
testified, that the Rockwell was in no collision on that day. Notwith- 
standing this, the District judge thought that the master of the lighter 

^=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was too honest, and, if not too honest, too stupid, a man to fabricate 
his story, and theref ore found, in spite of his entire misstatement as to 
the place of the collision, that the lighter was in collision with the 
Rockwell. 

We do not think the account given in the libel and adhered to at the 
trial can be dismissed by mère conjecture. If the derrick was where 
the libelant stated, she could not hâve been in collision with the Rock- 
well. A party is bound by hie pleading, unless the clearest explanation 
is given of mistake. Not only was there none such in this case, but 
the master of the lighter was contradicted by two witnesses. 

The decree is reversed. 



PERRETT V. CLARA KIMBALL YOUNG FILM CORPORATION. 

(Circuit Court of Appeals, Second Circuit. November 10, 1920.) 

No. 14. 

Courts <&=>405(5) — Circuit Court of Appeals without jurisdîction, where jur- 
isdiction of District Court as a fédéral court is involved. 

Where the question is as to the jurisdiction of a District Court as a 
fédéral court, the judgment is reviewable by the Suprême Court, under 
Judicial Code, § 238 (Comp. St. § 1215), and the Circuit Court of Ap- 
peals is without jurisdiction, under section 128 (Comp. St. § 1120). 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action atiaw by Léonce Perrett against the Clara Kimball Young 
Film Corporation. Judgment for défendant, and plaintiff brings error. 
Writ of error dismissed. 

Jacobson & Pollock, of New York City (H. L. Jacobson and Henry 
W. Pollock, both of New York City, of counsel), for plaintiff in error. 

Konta, Kirchwey, France & Michael, of New York City (K. W. 
Kirchwey, of New York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. The question in this case was as to the jurisdiction 
of the District Court as a fédéral court, and should hâve gone by writ 
of error to the Suprême Court. Section 128, Judicial Code (Comp. St. 
§ 1120). Because we hâve no jurisdiction under that section (W. S- 
Tyler Co.' v. Ludlow-Saylor Co., 212 Fed. 156, 129 C. C. A. 12), the 
writ of error is dismissed. 
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EXCELSIOR STEEL FURNACE CO. v. WILLIAMSON HEATER CO. 

(Circuit Court of Appeals, Sixtli Circuit. November 3, 1920. On Pétition for 
Rehearing, January 14, 1921.) 

No. 3250. 

L iDJuncUon "S^SS — Master and servant ®=!>60 — Defendant's employinent of 
forint sériant of plaintiff held not illégal. 

Where the évidence did not show-that a former servant of plaintiff 
bad been emplpyed In a confldentlal capacity, or had agreed not to divulge 
plaintiff's secret, or that plaintif? was taking any spécial précautions 
to protect the secrets of Its machines and processes, the subséquent em- 
ployment of that servant by défendant to construct 43lmilar machines for 
défendant is not illégal. 

2. Patents ©^Gl — Prior application deemed prior art. 

An appUctîtion for a patent, flled prior to the tlme of flling the appli- 
cation for the patent in suit, Is to be considered a part of the prior art, in 
the absence of any evideiice to the contrary, though the patent on the 
prior application was Issued af ter' the patent in suit, and no interfér- 
ence was declared betvî'een thetn. 

3. Patenis ®=*>328— 729,964, daim» 1, 3, 8-10, for nmchine for cutting irregular 

shapes of sheet métal, held invalid, but claims 3, 4-1, held valid. . 

■ Thé Scherer patent. No. 729,964, claims 1, 3, 8-10, for a machine for 
cutting irregular shapes of sheet métal, held Invalld, ia view of the prior 
art; but dalins 2, 4-7, which included as an élément a secondary guid- 
ing méans not found in the prior art, held valid. 

4. Patents .@=>3?S— '39 .9f>4, for a machine for cutting irregtdar shapes of 

sheet métal, held infringcd by one of défendant'» matfaines, but' not by 
the other. 

The Scherer patent. No. 729,964, for a machine for cutting Irregular 
shapes of sheet métal, held infringpd by defendant's machine, as con- 
structed by a former employé of plaintilT, but not by the machine con- 
structed by défendant accoiding to the spécification In a patent which 
was part of the prior art. 

On Pétition for Rehearing. 

5. Patenta ■Sx^l56 — Costs on appeal not aCTected by falIuPe to file disclaimer 

before SUJt< 

Failure to flie, before suit for infringement Is begun, dlsclalmer as to 
Invalld clalnifi of patent in suit, aft'eets ônly the costs in the trial court, 
and has no relation to costs in the Circuit Court of Appeals (Rev. St. S 
873 [U. a. Comp. St. $ 1614J). 

S. Patents <S=»153 — Disclaimer entered after décision on appeal and expiration 
of patent held timely. 

Under Rev. St. §§ 4917, 4922 (U. S. Comp. St. |§ 9462, 9468), authorla- 
Ing suit for Infringement by patentée whosë patent contains too broad 
' claims, If patentée has not nureasonsbly neglected or delayeà to enter a 
disclaimer where complalnant in suit for infringement of patent con- 
tends that claims of patent in suit are valid, but District Court and 
Circuit Court of Appeals hold otherwise, It Is not too late to enter dis- 
claimer after décision on appeal, though patent has then expired. 

7. Patents <S=>317 — No injunction on expired patent. 

An Injunction cannot issue in suit for infringement of patent, after 
expiration of the patent. 

Appeal from the District Court of the United States, for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

C=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Suit by the Excelsior Steel Purnace Company against the William- 
son Heater Company for infringement of patents, unf air compétition, 
and fraudulent acquisition of tradè secrets. From a decree dismissing 
the bill, plaintiff appeals. Decree reversed, in so far as it held one 
patent void. 

Benjamin T. Roodhouse, of Chicago, 111. (Benjamin, Roodhouse' & 
Lundy, Benj. T. Roodhouse, and John A. Brown, ail of Chicago, 111., 
and Wm. F. Madden, of Cincinnati, Ohio, on the brief), for appellant. 

Wm. R. Wood, of Cincinnati, Ohio (Wm. R. Wood, of Cincinnati, 
Ohio, and Wood & Wood, of Athens, Ohio, on the brief), for appellee.: 

Before KNAPPEN and DENISON, Circuit Judges, and KIEEITS, 
District Judge. 

KILLITS, District Judge. The appellant, the Excelsior Steel Fur- 
nace Company, whom we will hereafter designate as the plaintiff, sued 
the appellee, the Williamson Heater Company, a corporation, whom 
we will hereafter designate as the défendant, in the District Court on a 
bill charging infringement of two patents, unfair compétition, con- 
spiracy to infringe patents, fraudulent acquisition of secrets having 
to do with the mechanism, dimensions, and method of operating the 
patented machines and ail other such machines not patented,.and con- 
spiracy to obtain such information. From the decree of the District 
Court, dismissirig the bill, plaintiff appeals. ; ' 

[1] Although the question occupies a great deal of the record and 
argument in this case, we do not find it difficult to dispose of that part 
of the bîll which is predicated upon the alleged piraçy, in several forms, 
by the défendant of plaintiff's business methods. In a very large 
measure the charge centers upon the employment by thc' défendant of; 
oné Holub, a workman from plaintiff's: factory, throtigh whom the 
défendant is alleged to hâve introduced into its facfory practices and 
to hâve constructed machines closely f ollowing those used in plaintiff's 
factory. Unless Holub's engagement by défendant was actionably 
reprehensible under settled principles of equity, plaintiff has no case 
on any of the grounds involving piracy. Without venturing an opinion 
upon the ethics of the situation, we are satisfied, with respect to this 
]jhase of the case, to leave it upon the judgment and opinion of the 
learned District Judge. 

The case on its f acts does not rise to a dignity which would invoke 
the rule of such cases as Herold v. Herold China & Pottery Company 
(decided by this court) 257 Fed. 911, 169 C. C. A. 61. The practices, 
and machines, knowledge of which défendant may hâve gained through 
its employing of Holub, were not in the nature of trade confidences. 
Sbme of the important practices which it is' charged the défendant 
introduced into its factory opérations through unfair ys.e of Holub 
were disclosures made by plaintiff through the patent office. AU of 
those alleged to hâve been f raudulently appropriated by défendant were 
usages more or less open in plaintiff's factory. At least they were not 
restricted to the activities of confidential employés. They were secret 
only to the extent that many manuf acturers are acpustomed to exclude 
the gênerai public from an inspection of their methods. There is no 
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proof hère at ail of any contractual relation in Holutt whîch învolved 
an agreement by him not to disclose thèse matters, as in Nulomoline 
Co. V. Stromeyer, 249 Fed. 597, 161 C. C. A. 523. The court below 
also rightfully found that the gênerai charge of unfair compétition was 
not sustained. 

[2] Of tlie patents sued upon, plaintiff seems to hâve abandoned 
its case as to that known as Scherer, No. 728,020, but presses its de- 
rnand for reversai of the decree below and for relief against the alleged 
infringement of its rights under Scherer, No. 729,964, filed December 
18, 1902, and granted June 2, 1903, machine for cutting sheet métal. 
The court below held that this patent, which is owned by the plaintiff 
as assignée, is void. The alleged invention is claimed to be an improve- 
ment in machines for cutting sheet métal, with the main object to be 
provided that sheet métal may be readily eut in any pattern through a 
novel construction, which in the language of the spécification is "par- 
ticularly adapted to the cutting of sheet métal in long, irregular 
curves"; the inventer saying that it is used "principally for cutting 
sheet métal in proper shape for sheet métal elbows of large dimen- 
sions." 

Of the anticipations in the prior art cited, the one principally de- 
pended upon as specially important is that to Chambers and Bullard, 
No. 730,874, àllowed June 16, 1903, two weeks after the Scherer allow- 
ance. The application for this grant was filed Jvme 6, 1902, or six 
months prior to the filing of Scherer's application. The two applica- 
tions were in the same classification and were for the same gênerai 
class of improvements. They pended in the Patent Office at the same 
time, but seemed not to hâve been brought into contact with each other. 
Of course, as far as they are seen to interfère as to valid invention, the 
Chambers and Bullard patent, having the earlier application, has prior- 
ity; the record before us indicating nothing to the contrary. As the 
case is presented to us, and as we also view it, so far as Scherer has 
avoided the anticipation of Chambers and Bullard, he is not in conflict 
with the other références, and, on the record, we are to read the 
Scherer grant as in a field still further restricted by Chambers and 
Bullard. 

The grant under considération has 10 claims. The problem with 
which it deals is to provide cutting roUers to follow a curved track, 
which détermines the pattern, to the end that the eut produit, when 
properly edged and rounded, may make suitable sections of an elbow 
to such sheet métal pipes as are used in hot-air furnaces. The ma- 
chine cuts thèse sections so successfully that, when they are edged and 
connected up, elbows and turns in the completed pipe are readily pro- 
duced in varying angles and directions. 

The détails of thé Chambers and Bullard machine are a suitably 
supported table, in front of which is a shelf for a second table 
supported by brackets ; a movable pattern plate, clamped through slots 
in the table, for guidés or tracks which form the pattern, thèse tracks 
being arranged in relation to each other to outline the eut to be made; 
clamps controUed by threaded rods, supported on the under side of the 
table by bearings; a cutting device, provided with cutting rolls and 
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suitable means for revolving the same ; a wheel or roller to support 
the cutting machine, which travels on the supplementary table or shelf ; 
rollers to further support the cutting machine, and which travel on the 
guides or tracks; other guide rollers suitably provided, which guide 
and hold the cutting machine in a position while it is being operated 
that it does not tend to bind on the tracks, or to displace the cutting 
shears or rolls, or to draw the métal operated on. 

[3] In most particulars the alleged invention in issue hère is similar- 
ly or equivalently equipped, and, only as it may be inventably distin- 
tinguished in any essential détail from the référence in question, may 
the Scherer grant be sustained. We are of the opinion that such a 
distinction should be made and the grant upheld in some measure as a 
patentable improvement over Chambers and Bullard. 

The spécial distinction between the two machines is in the manner 
of adjusting the cutter head to effect a eut which definitely foUows the 
pattern. In Chambers and Bullard the cutter head is rigid on the car- 
riage, but Scherer mounts it on a frame which is adjusted slidingly 
on the carriage. The effect is to permit a simultaneous movement of 
the cutting mechanism longitudinally as the carriage follows the track 
and radially of the curve of the track. This keeps the cutter always 
directly over the curving track, a resuit secured from disadjustment 
by vertical rollers, which are attached to the sliding cutter frame and 
which span the track. 

This is, we think, a patentable improvement. The Chambers and 
Bullard device was designed for the cutting of thin métal plates or 
streaks to form the skin of a boat. For that purpose only an approxi- 
mate identity in curves between the pièces eut and the pattern is neces- 
sary, because in using the section or streaks in building up the boat's 
skin overlapping was employed, and even fairly substantial departures 
from the pattern of the curves are innoxious. In building up an elbow 
of a large pipe, however, slight déviations from the curve which is 
theoretically necessary may be fatal to success. 

Much is argued as to the lack of clear disclosure in the spécification 
and drawings, and it is even insisted that there was a purposeful with- 
holding of description effective to advise one skilled in the art of the 
alleged invention. This criticism does not impress this court. There 
is nothing intricate or obscure in the idea, and while the drawings 
might be clearer, and nossibly the description also, there certainly is no 
valid ground for predicating purposeful obscurity in the defects of 
either, and little to create perplexing indefiniteness. 

Of the ten claims, 1, 3, and 10 appeal to the court to be but variant 
expressions of the same combination, and to read, each, upon Chambers 
and Bullard. Claim 1, which is typical of the three, reads : 

"In combination with a supporting table, carrylng an adjustable and re- 
movable pattern and means for holding the métal in place, of a carriage sup- 
porting a cutting mechanism guided in its movement by the pattern." 

For claims 8 and 9, a departure from the claims hereafter noted is 
specially argued, in that a clamping mechanism is more specifically de- 
fined. It does not seem to the court that there is distinction involving 
invention in this feature from Chambers and Bullard, or that other- 
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wise - either of thèse claims is properiy allowable as an acceptable 
variant of any claim which is in fact sus'tainable. Our judgment, 
therefore, is that claims 1, 3, 8, 9, and 10 are invalid. 

To the court the gist of the invention appears to be fairly covered by 
claims 5 and 7. They read as follows : 

"5'. In Cômbination with a table, a pattern mounted thereoii, consisting of a 
track of the proper shape secured on a base of conveniént sliape and dimen- 
sions and means for holding the sheet métal whlle being eut, of a carriiigf^ 
mounted upon the table, a frame adjustably mounted upon the carriage and 
means for cuttlng the sheet métal carried by the said frame, and guider in 
Its movements by means of the track of the pattern." 

"7. In combinatioB with a table having means for holding the pièce of sheet 
métal and a pattern, consisting of a track of the proper shape secured on a 
base of conveniént shape and dimensions, of a carriage, a substantially U-shap- 
ed frame slidingly mounted upon said carriage, a cutting mechanism carriod by 
the frame above and below the pièce of slieet métal." 

What, in our opinion, gives thèse claims validity, is the inclusion in 
the combination of the secondary guiding means, which, as we hâve 
noted above, distinguishes Scherer from Chambers and Bullard, in 
that they effect an identity in curves between the pattern track and the 
resulting eut. In claim 5 this distinction appears in the words "a 
frame adjustably mounted upon the carriage and means for cutting 
the sheet métal carried by the said frame, and guided in its movements 
by means of the track of the pattern," and in claim 7 by the words 
"frame slidingly mounted upon said carriage, a cutting mechanism 
carried by the frame above and below the pièce of sheet métal." 

Claims 2, 4, and 6 appear to be refinements upon 5 and 7, depending 
for validity upon the theory that they vary 5 and 7 ohly in developing, 
in more détail, the one élément which, in combination, serves, in the 
court's judgment, to uphold the grant. We are not disposed to reject 
any one of thèse three claims as sUperfluous, nor to uphold either one 
as adding anything very substantial to the patent. They are allowed 
because, being consistent with the two claims (5 and 7) which we deem 
important, they riiay serve to more particularly cover the one feature 
which, as we hâve said, suo^cests invention. 

[4] We are of the opinion that defendant's machine shown to hâve 
been coiistructed by Holttb and Deering infringes the claims which we 
hâve apprpved. The cutters of the infringing machine are, in fact, not 
positioned as thosè of Scherer; but, as defendant's counsel describe 
them, they — 

«'extend about eight inches beyond the track toward the clamp holding the 
sheet to be eut, overhanging cutters. It has a track not corresponding to 
the pattern to be eut, but constituting a templet to develop one curve from 
another. The cutters are mounted on a gibway, not to keep them over the 
track, but to produce thei variations from the track line which develop the 
desired Irregular curve." 

This, in our judgment, is an arrangement which is not sufficient to 
avoid equivalency. In order to get away from Scherer, défendant 
pro vides that one distortion of the Scherer mechanism shall compen- 
sate the efïect of another, so that the resuit shall be precisely what 
Scherer accomplishes. 
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Defendant's second machine, shown to hâve been constructèd aftét 
the spécification of Chambers and Bullard is found not to infringe. 

Côunterclaims on the Chambers and Bullard grant (assigned to de- 
fendant) were pleaded in the answer and denied in the decree below. 
No appeal was prosecuted by the défendant, and no question in that 
connection was presented in argument to us. We notice the matter 
briefly, that it may be settled so far as this record is concemed. The 
cross-claims are so far distinct from the issues raised in the bill that a 
reversai affecting plaintiff's claim does not warrant the court to dis- 
regard the decree below against the défendant, in the absence of an 
appeal therefrom. 

Thus considering and limiting the claims found valid, it follows that 
the court beloVv should be reversed to the extent that it holds Scherer's 
patent, No. 729,964, void. Conformably to our practice (Herman v. 
Youngstown Car Mfg. Co., 191 Fed. 579, 112 C. C. A. 185; Higgin 
Manufacturing Co. v. Watson [C. C. A.] 263 Fed. 378), plaintiff is 
privlleged to disclose to the court below, within 30 days from the filing 
of the mandate herein or such further time as the District Court may 
allow, that claims 1, 3, 8, 9 and 10, of Scherer, No. 729,964, which we 
find invalid,.have been abandoned, whereupon a decree of injunction 
may be entered in behalf of plaintifï confôrmable to this opinion, and 
such further proceedings may be had, at plaintiff's instance, as the 
pleadings justify. 

Plaintiff will recover costs in this court. 

On Pétition for Rehearing. 

PER CURIAM. [5] In support of its pétition, défendant appellee 
contends that plaintiff can obtain no relief under the décision of 
this court, for the reasons that certain of the patent claims sued upon 
hâve been, by this court, pronounced invalid; that up to the time of 
this court's décision, plaintiff had not filed disclaimer as to the in- 
valid claims ; and that, the patent having now expired, it is too late to 
so disclaim. We think this contention not maintainable. Failure to 
file disclaimer before suit is begun affects, necessarily, only thé costs 
in the court below. It bas no relation to the costs in this court. R. 
S: § 973 (U. S. Comp. St. § 1614); Johnson v. Foos Mfg. Co. 
(C. C. A. 6) 141 Fed. 73, 89, 72 C. C. A. 105. The District Court 
denied costs to plaintiff. So far as substantial relief is concemed, dis- 
claimer before suit brought is not essential. The only requirement is 
that therebe no unreasonable neglect or delay in entering disclaimer. 
R. S. §§ 4917, 4922 (U. S. Comp. St. §§ 9462, 9468). It is well estab- 
lished that a disclaimer as to part of a patent, in good faith relied upon 
as valid, is effective, if made after the final décision and as a condi- 
tion to granting relief. In such case, "unreasonable delay to file a 
disclaimer will not begin until that question is finally settled by the 
courts." Walker on Patents (5th Ed.) p. 272. This court recognizes 
that rule. Herman v. Youngstown, 191 Fed. 579, 587, 588, 112 C. C. 
A. 185. 

[ 6 ] Had ôur décision been made and disclaimer entered previous 
to the expiration of the patent, no question coiild arise as to the pro- 
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priety of gîving relief upon such disclaimer. In our opinion, the case 
is not altered by ihe fact that at the time our décision was actually 
made the patent had expired. The case was submitted to this court 
several months before the expiration of the patent. Until our décision 
was rendered, complâinant was not bound to disclaim as to features 
of the patent which he was contending were valid and as to which he 
was awaiting the décision of this court; delay pending our décision 
was not unreasonable. The statute does not imperatively forbid relief 
unless disclaimer is made while the patent is still alive. Yale Lock Co. 
V. Sargent, 117 U. S. 536, 554, 6 Sup. Ct. 934, 29 L. Ed. 954. The 
fact that the District Court held the patent in suit invalid does not, in 
our opinion, distinguish it from Yale v. Sargent. Had plaintifï dis- 
claimed immediately upon the décision below, it would hâve lost its 
right to the relief which this court gave it. Page v. Dow (C. C. A. 2), 
168 Fed. 703, 94 C. C. A. 209; Mershon v. Bay City Co. (C. C.) 189 
Fed. 741, 753. (It appears that disclaimer has actually been entered, 
^pparently since our décision.) 

[7] Of course, injunction cannot issue upon an expired patent, and 
our order and mandate will be modified to that extent only. 

The other grounds advanced in support of the pétition for rehear- 
ing require no spécifie mention. 

The pétition is denied. 



ENAMELED METALS CO. v. WESTERN CONDUIT CO. et al. (two cases). 

(Circuit Court of Appeals, Sixth Circuit. December 10, 1920.) 
Nos. 3395, 3396. 

1. Patents <S=338 — 950,341, for method of treating conduit pipes, vcid for Ia«k 

of invention. 

The Patterson patent, No. 950,341, for a method of treating métal pipes 
for use as conduits for electric wlres, claim 1, held vold for, lacis: of inven- 
tion in view of the prlor art and also for prier public use. 

2. Patents <@=>328— 1,120,731, for process of treating conduit pipes, void for 

lack of Invention. 

The Mcllroy patent, No. 1,120,731, for a process of treating conduit pipes 
by providing a sleeve of paper or other fragile materlal for the thrcaded 
portion of the pipe and couplingslo protect the threads during the enamel- 
ing process and prevent their being filled with enamel, and the resulting 
product of such process, held void for lack of invention and for prior use. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; D. C. Westenhaver, 
Judge. 

Two suits by the Enameled Metals Company against the Western 
Conduit Company and the Youngstown Sheet & Tube Company. De- 
crees for défendants, and complâinant appeals. Affirmed. 

W. Clyde Jones, of Chicago, 111. (James Negley Cooke, of Pitts- 
burgh, Pa., on the brief), for appellant. 

George E. Stebbins and Clarence P. Byrnes, both of Pittsburgh, 

^=For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Digeats & Indexe» 



ENAMELED METALS CO. V. WESTERN CONDUIT CO. 621 

(26» F.) 

Pa. (Geo. H. Parmelee, of Pittsburgh, Fa., on the brie£), for appel- 

lees. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. On the 25th day of May, 1915, the 
appellants, as assignée of the inventer, John S. Patterson, filed a com- 
plaint in the United States District Court, Northern District of Ohio, 
Eastern Division, asking that défendant the Western Conduit Company 
be enjoined from further infringement of letters patent No. 950,341, 
issued to the inventor, Patterson, on February 22, 1910, and for dam- 
ages for past infringement. 

On the 5th of November, 1915, appellants filed a separate complaint 
in the same court to enjoin the Western Conduit Company from fur- 
ther infringement of letters patent No. 1,120,731, issued December 15, 
1914, to complainant, as assignée of the inventor, Mcllroy, and for 
damages. 

Issues were joined by answer to each of thèse complaints, and, it 
appearing to the court that thèse patents related to the same art, it was 
ordered, pursuant to the stipulation of counsel, that thèse causes be 
Consolidated. At the trial of the case it was conceded by stipulation 
that the Youngstown Sheet & Tube Company is the successor of the 
Western Conduit Company, that it has taken over the business and has 
continued the acts charged as infringement of thèse patents, and 
thereupon that company was added as a party défendant. 

The trial court f ound from the évidence that claim 1 of the Patterson 
patent and ail the claims of the Mcllroy patent were invalid for lack of 
invention and lack of novelty, in view of the prior art and prior uses^ 
and entered a decree dismissing both bills of complaint and for costs. 

The complainant perfected a separate appeal to the decree finding 
the equities with défendant and dismissing both complaints, but a joint 
transcript of the record has been made up for both appeals, and they 
were heard and submitted together in this court. 

[1] The Patterson patent relates to a method of treating meta! 
pipes, and has spécial référence to such pipes as are used for electrical 
conduits. Claim 1 of that patent reads as follows : 

"The method of treating métal pipes, whlch conslsts in removing the scale 
therefrom, threading an end of tlie same, and applying a coating to said pipe, 
includlng its threaded end." 

Claim 2 of this patent is not involved in this controversy. 

It appears from the évidence that, in preparing an ordinary com- 
mercial métal pipe for use as electrical conduit, it is necessary to re- 
move ail slag or scale, especially from the inner side of the pipe, so 
as not to tear or injure the insulation of the wires to be drawn through 
the same, and after this is done a coat of enamel is applied both inside 
and outside the pipe. 

It is claimed that, prior to the invention of the patent in suit, the 
process in most gênerai and successful use by the manufacturers of 
conduit was to purchase ordinary commercial pipe manufactured by 
the tube mills, in lengths of 10 feet and threaded at both ends. The 
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scale or slag attached to the inner and outer surfaces oï this pipe was 
then detached or loosened by rneans of a chemical pickling bath, com- 
posed o£ a weak solution of sulphuric acid, in which bath a bundie 
of pipe was immersed vertically in a vat containing this pickling solu- 
tion and alloWed to remain there f rom two to five hours. In order to 
avoid burning they were ■vt'ithdrawn at fréquent intervais, and the pipes 
which had been sufficiently treated were removed, and those requiring 
further treatment were returned to thé vat. This process was contin- 
ued until the slag or scale had ail been detached or loosened, and a blast 
of air containing sand or other abrading material was then blown 
through the interior of the pipe to dislodge and drive out the scale 
and slag loosened or detached therefrom by the pickling process. 
Other methods than the air sand blast, such as tumbling barrel, draw- 
ing the pipe to smaller dimensions, the use of a ramrod, or the like, 
were also employed to remove the scale, after the pickling process. 
The pipe was then enameled, by dipping it in a tank containing an en- 
améling fluid and then baking it in an oven. 

• It further appears f rom the évidence that there were at least two 
principal objections to this method of treatment. The first and most 
serious objection was that the sulphuric acid operated more quickly 
upon the f resh-threaded ends of thé pipé than it did upon' the uncut 
parts of its surface, thereby causing injury to the thread,' se that whetl' 
the pipe was put in place it was f i-equently necessary for the workmen 
to remove the threàded ènd and eut a new thread. The othér objection 
was that the enamel so filled the threads that, before the pipe coùld 
be used, the threads had to be rechased with a die to clean thé same, so 
as to secure good bonding when installed. 

Claim 1 of the patent in suit relates solely to the first objection 
above stated, and this; objection it sought to overcome by the usé of 
unthreaded pipe, changing the order of treatment to pickling first, 
then threading, then enameling, instead of threading, pickling, and 
enameling. 

It is adinittedby the défendant that it is using the process' describ- 
ed in claim 1 of the Patterson patent, but it dénies that that claim 
has any validity whatever, for the reasons : 

(1) Prior knowledge and use of the process of claim. 1 in suit in 
this country before the alleged invention thereof by the patentée. 

(2) Public use in this country of the process of claim 1 in suit by 
others more than two years prior to the filing of the application for the 
patent in suit. 

(3) Claim 1 in suit is invalid, in vieiw of the state of the art at the 
date bf the alleged invention, since it claims merely an obvious f actory 
ekpedient in sèlectihg thé séquence of the steps of cleaning, threading, 
and coating pipe. ■ 

Upon the issue so joinéd the District Court found that the évidence 
clearly established each of thèse défenses. There is practically no 
dîsputed question of law involved in this litigation. 

It is insisted that clàim.l of this patent includes, as a distinguishing 
and essential élément çf the inVèntion, a method for the removàl '6f 
scale and slag, différent from the method then in use. The descrip- 
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tiori of the patent itself, as to method; of cleaning, reads alraost word 
for word on Garland, No. 611,900, issued October 4, 1898, and the 
évidence as to the.prior use of this same method of cleaning, degcribed 
by Patterson in his application for a patent, leaves no question of doubt 
whatever that it was in common use long prior to Patterson's purported 
invention. 

The évidence discloses that the Youngstown Sheet & Tube Company 
is the successor pf the Western Conduit Company, vi^hich Com- 
pany was the successor of the H. A. Peterson Manufaçturing Com- 
pany; that prior to 1906 Peterson was a contracter engaged ininstall- 
ing electrical equipment, and as such contractor experienced difficul- 
ties with acid-eaten threads in electrical conduit used by him in his 
business; that after due investigation of the cause responsible for 
thèse defective threads, and for the purpose of remedying the same, 
he undertook the manufacture of electrical conduit with "perfect 
and uniform threads," by securing from the tube mills unthreaded 
pipe, then cleaning the same with sulphuric acid and other well-known 
means, then enameling the pipe, and thereafter threading the ends and 
fitting the coupUngs. In January, 1906, he exhibited this electrical con- 
duit, manufactured after this method, at an electrical exhibit in 
Chicago. A description of this exhibit appears in the next month's 
issue of the Electrocraft. Peterson at once started upon the con- 
struction of a factory for the purpose of manufaçturing this conduit 
and his factory was open in September, 1906. Electrical conduit manu- 
factured according to this process was placed upon the market not 
later than the Ist of December, 1906. The Peterson method difïered 
from' claim 1 of the Patterson patent, in that the enameling coat was 
applied before the pipe was threaded. 

While Patterson's application for a patent was filed August 8, 1908, 
there is some conflict in the évidence in référence to the actual date 
of the claimed invention. He testifies that he first began to ex;peri- 
ment with the unthreaded pipe in 1908, and that he made the inven- 
tion of the Patterson process in that year. L,ater he testified that 
the proper date of his invention was in October or November, 1906. 
It does appear, however, that in April, 1908, the first commercial pipe 
was made by complainant in accordance with the Patterson proce.ss, 
while Peterson had ,made pipe according to^his process, for the exhibit 
in Chicago, in January, 1906, and that his factory commenced actual 
opération in September of that year. Even if Patterson discovered his 
invention as early as October or November of 1906, Peterson was 
then engaged in making commercial conduit by a procesS:that differed 
from claim 1 of the Patterson patent only in the fact that enameling 
preceded the threading, so that Peterson's process was clearly cm an- 
ticipation of claim 1 of the Patterson patent, in so far as that claim 
required the pickling and cleaning of the pipe to précède the threading. 

But Peterson was not the first to change the order of the well- 
known steps in the treatment of métal pipe for electrical conduit. As 
early as 1898 the Boston Electroduct Company manufactured electri- 
cal conduit exaçtly in the manner described in claim 1 of the Patterson 
process. This method was also fpUowed by the Safety-Armorite Con- 
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duit Company în 1901, the American Circulât Loom Company in 1902, 
and the Mark Manufacturing Company in April, 1906. It is insisted, 
however, that thèse manufacturers used methods of removing scale 
and slag other than the sand and air blast after, and in addition to, 
the pickling process. That is true, perhaps, as to some of them; 
nevertheless they ail threaded the pipe after pickling. 

It further appears from the évidence that some of thèse manufac- 
turers used, after the pickling process, no other or further means of 
removing the scale and slag than the sand blast described in Patter- 
son's patent. Yet, even if they did use other means, it is apparent that 
claim 1 of the Patterson patent does not relate to a method of removing 
scale from pipe, but, on the contrary, only to a change in the order of 
the use of vi^ell-known means of producing the finished product. 

The claim that this use in the prier art was only in the nature of ex- 
periments that were finally abandoned is not sustained by the évidence. 
It is true, perhaps, that this method vi^as not continuously employed by 
the various companies using the same; but that is fully explained by 
the fact that it was sometimes more advantageous, from an économie 
standpoint, to purchase the threaded pipe, even though there should be 
some loss occasioned in the pickling process, than to buy unthreaded 
pipe and thread after pickling. 

It further appears from the évidence to hâve been the common prac- 
tice of the manufacturers above named to reverse factory methods from 
time to time, whenever, in the exercise of good business judgment, the 
purchase of standard threaded pipe, or unthreaded pipe, or random 
length pipe, appeared to be advantageous from a factory standpoint. 

The finding of the trial court that claim 1 of the Patterson ' patent 
is invalid because of prior knowledge and use, and public use for 
more than two years prior to the filing of the application for the 
patent in suit, is fully sustained by clear and convincing évidence, 

To avoid the effect of this évidence as to anticipation and prior 
use, the appellant now proposes to file disclaimer limiting claim 1 to 
a process by which the scale and slag are completely loosened and 
removed by chemical treatment by submersion in a solution of acid, 
preferably sulphuric acid, so that the scale and slag can be dislodged 
and driven eut by the air blast. Under the facts and circumstances 
of this particular case, if is at least doubtful whether the resuit sought 
can be accomplished by disclaimer, rather than by reissue, for the 
reason that it was Patterson's plain intent to make this clairii cover 
the three-step process, with the steps in the order he specifiéd, and 
without regard to whether the cleaning was by pickling, or by sand 
blast, or both, so there is no ground to claim that the patentée has iiiade 
this claim too broad "through inadvertence, accident, or mistàke." 
R. S. § 4917 (Comp. St. § 9462). 

The method of loosening the slag and scale by dipping in a weak 
solution of sulphuric acid was old in the art when Patterson's appli- 
cation for patent was filed. Beyond question it was obvions to ail 
persons usin^ this method, as it is now obvions to appellant, that, if 
the pipe were pérmitted to remain in this sulphuric acid bath a suffi- 
cient length of time, it would loosen ail the scale and slag adhering 
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to the interior of the pipe, so that it could readily be removed by the 
air blast alone. This, however, would injure the thread to such an 
extent that it was not practicable to permit the pipe to remain in the 
acid a sufficient iength of time to loosen and remove the slag so thor- 
oughly that no abrading material would be required in connection with 
the air blast; but when unthreaded pipe is used this difficulty whoUy 
disappears. If there is anything of novelty in the Patterson patent, it 
is the use of unthreaded pipe and threading after the cleaning process, 
and the proposed disclaimer can in no way effect the validity or inval- 
idity of claim 1 of the patent in suit. That claim covers only a change 
in the order of use of old and established methods; this clearly ap- 
pears from the Patterson file wrapper and contents. 

After ail of the claims first contained in Patterson's application for a 
patent were rejected, "as devoid of invention, covering an obvions 
choice of well-known steps to produce the desired resuit," Patterson 
amended his claims, and in support of the amended claims made this 
statement : 

"The essential feature of this method Is to thread the pipe after cleaning 
by pickling or sand blasting." 

We are of the opinion that this statement, made by Patterson to 
induce the Patent Office to allovi' his application for a patent, fully 
covers ail that he claimed for his invention, and ail that could possibly 
be considered as new or novel in the art. It is certainly obvions to a 
person of ordinary intelligence, regardless of whether or not he be 
engaged in the manufacture of electrical conduit, that if the acid 
bath necessary to loosen and remove the scale and slag from the in- 
ner surface of the pipe injures or destroys the thread, the remedy is 
by threading after, and not before, the cleaning process. Whether this 
latter method is one of économie advantage dépends upon sound busi- 
ness judgment, based upon factory, expérience, and is not invention. 
It would therefore appear that the évidence also fully sustains, by the 
requisite degree of proof, the further finding of the District Court 
that claim 1 of the Patterson patent is, in view of the prior art, invalid 
for lack of invention. 

[2] The Mcllroy patent relates "to coated pipes and to the treat- 
ment of enameled coated pipes for use as electrical conduits for con- 
taining electric wires and other purposes," and the object of the pur- 
ported invention is "to provide a protector for the exposed threads of 
the conduit coupling which will securely inclose the same, and which 
can be very quickly applied before coating, and can be very quickly 
removed when the conduit is finished, or at the point where the conduit 
is to be used," and also for the protecting sleeve over the threaded end 
of the pipe, so that the interior threads on the projecting end of the 
coupler and the exterior thread on the end of the pipe may be pre- 
vented from being filled up or choked with the enamel or coating fluid, 

The description in the application calls for a sleeve formed of any 
suitable material, such as paper, linen, pulp, métal, wood, or cardboard ; 
but in claims 1, 3, and 5 of the patent no référence is made to the 
material of which this sleeve is to be manufaçtured. In claims 2, 4, 
and 6 this sleeve is referred to as "a fragile protecting sleeve." The 
209 F. — 40 
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ofigin'al idea of Mcllroy was to prcrtect by this sleeve the interigr 
threads of the couplings extending beyond theend of the pipe to wHich 
it was attached. Later, however, and whik the application was pend- 
ing, he extended his description and claims to include a protecting 
gléeve of similar material and manufacture for the protection of ex- 
terior thread on the end of the pipe to which no coupler is attached. 
The défendant is not using, and newer has used, any sleeve for the pro- 
tection of the interior thread of the couplings extending beyond the 
end of the pipe to which it is attached, but i s using a protecting card- 
board sleeve upon the exterior thread of the opposite end of the pipe 
to ,whi,ch the coupler is attached. It is therefore wholly immaterial, 
in the détermination of the issues hère presented, whether or not this 
internai sleeve is new to the:art. The several claims of this patent are : 
(i) The process of treating a conduit unit having a threaded por- 
tion, consisting in the steps of applying a protecting sleeve to cover said 
threaded portion, and then applying a coating over said unit and said 
sleeve. 

(2) The process of treating a conduit unit having a threaded por- 
tion, consisting in the steps of applying a fragile protecting , sleeve 
to cover said threaded portion, and then applying a coating over said 
unit and said sleeve. 

(3) The process of treating a conduit unit having an exteriorly 
threaded end, consisting in the steps of applying a protecting sleeve 
to cover said threaded end, a;nd then applying a coating over said 
unit and said sleeve. 

(4) The' prbcess of treating a conduit unit having an exteriorly 
threaded end, consisting in the steps of applying a fragile protecting 
sleeve to cover said threaded end, and then applying a coating over said 
unit and said sleeve. 

(5) As a new article of manufacture, a conduit unit having a thread- 
ed portion, a protecting sleeve covering said threaded portion, and 
a protecting cqating over said unit and sleeve. 

(6) As a new article of manufacture, a conduit unit having a 
threaded portion, à fragile protecting sleeve covering said threaded 
portion, and a, protecting coating over said unit and sleeve. 

' The défendant contends that ail the claims of this patent are invalid, 
80 far, at leàst, as they' relate to the exterior sleeve, for the following 
reasonsi 

(1) Prior knôwledge and use of the patent. 

(2) Public use and sale in this country by others more thàn two 
years prior to the filing of the application for the patent in suit.' 

(3) Public upe by the pateiitee, Mcllroy, and his assignée, the plain- 
tiïif; more thàn two years prior to thé filing of the Mcllroy application. 

(4) The patent is invalid, in view of the state of the art Ht the 
date of the alleged invention, since it claims merely an obvious factory 
method. ', ' 

(5) Défendant, in its 'process complained o.f, has used only a 
process and séquence of steps which were old and well knowri at the 
date of the âlleged invention of the patent in suit. 

The truth oir falsity of thèse défenses dépends solely upon the factS 
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proven by the évidence in this case and involves no disputed question of 
îaw. In the patent art the défendants rely upon Loper, 222,920 and 
628,408; Harlander, 418,644; Erickson, 712,514; Greenthaler, 811,- 
288; Patterson, 950,341. 

Without discussing thèse patents in détail, it is sufficient to say ttiat 
the trial court properly f ound that thèse patents, especially Loper, 
222,920 and 628,408, anticipated Mcllroy in ail respects, except the 
use of protecting sleeves to prevent the threads from being filled up or 
choked with a coating fluid when the threaded pipé is subjected to 
the enamel bath. Patterson, 950,341, in describing the enameling pro- 
cess, specifically refers to the use of a protector "on one or both ends 
of the pipe." 

The évidence is clear that the predecessor of the défendant used pro- 
tectors identical wtth the protector in use under the Mcllroy patent as 
early as 1909, long before Mcllroy claims to hâve discovered this in- 
vention; that for purely business reasons it discontinued the use of 
thèse particular protector s, and used couplings in their stead for 
like purpose, on both ends of the pipe, during the enameling process. 
This involved considérable labor, and when the European war started, 
and wages advanced, it became necessary for this défendant to 
return to the use of paper ferrules or protectors, in order to cheapen 
the cost of production. It therefore does not appear that the Western 
Conduit Company, or its successor, abandoned the use of thèse, ferrules 
as a discontinvied invention, but rather because of the fact that 'conduit 
without thèse protectors was selling for as much money as the conduit 
upon whiçh they were placed. However, jùst as soon as the.màrket 
conditions changed, so that the use of thèse protectors would not be a 
total loss to the manufacturer, this défendant reïjumed the same method 
that its predecessor had used prior to the Mcllroy patent. 

The New York Transit Company also used a cap and plug upon its 
pipe and coupling for the purpose of protecting the threads from the 
parolite coating opération as early as 1910. 

The American Circular Loom Company used a similar method of 
keeping its thread clean as early as 1902. There is some . évidence, 
howeyer, that the iron coupling used by the American Circular Loom 
Company does not keep the threads as clean of enamel as paper protec- 
tors. However, that company has been using this process for a great 
number of years without experiencing any factory or commercial diffi- 
culties, and the testimony of Patterson and of Mcllroy would indicate 
that, from their expérience in doing their work in this way, the iron 
coupling is a successful method of keeping the threads of the conduit 
substantially free from enamel. 

The Safety-Armorite Conduit Company also protected the threads 
of its conduit bends in like manner as early as 1901. It is still using 
this method. It further appears from the testimony of Schweinsberg 
that the process employed by the Safety-Armorite Conduit Company 
during ail thèse ■ years consisted of first pickling the pipe and then 
threadtng it, in a manner identical to the process to which appellant's 
disclaimer attempts to limit the claims in the Mcllroy patent. This 
company also used paper protectors in its West Pittsburgh factory to 
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keep the threads free from enamel, as early as 1903. Thèse pro- 
tectors were used openly on pipe going through the regûlar f actory pro- 
cess. Pettengill testified that during the time he was superintendent of 
this factory he personally used thèse paper protectors and observed the 
resuit. The witness Schweinsberg, who was employed at the West 
Pittsburgh plant of the Safety-Armorite Company from 1905 to 1908, 
and during the time paper protectors were used in that factory, enter- 
ed the employ of the Western Conduit Company as superintendent 
January 1, 1909. He was familiar with the use of paper protec- 
tors in the Armorite factory, as testified by Pettengill, and it was 
while he was superintendent of the Western Conduit Company's fac- 
tory that 5,000 of thèse paper protectors, substantially identical with 
the Mcllroy protector, were purchased and used by that company. 

The Clifton Manufacturing Company as early as July, 1911, used 
half couplings over the threaded ends of pipe, and then pickled and 
enameled and shipped the pipe with thèse thread protectors attach- 
ed. This Company also used brass unthreaded sleeves and wire thread 
protectors, which came on shipments of pipe, for the same purpose 
as the half coupling. 

The Sprague Electric Company, about 1900, manufactured about 
10,000 feet of conduit, using paper sleeves to protect the thread from 
the enamel bath. Thèse sleeves were used openly in the factory in 
the présence of ail the workfnen. The appellant used at least 3,000 
half couplings, or short couplings, and wire protectors, for the pur- 
pose of protecting the threaded end of the pipe from the enamehng 
bath, as early as in June, 1908. Mcllroy testifies that there was no 
secret in the use of the half couplings or wire protectors in the appel- 
lant's factory, and that the conduit upon which they were used was 
sold along with the usual commercial run of conduit. He further tes- 
tified that thèse métal thread protectors were not satisfactory, although 
they were a great improvement "over using nothing at ail," but that 
they were not as good as the Patterson process of enameling, thread- 
ing and enameling after the pickling and cleaning opération. How- 
ever, the pubHc use of half coupfings and wire thread protectors by 
the plaintiff as early as 1908 covers the process step by step to which 
the disclaimer would limit the claims of the Mcllroy patent, and this 
was more than two years prior to the time Mcllroy claims to hâve in- 
vented the process and the use of the paper protectors in connection 
with that process. 

It is therefore apparent, not only that métal caps, couplings, and 
wire protectors were in public use for the purpose of protecting the 
thread of conduit and other kinds of pipe from the enameling or other 
coating process more than two years prior to the time of the filing of 
Mcllroy's application for a patent, but also that paper protectors had 
been known and used commercially, at least on the exterior thread 
on the end of the pipe, not only for two years, but for many years, 
prior thereto. 

The appellant proffers a disclaimer, the effect of which is : 

"To limlt elalms 1, 2, 3, and 4 to a process, and claims 5 and 6 to a product, 
In which the conduit unit having a threaded portion is made by removing the 
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8cale and slag by chemical treatment prior to tlie threading of the pipe, and 
in which the protecting sleeve has a substantlally smooth and unthreaded 
eurface, whlch will fit closely or snugly over the threaded end, but loose 
enough to allow sufficient or a small amotint of enamel to reach the threada 
to form a thin, rust-preventing coatlng net sufliciently thlck to requlre re- 
chasing of the threads." 

It is apparent, however, that this proposed disclaimer would amount 
to a virtual restatement of the claims of the patent. While Mcllroy 
does State the usual practice with référence to the removal of the 
slag or scale and the threading of the pipe afterwards, substantially 
as in Patterson, nevertheless Mcllroy's patent relates solely to a 
protecting sleeve to cover the threaded portions of the pipe and cou- 
plings before the enamel coating is applied. The process by which the 
pipe is prepared to receive this enamel coating is wholly unimportant 
in so far as the Mcllroy invention, or claimed invention, is concerned. 
It will operate for the purposes described in the application, regardless 
of whether the pipe is threaded before or after the pickling process. 
In other words, the declared object and purpose of this invention is to 
protect the threaded ends of the pipe and the interior threads of the 
couplings from being filled up or choked from the enameling fluid. 
The validity of the claims in this patent cannot and does not dépend 
upon the manner in which the pipe is prepared to receive this enamel 
bath. If this patent were intended to cover a process for the prépara- 
tion of pipe to receive the enamel coating by first removing the scale 
and slag by an acid bath, f ollowed by a sand blast, and then threading 
the pipe, it is sufficient to say that to that extent it would be anticipâted 
by Patterson, and also by the public knowledge and prior use of that 
method as stated in the foregoing portions of this opinion relating to 
the Patterson patent. It is also true that, in view of the évidence 
relating to the prior art, it is wholly immaterial whether the claims in 
this patent be limited to a process or a product in which the conduit 
unit having the threaded portion be made by removing the scale and 
slag by chemical treatment prior to the threading of the pipe. 

Nor can this disclaimer be permitted to limit the claims to an un- 
threaded sleeve which will fit closely or snugly over the threaded end, 
but loose enough to allow sufficient or a small amount of enamel to 
reach the threads to form a thin, rust-preventive coating, not suffi- 
ciently thick to require rechasing of the threads. In the disclosure in 
the application for this patent it is stated that, "if desired, the sleeve 
can be made loose enough to allow sufficient or a small amount of 
enamel to reach the threads in the projecting portion of the coupling 
to prevent their rusting" ; but there is nothing in the claims or in the 
disclosure in référence to a threaded or unthreaded sleeve. The claims 
cover ail sleeves, threaded or unthreaded, loose or close-fitting, so that 
it is évident that this application was made and allowed upon the theory 
that a protecting sleeve, of the kind described in the application and 
claims, involved invention, and not upon any theory that the invention 
consisted in a loose or unthreaded sleeve. 

The court is not now at liberty to usurp the functions of the Patent 
Office, and by forced construction, with the aid of the proposed dis- 
claimer, issue in efïect a new patent, limiting the claimed invention to 
a particular kind of sleeve, notwithstanding the essential élément of the 
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claïnied invention consisted wholly in protècting thë th'réâds of the 
conduit by any "fragile" sleeve suitable for that purposè. Kellogg 
Switch Bôard & Supply Co.v.iDean Electric Ce, 25'7 Ked. 425-428, 
168C. C. A. 465 (C. C. A. 6), 

Even though this disclaimer might aflfect the question of anticipa- 
tion and prior use, it is clear that the Mcllroy process is not invention. 
It is no more than an obvious factory expédient to accomplish the 
desired resuit. The object desired was to keep the threads clean from 
the enameling substance. To do this required that they should be 
covered during the enameling process. If it was désirable that some 
of the enameling substance should enter into the thread, then the 
protective covering must be attached more loosely to the pipe than 
if the object desired was, to exclude entirely ail enamel or other coating 
substance from the thread. The,.îiistory.of this business, as detailed 
by the testimony of witnesses pxperienced and. expert in the manufac- 
ture of conduit pipe, shows that it yvas not the, exception, but the ruïe, 
to protect the threads duripg thé enameling -process. The use of 
couplings, half couplings, wire thread pr,otectors, brass or paper pro- 
tectors, was wholly a matterof, chôiçe, based upon économie reasons, ' 
façtory expérience, and good busin,ess judgment. The use ^f ail of 
tfese fprms of caps and coveriqgs was kno,\vri ,and available to ail 
manufacturers of this or sirailat productg for, a. pèriod long exceeding . 
two years prior to the filing of the application by Mcllroy for this 
patent. . . 

For the reasons above stated, the cjecree of the District Court, hold- 
ing daim 1 of the Patterson patent and ail the claims of the Mcllroy 
patent invalid for lack of invention and lackof noyelty, in view of prior 
knowledge, and prior usage, isaffirméd. 



PANOUALIAS V. NATIONAL EQUIPMENT CO. (two cases) , 

(Circuit Court of Appeals, Second Circuit. Novembér 17, 1920.) 

■ ,, Nos. 48, 49. 

1. Action <^=53(1) — Causé of action for infringemeot of patent cannot be 

split. 

• la SI suit jn equity for infringement, wjiere an amended bill Is broad 
enough to cover infringement by a new construction adopted by défendant 
pendirig the suit, a walver by eomplainant of any claim for profits arid 
damages does not entitle him to maintain actions at law against defend- 
aiit or its customers to recover damages for infringement by tlie new ma- 
: . , qbine. 

2. Juâgment <S=>593 — AU claims for infringement of patent sliould be includ- 

edl in one suit. 

If différent claims hâve been infringed, it is the pateritee's duty in his 
suit for infringement to set fortli ail such clams for adjudication ; and 
the rule'ts the same in respect of damages and profits arisiug from in- 
. f ringemeiits not presented, . b.ut wjiich might hâve been presented. 

Appeals from the District Court of the United States for the South- 
ern l3istrict of New York. , ., ' 

Suit in equity by Panayiotis ' Panoualias against ' thç National, 
Equipement Company. Complainant. appeals from an order granting 
an injunctïon, and défendant appeals from an order denying an in- 
junctionv Affirmed on complàinànt's appeal, and reversed on défend-, 
ant's appeal. See, also, 188 Eed. 211, 110 C C. A. 430; 198 F^d./493; 
227 Fed. 1008. 
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Thé patentTn qwf^fcion was granted tb Panoualias (No, 685,7!)0),;.and defend- 
11 lit is and long has bcen the manufacturer of alleged infringing devices, The 
Datent expired November 12, 1918. Prior to 1910 Palioualias sùéd Oonféctioh- 
■rs' Company on the patent at law, claiming infringeiuent of four claims; He 
obtained a judginpnt for nominal damages. Confoctioners' Company took a 
wrlt theïefrom to this court, and the judgment was affirmed lu HOC C. A. 
430, 188 Fed. 211, with a holding that claims 37 and 38 had been. infringed 
and were the only ones applicable. 

December 22, 1910, this suit was bcgun, being an ordinary patent proceed- 
ing to obtain the usual relief in^ respect of infringing machines sold af ter the 
date of the action at law. Prior to 1912, défendant, which had been making 
and selling what may be called the "single belt machine," changed, its device, 
and made and sold, and has since continued to sell, what may be called the 
"divided belt machine." July 1, 1911, and- af ter our affirmance of the judg- 
ment at law, plaintlffi amended his bill, claiming broadly to recover for any 
Infringement of claiins 37 and 38, and on March 26, 1912, filed a supplemental 
bill reiterating that demand for relief. 

In May, 1912, this cause was tried in open court and an opinion rendered 
to the effect that plaintiiï was entitled to an injunctiori and ah accôuntlng In 
respect of ail acts of infringement occurring after the beginning of the afore- 
said action at law. lï)8 Fed. 493. June 15, 1912, Interlocutory decree entered, 
enjoining défendant from any infringement of claims 37 and 38, and appoint- 
ing a master to take an account. Since that time the accounting has proceeded, 
and no final decree has ever been entered. 

Immediately on the iexpiration of the patent, plalntiff began an action at 
law to recover damages from the défendant for infringing the patent afore- 
said. The prosecution of this action was enjoined on defendant's motion by 
the flrst order appealed from ; plaintiff appealing. 

In July, 1919, plaintiff began three other actions at la>v, against as many 
customers of the défendants, likewise to recover damages for infringement of 
•said patent but by use of infringing devices. Défendant thereupon applied for 
the issuanee of an Injunctlon restraining the prosecution of such actions. This 
application was denied by the second order appealed from; défendant ap- 
pealing. • ■ • 

Frank C. Briggs and S. Michael Cohen, both of New York City, 
for plaintiff. 

Wm. (^uinby, of Boston,' Mas.?;, and Livingston Gifford, of New 
York City, for défendant. .• :■ 

Before WARD, HOUGH, and MANTON, Circuit Judges. ' " 

HOUGH, Circuit Judge (after stating the facts as above). The 
propriety of the orders under review dépends upon wliether infringe- 
ment by the "divided belt" machine is or is not involved in this suit 
in equity. When plaintiff, having acquiesced in the décision of. this 
court (110 C. C. A.. 430, 188 Fed. 211), filed his supplemental bill 
so as to claim broadly for any infringements of claims 37 and 38. it 
is plain that, not only was défendant making and selling the "divided 
belt" machine, but plaintiff knew it. 

When the cause came to. trial, plaintiff took the position that he 
would not "demand for profits or damages" in respect of the "divided 
belt", device, but would "simply ask the ordinary injonction against 
the, infringement of claims 37 and 38-" Apparently his rçason for this 
proceeding was that, if he had "an injunction [he cqujd] proceed to 
punish for contempt if it is violated" ; and his counsel stated that 
procéedings under thç, injunction were "thç proper place to détermine 
v/hether the change is substantial or colorable, and whether the new 
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machine is contrary te the injunction restrainîng tKem from înfring- 
mg thèse two claims o£ our patent." 

The court permitted the trial to proceed on thèse terms, and by its 
interlocutory decree of June 15th ordered a recovery of the profits, 
etc., derived by défendant through "the manufacture or sale of candy- 
coating machines substantially like the defendant's machine in said 
action at law in infringement of claims 37 and 38." The situation was 
not changed by this language, for if the "divided belt" machine was 
substantially the device of claims 37 an3 38, it was also the équiva- 
lent of the "single belt" machine, which was the infringement proved 
in the action at law. 

This decree also directed the issuance of a perpétuai injunction, 
which was to be directed generally against machines embracing "the 
invention described in claims 37 and 38." We hâve no évidence 
before us that such injunction was ever issued, but the preliminary 
injunction issued after our affirmance of the action at law, and still 
in force, is equally broad, and plainly covers any machine which in 
any way infringes claims 37 and 38. 

We are thus satisfied as matter of fact that plaintiff, during the 
pendency of this plenary suit against one alleged to infringe by man- 
ufacturing and selling, has instituted against the same défendant an 
action at law to recover a portion of what he is entitled to in this suit, 
and three actions at law against customers of the défendant know- 
ing them to be such customers, while knowing that défendant had 
assimied to défend its customers' use. It is avowed in argument that 
the reason for this multiplication of suits is a préférence for proceed- 
ing before a jury. 

[ 1 ] PlaintiflF's légal proposition is in effect that, by not demanding (i. 
e., waiving) profits and damages in respect of the divided-belt device, 
while insisting on an injunction which restrained its manufacture, 
sale, and use, he reserved the right to sue elsewhere. No authority ex- 
ists for such splitting of action, and it is opposed to fundamental 
rules ; for a cause, once properly in a court of equity for any purpose, 
will ordinarily be retained for ail purposes. Camp v. Boyd, 229 U. 
S. 552, 33 Sup. Ct. 785, 57 L. Ed. 1317. A "waiver" of pecuniary 
recovery made at trial, while insisting on injunction, cannot be con- 
strued as a lawful ségrégation for future litigation of the recovery 
waived. Indeed, waiver implies abandonment, not réservation for 
future use. 

The methods of testing a changed infringement bave been recently 
considered in this court, and where the change is more than merely 
colorable we adhère to our préférence for a supplemental bill. Gor- 
don, etc., v. Turco, etc., Co., 247 Fed. 490, and cases cited, 159 C. C. 
A. 541. In this case there was no necessity for such proceeding, be- 
cause the original bill was so amended, after the change in defendant's 
device was well known, as to cover any and ail infringements, whether 
by a single or a divided belt, and both alleged infringements were 
before the court at the time of the trial. 

[2] Even if it were suggested (as it is not) that there are claims other 
than Nos. 37 and 38 which may be infringed by the divided belt 
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machine, since that device was before the trial court, it was the duty 
of plaintiff then and there to put forth ail the claims that were in- 
fringed. Bryant Electric Co. v. Marshall (C. C.) 169 Fed. 426, af- 
firmed 185 Fed. 499, 107 C. C. A. 599. And the rule is the same in 
respect of damages and profits arising from infringements, not pre- 
sented to the trial court, but which might hâve been so presented. 
Horton v. New York Central, etc., Co. (C. C.) 63 Fed. 897. 

It follows that the order entered April 29, 1919, was right, and 
is affirmed, with costs. 

Since in this case the référence to the master has not yet been con- 
sidered, it cannot now be said how fuU a recovery plaintiff will ob- 
tain ; and it is certainly true that it must be decided in this case 
whether the divided belt machine does or does not infringe claims 
37 and 38; and the users défendant, in the actions complained of, em- 
ploy that style. Until such décision is reached, the actions against 
users must be stayed, as in Stebler v. Riverside, etc., Ass'n, 214 Fed. 
550, 131 C. C. A. 96, L. R. A. 1915F, 1101. 

The order of January 9, 1920, is reversed, with costs, and -the court 
below directed to enjojn the prosecution of plaintiff's actions against 
defendant's customers until the termination of this présent suit in 
equity. 



NISBET et al.v. PERKINS TONNEAU WIND SHIELD CC loc. et al 

(District Court, S. D. New York. November 8, 1920.) 

L Patents <&=>168(2) — Patent held limited by amendment to meet objection 
of examiner, tliou^h based on erroneous supposition. 

Where an applicant for a patent yielded to the objection of the ex- 
aminer, though based on an erroneous supposition, and limlted hls çlaim 
accordingly, the patent was limited to the structure whiçh the examiner 
had thought would secure the functlon which he supposed the applicant 
intended. 

i. Patents <S=3l68(l)— Claim not limited as examiner intended to, but failed 
to limit it. 

Where by mistake the examiner dld not Impose a close enough limita- 
tion to narrow. a patent as he meant to do, the patent could not be made 
over, as against the patentée, because of the mistake of the examiner in 
faillng to phrase It properly. 

_ In Equity. Suit by Théodore B. Nisbet and others against the Per- 
kins Tonneau Wind Shield Company, Incorporated, and another. De- 
cree for plaintiff for part of the relief asked. 

Thomas Ewing and Frank C. Cole, both of New York City, for 
plaintiffs. 
W. P. Preble, of New York City, for défendants. 

LEARNED HAND, District Judge. [1] There seems to be no 
question that the amendments on which the examiner granted the pat- 
ent were made in compliance with his understanding of the concluding 
language of the spécification (page 2, Unes 38-42) : 

"One of thèse [i. e., the supports] Is then folded Inwardly against the front 
seat, and the other Is subsequently folded inwardly, as shpwn in Figure 3. 
This positions the inaln shield adjacent to the back of the front seat." 

$=3For oUier cases see sam« toplc & KISY-NUMBEH in ail Key-Numbered Dlgeata A Indexe* 
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Thé éxaùiinér, 'rèMing this language, ha'd assumed' that-^ 

"When thé .^teï(ïts',iïioVed from the position showu In ' É"lgùre 1 tû that 
shown in Mgure'S/f ii 'Vould cause tîie 'movable supports' tb fold." 

This does not follow from tHe language;of the spécification, but per- 
haps it \yas a natural understanding of its meaning. ; Mechanically 
speaking, as distinct from georaetrically, the examiner'? supposition 
was erroneous, bec^use pf the friction of the sleeves along the supports 

Nevertheless, the applicant yielded to the objection, and modified 
his çl^ims by adding the limitation in question. He added to the sec- 
ond ciaim the words : 

"The dlistance fcetween sald flxed pivot supports «xceeding the normal 
dlstànije between said sleeyes." 

This certainly was mêant tô limit the patent to that structure AVhich 
the examiner had thought would secure the function which he sdpposed 
the applfcant intended. He had said that it was nècessary "that the 
pivots for the supports be farther apart than the pivots for the sleeves 
or slidës." ''Normal" is nowhere defined, but I cannot understànd it 
as other than extended position of thç shield. If ,sp, thç défendant has, 
of course, àvoided infringenient of claim 2. If by "nôrnial" is meant 
the folded position, the question becomes more doubtful. The sleeve 
pivots are the same distance apart as the- support pivots, but some parts 
of the sl^|ves proper a,re nearer tqgether. In saying t^iis, I disregard 
the division" jqI, , the sleeves ,.into,_two part^. ,, On, the w.hole, I should 
regard the fiivots as coritrolling çveji then, rather than thç sleeves, cqn- 
s'iderirtg thé ïiihction. tp bè incoi;^pr'atèd. In' eîther ev.ent I think claîrti 
2 is not infringed; both verbally and functionally considered. 

[2} Thé situation is différent as to claim 1. The examiner^ probably 
thOiigîît thaï thê WordSj *'1;he distance between 'said suppprts exceeding 
the léiigth of said winasfiield," ihsùréd a greatèr différence between 
support, than between., sleeve, pivots. But the défendit has avoided 
the function, whiie infringing the claim, by extending the sleeves, be- 
yond thé edges of the ishield. He argues that the language should be 
const'rued functionally, and that he has npt, thereforg, ûséd. thé real 
feature on which the patent was granted. ^, ' \.., 

I agrée this far : He has not jtaKen that f unctional elemerit which the 
examiner thought the language secured; but'it seé;rifé to me that this 
only méans that the examiner was in error! in supposing fhat a narrow 
shield necessarily required closer sleeve, ïtikn support, pivots. It did 
not; you might keep the windshield narrovvi'knd'yef avbid nsing the 
function, as the défendant shows. Hence, through his mistake the 
examiner did not impose a close enoUgh limitation to narrow the pat- 
ent as he meant to do. However that may be, he did what he did; and 
thére canndt -bé thé slightest question to my mind that, viewed as a 
grant, it covered ail casés in which the shield was narrow. ' I cannot 
make over the patent against the patentée, because of the ftiistaké of the 
examiner in failing to phrase it properly. ' The languajge is clëar. If 
the défendant objécts, lel hiih widén his shield. 'i 

Of course, if the art wpùld npt àllow such an 'interprétation, it would 
be another matter, but hothing'ih the art in the least approaches the in- 
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vention. Auster îs the only référence which is at ail relevant, • and, 
aside from the fact that it was before the examiner, it is clearly dis- 
tinguishable, The invention wàs a decided advance, and ought, I think, 
to hâve received vi^ider cTaims than it did; but that, of course, is not 
open now. It is enough that the, actual shield as made does infringe 
claim 1 and that claim 1 is valld. What the future may hâve in store, 
vi^hich of us shall say? 

Decree for the plaintiff on claim 1; bill dismissed oa claim 2 for 
noninfringement. Ko cpsts. . 



THE EMPIRE STATE. 
THE E. M. DORAN. 

(District Court, E. D. New York. November 12, 1920.) 

1. C!olUsian i^=70 — Dredge need move out of chaimcl only after reasonable 

notice. 

Wtiile a dreclge worklng in a channel under a government coiitract can- 
not obstinately! or unreasonably block the chaHnel, it is obliged to tftove 
out of the clialitiel to glve room to passing vessels only after .reasonable 
notice to do so.; i]-,' '- 

2. Collision ©=>71(2)— Tug held at fault for collision b^twee^tow and dredge, 

A tug helê at fault for a collision between a barge in its tow and a 
dredge at-wOrk in the Kills, where the dredge moved only so as to in- 
erease the width of water for the tug, and the tug gave nO' notice for 
the dredge to move farther. ■ v 

3. Collision «S^ISG — Dredge cannot recover for time lost in getting back into 

position. 

A dredge only slightly injured, while engaged in government work on 
a channel, by a collision due to the fault of thé tug in charge of tljc 
other vessel, cannot recover for the trouble and time necessary to feet 
back Into working position after moving out ofthe channel, but is restrict- 
ed to the actual time lost in repairing the injuries which were received. 

In Admiralty. Separate libels by E. Brown Baker, as ôwner of the 
dredge Empire State, against John Barton Payne, as Agent, and by 
Edward O'Neill and another, as owners of the canal boat E. M. 'Doran, 
against John Barton Payne, as agent, with E. Brown Baker, as claim- 
ant of the Empire State, impleaded. Decree rendered for libelants. 

Foley & Martin, of New York City (J. A. Martin, of New York 
City, of counsel), for libelants O'Neill. 

John C. Wait, of New York City, for libelant Baker. 

Charles M. Sheafe, Jr., of ,Kew York City (E. R. Brumley, of New 
York City, of counsel), for John Barton Payne, Agent. 

CHATFIEEP, District Judge. The tug Mahanoy was towing cer- 
tain barges and canal boats up through thé Killç on the early evening 
of August 25, 1919. The dredge Empire State was excavating a 
channel under government contract from a line between Tufts Point, 
N- J-, and Rossville, Staten Islaijd, to a point some miles to the north- 
ward. Thefe is no apparçnt ,doubt from the évidence that the next to 

(^=3For other cases seesàme toplc & KÉY-KÛ\MBi!ÏU1ii ail Key-Numbered Digesta & Indexes 
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the last tier, having the barge Bully on the starboard side, came in con- 
tact with the dredge; that the Doran, the starboard boat in the last 
tier, also came in contact with the dredge; and the testimony shows 
plainly that some in jury was received by the Doran. 

ït appears from the testimony that the dredge' was excavating on the 
east side of the channel to be dredged under the contract. This would 
place her some 400 feet from the New Jersey bank, and some 600 feet 
from the Staten Island bank. She was îying generally north and south, 
the tide was running flood, and the dredge was kept from swinging by 
two cables, one to New Jersey and one to Staten Island, but both of 
which were allowed to rest upon the bottom, except when some strain 
was necessary to be exerted by the winch on one Une or the other, so 
as to hold the dredge against the tide. 

On the night of August 25th the weight of thèse cables appears to 
hâve been sufficient to keep the bow of the dredge from swinging. The 
stern of the dredge was held in place by a single spud. 

Two actions hâve been brought : One by the owners of the Doran 
against the tug Mahanoy, which was towing the boats at the time, 
and which has in turn brought the dredge in by pétition under the 
rule ; the second action is brought by the dredge ÏEor the small amount 
of injury resulting to its pipe Une, through which the mud excavated 
was being carried to the Staten Island shore for dumping, and for 
the amount of time lost because of the collision. While the amount of 
damage to the dredge is small, the question of responsibility is not to 
be measured thereby, and the matter of damage will be left for a réf- 
érence, if necessary. 

In the first action the Doran is shown to hâve been a canal boat of 
ordinary size. It appears that she had been placed with 3 other canal 
boats and a small barge in the last tier of this tow as the safest place 
for thèse small boats, and because the 5 boats were no wider than the 
boats in the tier ahead. It is alleged by the witnesses from the dredge 
that the tow contained six tiers of boats, of 4 each ; but the testimony 
showing that there were but 14 boats in the tow, with 3 large barges 
in each of the first three tiers, is too definite to be overlooked. 

Assuming, theref ore, that the Doran was in the position described, 
the responsibility primarily for towing her safely through the Kills 
rested upon the tug. There is no fault shown against the canal boat 
in any way. The libelant O'Neill, theref ore, is entitled to a decree 
for the damages sustained by his boat primarily against the Mahanoy, 
unless considération of the issue raised in the other case should make 
it necessary to hold the dredge either entirely or in part for the re- 
sults of the collision. 

Considering, therefore, the question as between the Mahanoy and 
the dredge, there seems to be little issue^ of fact, The captain of the 
Mahanoy testifies that he did not blow a pâssing signal, but when he 
was within such distance that he could appreciate the situation, which, 
according to his testimony, was apparently some 1,000 or 1,200 feet 
away, he directed his tow toward the Jersey shore, so as to pass the 
dredge, which had been in sight for over half a mile. When several 
, hundred feet from the dredge, he states that he blew an alarm, be- 
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cause at that tîme the dredge appeared to move towards New Jersey, 
and thus to further block the channel through which he expected to 
pass. 

The testimony on behalf of the dredge shows that the captain of the 
dredge observed the Mahanoy when she was at least the same dis- 
tance down the Kills as that from which the captain of the Mahanoy 
observed the dredge. Neither of them seems to hâve considered that 
whistle signais were necessary, unless there might be something in 
the size of the tow or its makeup which might cause danger, and which 
was not observable to the captain of the dredge. On the facts of the 
case there appears to hâve been no need of a whistle signal, as both 
parties were observing each other and acting accordingly. 

The Empire State, however, knowing that it was occupying the chan- 
nel, so that none too much room was given on the Jersey side throughi 
which the signais displayed indicated that the tow would hâve to pass, 
did endeavor, through takmg in its port cable, to work toward Staten 
Island. The limit of this swing would be measured by the arc of the 
dredge rotating on the spud as a pivot, and the dredge, after moving 
toward Staten Island as far as it could, raised the spud and the tide 
swung the stern toward Staten Island. This maneuver apparently was 
what the captain of the Mahanoy saw when the bow of the dredge ap- 
peared to move toward New Jersey. 

It is apparent, looking at the chart, that the captain of the Mahanoy, 
rounding the tum and seeing the dredge apparently rotating, with the 
bow of the dredge moving toward his port side, undoubtedly thought 
that the bow of the dredge was swinging towards New Jersey, and 
explains his testimony in that regard. 

The f act remains that the amount of water available for the Mahanoy 
was increased rather than diminished, and there is nothing in the case 
to show that the dredge did move, so as to interfère with the Mahanoy 's 
progress. I must therefore consider the case directly from the stand- 
point of responsibility for undertaking the passage or for création of 
the situation as the Mahanoy undertook the passage. 

[1] It appears from the rules, which are adopted according to stat- 
ute, that the dredge is not allowed to obstinately or unreasonably block 
a channel of this nature. It has been held in numerous cases against 
the Berne and other Jersey Central and Lehigh Valley boats that the 
tugs cannot, without stopping and giving proper notice, expect the 
dredge to navigate out of the way of a large tow in time to let the tug 
pass through without delay. The régulations are in exact accordance 
with the situation that develops, and provide that upon proper notice, 
or reasonable notice, the dredge cannot obstinately refuse to move; 
but, aside from this provision, the statutes of the United States make 
it possible for the War Department to completely close the channel, if 
necessary, to do the excavating, and there is no légal obligation on the 
dredge to get out of the way on the giving of a whistle signal, in the 
sensé in which a boat navigating up or down the channel would im- 
mediately obey that signal. The obligation, on the contrary, is on the 
captain of the tugboat to so manage or navigate his tow as to make the 
passage safely if he attempts it, and taking into account only the rights 
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which he and, other persons using the channel can rely upon, namely, 
that the dredge shall not change its position, so as to. interfère with the 
môvéïrients of the tug and its toXv. Custom apparently hàs modified 
the rnle to a certain extent ; that is, that the dçedges, in order to avoid 
înjury to thçmselves, and out of a reasonahie interpretatidn of the rég- 
ulations., HàVe been and are in the habit of givirig the tbws as much 
rûoni as is possible ; but I seé f rom that no légal right on the part of 
the tow to èxpect that the dredge will always give way sufficiently to 
iet the tow by. 

In the case of the Mahanoy the responsibility is , increaséd by the 
fact that the tow was a sm'all one and that the beats weré in biJt four 
tiers. '' '. '■■ 

[2] The testirdony shows that in coniing àround this point the swing 
of the tide wbiild carry 'the tail of the tow toward Stateh Island, and 
the tôvvs do not move fapidly enough, even with the tide, to. prevent 
thè sWing. Ih fact, thé c^ptain of the Mahanoy testified that, in order 
to swing his tow. in this tide, he had to drop .the starboard towing 
hawser at the time when he saw thàt the boats were go'in'g to corne in 
contact wïththe dredge and when he attempted to swing them under 
a strong starboard helm. - 

On thèse f acts I see no reàson why the MahanOy should riôt be held 
responsible for the unsuccessful atternpt to pass the dredge' in the po- 
sition in- which the dredge was lyirtg at the time, and I see nothing in 
the action of the dredge which made the situation of the Mahanoy any 
worse, or which would indicate négligence on the part of the dredge 
at the time. 

The decree, therefore, for O'Neill, should bë against the Mahanoy, 
and the pétition of the Mahanoy against the dredge dismissed, without 
costs. . 

[3] The libelant Baker should hâve Judgment against the Mahanoy 
for the actual dahiage that he sufïered, even though that is slight in 
value, and the question as to whether demuf rage can be made to include 
the ordinary or usual delay in restoring the dredge to its position mûst 
be carefully considered. The libelant will not bè given a decree in this 
case, as in a test case, for the trouble to which thé dredges may be put 
and the titiie which may elapse in getting back into working Order after 
môving out of the channel; but the damages will be restricted to the 
actual time lost in repairing the injuries which wefe received. 
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THE SAXON. 

(District Court, B. D. South CaroUna. January 5, 1921.) 

1. Iiîtoxicating liquors <S=é>24fti-^Large iron steamshlp not iiece»sarily subject 
to forfaiture; "boat;" "crsft;" "water craft;" "steamer;" "steamship;" 

"vesst^l." . , , . ■ ' - 

Uuder National Prohibition Act, | 26, providlng that, whçn Intoxicatlng 
liquors shall be seized, the officer shall take possession of any vehicle, 
boat, water eraft, etc., in whlch it is transported, à large iron steamship 
of 10,000 tons, engaged In gênerai commerce, is not necessarily subject 
to selzure because liquor was transported thereon through the unlawful 
act of members of the crew, especlally as "boat," "çraf t," and "vr^t^r 
craft" are usually appUed to small vessels, whlle larger vessels,'éspecially 
in the case of large iron steamshlps, are usually referred to bj' the terms 
"steamer," or "steamship," or "vessel." ' > 

. [Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Boat ; Craft ; Steamer ; First Séries, Steamship ; First 
and Second Séries, Vessel.; Water Craft.] 

3. Intoxicatii^ liquors <&==>247 — Steamship pot subject to sale for illégal trans- 
portation without knowledge of ovvner. 

Under National Prohibition Act, § 26, provlding that, when intoxicatlng 
liquors transported or possessed iUegally shall be seized, the ofiScer shâJl 
take possession bf the conveyance, and that on conviction, unless good 
cause to thecontrary is shown,-the court shall order a sale of the property 
seized, , good cause to the contrary is showu by showlng that the ow'nèr of 
the conveyance was whoUy ignorant and innocent of the Illégal use there- 
• of, and a large iron steamship, wîth a large crew, is not subject to sale and 
forfeiture because members of the crew, without the knowledge of the 
owners and in dereliction of their duties, hâve IUegally transported in- 
toxicatlng liquors for their individual pùrposes. 
3. Iiitoxicating liquors <S=251 — Seizure of stearaship and requiring bond ,âs 
conditipa of release held iinproper. 

On the' arrest: of officers and members of thé crew of a* steamship for 
illégal poss^slou and trAnspoiltatlon of intoxicatlng liquoBS, where 
there was no charge or évidence that the owners knew the liquor was on 
board, it was improper to seize the steamship and require a bond for its 
production as a condition of its release. 

Proceeding by thé United States against the steamship Saxon. On 
application by the owner of the steamship for its release, and the can* 
cellation of a bond given for its production. Steamship released, and 
bond annulled. 

F. H. Weston, U. S. Dist. Atty., of Columbia, S. C, and J. Waties 
Waring, Asst. U. S. Atty., of Charleston, S. C. 

Miller, Huger, Wilbur & Miller, of Charleston, S. C, for défendant. 

SMITH, District Judge. In this case an application is made for 
the cancellàtion of the bond given to procure the release of t\\e steamer 
Saxon under the f oUowing circurnstances : , 

The steamship Saxon is an American steamship aboût 20 years old, 
330 feet in length over ail, 40 feet 4 inches beam, double decked, and 
of 2,663 gross tonnage. Her home port is in the city of N'ew York, 
State of New York. The Saxon is navigated by her owners, the Clinch- 
field Navigation Company, which is a domestic corporation, under the 

©saFor other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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îaws of the state of New York, with its principal offices in the city of 
New York, and has until recently been engaged in carrying coal from 
the port of Charleston to the port of Havana, Cuba. The Saxon 
arrived in the port of Gharlestôn, S. C, on December 20, 1920, from 
Havana, Cuba, in ballast ; that on the arrivai of said steamship in the 
port of Charleston, the fédéral prohibition agents, under the National 
Prohibition Act, boarded the vessel, found a quantity of liquor thereon, 
in the possession of the officers and fcrew of said steamship, who were 
thereupon arrested, and hâve been bound over for trial in this court for 
unlawfully manuf acturing, selling, bartering, transporting, importing, 
éxporting, furnishing, dealing in, and possessing intoxicating liquors, 
în violation of the National Prohibition Act, and hâve also been charg- 
ed with cbnspiring 4:0 commit an offense against the United States. 

The fédéral prohibition agents at the same time seized the steamship, 
and refused to reléase the vessel or permit her clearance, until a bond 
was given in the sum of $15,000, conditioned for the retum of the 
steamship to the custody of the fédéral authorities on the day of the 
trial of the criminal prosecutiOn against the said arrested parties. 

In thls State of affairs, the Clinchfiéld Navigation Company, the own- 
er 01 the vessel, has applied to this court for relief, and to hâve the 
vessel released and the bond cancelled, alleging that, if intoxicating 
liquor was found by the fédéral prohibition agents upon the vessel, 
the officers and crew of the vessel who possessed the liquor are 
responsible for that; that the vessel was not engaged in transporting in- 
toxicating liquors, but was engaged in commerce, in transporting coal ; 
that the liquor was not a part of the cargo of the ship ; that no consid- 
ération was received for its carriage; that the owners knew nothing 
whatsoever of the existence of the liquor on board of the ship; that it 
was without the knowledge or consent of the owners, who had in the 
most direct and positive way prohibited the master; officers, and crew 
from bringing liquor or alcoholic beverages of any character upon the 
•boat. 

The application of the owners is further to the effect that a steam- 
ship of this size is not a "boat" or "water craft," within the contem- 
plation of the National Prohibition Act (41 Stat. 305), nor liable to 
seizure and détention in this way. Due notice of this application was 
given to the United States attorney for this district, who has appéared 
and been heard on the application. There is no dispute as to the facts 
as hereinbefore stated. 

Section 26 of the National Prohibition Act provides that whenever 
an officer of the law shall discover any person in the act of transporting 
in violation of the law intoxicating liquors in any wagon, buggy, auto- 
mobile, water or air craft, or other vehicle, it shall be his duty to seize 
any and ail intoxicating liquors found thereon, being transported con- 
trary to law, The section proceeds : 

"Whenever intoxicating liquors transported or possessed illegally shall be 
seized by an officer he shall take possession of the vehicle and team or auto- 
mobile, boat, air or water craft, or any other conveyance, and shall arrest 
any person in charge thereof. Such officer shall at once proceed against the 
person arrested under the provisions of this title in any court havlng compé- 
tent jurisdiction ; but the said vehicle or conveyance shall be returned to the 
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owner npon exécution by him of a good and valld bond, with sufflclent sure- 
ties, in a sum double the value of the property, which said bond shall be ap- 
proved by said officer and shall be conditioned to return said property to the 
custody of said ofiicer on the day of trial to abide the judgment of the court. 
The court, upon conviction of the person so arrested, shall order the liquor 
destroyed, and unless good cause to the contrary is shown by the owner, shall 
order a sale by public auetion of the property seized, and the oiïicer making 
the sale, after deducting the expenses of keeping the property, the fee for 
the seizure, and the cost of the sale, shall pay ail liens, according to thelr 
priorities, which areestablished, by intervention or otherwise," etc. 

[1] Upon the considération of this act it will be seen that the lan- 
guage used is that a person must be discovered in the act of transport- 
ing, in violation of the law, intoxicating Uquor in any wagon, buggy, 
automobile, water or air craft, and following that the statute prescribes 
that whenever the intoxicating Hquors being transported or possessed 
illegally shall be seized by an officer, he shall take possession of the 
vehicle and team, or automobile, boat, air or water craft, or any other 
conveyance. 

The words used as applicable to the means of transportation by 
water are "water craft" and "boat." Ordinarily the term "boat" and 
the term "craft" are applied to water transporting conveyances of small 
character. As a rule, the word "boat" is used somewhat in contradic- 
tion to the word "vessel" — "vessel" being a boat of larger size, general- 
ly one fitted to navigate the high seas ; while "boat" as a rule was ap- 
plied to an undecked, small, open vessel. 

Anterior to the apphcation of propulsion to small boats by means of 
gasoline,- so as to bring them within the class of self-propelled vessels, 
the word "boat" was usually applied to small, open vessels only, pro- 
pelléd by oars in the hands of oarsmen; although poetically, and other- 
wise, the term "boat" may be sometimes applied to a vessel of any 
size. The word "water craft," or the term "craft," as usually used, 
was applied to small vessels generally engaged in coastwise or domestic 
navigation. For larger vessels, as used in the présent day, especially 
in the case of large iron steamships, the terms "steamer," "steamship," 
or "vessel" are generally used. Unless, therefore, the generality of the 
language of the statute be sufficient to embrace vessels used in water 
transportation, of any size, and of any kind, the words of the statute in 
this case would not cover a large iron steamship. 

But, more than this, the intention of the statute is to be regarded. 
The intention of the statute is that the officer shall seize water craft or 
boat or land means of transportation which are actually engaged in the 
transportation of intoxicating Hquors as its purpose so to sây. Where 
that purpose is merely incidental, and carried on illegally by some one 
upon the vehicle or water craft, it would not necessarily come within 
the purport and intention of the law to seize the conveyance. An auto- 
mobile carrying liquor, and evidently engaged in it for that purpose, 
for the occasion, at least, would clearly be within the terms of the 
law. But a railway train, upon which liquor may be found, which is 
being illegally transported by some employée or passenger, would not 
be liable to summary seizure, as would be an automobile. So, a small 
or comparatively small boat, or sailing boat, or gasoline- or steam-pro- 
269 F.-^X 
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pelledi siïiall vessel, which at the time it is used^fof th&t purpose, at the 
titîie, as the main purpose of its therl employment, would be subjéct to 
seizure uridèr'the stâtute. Bût if a large V.essel of 10,000 tons, etigaged 
in gênerai commercé, such as the transportation of gênerai merchan- 
dise, as its purpose and object, had liquor aboard only incidentally, 
through the unlawful act of some member of the crew, it would not 
necessarily be subject to seizure. The ancient and immémorial maxim 
of the law is that ships were made tp plow the seas,.and should be re- 
leased, as far as possible, from ail détention that would prevent them 
f rom accomplishing that main and prirnary purpose. ',.'■' 

[2] It is further to be remarked that the statute does not forfeit in 
express terms a vehicle or means of conveyance upon which liquor is 
found, but only déclares that, upon conviction of the person atrested, 
the property seized shall be sold by the court imless good cause to thé 
contrary is shown by the owner. Goodi cause to the contrary would 
certainly be that the owner of the meth'od of transportation, whether 
it be by vehicle or watercraft, was wholly ignorant and innocent of the 
illégal use of his property. Fof instance, if a man left his automobile 
in thè Street, and it was unWarrantably taken possession of by an evil- 
doer," who transported liquor in it, it would nof be sold. So if a vessel 
was at;anchor, and was seized and taken possession of by an evil-doer, 
who then proceeded to subject it to the unlawful uses of transporting 
liquor, good cause to the contrary would be shown in the innocence of 
the owner, and the property would not be sold. It would likewise 
follew that a large iron steamship, in thè employment and use of which 
Ijkevi^se a large crew of officers and men is rçquired, would not. be 
subject to sale and forfeiture, becàuse pne or more of the crew, iwith- 
outithe knowledge or assent of theowneirs and in dereliction of their 
duties,(jwere to .seek to use the vessel to carry out for their ownin- 
dividual. purposes the illégal transportation of intoxicating liqlibrs. 

[3] The officers and mèmbers of'the crew, in whose possession was 
found this liquor, hâve beén arrested and bound over for trial.' There 
is no' charge or évidence that the owners of the vessel were aware the^ 
liquor, was on board. To allow the Vessel to remain tied up and not per- 
forming the purpose for which she is created until thèse parties are 
tried, when thèy are mère employées, and not the owners, of the vessel, 
and when their conviction would in no wise necessarily lead to the for- 
faiture or sale of the vessel, would séem tb be wholly useless. If the 
vessçl, under the circumstances of this case, would not be held, then 
no bond should hâve been required for its production, and any bond 
given, to procure its release was improperly required, and should be 
canceled. If the circumstances should show that tbrough the improper 
use, of the vessel it should be forfeited' to the United States, then it 
can be libeled wherever found in the United States, and by proper pro- 
ceedings, in which the owners can appear and défend their rights, an 
adjudication can be had. 

It is.accordingly ordered that the steamship Saxon be released from 
Gustody, and the bond given for its production be annulled. 
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In re GERONIMO PARA. 
In re ZAgUECm NARASAKI. 

(District Court, S. D. New York. May 3, 1919.) 

No. 452. 

Aliens <S=>65 — Service in army or navy does not authorize naturalizatioji of 
aliens not white persons or Africans; "any alien." 

Act June 29, 190(5, § 4, subd. 7, as ameuded by Act May 9, 1918 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, | 4352), relative to the naturaliza- 
tion of "any alien," Porto Rlcan, or Filiplno, serving in the army, navy, 
etc., merely provides more expeditious and favorable terms of admission 
for sucli persons than before exlsted and does not extend tlie right of 
naturalization to aliens otlier than free white persons, aliens of African 
nativity, and persons of African descent, specifled in Rev. St. § 2169 
(Comp. St. § 4358), In view of section 2 of the act of 1918 (section 
4352aa), providing that nothing therein shall repeal or enlarge section 
2109, except as specified in subdivision 7 and under the limitations there- 
in defined. 

[Ed. Note. — È'or other définitions, see Words and Phrases, First ana 
Second Séries, Any.] 

Applications for admission to citizenship by Geronimo Para and by 
Zasuechi Narasaki. Pétitions denied. 

AUGUSTUS N. HAND, District Judge. The petitioner in the 
first proceeding is a South American Indian, and in the second pro- 
, ceeding a Japanese. Each pétition is filed under the seventh subdi- 
vision of section 4 of the Act of June 29, 1906, as amended by the 
Act of Congress approved May 9, 1918 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 4352). The petitioners claim that, by reason of 
service in. the naval forces of the United States during the présent 
war, they are eiigible fôr citizenship, notvvithstanding that the first is 
of the American Indian race and the second of the.Mongolian race. 
The government contends that naturaHzation is under any circum- 
stances restricted to free white persons, persons of African descent, 
and native-born Filipinos and Porto Ricans. Herefofore persons 
eiigible for naturalization hâve not included Indians, Malays, or 
Mongolians. In re Camille (C. C.) 6 Fed. 256; Hong Yue Ting v. 
United States, 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; In 
re Alverto (D. G.) 198 Fed. 688; Bessho v. United States, 178 Fed. 
245, 101 C. C. A. 605; In re Buntaro Kumagai (D. C.) 163 Fed. 922; 
In re Knight (p. C.) 171 Fed. 299. 

Section 2169, United States Revised Statutes (U. S. Compiled 

Statutes, § 4358) t provides that : ■■ 

"The provisions of thls tltle shall apply to aliens being free white persons, 
and to aliens of African nativity and to persons of African descent." 

Section 14 of the Act of May 6, 1882 (U. S. Compiled Siatute», § 
4359), provides that : 

"Hereafter no state court or court of the United States shall admit Chinese 
to citizenship; and ail laws in confliot with thls act are.herëby repealed." 

^=3For otber cases see s^me topic & KEIY-NUMBER in ail Key-Numbered Digests & Indexes 
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Section 4 of the Act of June 29, 1906 (being section 4352 of the 
U. S. Compiled Sta tûtes), provides: 

"An alien may be admitted to become ïi citizen of tlie United States in 
the following mauner and not otherwise." 

United States Revised Statutes, § 2166 (U. S. Compiled Statutes, 
§ 4355), provides: 

"Any alien, of tlie âge of twenty-one years and upward, who lias enlisted, 
or may enlist, in the armies of the United States, either the regular or 
the volunteer forces, and has been, or may be hereafter, honorably discharg- 
ed, shall be admitted to become a citizen of the United States, upon his pé- 
tition, without any previous déclaration of his intention to become such. 
• ♦ » >» 

The last section was construed by the Circuit Court of Appeals 
for the Fourth Circuit, in Bessho v. United States, 178 Fed. 245, 
101 C. C. A. 605, as limited by the provisions of section 2169 of the 
United States Revised Statutes, which admits to the privilège of 
naturalization only free white persons and persons of African nativity 
or descent; that is to say, the words "any alien," in section 2166 of 
the Revised Statutes, supra, were held to mean any alien of the re- 
stricted class, a:nd not to include a subject of the Mikado of Japan, 
who in that case was applying to be naturalized. See, to the same 
effect. In re Buntaro Kumagai, supra ; In re Knight, supra. 

Subdivision 7, section 4, of the act of June 29, 1906, as amended 
by Act of May 9, 1918, pro vides that: 

"Any native-born Filipino of the âge of twenty-one years and upward who 
has declared his intention to become a citizen of the United States and who 
has enlisted or may hereafter enlist in the United States Navy or Marine 
Corps or the Naval Auxiliary Service, and who, af ter service of not less than 
three years, may be honorably dischargéd therefrom, or who may receive an 
ordinary dischàrge with recommendatlon for reehlistment ; or any alien, 
or any Porto Rican not a citizen of the Unltéd States, of the âge of twenty- 
one years and upward, who has enlisted or entered or may hereafter en- 
list in or enter the armies of the United States, either the regular or the 
volunteer forces, or the National Army, the National Gnard or Naval Militla 
of any stftt<i territory, or the District of Columbia, or the state mllitia In 
fédéral ser^'ice, or in the United States Navy or Marine Corps, or in the 
United States Çôast Guard, or who has serve^ for three years on board of 
any vessel of ' the United States government, or for three years on board 
of merchant or fishing vessels' of the United States of toore than twenty 
tons burden, and while still in the service on a re-enlistment or réappoint- 
-ment, or within six months after an honorable dischaJrge or séparation there- 
f rom, or while on, f urlough to the Army Réserve or Regular Army ReServe 
after honorable service, may, On présentation of the rçquired déclaration of 
intention pétition for naturalization without proof of the regulred five years' 
résidence within the United States If upon examination by the représenta- 
tive of the Bureau of Naturalization, In acoordance with the requirements 
of this subdivision it is shown that such résidence cannot be established ; 
any alien serving in the military or naval service of the United States 
during the tlme this eountry is erigaged'in the présent war may flle his pé- 
tition for naturalization without making the preliminary déclaration of in- 
tention and vvlthout proof- of the required five years' résidence within Hie 
United States ; any alien déclarant who has served in the United States 
Army ;0r Navy, or the Philippine Constabulary, and has been honorably dls- 
charged therefrojji,, ^nd has been accepted for. service in either the military 
or naval service of the United States on the condition that he becomes a 
citizen of the United States, may flle his pétition for naturalization upon 
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proof of continuons résidence within the TJnited States for the three years 
immediiitely preceding his pétition, by two witnesses, cltizens of the United 
States, and in thèse cases only résidence in the Philippine Islands and the 
l'anama Canal Zone by aliens may be considered résidence within the United 
States, and the place of such military service shall be construed as the place 
of résidence required to be established for purposes of naturalizatlon; and 
any alien, or any person owing permanent allegiance to the United States em- 
liraced within this subdivision, may flle hls pétition for naturalizatlon in 
the most convenlent court without proof of résidence within its jurisdiction, 
notwithstanding the limitation upon the jurisdiction of the courts specifled 
In section three of the act of June twenty-ninth, nineteen hundred and six, 
provided he appears with his two witnesses before the appropriate repré- 
sentative of the Bureau of Naturalizatlon and passes the preliminary ex- 
amlnation hereby required before filing his pétition for naturalizatlon in 
the otfice of the clerk of the court, and in each case the record of this exam- 
ination shall be offered in évidence by the représentative of.the govern- 
ment from the bureau of Naturalizatlon and made a part of the record at 
the original and any subséquent hearings; and, except as otherwise hereiu 
provided, the honorable discharge certifieate of such alien, or person owing 
iwrmanent allegiance to the United States, or the certifieate of service show- 
ing good conduct, signed by a duly authorlzed officer, or by the masters of 
said vessels, shall be deemed prima facie évidence to satlsfy ail of the re- 
qulrements of résidence within the United States and within the state, ter- 
ritory, or the District of Columbia, and good moral character required by 
law, when supported by the affldavits of two witnesses, citlzens of the 
United States, Identifying the applicant as the person named in the certifieate 
of honorable discharge, and in those cases only where the alien is actually 
In the military or naval service of the United States, the certifieate of ar- 
rivai shall not be filed with the pétition for naturalizatlon In the manner 
prescribed ; and any pétition for naturalizatlon filed under . the provisions 
of this subdivision may be heard immediately, notwithstanding the law pro- 
hibits the hearing of a pétition for naturalizatlon during thirty days pre- 
cedlng any élection in the juriadiction of the court. Any alien, who, at the 
tlme of the passage of this act, is in the military service of the United 
States, who may not be within the jurisdiction of any court authorlzed to 
naturalize aliens, may file his pétition for naturalizatlon without appearlng 
in person in the office of the clerk of the court and shall not be required to 
take the prescribed oath of allegiance in open court. ïhe pétition shall be 
verifled by the affidavits of at least two crédible witnesses who are citlzens of 
the United States, and who shall prove in their affidavits the portion of the 
résidence that they hâve personally known the applicant to hâve reslded 
within the United States. The tlme of military service may be established by 
the affidavits of at. least two other citizens of the United States, which, to- 
gether with the oath of allegiance, may be taken in accordance with the terms 
of section seventeen hundred and fifty of the Eevlsed Statutes of the United 
States after notice from and under régulations of the Bureau of Naturali- 
zatlon. Such affidavits and oath of allegiance shall be admitted in évidence 
in any original or appellate naturalizatlon proceeding without proof of 
the genuineness of the seal or signature or of the officiai character of the 
officer before whom the affidavits and oath of allegiance wére taken, and ghall 
be filed by the représentative of the Government from the Bureau of Nat- 
uralizatlon at the hearing as provided by section eleven of the act of June 
twenty-ninth, nineteen hundred and six. Members of the Naturalizatlon 
Bureau and Service may be designated by the Secretary of Labor to ad- 
mlnister oaths relatlng to the administration of the naturalizatlon law; and 
the requirement of section ten of notice to take dépositions to the United 
States attorneys is repealed, and the duty they perfonn under section 
fifteen of the act of June twenty-ninth, nineteen hundred and six (Thirty- 
fourth Statutes at Large, part one, page five hundred and ninety-six), may 
also be performed by the Commissioner or Deputy Commlssioner of Naturali- 
zatlon: Provided, that it shall not be lawful to make a déclaration of in- 
tention before the clerk of any court on élection day or during the péri od of 
thirty days preceding the day o£ holding any élection in the jurisdiction of 
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the court: Provided further, tliiit Hervice by aliens upou vessels otlier thaii 
of American reglstry, whether continuous or brokeiij shall not be coiisidered 
as résidence for naturalization purposes within the jurisdiction of the 
United States, and such aliens cannot secure résidence for naturalization 
purposes during service upon vessels of forelgn registry. 

"Durlng the time when the United States is at war no clerk of a United 
States cdutt shall charge or collect a naturalization fee from an allen in 
the militàry service of the United States for tlling his pétition or issuiiig 
the certiticaté of naturalization upon admission to citizenship, and no clerk of 
any state court shall charge or collect auy fee for this service unless the 
laws of the state require such charge to be niade, in which case notliing 
more than the portion of the fee required to be paid to the state shall be 
eharged or coUected. A fuU accounting for ail of thèse transactions shall be 
made to the Bureau of Naturalization in the manner provided by section 
thirteen of the act of June twenty-ninth, nineteen hundred and six." 

Section 2 of the act of May 9, 1918 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 4352aa) , provides that : 

"AU acts or, parts of àcts inconsistent with or répugnant to the provi- 
sions of this act are liereby repealed; but nothing in this act shall repeal 
or in any: way enlarge section twenty-one hundred and sixty-nine of the 
Revised: Statutes, except as specified in the seventh sub-division of this act 
and under the limitation thereiu defined, * * * That as to ail aliens 
who, prior to January first, nineteen hundred, served in the Armies of 
the United States and were honorably discharged therefrom, section twenty- 
one hundred and sixty-six of the Kevised Statutes of the United States shall 
be and remain in fuU fprce and effect, anythiug iu this act to the contrary 
notwithstanding," 

The question is whether the words "any alien," appearing in the 
amended act of May 9, 1918, are broader than the words "any alien" 
used in section 2166 of the Revised Statutes which I hâve above quot- 
ed. This last stâtute was passed upon by the Circuit Court of Ap- 
peals of the Fourth Circuit and by Judge Chatfield and Judge Hanford 
in the décisions I hâve cited, and the words "any alien" were held 
to be limited, by section 2169 of the Revised Statutes, to white persons 
and aliens of African nativity and to persons of African descent. It 
might well be held under the reasoning of thèse cases that section 2169 
still limited the provisions of the Act of May 9, 1918, except so far as 
that act by expressly covering native-born Filipinos- and Porto Ricans 
enlarged the former provisions pro tanto, even if section 2169 had 
not been referred to ; but it seems clear that the words of section 2 of 
the Act of May 9, 1918, expressly providing that "nothing in this 
act shall repeal or in any way enlarge section twenty-one hundred and 
sixty-nine of the Revised Statutes, except as specified in the seventh 
subdivision of this act and under the limitation therein defined," 
were intended to préserve the définition of the classes of persons who 
could become citizens of the United States except certain Porto Ricans 
and Filipinos. 

The Naturalization Act of June 29, 1906, repealed sections 2165, 
2167, 2168, and 2173 of the Revised Statutes, while it retained section 
2169, defining the classes of aliens which may be naturalized. This 
section is expressly preserved and practically re-enacted by section 2 
of the act of 1918. ; If the words "any alien" are to be taken literally, 
not only would a meaning be given wholly contrary to existing judicial 
interprétation, but ail the définitions^ of section 2169 would be fen- 
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dered meaningless, and even Ghinése who had served in the army 
could be naturalized, in spite of the express language to the contrary. 
Howéver worthy may hâve been the military services of the petitioners, 
I can find no warrant in the statutes for their naturahzation. The 
words "any ah'en," appearing in the Act of May 9, 1918, are sub- 
ject to prior judicial interprétation, and in my opinion embrace only 
such aliens as could theretofore hâve been âdmitted to citizenship, and 
merely provide more expeditious and favorable terms of admission 
than before existed. 

For the foregoing reasons, the pétitions are denied. 



CARTIER et al. v. DOYLE, U. S. Internai Revenue CoUector. 

(District Court, W. D. Mieliigan, S. D. August 7, 1920.) 

1. Internai revenue <©==7 — Income from sale of timber land attributed to part- 
nership's business of dealing in lumber. 

Under Act Oet. 3, 1917, § 201 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 6336%b^ provifling, relative to the excess profiti9 tax, tliat ail 
trades and businesses in wlilch a partnership or corporation Is engaged 
shall be treated as a single trade or business, etc., income of a partnersliip 
dealing in lumber derlved from an isolated sale of timber land must be 
attributed to the business of dealing in lumber. 

3. Internai revenue <S=> 7— Partnership having invested capital less than that 
iixed net entitled to comp!aln of niethod of deterroining. 

Under Act Oet. 3, 1917, §§ 201, 209, 210 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1918, li 6336%b, 6336%j, 6336%k), imposing an excess profits tax 
at différent rates on partnerships having and those ■ not ■ having an lu- 
vested capital^ and providing a method of détermination wheii the m- 
vested capital cannot be satisfactorily determined, a partnership which 
had invested capital, not nominal in amount, but less than the arbltrary 
or supposititiouB invested capital tixed under the statute, could not com- 
plain of the method employed In flxing it; the tax being correspondingly 
dimlnlshed. 

3. Internai revenue <S=>7 — Persons buying and selling lumber held not "bro- 

kers." 

Partners buying lumber from manufaeturers, reselllng it to their 
own customere, and employing a large amount of capital, were not 
"brokers," as réspected liability for the excess prolits tax, though they 
conducted the business personally with the existence of a small clérical 
office force. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Broker.] 

4. Statutes <©=>219 — Departmental régulations are aids to interprétation, but 

cannot change statute. 

While in doubtful cases departmental régulations may be aids in the 
construction and interprétation of taxing statutes, they can neither add 
to nor subtract from plain congressional enactments. 

5. Internai revenue •'S=»7 — Property of partners pledged as security for bor- 

rowed money is part of "invested capital." 

Under Act Oet. 3, 1917, §§ 201, 209 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 633G%b, 6336%j), imposing excess profits taxes at diiïer- 
ent rates on partnerships having and those not having an invested capital, 
where a ttrm's working capital was borrowed on notes of the flrm, to 

igssFor other cases see same topic & KBY-NUMBER ia ail Key-Numbered Dlgests & InCLexes 
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secure whlch property bf the Individual partners was pledged, tlie prop- 
erty so pledged was a part of the "Invested capital," though by express 
provision of the statute invested capital does net include borrowed money. 

In Equity. Suit by Charles E. Cartier and another, copartners 
doing business as the Cartier-Holland Lumber Company, against 
Emanuel J. Doyle, United States Collector of Internai Revenue for 
the Fourth Collection District of Michigan. Judgment for défendant. 

Butterfield, Keeney & Amberg, of Grand Rapids, Mich., for plain- 
tiffs. 

Myron H. Walker, U. S. Dist. Atty., of Grand Rapids, Mich., and 
Aubin E. Boulware, of Washington, D. C, for défendant. 

SESSIONS, EHstrict Judge. Cartier-Holland Lumber Company 
is a partnership composed of Charles E. Cartier and Edward M. Rol- 
land, and engaged in the business of buying, selling, and dealing in 
timber, lumber, and other forest products. The net income or profits 
of the firm during the taxable year 1917 amounted to $47,018. Of 
this sum, $20,353 resulted from an isolated sale of timbered land, 
and the balance from the regular or customary lumber business of the 
partnership. The company bas never owned any lands, timber, plant, 
mill, or yard, and bas never donc any manufacturing or carried any 
stock of manufactured lumber. Its principal business consisted of 
buying lumber ffom manufa.cturers and reselling the same to its own 
customers. The business was conducted by the partners personally, 
with the assistance of a small clérical office force, one bookkeeper and 
two stenographers. Since its organization, in 1912, the fîrm bas at 
ail times been a heavy borrower of money. According to its books, 
on January 1, 1917, the company's indebtedness to banks, for bor- 
rowred money was the sum of $36,3(X), and its other indebtedness, 
presumably for' lumber purchaséd, amounted to $12,309.22, making 
a total indebtedness of $48,609.22; its accounts and bills receivable 
probably representing lumber sold, aggregated $39,281.72; and its 
other assets, including petty cash, office furniture, Insurance paid, 
and cash in bank, amounted to the sum of $2,108.65, making a total 
of assets of $41,390.37. In other words, at the beginning of the tax- 
able year, the liabilities of the firm exceeded its assets by the sum of 
$7,218.85. The account of each member of the firm was then several 
thousind dollars overdrawn. At the end of the year 1917, the fîrm 
assets exceeded its liabilities by nearly $14,000, which consisted en- 
tirely of profits made during the taxable year. 

Plaintififs' articles of agreement of copartnership contained the 
f ollowing provision : 

"The paid-in capital of the partnership is to be thirty thousand ($30,000.00) 
dollars, any or ail portion of which amount is to be furnished to the partner- 
ship by above-named Charles E. Cartier as the requirements of the partner- 
ship appear, and upon the note or notés of snch partnership ; such note or 
notes not to be made transférable, tior madé items of record. Such notes 
are to be paid at' the earliest practicable opportunity out of the net earnings 
of the partnership business, and to bear légal rate of interest." 
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For a tîme, in carrying out this provision of the partnership agree- 
ment, plaintiff Cartier borrowed money from the banks upon his 
own note, secured by collatéral, and furnished the same to the Com- 
pany. Later, and probably before January 1, 1917, the agreement 
was modified, and vvorking capital was obtained by borrowing money 
from banks upon firm notes, indorsed by both members of the firm 
and secured by collatéral furnished by Cartier; the property so 
pledged as collatéral security in ail cases and at ail times being of 
greater value than the face of the notes. This method was pursued 
during the entire year 1917. 

Plaintiffs, as copartners, made due return of net income of $47,018 
for the year 1917, and voluntarily paid an excess profits tax, com- 
puted at 8 per cent., in accordance with the provisions of section 
209 of title II of the Act of October 3, 1917 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 6336%j), and amounting to $3,761.44. Ap- 
parently their right to a déduction of $6,000 from the income before 
Computing the tax was inadvertently overlooked. Thereafter the 
Commissioner of Internai Revenue, claiming that plaintiffs were not 
entitled to the benefit of the provisions of section 209 of the Act 
of October 3, 1917, but were taxable under the provisions of sections 
201 and 210 of that act (sections 6336%b, 6336%k), assessed against 
them an additional excess profits tax for 1917 amounting to $9,027.46. 
Plaintiffs paid the additional tax under protest and hâve brought this 
suit for its recovery. 

The conclusions reached upon questions of law involved in this case 
may be thus summarized : 

[1] 1. Plaintiffs' contention that, in the assessment of excess profits 
taxes, the income derived from the single timberland deal, amount- 
ing to the sum of $20,353, must be considered and treated by itself, 
and separate and apart from other partnership income or profits, is 
negatived, in express terms, by the statute hère under considération : 
"For the purpose of this title every corporation or partnership not exempt 
under the provisions of this section shall be deemed to be en.gaged in business, 
and ail the trades and businesses in which it is engaged shall be treated as a 
single trade or business, and ail its income from whatever source derived 
shall be deemed to be recelved from sueh trade or business." 

Confessedly the company's principal business was dealing in lum- 
ber, and, under this statute, its entire income must be attributed to that 
business. 

[2] 2. If, during the year 1917, Cartier-HoUand Lumber Com- 
pany had invested capital, within the purview and meaning of that 
term as employed in the statute, more than nominal in amount, ex- 
cess profits taxes upon its income could not be assessed under the 
provisions of section 209 of the statute, and, if the amount of such 
invested capital could not be satisfactorily determined, excess profits 
taxes must hâve been assessed under sections 201 and 210 in ac- 
cordance with proper régulations prescribed by the Commisioner of 
Internai Revenue. If the lumber company had invested capital more 
than nominal in amount, plaintiffs are not in a position to complain of 
the régulations promulgated or of the method employed in determining 
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the amount of tHe firm's invested capital, which forms the basis of 
the computatioh of the taxes, because, under the undisputed évi- 
dence, the arbitrary or supposititious invested capital fixed upon was 
larger in amoùnt than the invested capital actuàlly possessed and em- 
ployed, and the taxes imposed were correspondingly diminished. 
Thèse taxes are assessed upon percentages of incomé to invested capi- 
tal. The larger the capital, the gmaller the percentage and resulting 
tax. 

[3] 3. Plaintiffs are not brokers, within any accepted définition of 
that term. They are paid neither a salary nor commissions for their 
services. They buy and sell lumber, and undertake and assume ail 
the risks and enjoy ail the benefits of a merchandising business^ They 
employ a large amount of capital; their income is dépendent upon 
their pefëonal services and efforts only in the same way and to the 
same extent that the ' f armer v^^ho works his own f arm or the mer- 
chant who conducts his own store dérives his income from his in- 
dividual endeavors. 

[4] 4. The rights of thèse parties cannot be made to dépend upon 
nonstatutory classifications, régulations, or définitions. The statute 
applies to ail trades and businesses, without regard to their class or 
character. While, in doubtful cases, Departmental régulations may be 
an aid in construction and interprétation, they can neither add to nor 
subtract from plain congressional enactments. In this instance, dif- 
férences in the meaning of the terms "invested capital" and "capital" 
are whoUy immaterial. If Cartier-HoUand Lumber Company had 
any invested capital, it was substantial, and not merely nominal, and 
plaintiffs must fail. On the other hand, if the company had no in- 
vested capital, plaintiffs are entitled to recover, regardless of the 
amount of its borrowed or other noninvested capital. 

[ 5 ] That the partnership was doing business upon borrowed money 
is beyond dispute, and that invested capital does not include borrowed 
nioney is settled by the express terms of the statute; but it. by no 
means follows that plaintiffs are right in their contentions. The 
term "invested , capital," as hère used, includes ail worklng capital 
consisting of money or property employed in the business or for its 
benefit, and fumished or "paid in" by one or more of the partners. 
Applying this test, it is clear that this partnership had invested cap- 
ital within the purview and meaning of the statute. In the déter- 
mination of this question, money borrowed from banks or individuals 
other than members of the firm, and solely upon the crédit of the 
firm, muStibe excluded and may not be considered; and, for the pur- 
pose of this décision, it is unnecessary to détermine whether, as claim- 
ediby coUnèel for défendant, money borrowed upon the notes of the 
firttï, indorsed by the individual partners, and largely, if not wholly, 
upon the crédit of the latter, is to be deemed invested capital of the 
partnership. If the original partnership agreement had been carried 
ôut and pèrformed, it would not be claimed that the money s paid in 
and furnished 'by plaintiff Cartier in accordance with its terms would 
not constitute invested capital of the firm, without regard to the 
manner in v^hich or the source from which such moneys were ob- 
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tained by him. The method or plan adop.ted and used in 1917 was' 
a change in form rather than in substance. The évidence shows 
conclusively that, for every dollar of money borrowed frorri the bank, 
property of one of the members of this firm, exceeding in value the 
amount of the loans, was deposited with the bank and pledged as 
collatéral security for the repayment of such borrowed money. The 
property so furnished and pledged became a part of the working cap- 
ital, and was used and employed in the business of the çompany to the 
same extent as if it had been paid directly into the firm treasury. 

Judgment will be entered for défendant, with costs of suit to be 
taxed. 



THE PRINCBSS SOPHIA. 
Pétition of CANADIAN PAC. KY. CO. 

(District Court, W. D. Washington, N. D. October 23, 1920.) 
No. 4r).')3. 

1. Admiralty "S^Vâ — Eqiiity rules as to discovei-y not applicable. 

The admiralty rnlcs promulgated by the Suprême Court uiider- the 
Act Aug. 23, 1842, compreh(>nd a complète procédure in admiralty, and 
are inciepondent of any other rules promulgated by tliat court relating to 
equity procédure, and in rules 27 and 32 (29 Sup. Ct. xlii) provide a 
procédure for the discovery of facts, and the equity rules on tliat subject 
do not govern. 

2. Atfrniralty <^=>75 — Interrogatories should not fish into évidence of adverse 

party. 

Interrogations in a suit in admiralty should not be used merely to fish 
into the évidence which the party Interrogated may produce in support 
of his own allégations. ,, 

3. Admiralty «§='75 — Documents may be subject cf inteiTogatoriesby défend- 

ants. I 

TJnder admiralty rule 32 (29 Sup. Ct. xlii), the défendants in a suit by 
a shipowner to limit liability may interrogate the petitioner regarding 
documents forming the subject-matter of the litigation, but letters tele- 
grams, etc., between the petitioner and its offlcers, agents, etc., are not 
an issue witliin such rule. 

4. Admiralty <S='75 — Oath in answer to interrogatories sufficient, without 

production of documents. 

Under admiralty rule 32 (29 Sup. Ct. xlii) authorizing the défendant to 
require the libelant to answer interrogatories requires only an oath in 
answer thereto, and does not provide an Inspection of documents. 

5. Admiralty <3=>75 — Exhibition of documents should hâve regard to substan- 

trial rights appearing from pleadings. 

Exhibitions of documents in admiralty should hâve regard to the sub- 
stantial rights, and, as a basis for the right to the discovery of such docu- 
ments, the spécial right must appear upon the face of the pleadings. 

6. Admiralty <Sx=>75— Production of privileged communications for inspection 

may not be required. 

Letters, reports, statements, telegrams, etc., between a shipqwner and 
its officers, agents, etc.,; and the members of the crew concerning the 
stranding of the steamer, held apparently privileged, so that théier produc- 
tion for inspection ipight not be required under any law or rule in a 
proceeding by the .shipowner to liinit its iiability. 

®=»For otUer cases see same topic.& KBY-NUMBER in ail Key-Numbered Digeste & luâexea 
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7. Ai&niraity <S==>79 — ^toweirs as to fomts and modes of procédure not arbi- 

trarily a^tpUed. 

While courts of aclmiralty and maritime jurisdiction are glven ample 
powers as to forms and modes of procédure, sucli power must not be 
arbitrarlly applied, but must hâve relation to rules of évidence, or pro- 
mulgated rules of courts, or statutea duly enacted. 

8. Admiralty <S=>Î5 — Production of unspecifled documents for inspection de- 

nied. 

Wliere, in a suit by a shipowncr to limit its liability for the sinking 
thereof, tlie claimants had copies or access to some of the documents, the 
production of vs'hlch was sought to be compelled for inspection, but did not 
specify the partieular documents, as would be required in an action at 
law, under Rev. St. § 724 (Comp. St. § 1409), the motion for production 
of the documents will be denied. 

In Admiralty. Pétition by the Canadian Pacific Railway Company, 
owner of the steamship Princess Sophia, for limitation of liability. 
On motion to require the production of certain documents, etc. Motion 
denied in part. 

Bogie, Merritt & Bogie, of Seattle, Wash., for petitioner. 
William Martin, of Seattle, Wash., for claimants. 

NETERER, District Judge. The petitioner seeks to limit liability 
of claim for damages on account of the vessel Princess Sophia foun- 
dering on Vanderbilt Reef . The claimants take issue, and seek to im- 
press claims for damages. Interrogatories hâve heretofore been fikd 
by the claimants, and exceptions sustained to some and answers made 
to others. The claimants now seek by motion to require the petitioner 
to produce : 

First. "Ail letters, reports, statements, telegrams, cablegrams, Tvireless and 
radio messages, memoranda, containing substance of ail téléphone and radio 
messages, paper writings, and communications of every nature and kind. 
had or passing between any of the otficers, agents, attorneys, and employées" 
of the petitioner, pertaining to the loss of the steamship Princess Sophia, 
to "its offlcers, its crevy, its stranding upon Vanderbilt Reef, while upon 
Vanderbilt Reef its founderlng, the passengers thereon, the keeping or re- 
moving of the passengers and crew from said wreck, the disposition of the 
bodies of the passengers or their effects, and of the salving of said steam- 
ship." 

Second. "Also ail telegrams, cablegrams, radiograms, and messages of 
any kind, letters and memoranda, and substance of any conversation or com- 
munication by téléphone, vi^ireless, or otherwise, sent by any of the officers 
or agents of the petitioner to any of the officers or cvew of the steamship 
Princess Sophia, or received from any of the offlcers or crew of the Princess 
Sophia, by any of the agents or offlcers o£ the petitioner on the 23d, 24th, 
25th, and 26th days of October, 1018." 

ïhlrd. "Also ail letters, telegrams, cablegrams, wireless messages, and 
agreements betvi'een the agents of the petitioner and thelr attorneys, and be- 
tween the attorneys of the petitioner, and also between Capt. Leahbetter and 
K. M. Miller of the Cedar and Capt. J. J. Miller, of the King & Winge, per- 
taining in any manner to their appearing before and givlng testimony before 
the Canada commission appointed to investigate said wreck, showlng the 
araount of money paid to eacli of them for golng to and appearing before 
said commission and givlng their testimony, or for any other purpose what- 
soever, or at ail, together with a statement of the costs and expenses and 
of au moneys paid out or expended, and to whom paid, by the petitioner, in 
connection with the stranding and founderlng of said steamship and the 

^ss>Foi other cases see eam« topic & KEY-NUMBBR in ail Key-Numbereâ DIgests & Indexes 
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loss of the llves of the passengers thereon, and of ail vessels sent to stand 
by said wreck, or subséquent • services rendered in connection witb the salv- 
ing of said wreck, gathering and disposing of the bodles of the passengers, 
witli a copy of the contracts, if any, made -with al! of said vessels as to thelr 
golng to said wreck; and the parties thereof standing by or rendering such 
services." 

Fourth. Eequest is made for the passenger list, names, destination, class, 
also naines, âges, and résidences and position of every offlcer and member 
of the crew upon the Instant voyage, and also upon the three prior voyages 
of said steamship. 

Flfth. To produce and leave with the spécial commissioner, for claimants' 
proctoi's' inspection, "use and évidence," ail the ship's legs, and ail the pilot 
house logs and scrap logs of the steamshi]) Princess Sophia, covering a period 
of three years iminediately prior to the foundering, and ail reports made by 
any of the offlcers of the crew for three years, and ail its records and routes 
and courses navigated through the three years immediately prior to the 
foundering, and ail reports, records, and accounts kept and made by the offl- 
cers in charge of said ship, showing the number of times said steamship 
had been wrecked and gone ashore, and under what circumstances and con- 
ditions, or whether said steamship ran ashore and on reefs during the sis 
years immediately prior to foundering of said steamship. 

Sixth. To produce and leave with the spécial commissioner, "for inspec- 
tion of claimants' proctors and use and évidence, ail of the telegrams, re- 
ports, papers, logs, maps, charts, and exhibits withdrawn by the petitloner, 
its officers, agents, or attorneys from the office of the deputy Minister of Ma- 
rine of the Dominion of Canada, at Ottavya, Canada," being exhibits intro- 
duced before commission appointed by the Minister of Marine of the Do- 
minion of Canada for the purpçse of investigating the Princess Sophia 
wreck. 

Seventh. To produce and leave with the spécial commissioner, "for In- 
spection of claimants' proctor and use as évidence," ail diaries, letters, tele- 
grams, notes, and memoranda of every kind and description, made by any 
of the passengers of or coneerning said wreck, or found upon the bodies of 
any of the passengers, or floated from said wreck, or about said wreck, in 
the possession of the petitioner or any of its officers, agents, or employées. 

In support of the motion claimants cite sections 724 and 862, Rev. 
Stat. (Comp. St. §§ 1469, 1470), and equity rule 58 (198 Fed. xxxiv, 
115 C. C. A. xxxiv). Section 724 reads: 

"In the trial of actions at law, the courts of the TJnited States may, on 
motion and due notice thereof, require the parties to produce books or 
writings in their possession or power, which contain évidence pertaining to 
the issue, in cases and under circumstances where they niight be compelled 
to produce the same by the ordinary rules of proceeding in chaneery. * * * " 

Section 862 reads: 

"The mode of proof in causes of equity and of admiralty and maritime 
jurisdiction shall be accordhig to rules now or hereafter prescribed by the 
Suprême Court, except as hèrein specially provided." 

Equity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) reads: 

"The plaintiff at any time after tlling the bill, and not later than twenty- 
one days after the joinder of issue, and the défendant at any time after 
filing his answer and not jater than twenty-one uays after the joinder of 
issue, and either party at any time thereafter, by leave of the court or 
judge, may file interrogatories lu writing for the dlscovery by the opposite 
party or parties of facts and documents material to the support or défense 
of the cause, with a note at the foot thereof stating which of the intesfroga- 
torles each of the parties is required to answer, but no party shall file 
more than one set of interrogatories to the same party without leave of 
the court or judge," 
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Section 917, R, S. (Comp, St. § 1543), reaàs- 

"The Suprême Court shall hâve power to preserlbe, from tlme to tlme, 
and in any manner not Inconaisteut with laws of the United States, the 
• ♦ ♦ modes of • « • taking and obtalning évidence, of obtalnlng 
discovery, * • * to be used, in suits in equity or admlralty, by the • ♦ • 
district courts." 

Section 918, R. S. (Comp. St. § 1544), provides that: 

"The several • • • District Courts may, from time to tlme, • • • 
make ruies * * * as may be neeessary or convenient for the advance- 
ment of Justice and the prévention of delays in proceedings." 

As to admiralty and maritime cases on the instance side of the 
court, in pursuance of Act Aug. 23, 1842, c. 188, 5 Stat. 516, rule 
27 (29 Sup. Ct. xlii) provides: 

"In ail libels in causes of civil and maritime jurisdiction, whether in rem 
or in personam, the answer of the défendant to the allégations in the libel 
shall be on oath or solemn affirmation, and the answer shall be full and ex- 
pllcit and distinct to eaeh sepàrate article and separate allégation in the 
libel, in the same order as nurabered In the libel, and shall also answer in 
Hke manner each ihterrogatory propounded at the close of the libel." 

Rule 32 (29 Sup. Ct. xlii) provides: 

"The défendant shall hâve^ right to requlre the Personal answer of the 
libelant upon oath or solemn affirmation to any Interrogatories which he 
may, at the close of his answer, propouhd to the libelant touchlng any matters 
chargea in the libel, or touching any inatter of défense spt up in the an- 
swer, subject to the like exception as to. matters which shall expose the 
libelant to any prosecutlon or punlshment or forfaiture as Is provjded in 
the thirty-lirst rule. In default of due answer by the. libelant to sucb intei^- 
rogatorles, the court may adjudge the libelant to b^, Iri default, and |dispiisa 
the libel, or may compel his answer in the premlses by attachment, or take 
the subject-matter of the interrogatory pro confesso in favor of the défend- 
ant, as the court, in Its discrétion, shall deem most fit to promote public 
Justice." I : 

[1] The rules promulgated under the act of 1842, supra, compre- 
hend a complète procédure in admiralty and are independent of any 
other rules promulgated by thç Suprême Court relating to equity pro- 
cédure, and provide a procédure for discovery of facts as appears in 
rules 27 and 32, supra. While, as stated by the claimant, admira.lty 
courts procéed upon équitable principles, and the provisions of the 
equity rules should obtain, since admiralty courts are not restricted 
by the technical rules of the common law, the admiralty court has 
laid down its rules of procédure and, as is stated in The Fred E. 
Richards (D. C.) 248 Fed. 956, it would resuit in confusion to borrow 
equity rules in an admiralty procédure. 

[2] Judge Hand, in Coronet Phosphate Co. (D. C.) 260 Fed. 846, 
said: .; 

"Interrogatories • • • serve two purpoges, jto&mplify the pleadlngs of 
the party interrogated, and to procure évidence in support of the libel or 
défense of the party interrogated. * • * They,. should not,' however, be. 
used m,erely to flsh into the évidence which the party ; interrogated may 
prpduce in support of his own allégations." f , 

If this is true of the procédure under express admiralty rule, much 
more emphatic is the thought when it is attp.mnted under a 'borrowed^ 
rule. 
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[3, 4] Under rule 32 claimants hâve a right to interrogafô pefà'tîdri- 
er upon any matter charged in the libel, ail documents forming the 
subject-matter of the litigation may be the. subject of interrogatories, 
The letters or. telegrams, etc., communicated to the ' petitioner are 
net an issue in the pleadings, but are only sought as evidentiary mat- 
ter. While claimants may interrogate a petitioner upon any material 
fact in issue, the rule requires only the oath in answer thereto, and 
this has been given in the interrogatories propounded. There ap- 
pears no rule applicable to the inspection of documents. Judge Brown, 
in Havermeyers, etc., v. Compania, etc. (D. C.) 43 Fed. 90, said: 

"The Eiiglish practice, which provides for the production of documents 
• * * in admiralty, Is fouilded upon express statutory provisions and 
definite rules of court. * » • We , hâve no such statute applicable to 
proceedings in admiralty." 

[5] Section 724, supra, relates to actions at law only. Judge Brown, 
in Havermeyers, supra, reviewing the modes of discovery, predicates 
the présent right upon the principle of actio ad exhibendum, and while 
in our admiralty proceedings the distinctions of form are disregard- 
ed, exhibitions of documents should hâve regard to the substantial 
rights, and as the basis for right to the discovery spécial right must 
appear upon the face of the pleadings. 2 Story, Eq. Jurisprudence, §§ 
1490, 1491. The practice requiring an exhibition of ail correspondenCe, 
accounts, books of entry, etc., says Judge Brown — 

"is répugnant to the spirit of our jurisprudence, which has always jealous- 
ly guarded the private affairs of litigants from the unnecessary prylng of 
thelr adversaries. No précèdent can be found for it, either in equity or 
admiralty." t ,r 

[6] The motion of the claimants could scarcely be more far-reach- 
ing. The communications sought, as now presented, appear privileged, 
and a production' for inspection may not be required under any law or 
rule. Cully v. N. P. Ry. Co., 35 Wash. 241, 77 Pac. 202. It appears 
that some of the matter sought by the claimants is a matter of public 
record before a spçcial court of inquiry in>British Columbia, and clajrnr 
ants hâve access thereto, and it was stâted at bar that they hâve 
•copies of such hearing, exceptmaps, and some of the messages sought 
are given in answers to interrogatories propounded in this prdceed- 
îng. The Suprême Court iri Carpenter v. Winn, 221 U. S. 533, 31 
Sup. Ct. 683, 55 L. Ed! 842,>said:; :,. :" . 

■ "* * • A bill of discovery catinbt be used raerely for the pùrppse of 
enabling the plaintifC in such a bill to pry into the case of his advei-sary 
to learn its strength or wealiness. A discovery sought upon suspicion, sui- 
niise, or vague guesses is called a 'fishing bill,' and wUl be dismissed.. - Story, 
Kq. ri. §§ 320 to 325. Such a bill must seek only évidence which is material 
to the support of the complainant's own case; and prylng iuto the nature of 
his adversary's case will not be tolerated." , 

[7, 8] While ample powers are given to courts of admiralty and 
maritime jurisdiction as to forms and modes of procédure, it is a 
power "héld in trtfSt for the benefit of litigants," arid to be applied to 
the practical needs of justice. The Alert, 40 Fed. 838; The Hudson 
(D. C.) 15 Fed. 175; Deslions v. La Compagnie, etc., 210 U. S. 95, 
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28 Sup. Ct. 664, 52 L. Ed. 972. This power, however, must not be 
arbitrarily applied, but must hâve relation to rules of évidence, or 
promulgated rules of court, or statutes duly enacted. As now advised, 
claimants, it appears, hâve a copy or hâve access to the public record 
of the évidence before the Canadian commission appointed by the 
Dominion government to inquire into the sinking of the steamship 
Sophia, where the information hère sought is disclosed. If that rec- 
ord discloses documents, etc., material to the tendered issue, claimants 
would in an action at law be required to specify the particular letter 
or message, etc., desired, giving the contents and relevancy to his 
contention under section 724, R. S. 

The motion is denied, except that the log for the steamship Sophia 
for the three years immediately preceding the sinking shall be pro- 
duced before or at the trial. 



LINDSEY V. ALLEN, Atty. Gen. of Massachusetts, et al. 

(District Court, D. Massachusetts. Septeniber 21, 1020.) 

No. 1019. 

1. Physicians and surgeons <S=35(1) — Jlaiice of registration board immaterial, 
if applicant was not entitled to registér. 

In a suit to compel the state registration board to registér plaintiffi as 
a physiclan and surgeon, the alleged malice of the board In denylng regis- 
tration Is immaterial, if under the state law plaintiff was not entitled to 
registration. 

5, Physicians and surgeons ©^JSd) — Under Massachusetts statute, registra- 

tion without examination three years after enactment is prohibîted. 

The provision of St. Ma.ss. 1894, c. 458, § 3, authorlzing registration 
of practitioners of medicine on payment of a fee of $1, was limited by 
section 8 of the same aet, requiring examination of ail applieants on and 
after January 1, 1895, so that a previous practitioner, who dld not apply 
for registration until 1898, was not entitled to registration without ex- 
amination. 

8. Injiinction <S=»109 — ^Malice of board in prosecuting physidan for practicing 
without lic^nse immaterial. 

In a suit to restraln the prosecution of plaintiff for practicing medicine 
without a license, the alleged malice of the registration board In in- 
stituting numcrous proseeutions against aJaintiff In the state courts, 
while permittlng others to practice who had never passed examination, 
was immaterial, if plaintiff was guilty as charged in the proseeutions, and 
there was no showing that the act was being admlnlstered in an uncon- 
Btltutional way. 

4. Physicians and surgeons <S=>1 — State has power to except certain classes 
from opération of Médical Registration Act. 

The exception from the opération of the Massachusetts statute for the 
registration of physicians and surgeons of some classes of practitioners 
that many would regard as swindlers does not exeeed the power of tho 
state to embody its own convictions and policies in its laws. 

6. Courts €=»508(7)^State proseeutions under unconstitutional statute can- 

not be enjoined, if question can be raised therein. 

The fédéral court will not interfère wlth proseeutions in the state 
courts, where there is no iinpediment interposed to the ralsing in those 

^ssFor otlier cases see same topic & KEY-NUMBSR Id &U Key-Numbered Digcsta & Indexes 
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prosecutlons of any défense which accused may hâve, or may thlnk he 
has, under the Constitution of the tJnlted States. 
6. Courts <$=>508(7) — In prosecution, stipulation not to piuctice medicine 
beld not ground for enjoiniug subséquent prosecutions. 

A stipulation by accused not to engage in the illégal practice of medi- 
cine, entered in a prior prosçcution for that offense, would not preclude 
accused from attacking the state statute as contrary to the United States 
Constitution In a subséquent prosecution, and so such stipulation Is not 
ground for injunctlon by the United States courts against prosecutions. 

In Equity. Bill for injunction by Willard M. Lindsey against J. 
Weston Allen, Attorney General of Massachusetts, and others. Mo- 
tion for injunction denied, and bill dismissed. 

Hector M. Hitchings, of New York City, and Henry N. Rica, for 
plaintiff. 

Arthur E. Seagrave, Asst. Atty. Gen. of Massachusetts, for défend- 
ants. 

Before HOLMES, Circuit Justice, ANDERSON, Circuit Judge, and 
MORTON, District Judge.. 

HOLMES, Circuit Justice. This is a bill in equity brought against 
the Attorney General of Massachusetts, two District Attorneys of the 
same State and the members of its Board of Registration. The prayers 
are that the Board be ordered to convene and to issue to the plaintif! 
a license to practise medicine upon payment by the latter of the stat- 
utory fee of one dollar; that ail the défendants be restrained from 
maintaining any criminal or other proceedings against the plaintiff 
because of his practicing medicine and prefixing Dr. or affixing M. D. 
to his name without a license or on the ground of his character; that 
it may be declared that the plaintiff bas a vested right to practise 
medicine and to call himself Dr. and M. D. of which he cannot be 
deprived by a Massachusetts statute ; and that it also may be declared 
that the patenting and sale of his medicines under the laws of the 
United States cannot be prevented by any act of the défendants or law 
of the State. 

By Chapter 458 of the Acts of 1894 the State Board of Registration 
was established with the duty to examine applicants and to issue certif- 
icates to those who passed the examination and complied with the pro- 
visions of the Act. By section 3 every person who had been a practi- 
tioner of medicine continuously for a period of three years next prior 
to the passage of the Act, upon payment of a fee of one dollar was en- 
titled to registration and a certificate, but by section 8, on and after 
January 1, 1895, ail applicants were to be examined, thus allowing a 
ïittle less than seven months for the opération of section 3, as the act 
was approved on June 7, 1894. The Statute was amended by Chapter 
230 of the Acts of 1896, and the two with some further modifications 
were taken up into Chapter 76 of the Revised Laws of the State. 

The bill allèges that the plaintiff had practised medicine for more 
than eight years before the passage of the Act of 1894, calling himself 
Dr. and M. D., that he did not know of the Statute until January, 1898, 

^=>For other cases see same topic 4 KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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arid thén tendered a dollar to the Board and demanded a certîficate 
which was refused. It also, allèges that he continued to practise with- 
out molestation until 1914, and had discovered remédies of which it 
is enough to say that thçy are alleged to cure tuberculosis, blood clots, 
fistulas, cancers, gallstones, and syphilis. Since 1914, he has been con- 
victed several times of practising medicine without a license, etc., and 
fined under the pénal provisions of the Statutes and in one case pleaded 
nolo contendere and "was discharged tipon entering into a stipulation 
'to never again engage in the illégal practice of medicine.' " He 
had applied several times to the Board for a license, demanding it as 
of right, not offering to submit to the statutory examination, but the 
Board has rejected the applications and; it is alleged, has then mali- 
ciously caused the above mentioned criminal proceedings to be in- 
stituted against him. There are extensive allégations of the merits of 
the plaintiff and the demerits of the Board which it is unnecessary to 
State more at length. There is no allégation that the sale of the plain- 
tiff's compounds has been or will be interfered with apart from his 
attempt to style himself Dr. or M. D. Affidavits are filed iri support of 
the above allégations. The case came on before us on a motion by the 
plaintiff for a preliminary injunction and a counter motion by the 
défendants that the bill be dismissed. An answer has been filed con- 
taining a demurrer, and the plaintiff'. admittèd at the hearing that 
the bill should be dismissed if in our opinion it could not be main- 
tained upon the pleadings and affidavits introduced. 

[1-4] We say that the charges éf malice and improper. motives 
against the Board are immaterial, even if otherwise sufficient, because, 
whatever may hâve been the animus of its members, it was its plain 
duty under the statute to refuse a demand for, a certificate without 
examinati'dh, when the demand was not made until 1898. Section 8 
limited the opération of section 3, and even if the time allowed was 
short, the plaintiff was not entitled to wait three years. As to the 
prosecutions, it seems that the plaintiff was guilty under the act and 
hère again the motives for institutihg them were immaterial. It is 
alleged that the Board permitted others to practise who had never 
passed ah exaniination, but nothing sufficient appears to show that the 
act is administered in an unconstitutional way. We perceive no valid 
ground open on the bill for contesting the çonstitutionality of the Act. 
A's'to the plaintiff's right to call hirhself M. D. and to practise medicine 
it is enough to say that the law gave him a f air chance to préserve the 
stipposed rights and that he, let it go by. Whether M. P. does not 
convey the implication that the person affixing those letters to his name 
has received a degree from an authorized source and therefore was in 
this case a fraud in contemplation of law, we need not consider. The 
exception from the opération of the statute of some classes of practi- 
tioners that many people would regard as swindlers does not go be- 
yond the. right of the State to hâve its own convictions and its own 
policy and to enibody them in law. ,. 

[5,6] In view of what we hâve said it is enough to add that at 
least there is no such clear infraction of the plaintiff's rights or im- 
pediment to his asserting any defence that he may think he has under 
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the Constitution of the United States if he is indicted again as to war- 
rant this court's interfering with the regular processes of justice in 
the State. There is no déterrent. The stipulation above mentioned, 
even if it was more than an understanding outside the record, which 
does not appear, would présent no obstacle to any defence upon a new 
indictment, probably would be disregarded for ail purposes if the 
statute should be held unconstitutional, and whatever its effects, was the 
act of the plaintiff not of the Statute. If this bill should be entertained 
any criminal might seek an injunction in the courts of the United 
States to prevent the regular administration of the State laws whenever 
a question as to their constitutionality could be raised. Hère however 
we see no ground for even a reasonable doubt that on the questions 
before us the Act was within the power of the State, 

Motion for injunction denied. 

Bill dismissed with costs. 



THE GOWANLS. 

(District Court, E. D. New York. November 16, 1920.) 

Collision '^^='95(1) — Both tug and ferry lield at fault for collision between 
tow and ferry. 

On Ubel to recover damages f rom a collision between a barge in tow 
and a ferryboat, where the tow and ferry were meeting on substantially 
parallel courses, the tug held at fault for attempting to cross the bows of 
the ferryboat when it was too late for such maneuvcr, and the ferryboat 
held at fault for approaching too close to tlie tug without agreement for 
passing arranged by wliistles. 

In Admiralty. Libel by the Underclifï Terminal & Warehouse Com- 
pany against the ferryboat Gowanus, in, which the City of New York 
was impleaded. Decree rendered for libelant, against both respondents. 

Henry A. Rubino and Finis E. Montgomery, both of New York City, 
for libelant. 

John P. O'Brien and Mr. CarroU, both of New York City, for re- 
spondeiit. 

CHATFIELD, District Judge. The pleadings in this case set forth 
situations which are exactly like those now stated by the captains of 
the two boats, and which make out two différent stories, both of which 
contain impossible éléments. 

The accident happened on February 18, 1916, sô that the witnesses 
are gping back over four years in their recollection. Both captains 
hâve reconstructed the positions and the situation of the boats, so as 
to explain the matter as laid out iri the pleadings, and, as usual, the 
facts appear to make out a probable situation rather than either one 
of the impossible situations which they claim. 

In the first place, this accident happened in broad daylight. The 
boats were at no time at which they had anything to do with the move- 
ments bf each other mofe than 1,000 feet apart. There was no press- 
ing circùm'stance affectingthe handling of either boat. The Taylor, 

<Ê=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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which had two barges on h'er port side and one on lier starboard side, 
having corne down the Hudson river, had gone across below Governors 
Island on a course which would bring her into the Red Hook Channel 
on her way to Pier 4 of the Bush Terminal. This necessitated a pas- 
sage down Red Hook Channel for a distance of 2,000 or 3,000 feet. 
The ferryboat, which had corne out from the Thirty-Ninth street 
ferry slip, Brooklyn, had approached the Red Hook Channel from the 
southeast on a course which would necessitate her passing through the 
Red Hook Channel in a position vvhich is not only the customary route 
of the ferryboats, but is a compass course, as I know from the many 
matters which hâve been disposed of in other cases. The course of 
the ferryboats is thus a matter of habit, and is followed with very 
slight déviation. This would take the ferryboat on a course parallel 
to that of the Taylor, but in an opposite direction, for the 2,000 or 
3,000 feet up and down the Red Hook Channel. The courses of both 
boats would thus be parallel to the bulkhead wall of the Erie Basin, 
and the captains of both boats agrée that they were proceeding paral- 
lel to that wall. 

The captain of the ferryboat saw the Taylor coming across and turn- 
ing into the Red Hook Channel, and assumed that she was bound for 
the Erie Basin. No confusion was caused by the fact that she was at 
least as far over as the center of this channel, or on the port side of 
mid-channel, and the ferryboat intended to go up the channel and 
pass the Taylor starboard to starboard. 

The captain of the Taylor, on the other hand, saw that the ferry- 
boat was turning into the Red Hook Channel, and that she was ap- 
parently passing by, so as to pass the Taylor, either starboard to star- 
board, or port to port, as she might proceed to the point of meeting. 

Neither of them indicated by any whistle signal the course that they 
intended to f ollow until they were comparativély close together. There 
is no dispute that two vessels, one of which was the Dolphin, or a de- 
stroyer, passed down the Buttermilk Channel, one on each side of the 
Taylor and went by the ferryboat port to port. Apparently the 
ferryboat had not yet reached a position where it was necessary for 
her to signal the naval vessels, nor for the naval vessels to signal her. 
In fact, the ferryboat either gave way to the naval vessels, or so di- 
rected her course that the naval vessels went across her bow without 
difficulty, and actually passed her on port to port courses. 

There appears to hâve been a tow coming around the lower point of 
the Erie Basin and close enough to the Brooklyn shore to make it diffi- 
cult for the Taylor to go down on the inside of the ferryboat. 

The captain of the Taylor testifies that, when he saw that the ferry- 
boat was proceeding, as he thought under a port helm, to pass astern 
of the naval tug, and when he realized that the situation was close 
enough to make some signal necessary, he decided to blow a one- 
whistle signal and attempt to pass outside of the ferryboat; that is, 
port to port, according to the rules. Both captains agrée that this one- 
whistle signal was given, and it appeared that the boats at the time 
were but a f ew hundred feet apart ; the ferryboat fixing the distance 
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at 600or 700 feet, and the Taylor fixing it less. The resùlfwould in- 
dicate that the boafs were doser together than 600 or 700 feet. 

The Taylor did, under thi^ one-whistle signal, port herhelm and 
attempt to move out. The ferryboat apparently made no change of 
helm, but blew three whistles, reversed, and attempted to stop. 

There is nothing to indicate that this of itself was any wrong ma- 
neuver on the part of the ferryboat, as the vessels were apparently too 
close for any change of course at that time. The boats came together 
with the port forward corner of the outside port barge in the tow of 
the Taylor striking on the starboard side of the front of the ferryboat. 
The momentum of the ferryboat caused the vessels to crash further 
together, with the deck or overhang of the ferryboat riding over and 
across the barge, which thus was carried far enough aft on the ferry- 
boat to damage the superstructure on the starboard side of the ferry- 
boat, while the injury inflicted by the ferryboat to the barge was just 
aft of the port forward corner, as testified to by Mr. Bushey. 

That explains the location of the injuries, and makes it apparent that 
the accident could not hâve happened as the captain of the Taylor de- 
scribes it ; for his story is that the ferryboat executed a letter S ma- 
neuver and struck the barge a blow which could hâve been inflicted 
only by a boat that was overtaking the barge, instead of her meeting 
head on. 

The captain of the ferryboat has described the way the boats came 
together, and there seems to be no reason now to doubt that the blow 
occurred as he said, with the exception that apparently the boats were 
not on as much crossing courses as he would indicate. 

Both witnesses bave attempted to place their boats at the extrême 
position according to their own stories. It would appear that the Tay- 
lor was not as far inshore as the captain of the Gowanus places her, 
because it would bave been a physical impossibility for the Taylor to 
hâve made the turn and covered the distance in the time which elapsed, 
if she had been that much closer to the Brooklyn shore. Besides, if 
she had been in that position, the ferryboat could hâve run around her, 
and I am satisfied that no captain woud bave blown a reverse whistle 
and attempted to stop, if he had had clear water ahead of him and 
on his port hand, when given a signal by a heavily laden tow working 
against the tide, which was 200 feet or more to the starboard of his 
course. 

I shall find, therefore, that the vessels were on courses substantially 
not far apart ; that the Taylor was misled by the movements of the 
naval tug and of the ferryboat, when viewed in conjunction with the 
présence of the tow coming around the Erie Basin, and that she then 
attempted to cross the bow of the ferryboat and to indicate her de- 
sires by one-whistle signal. Her captain should hâve realized that it 
was too late to do so, and was négligent. 

On the other hand, I think that the captain of the Gowanus was 
misled by the idea that the Taylor was going into the Erie Basin, or 
was intending to round the corner of the Erie Basin, to go into the Go- 
wanus Creek, and that he held his course and indicated no whistle 
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signal untilhe was too close to the tow o£ the Taylor te maneuver 
safely at the speed at which he was going with the tide. 

Therefore, both capta.ins were at fault for the situation in which 
they found themselves, and responsibility should be divided. 

I will divide the damage between the ferryboat and the Taylor. The 
libelant may recover for the barge. 



M. & J. TRACY, Inc., v. MARKS LISSBEROER & SON, Inc. 

(District Court, E. D. New York. November 15, 1920.) 

1. Wharves «S^SiXe) — Consignée held lîable for Injury at public dock. 

A consignée, who directed the barj;e to be sent for unloading to a 
public dock, wbere It was known It would ground at low water, is 
llable to the. barge ôWner for injviries eaused by a rock in thê bottom at 
that berth ; ; the consighee's remedy, if any, baing agalnst the municlpality 
in coutrol of the dock. 

2. Wharves '§=?20(3) — Consignée must give warning of ne«essity to breast 

ont yessel at <Iock. 

AVhere thé consignée directed a barge to be sent to a publie dock for 
unloading, and' It appeared that, under some circumstances, but not 
always, it wa? necessary to breast out vessels frpm the dock, the con- 
signée is liable for injuries from a détective condition of the berth, wh,ere 
he did not give warning of the neeessity for breasting out under the 
conditions, though he would not hâve been liable if that Was necessary 
under ail conditions and the master of the barge was familiar with the 
dock. 

In Admiralty. Ubel by M. & J. Tracy, Incorporated, against Marks 
Lissberger & Son, Incorporated. Decree rendered for libelant. 

Foley & Martin and W. J. Martin, ail of New York City, for libel- 
ant. 

White & Case and Allen McCarty, ail of New York City, for re- 
spondent. ' 

CHATFIELD, District Judge. The testimony shows that the barge 
Albany sank opposite to the' northerly end of West street, in Long 
Island City. West streèt runs out to the south side of the slip or 
body of water known as the Standard Oil creek. The bulkhead at 
this Street is used as a public slip and is maintained by the city, al- 
though practically every one who 'uses the berth has to encroach 
on the oil properties on either side of the street. It must be held from 
the testimony that the boat was in good condition and not leaking when 
she arrived there with a cargo of coal, which would give her a draft 
of some 6 or 7 feet. She arrived Thursday night, was reported some 
time that night or Fridày, and on Friday af ternoon was observed to be 
sinking, She stayed on the bottom until Monday, when her cargo of 
coal was takeh off, and during that time was observed to lie at an 
angle, with hér stern some 1% or 2 feet higher than the bow, and in a 
position some 10 or 12 feet from the face of the bulkhead. 

It ïs.not necessary to go into the différences in the testimony, because 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the only witness for the respondent who had anything to do with the 
boat or her condition is manifestly confused in his recollection. 

On Monday the boat was pumped out and her cargo removed, 
when she floated and stayed afloat until taken to a dry dock in Jersey 
City, where a boulder was found imbedded in her bottom, some 6 or 
7 feet forward of the stern, and held in a break in three or four of the 
bottom planks. The boat was consigned to this public wharf by the 
respondent. If the wharf were a private wharf, maintained by the 
respondent, upon a similar showing of facts the libelant would be 
entitled to a decree, as thei-e seems to hâve been no fault on the part 
of the captain of the vessel or of the libelant, and no sounding or test 
of the slip would hâve disclosed the particular boulder which caused 
the damage. 

[1] According to the testimony the captain loosened the Une, so she 
could rise and fall with the tide, and no instructions were given to 
breast the boat ofï any distance from the wharf, although the stevedores 
who unload customarily in that place testify that they ordinarily breast 
ofif vessels to avoid their being injured at low tide. Under such cir- 
cumstances the consignée would be responsible, if the condition of 
the berth is within his control. When the consignée dépends upon an 
independent contracter to furnish a berth for him, or when he uses a 
public dock, the duty rests upon the consignée to see that proper warn- 
ing is given as to the way in which the berth should be used, if 
the consignée has been in the habit of using that particular berth, 
80 as to be familiar with its gênerai condition. That would seem to be 
the situation in this case. But in addition, if the consignée was not 
bound to give warning, or to take any particular care of the boat at the 
dock, then his reliance upon the maintenance of the public berth by the 
city is the reason why he goes to no trouble himself and assumes that 
the berth is safe. Under thèse circumstances he is responsible for the 
care of the vessel which is placed by him in the berth, and he in turn 
must look to the parties maintaining the public berth for which he 
pays hire, if they do not furnish him with a safe berth. 

The libelant cannot be compelled to look to any one except his con- 
signée, where an accident occurs through an obstruction the présence 
of which could hâve been discovered by ordinary care, or what would 
be reasonable care in maintaining a safe berth. This is not the case 
of a temporary or floating obstacle, for which no one could be held re- 
sponsible or shown to hâve failed to take reasonable notice of its 
existence. The consignée is primarily liable, and whether or not 
he can relieve his responsibility by bringing in any other party does 
not affect the right of the libelant to recover. On the testimony 
the libelant should hâve a decree, and the amount of damage shouicl 
be determined on a référence. 

Mr. McCarty: May I call your attention to just one thing, for 
such considération as you désire to give it, in view of the turn your 
opinion has taken ; that is, the uncontradicted testimony of Mr. Siev- 
ern, a stevedore of long expérience in those waters, to the effect that 
he on numerous occasions had unloaded boats that belonged to the 
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libelant at this very dock, indicated a certain amount of knowledge 
and familiarity with the conditions there on the part of the libelant? 

[2] ïhe Court: I referred to that because I conceived of a situa- 
tion where the responsibility for not breasting a boat in a place where 
every one knows they hâve to take bottom might rest upon the cap- 
tain. Where both ' the consignée and the captain, or the employers 
of the captain, know that the boat has to be breasted out, or has to lie 
on the bottom, and they take the risk of letting her lie on the bot- 
tom, the necessity of giving warning to breast the boat out may be 
removed. We frequently hâve cases where the question turns up- 
on vi^hether the captain did properly breast out his boat, everybody 
assuming that that is what he should do. But I do not think the 
évidence in this case shows just that kind of a situation. Hère 
was a berth that according to the testimony was used both ways, 
and it would dépend upon the draft of the vessel, the character of 
its cargo, the conditions under which the boat went there, whether 
it was the duty of the captain to breast out, or whether it was the 
duty of the consignée — that is, the person maintaining the slip — to ob- 
tain sufficient information as to whether breasting out was neces- 
sary. 

I do not think the testimony in this case goes so far as to show 
that either the libelant or the libelant's captain was informed of the 
nature of this berth as to any danger, from which the responsibility 
rested upon them to breast the boat out in any event. That question 
of law dépends on the facts of the case, as I see it. I do not think 
in this case, that the captain was called upon to do it. If the case was 
différent, and such testimony had been put in, I anticipate that that 
might be the issue in the case; but I think it has been removed by 
the testimony hère, so that I do not view the case in that light. 
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DEMPSEY V. MARYLAND TRANSP. CO. 
MILLER FERTILIZER CO. v. SAME. 

(District Court, D. Maryland. December 22, 1920.) 

1. Towage <S=11(10)— Tug liable for loss of tow. 

Owner of a tug held liable for loss of a barge in tow, where the master 
left port with three barges wlien storm signais were displayed, aiid on 
encounterlng weather no worse than should hâve been anticipated aban- 
doned the barges and failed to take any action to save them after the 
storm had abated. 

2. Shipping '§=20'8 — Tug owner net entitled tfl limitation of liability for lest 

tow. 

The owner of a tug, which failed to send assistance to barges for two 
days after being notifled that the tug had cast them loose In Chesapeake 
Bay during a storm, held not entitled to limitation of liability for one 
which had sunk in the meantime. 

In Admiralty. Suit by John J. Dempsey, trading as Dempsey & 
Sons, and by the Miller Fertilizer Company, against the Maryland 
Transportation Company. Decree for libelants. 

Lord & Whip, of Baltimore, Md., for libelants. 

Whitelock, Deming & Kemp, of Baltimore, Md., for respondent. 

ROSE, District Judge. The libelants in thèse Consolidated cases 
seek compensation for the barge Curtin, and for its cargo of fertilizer 
lost when, on the 7th of last March, it foundered in the Chesapeake, 
in conséquence, as is alleged, of the default of the respondent's tug 
Seminole. The respondent dénies liability, and in the alternative seeks 
to limit it to the value of the tug. 

[1] On the fîrst issue, the libelants must prevail. It is probable that 
the Seminole would hâve had difficulty in taking care of a tow of 
three laden barges in anything like stormy weather. Nevertheless, its 
master started from Baltimore, in early March, when storm signais 
were flying, and the barometer falling. In the bay, between the Pa- 
tapsco and the Severn, he was caught in a heavy blow, which, however, 
does not appear to hâve been any worse than might at that season of 
the year hâve been anticipated from the weather indications accessible 
to him when he left port. His story of his difficulties, and of the 
way he dealt with them, as told by himself and other witnesses, does 
not inspire confidence in either his skill or his courage. When the gale 
became heavy, he eut ofï the barges he had in tow. He says, before 
doing so, he whistled them to anchor, although it does not appear that 
they heard his signal. He at once sought refuge for himself and his 
tug in Annapolis Harbor. It is quite possible that, by the time he cast 
oiï his charges, there was little else left for him to do; but there is 
much reason to suspect that it was poor seamanship which had gotten 
his tug in such a position that it was shipping a dangerous amount of 
water. Although the bad weather appears to hâve been of very short 
duration, he remained in the Annapolis harbor for nearly 24 hours, or 
until 4 o'clock the next afternoon, when he at last returned to look 
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after the helpless barges. He found one of them securely anchored 
and in good condition. Its master, however, told him that he had bet- 
ter look after the other twp. He went towards the Curtin, the near- 
er of them ; but he says he went aground before he got to it, and con- 
cluded that it was impossible to reach it. The charts do not show any 
shoal water in his way. When the Curtin was subsequently raised, 
there was no difficulty whatever in getting to her, and two days later 
a tug of at least equal draft with that of the Seminole went to the 
third barge, which lay from a quarter to a half mile nearer the shore 
than the Curtin, without trouble or appréhension of it. 

The master of the barge to whom he first spoke testifies that, as the 
Seminole passed upon its return from the direction of the Curtin, its 
captain told him that both the other barges had sunk, and that no- 
body was aboard either of them. Neither of thèse statements was the 
fact. The truth was, in ail probability, that he never went near enough 
either of the barges to form any accurate opinion as to what their con- 
dition was. He went back to Annapolis, and from there telephoned 
to the tug's owner in Baltimore that the barges were out in the bay, 
and that he had not coal enough left to complète the voyage to Nor- 
folk. He was ordered to corne back to Baltimore, and was told that 
another tug would be sent for his charges. On the next Sunday, ap- 
parently in every respect a pleasant day, he took his boat to Baltimore. 
At 4 o'clock in the afternoon, the Curtin, whose weight had been great- 
ly increased by the ice which formed upon it, and whose pumps were 
f rozen, went down; and its cargo became a total loss. On the next day, 
Monday, the respondent sent another tug to look after the barges, and 
the two which were still afloat were taken in charge without difficulty. 

[2] What has been said renders unnecessary any further discus- 
sion of liàbility. May the respondent limit it? 

The owner of the barge claims that he contracted for the services 
of the tug Baltimore, a larger and more powerful boat than the Sem- 
inole, and that, when the latter was sent, the master of the sunken 
barge did not accept its service until he was assured that it was strong 
enough for the work. If there was any breach of duty in this respect, 
it was that of the respondent. In fair weather, the Seminole was 
doubtless equal to the task of towing three such barges to Norfolk. 
It was a mistake for it to try to do so under the weather conditions to 
be expected when the trip began; but that appears to hâve been the 
blunder of the master rather than of the owner. Under stress, the 
former proved incompétent ; but there is no reason to believe that be- 
fore the event the owner had any reason to suspect that he was. The 
owner seems to hâve exercised reasonable care in selecting him. 

But, if, on this point, the owner is entitled to a verdict of not guilty. 
Or at least, not proven, how is it with its failure to see that the barges 
wefe looked after on Sunday? 

The owner, that is to say, its président and its executive officer, 
whose privity and knowledge is for the purpose at hand that of the 
owner, was told by the captain of the Seminole on Saturday, by télé- 
phone from Annapolis, that he was not sure that one of the barges was 
ail right, Nevertheless, as that captain reported that he was short 
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of coal to make the trip to Norfolk, the owner ordered hifti back to 
Baltimore, adding that another tug would be sent for the tow, as soon 
as the weather was fit. Ail the évidence is clear that the weather on 
Sunday, at least, was ail that could be desired, and yet no tug was sent 
until Monday. No explanation is given for the delay. Under such 
circumstances, and in March, no one had the right to trifie with time. 
Had a tug gone down Sunday morning, the Curtin and it valuable car- 
go would doubtless hâve been saved. The failure to send one was, of 
course, with the privity and knowledge of the qwner, for it was the 
owner who failed. • 

The pétition for limitation of liability must be denied- 



PRATT & YOUNG, Inc., et al. v. SUSQUEHANNA COAL CO. 

(District Court, D. Massachusetts. January 6, 1921.) 
No. 1002. 

1. Sales 'S=>219(3) — Party ekcting to treat coal obtained by fraud as s»ld 

cannot sue third party for conversion. 

Where coal was obtained from defeiKlant by the D. Oo. by fraud, and 
thereafter, with full knowledge, défendant brought suit against the D. 
Co., alleging an agreement of settlement and nonporformance thereof, 
and that the D. Co. was Indebted to it in a sum including the value of 
such coal, and obtained a decree establisUing the indebtedness of the D. 
Uc, and glving it an équitable lien on proceeds of sales of such coal, it 
deflnitely and flnally elected to treat the coal as sold to the D. Co., and 
could not sue a third party for conversion of the coal as its property. 

2, Injunction i^=>26(6) — Plaintiff held entitled to enjoin action at law, in- 

stead of presenting défense in such action. 

Where défendant, from whom the D. Co. obtained, coal by fraud, h^à 
elected to freat the coal as sold to the D. Co., plaintiff could maintain a 
suit to enjoin défendant from suing plaintiff for conversion of the coal, 
Instead of presenting such défense In the action at law ; there being no 
real issue of fact, and the questions involved belng purely légal. 

In Equity. Suit by Pratt & Young, Incorporated, and others, 
against the Susquehanna Coal Company. On motion for an injunc- 
tion. Motion allowed. 

Henry F. Hurlburt and Damon E. Hall, both of Boston, Mass., for 
plaintiflfs. 

Haie & Dorr, of Boston, Mass., for défendant. 

MORTON, District Judge. The facts are clear, and there is no 
serious controversy concerning them. The A. H. DoUard Coal Sales 
Company (which I shall call the Dollard Company) obtained by fraud 
from the Susquehanna Coal Company 93,756 tons 13 cwt. of anthracite 
coal, valUed at $444,488.09. Thereafter, and with full knowledge of 
what had been done, the Susquehanna Coal Company brought a suit 
in equity against. the Dollard Company in the United States District 
Court in the Southern District of New York. In the twenty-fourth 
paragraph of that bill the transactions as to said 93,756 tons wère 
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specifîcally set out. It further alleged that an agreement in the na- 
ture of an agreement of settlement between the Dollard Company and 
the Susquehanna Coal Company was made after said fraud had been 
discovered, and that said agreement was net kept by the Dollard Com- 
pany, which, notwithstanding repeated requests, had refused,"to trans- 
fer and assign to this plaintiff [the Susquehanna Company] the ac- 
counts receivable due to it for coal sold to its customers which said 
défendant Sales Company [the Dollard Company] obtained and se- 
cured from the plaintiff [the Susquehanna Company] under the cir- 
cumstances set forth in paragraph 24." The bill further charged that 
the Dollard Company was "indebted" to the Susquehanna Company 
in the sum of $905,019.36, which included said sum of $444,488.09, 
interest on which was therein claimed. The prayers of the bill were, 
inter alla, that the amount of the indebtedness due to the plaintiff from 
the Dollard Company be ascertained and determined. 

The défendant answered. Decrees were made establishing the in- 
debtedness of the Dollard Company to the Susquehanna Company at 
$905,019.36, awarding interest on said sum of $444,488.09, which con- 
stituted part of said amount, from July 31, 1915, and giving to the 
Susquehanna Company "an équitable lien on the proceeds of the sales 
by the défendants or either of them of the 93,756 tons 13 cwt. of coal 
mentioned in the bill of complaint," with the right "to follow the pro- 
ceeds of the sale thereof into the hands of the défendants, or either 
of them, or to collect from the persons to whom said coal was sold 
by the défendants, or either of them, any sums of money which re- 
main unpaid by the purchasers thereof." This decree was assented to 
by the Susquehanna Company. A receiver of the property of the Dol- 
lard Company was appointed in the same suit, and was authorized to 
collect ail sums due to the company ; and a spécial master was also 
appointed for the carrying out of the decree. 

[1] It is as plain as the Ënglish language can make it that the Sus- 
quehanna Company claimed that the value of the 93,756 tons 13 cwt. 
constituted an indebtedness to it from the Dollard Company, and has 
had that indebtedness included in the statement of accounts between 
them, and has procured from the New York court a decree establish- 
ing an équitable lien in its favor on the bills receivable of the Dollard 
Company arising out of the salés of this coal. The 45,600 tons of coal, 
for the conversion of which this suit is brought, were part of the 93,- 
756 tons. 

Under thèse circumstances, it seems to me clear that the présent de- 
fendant definitely and finally elected to treat the coal fraudulently ob- 
tained from it as sold to-'and by the Dollard Company, and to work out 
its rights to the coal through the Dollard Company. It cannot both 
proceed against Pratt & Young through the Dollard Company to col- 
lect the bill for the coal as sold by the Dollard Company and also sue 
Pratt & Young for conversion of the same coal as its property. 

The principles of law involved hâve been recently and fuUy stated 
by the Circuit Court of Appeals for this Circuit in Arzuaga v. Gon- 
zalez, 239 Fed. 60, 152 C. C. A. 110, See, too, Briggs Iron Co. v. 
North & Co., 12 Cush. (Mass.) 114. 
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[2] The remaining question is whether, under Plews v. Burrage 
(C. C. A., Ist Cir., July 2, 1920) 266 Fed. 347, Pratt & Young must be 
left to make their défense in the action at law. I understand that_ dé- 
cision to be based upon the view that, as a real issue of fact wàs raised 
by the plea of res judicata, the plaintifï in the action at law ought 
not to be deprived of the right to try that question to a jury. Hère there 
is no real issue of fact. The questions involved are purely légal. 
They lie at the root of the controversy. To say that the parties can 
approach them only by way of long and expensive hearings before an 
auditor, and a long and expensive jury trial, while there is this simple 
and direct way to a décision of them, would be a discrédit to the law. I 
do not think that Plews v. Burrage compels me to adopt that course. 

Motion for injunction allowed. 



In re CHINESE FUR IMPORTEES, Inc. 

(District Court, S. D. New York. January 19, 1921.) 

Bankruptcy '©=377 — Only daims allowed before creditors' meeting closes 
counted in determining acceptance of composition before adjudication. 

Bankruptcy Act, § 12a (Comp. St. § 9596), providing that in composi- 
tions before adjudication tlie court shall call a meeting of the creditors 
for the allowance of claims, examination of the bankrupt, etc., con- 
templâtes proof at the meeting of claims of such creditors as are to be 
counted when the confirmation of the composition is to be considered, so 
that claims flled after the creditors' meeting closes, though regular in 
form and filed before the pétition for confirmation Is filed, cannot be 
counted in determlning whether a majority of the creditors agreed to a 
composition before adjudication. 

In Bankruptcy. In the matter of the Chinese Fur Importers, In- 
corporated, alleged bankrupt. On application for confirmation of a 
composition with creditors. Application denied, and an order for an 
entry of adjudication grantèd. 

Joffe & Jofïe, of New York City, for objecting creditors. 

H. & J. J. Lesser, of New York City, for alleged bankrupt. 

AUGUSTUS N. HAND, District Judge. It is évident in this case 
that a majority of creditors in number and amount did not accept the 
composition, and that it cannot therefore be confirmed. Upon the 
argument of the motion for confirmation of the composition, an 
important question of procédure in "compositions before adjudication" 
was raised by counsel for objecting creditors. In such cases it has 
apparently been the practice of the référées in bankruptcy in this 
district to allow, for the purposes of the composition, claims filed after 
the meeting called under section 12a of the Bankruptcy Act (Comp. St. 
§ 9596) has been closed. If such claims, though filed after the 
meeting is over, are regular in form, the référées count them when 
certifying to the court that a majority of the creditors in number 
and amount hâve accepted a composition. The référées only cease 
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to allow daims for the purposes of a composition before adjudication 
when they are presented after the pétition for confirmation is filed in 
the office of the référée. This practice, though quite gênerai, is, I 
think, erroneous. 

Section 12a of the Bankruptcy Act provides : 

"* * * In compositions before adjudication the bankrupt shall iîle 
tlie required scliedules, and tliereupon the court shaU call a meeting of 
creditors for the allowance of clalms, examination of the bankrupt. * * * " 

The foregoing provisions contemplate proof at the meeting of the 
claims of such creditors as are to be counted when the confirma- 
tion of the composition is considered. No trustée has been elected at 
the time of the meeting for allowance of claims, and there is no one 
to contest their validity except thè creditors. They should know 
what claims may be allowed and counted in connection with the 
composition, and should be able to contest their validity before the 
référée allows them or certifies to the court that the composition has 
been accepted. If it be said that this interprétation of the statute will 
impose too heavy a burden upon bankrupts offering a composition, the 
answer is that, in cases where the facts call for an adjournment 
of the meeting, so that ôther claims which any party desires to hâve 
con,sidered upon the composition may be proved, application may 
be made to the référée for such adjournment. In my opinion, the 
claims of ail creditors that are to be counted in considération of the 
composition should be proved before the meeting called for that pur- 
pose is finally closed. 

It is, of course, obvious that nothing I hâve said above is intended 
to limit the right of a creditor to prove his claim for purposes other 
than considération of the same upon a composition. Purthermore, 
the above observations apply only to compositions before adjudication; 
for those after, another procédure obtains. 

The application for the confirmation of the composition in this 
particular case is denied, and an order granted for the entry of an 
adjudication. 
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FOtTZ V. PAYNE, Secretary of the Interior, et al. 

(Court of Appeals of District of Columbia. Submitted October 8, 1920, De- 
cided December 6, 1920.) 

No. 3355. 

Public lands <S=»109 — ^Mortgagee of rèlinquished claim indispensable to suit 
against Seerptary of the Interior by subséquent clairaant. 

A mortgagee of a désert land entrywoman, who had relinquished her 
claim, Is' an Indispensable party to a suit by a subséquent liomestead 
entryman to restraln the enforcement of the order of the Department of 
the InteriOE, sustainihg proof essential to establish the désert claim offer- 
ed by the mortgagee, since the object of the suit is to deprive the mort- 
gagee of his interest in the property, which wlU not be done in equity with- 
out giving him an opportun! ty.to be heard. 

Appeal from the Suprême Court of the District of Columbia. 

Bill in equity 'by Léo L. Foltz against John Barton Payne, Secretary 
of the Interior, and another. From a decree dismissing the bill, com- 
plainant appeals. Affirmed. 

Patrick H. Loughran, of Washington, D. C, for appellant. 
C. E. Wright and Chas. D. Mahaffie, both of Washington, D. C, 
for appellees. 

ROBB, Associate Justice, This is an appeal from a decree dis- 
missing âppellatit's bill to restrain appellees from enf orcing certain 
décisions of the Department of the Interior. The material averments 
of the bill are substantially as follows:' 

In 1910 Emil Grasswicic made désert land entry of the land in con- 
troversy, and he and Rosie Grasswick, his wife, executed a mortgage 
thereon to Ebènezer G. Ranney. Eater in th'at year, and'before the 
entry became' perfected, Emil Grasswick filed a relinquishment, In 
,1911 Rosiç Grasswick made désert land entry of the same land, in her 
individual right. On January 6, 1913, Mrs. Grasswick made final 
proof, and on January 22d, f ollowing, final certificate was issued to her. 
On October 5, 1914, the Department required Mrs. Grasswick to fur- 
nisb évidence that a court of compétent jurisdiction had recognized 
her ownership of the share of stock evidencing her right to water for 
the irrigation of the land entered by her. On October 5, 1914, Mrs. 
Grasswick fîled a relinquishment of her entry, and thereaf ter Clémen- 
tine A. Shaw filed' a homestead application for the land. On April 
29, 1916, the appellant, Léo L. Foltz, filed an affidavit of contest 
against this entry, and on May 27th, following, a relinquishment was 
filed by the entrywoman. Thereupon appellant, who then was in "ac- 
tual occupancy" of the land, filed a homestead application theref or. 

Upon the relinquishment of Mrs. Grasswick's entry, Ranney, the 
mortgagee, claiming the right to be subrogated to her interest, was 
permitted by the Department to furnish proof of the validity of the 
water certificate held by her. On November 27, 1917, the Department, 
being satisfied with Ranney's proof, ruled that as mortgagee he was 
entitled to havë issued a patent for the entry in the name of the entry- 
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woman. The sufEciency of this proof is challenged in the bill, but, 
under our view of the case, it is unnecessary to consider the question. 

Ranney is not made a party to the bill, although it plainly appears 
that he is a party in interest. The court is asked to strike down the 
departmental rulings that he has niet the requirements as to the valid- 
ity of the water stock and that the Grasswick entry is confirmed for 
patent. With thèse rulings out of the way, appellant would be en- 
titled to perfect his entry. This being a proceeding in equity, ail "per- 
sons who not only hâve an interest in the controversy ; fjut an in- 
terest of such a nature that a final decree cannot be màde without ei- 
ther affecting that interest, or leaving the controversy in such a con- 
dition that its final termination may be wholly inconsistent with equity 
and good conscience," are indispensable parties. Shiélds v. Barrow, 
17 How. (58 U. S.) 130, 139, 15 L. Ed. 158. It is clear that the ob- 
ject of the bill is to deprtve Ranney of any équitable right in the land 
involved. Surely this ought not to be done without giving him a day in 
court. We therefore affirm the decree on the ground that Ranney is 
an indispensable party. 

Affirmed. 



AULT & WmORG CO. v. JAENECKE AULT CO. 

(Court of Appeals oî District of Columbia. Submitted November 11, 1920. 
Decided December 6, 1920.) 

No. 1347. 

1. Commerce €=>43 — Shlpment to distributor is not use In 'interstate eom- 

merce." 

snipments of trade^marked articles from the factory to a distributing 
brancb In anothet state do not establish the use of the trade-mark in 
Interstate commerce, within the Trade-Mark Act 

[Ed. Note. — For other définitions, see Words and Phrases,, First and 
Second Séries, Interstate Commerce.] 

2. Trade-marks and trade-names <@=»45^, New, vol. 7A Key-No. Sériée — 

Evidence held to show use of trade-mark before reg^stranit's use. 

On pétition to cancel a registered trade-mark, évidence of the adoption 
of the mark by petltioner flve years before the registratlon, and book en- 
trles of ordera for the trade-marked goods and shlpments made thereon 
more than one year before the date of registratlon, held to show use of 
the trade-mark by petltioner in Interstate commerce before the date of 
registratlon by reglstrant, though none of the persons to whom the gooda 
were shlpped were produeed. 

Appeal from the Commissioner of Patents. 

Pétition by the Jaenecke Ault Company to cancel the registered 
trade-mark of the Ault & Wiborg Company. From an order direct- 
ing the cancellation of the trade-mark, the registrant appeals. Af- 
firmed. 

Percy H. Moore, of Washington, D. C, for appellant. 
Mortimer C. Lyddane, of New York City, for appellee. 
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VAN ORSDEL, Associate Justice. Appellee, Jaenecke Ault Com- 
pany, petitioned the Commissioner of Patents to cancel the trade-mark 
of appellant, the Ault & Wiborg Company, consisting of the word 
"Surprise" as a trade-mark for printing ink. From an order sustain- 
ing the pétition and directing the cancellation of the mark, this ap- 
peal was taken. 

[1] Registrant relied upon its registration date, August 1, 1911, 
contending that appellee hàd failed to establish any use of its mark 
in Interstate commerce prior to that date. It is urged that the mbst 
the testimony establishes as to trade-mark use by appellee company is 
that ink bearing the mark "Surprise" was shipped by it from its fac- 
tory at Newark, N. J., to its branch office at Chicago, 111. Of course, 
the mère shipment of goods bearing the mark from the factory to a 
distributing branch in another state would not constitute use of the 
mark in Interstate commercé within the Trade-Mark Act (21 Stat. 
502). 

[2] While none of the persons to whom goods were alleged to hâve 
been shipped by appellee company hâve been produced, which is ordi- 
narily regarded as the most convincing proof of the use of a mark 
in commerce, the évidence, we think, establishes the adoption of the 
mark by appellee company, or its predecessor in business, about 1906 
or 1907. The books of the company show orders for Surprise ink 
and shipments made to varions parties as early as January, 1910. 
Labels were introduced which were shown to hâve been used in 
1909. 

We agrée with the Commissioner that appellee has established the 
use of the mark in question prior to appellant's date of registration 
or the date of use alleged in its application. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law reonir/»H 

Affirmed. 



SMURR T. JAMES. 



(Court of Appeals of District of Columbla. Submltted November 9, 1920. De- 
clded December 6, 1920.) 

No. 1325. 

Patents 'S=>9(i(5) — Priority in interferencie awârded to senior applicant over 
objection of nonreduction to practice. 

A junior appllcant cannot prevall in Interférence proceedings on the 
ground that the senior appllcant had not rcduced the Invention to prac- 
tice, where the junior appllcant admittedly began worli orl the machine 
where the senior appllcant left off, and the eounts et the issue plaimy 
read on the senlor's machine as set forth in hls application, which was a 
constructive réduction to practice, and which was flled before the date 
the junior appllcant clalmed réduction to practice. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Samuel P. Smurr, Junior appllcant, 
and Edward James, senior appllcant. From the décision of the Com- 
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missioner of Patents, awarding pfiority Of irivé'fitîon 'ta îhé senior "àp- 
plicant, the juilior applicàrit appeals. Affirmed. '* 

Geo., E. Waldo, of Chicago, m.,,, for appellant. 

H. B; Fay, of Cleveland, Ohio (Fay, Oberlin &; Fay, of Cleveland, 
Ohio, on the brief), for appellee. 

VAN ORSDEL<, Associate Justice. This appeal is f rom the déci- 
sion of the Commissioner of Patents in an. interférence proceeding, in 
which prior^ty of invention was awarded.to appellee, James. 

The invention relates to a die or head for use in a machine for 
spirally coiiing wiçes around an inçulated electric conduit. It appears 
that— ,■;',. 

"James was employed by the Western Conduit & Mànufactaring Gorapany 
in 1910 under a oontraet, the, terms of >»;hich provided that for certain speci- 
fied amounts James was to make 'a machine capable of produdng flexible mét- 
al tubing or conduit and armored cable three-eighths inch internai diameter, 
at a rate of not lèss than three ïeet'iSèr miridffe, * * » which will com- 
ply with the National ffilectrio Code Coiistructlon Rules." ■ . 

Ip May, 19U, James turned over thç inachine to the company, in 
the form shdwn in the application hère in interférence. 

Appellant, Smurr, contends that the machine James tumed over was 
impracticahle and inoperatiye, and that ; he and others were called 
uppn to f urther develop it; , It would thus appear.ihat, at most, Smurr 
began where James left ofï. Hence he is compelled to pitch his own 
case upon the inoperatiyeness of Jam,es' devicè. Weconcur with ail 
the tribunals of the Ii*c^);ent Office in holding that the counts of the, 
issue clearly read upon the James machine as set f orth in his ap- 
plication, ànd^ since Smurr claims,,.nothing until af ter James corn- 
pleted his device and turned it over to.his employer, he is in poor posi- 
tion to prevail. With the completioh of his machne in MaXi.1911, 
James must, at least, be accorëed conception. This was followed by 
his application August 5, 1911, which constituted a constructive ré- 
duction to practice, since the daims of the issue were disclosed by the 
dra^vvings, of the application., Smurr ,dpes not , claim a réduction to 
practice until February l„ 1912. ; , , 

In this situation there is no theory upon which Smurr can prevail. 
Whatever he may hâve added to the James machine by way of com- 
bination or improvemçnt, ift the light of James' constructive réduction 
to practice, cannot be cqnsidered in this proceeding. 

The décision bf the Commissioner of .Patents is affirmed, and the 
clerk is directed to certif y thpse proceédings as by law required. 

Affirmed.' ':^ i' 
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In r« LOVVER. 

(Court of Appeàls of district of Columbia. Submltted November 10, 1920. 
Decided December 6, 1920.) 

. No. 1331. 

Patents ©=66 — iCombination of overfeed and underfeed mechanism for loco- 
motive flre box discloses invention. 

Though both overfeed ahd underfeed stoking:' machines were known, 
and in one patent for overfeed niachir,e tliere was provision for overfeed 
Btoking in emergency, tl^e combinatlon of mechanism for simultaneous 
.overfeeding and underfeeding discloses invention, espeeially vcheu ap- 
' plied to locomocive flre box, where the spaee available for the mechan- 
ism is small, and in view of tlie utility of the applicant's device. 

Appeal from the Commissioner of Patents. 

Application by Nathan M. Lower for a patent for a locomotive stok- 
er. From a décision of the Patent Office, rejecting two claims of the 
application^, applicant appeals. Reversed. 

See, also, 263 Fed. 478. ^ ' '' 

F. W. Winter, of Pittsburgh, Pa., for appellant. 
T. A. Hostetler, of Washington, D. C., for Commissioner of Pat- 
ents. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office, rejecting claims 25 and 27, relating to a locomotive stoker cap- 
able of simultaneously supplying fuel to a fîre box through the under- 
side of the grate and on the top of the fire. Thé claims read as fol- 

lows: 

"25. Stoker mechanism comp^lsing in eomblnation, a lire box, power 
mechanism for underfeeding fuel to sald flre box, and separate povi'er mechan- 
ism co-operating with said first-named mechanism for simultaneously feeding 
fuel into said flre box above the level of the fire therein." 

"27. Stoker mechanism, comprising in combinatlon, a flre box, mechanism 
for underfeeding fuel to said fire box, separate mechanism for simultaneously 
overfeeding fuel to the flre in said box, and power mechanism for actuâting 
both of said feeding devices in timed relation with each other." 

The two methods of fuel feeding were old, but the Patent Office 
concèdes that "no patent is shown which discloses underfeed and oyer- 
feed mechanism." The nearest approach to such a device is the dis- 
closure in the Smead patent (No. 707,364, . dated August 19, 1902). 
That patent related particularly to furnaces for hot-water heaters or 
steam generators, and the drawing discloses a conduit capable of be- 
ing used "in case of emergency" (spécification) to conduct fuel to the 
top of the fire. In other words, if the underfeed System should fail 
for any purpose, the patentée provides an overhead emergency feed. 

We agrée with the Patent, Office that, there was no conception of 
simultaneous feeding, nor is the device disclosed capable of being so 
uSed, within the meaning of the claims in issue. But we are not pre- 
pared to accept the ruling of that office that appellant's conception was 
devoid of invention. It seems to us that, had the idea been so obvious 
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as it now may appear, some ojae would liave adopted ît long before this, 
for the Smead patent was issuéd many years before appellant's ap- 
plication was filed. It seems reasonably clear that, by combining old 
éléments in this novel way, a new and useful resuit bas been achieved. 
Moreover, it must be kept in niind that a locomotive fire box is in a 
very restricted space, and that it would be by no means obvions that 
the combination of the issue could be successfully applied thereto. 
Having in mind the character of appellant's device, its apparent utility, 
and the fact that the underlying idea is entirely new, we foUow our 
rule that any doubt will be resolved in favor of the applicant, and we 
theref ore must reverse the décision. In re Eastwood, 33 App. D. C. 
291 ; In re Harbeck, 39 App. D. C. 555. 
Reversed. 



McNEIL V. MOLYNBUX. 

(Court of Appeals of District of Columbia. Submitted November 16, 1920. ï)e- 
cided December 6, 1920.) 

No. 1359. 

Patents <S=>10'î(l) — ^Priority in invention of process for Joining taktie sefr 
tions awarded to senior applicant notwithstandng prior décision. 

In an interférence proceeding relating to claims for a process for join- 
ing sections of f abrie, senior applicant lield entitled to prlorlty, not- 
withstanding a décision deuying priority to him in an interférence case 
relating to machines for carrying out the process as to claims contalning 
an élément first adopted by another. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Chester McNeil and George E. 
Molyneux, relating to a process for joining .sections of fabric. From 
a décision of the Commissioner of Patents awarding priority to 
Molyneux, McNeil appeals. Affirmed. 

Çhas.,Iy, Sturtevant and E. G. Mason, both of Washington, D. C., 
foi^ appellant. , 

John F. Heine, of Elizabeth, N. J., and Geo. F. Seuil, of New York 
City (Heiiry J. Miller, of Elizabeth, N. J., and Gifford & Bull, of New 
York City, on the brief), f or appellee. 

ROBB, Associate Justice. This in an interférence proceeding re- 
lating to a process for joining sections of fabric, and in which priority 
was awarded the senior party, Molyneux, by each of the three tribunals 
of the Patent Office. Two claims are involved, but claîm 1 sufïi- 
ciently illustrâtes the invention and is hère reproduced: 

"1. The process of Joining fabric sections consisting in uniting the super- 
posed edges of the fabric sections for stitching, opening the sections of fabric 
Tintil the major portions lie in substantlally the same plane, exerting a strain 
on the respective fabric sections in opposite directions away from and trans- 
versely of the Une of stitching, and uniting said fabric sections while under 
said strain uy connected parallel Unes of stitches disposed respect! vely on 
opposite sides of the first Une of stitching." 
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Appellant contends that our décision in Seymour v. Molyneux, 49 
App. D. C. 219, 263 Fed. 471, is controlling hère. The issue in that 
case related to machines for carrying ont the process set f orth in the 
présent interférence, and, inasmuch as ail save two of the claims con- 
tained the limitation that the auxlliary feed dogs should engage the 
fabric "in advance of the stitch-forming mechanism," we awarded 
priority to Seymour as to those limited claims. However, we affirmed 
the décision of the Patent Office awarding priority to Molyneux as to 
the broader claims. The counts of the présent interférence are silent 
as to the extent of the strain that shall be exerted on the fabric sec- 
tions at the moment they are united. The one limitation is that the 
union shall be made while the sections are under a transverse strain. 
We agrée with the Patent Office that the Molyneux application involved 
in the prior interférence (of which the présent application is a division) 
discloses the issue set forth in the counts of the présent interférence, 
and since each tribunal of the Patent Office has fuUy discussed and 
satisfactorily answered every question involved hère, we affirm the dé- 
cision without more. 

Affirmed. 



BURNSTINE v. DREW. 

(Court of Appeals of District of Oolumbia. Submitted October 7, 1920. De- 
cided December 6, 1920.) 

No. 3354. 

Appeal and error <S=>1048(7) — ^Admission of stateinent of conclusion for im- 
peachnKnt held hamiless. 

Where no objection had been made to the question laying fouudatlon 
for impeachment, ond tlie witness had, In effect, admitted making the 
statement, error, if any, in admitting tlie testimony of the impeaching 
■witness over the objection that the statement testifled to was a conclu- 
sion, was harmless. 

Appeal from the Suprême Court of' the District of Columbia. 

Action by Abraham Burnstine, administrator of the estate of David 
Burnstine, deceased, against Fred Drew. Judgment for défendant and 
plaintifif appeals. Affirmed. 

Dan Thew Wright, of Washington, D. C. (Philip Ershler, of Wash- 
ington, D. C, on the brief), for appellant. 

W. C. Clephane, J. Wihner Latimer, and Gilbert h. Hall, ail of 
Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Plaintifif below appeals from a 
judgment for défendant in a suit for damages for the alleged wrong- 
ful death of his son, who was killed by an automobile operated by de- 
fendant. 

The single assignment of error relates to the admission of the fol- 
lowing évidence, laying the foundation for the impeachment of one 
of plaintifï's witnesses : 

0s>Fot other cases eee same toplc & KSY-NUMBER iu ail Key-Numbered Oigests & Indexes 
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"Q. Dldn't you Say to hîm [Mr. Hall], in substance, thèse words; 'I 
thought that tlilng had been dropped. There is not anything iu it. aud 1 
called up Mr. Draw and told him so.' A No, sir ; I do not recall tliat. 

"Q. You do not recall telling him that in substance? A. No, sir; I do iiol. 

"Q. You do not remember anything like thatî A. I do not think I called it, 
'the thlng.'" 

It will be observed that, when the question laying the foundation for 
the impeachment was propounded to plaintiff's witness on cross- 
examination, no objection was interposed. When, however, counsel 
for défendant attempted to prove the statement by their impeaching 
witness, Mr. Hall, objection was made on the ground that it called for 
an expression of opinion by the witness to the effect that plaintiff had 
not a good case. 

The objection came too late. Plaintifï's witness had, in efïect, ad- 
mitted making the statement, and the exclusion of Hall's testimony 
would not hâve aperated to exclude the admission; hence, if error was 
committed in the admi^gion of Hall's confirmation, it was without 
préjudice. 

The judgment is affirmed, with costs. 

ABîrmed. 



PAYNB et al. v. HEARST. 

(Court of Appeals of District of Colunxbia. Submitted November 22, 1920. De- 
cided December 6, 1020.) 

, No. 3415. 

Appeal and error ©=1107 — Act authorizing sale of ships requires reversai of 
prior injiuiction restralning saJe. 

A decree enjoining the Dnited States Shipping Board from selling cer- 
tain German' vessels taken over by the United States during the war, 
on the ground that the board had no power to make such sales, must be 
reversed, where, pending the appeal, Congress passed Marchant Marine 
Act June 5, 1020, whlch expressly authorized the board in Its discrétion 
to séll ail vessels acqulred during the war, and defined the manner in 
which the sales niay be made. 

Appeal from the Suprême Court of the District of Columbia. 

Action by William Randolph Hearst against John Barton Payne 
and others, composing the United States Shipping Board. From a 
decree enjoining the défendants from selling certain vessels, défend- 
ants appeal. Reversed and, remanded. 

J. E. Laskey, U. S. Atty., of Washington, D. C, for appellants. 

E. S. Bailey, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from a decree 
ôf the Suprême Court of the District of Columbia, enjoining the in- 
dividual appellants, composing the United States Shipping Board, and 
the United States Shipjping Board Ettiergency Eleet Corporation, from 
selling certain former German vèssefétaken over by the United States 
during the war. 

<S=3For othér cases see same topic & KB"ï-NlJMBER in ail Key-Numbered Digesta & Indexes 
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The présent considération is on motion of appellants that the decree 
be reversed, for the reason that, sincethe entry of the final decree and 
the taking of this appeal, Congress, by an act approved June 5, 1920 
(U. S. Stats. 1919 and 1920 [41 Stat.] p. 988), known as the Merchant 
Marine Act, has expressly authorized the United States Shipping 
Board, in its discrétion and under certain limitations therein ex- 
pressed, to sell ail vessels acquired by the United States during the 
war, including the vessels hère in question. The act not only vests 
the power in the board to do the thing enjoined, but defines how it 
shall be donc. 

Whether, therefore, the board exceeded its power, or was threaten- 
ing to do so, when the decree appealed from was made, is now a moot 
question. The motion to reverse the decree must be sustained. Pub- 
lic Utility Commissioners v. Compania General, 249 U. S. 425, 39 Sup. 
Ct. 332, 63 L. Ed. 687. 

The decree is reversed, without costs, and the cause is remanded,, 
with directions to dismiss the bill, without costs to either party. 

Reversed and remanded. 



In re LEES. 



(Court of Appeals of District of Coluinbia. Submlited Noveiiibcr 11, 1920. 
Decided Deccmber 6, 1920.) 

No. 1340. 

Patents «S^ISG — Reliance on solicitor does not authorize reîssue wlth broad- 
ened claims. 

An afBdavlt that applicant was unskilled in patent mattors and relied 
on his solicitor, and only recently discovered that the claims were not 
as broad a.s the invention, does not show spécial circumstances exeus- 
ing the dolay, which alone authorized a reisaue of the patent with 
broadened claims more than two years after the original issue. ; , 

Appeal from the Commissioner of Patents. 

In the matter of the application of Ernest J. Lees for réissue of a 
patent with broadened claims. Application denied, and applicant àp^ 
peals. Affirmed. 

C. B. Mueller, of Cleveland, Ohio, for appellant. 

T. A. Hostetler, of Wa.shington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office ref using to reissue appellant's patent with broadened claims ; 
the application having been filed about two years and five months after 
the granting of the patent. 

In the affidavit accompanying the application for reissue, appel- 
lant States that he was unskilled in patent matters, relied upon his 
solicitor, and only recently discovered that his claims were not as 
broad as his invention. Since it is settled law that a patent will not 
be reissued after the lapse of two years, for the purpose of enlarging 

<g=For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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its daims, unless spécial cîrcumstances are shown to excuse the de- 
lay (Miller v. Brass Co., 104 U. S. 350, 26 L. Ed. 783 ; Topliff v. 
Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658 ; In re Starkey, 
21 App. D. C. 519; In re Schneider, 49 App. D. C. 204, 262 Fed. 
718), it cannot be said that there was any abuse of discrétion on the 
part of the Patent Office in ruling that such spécial circurastances hâve 
not been shown hère. 

It follows that the décision must be affirmed. 

Affirmed. 



In re WILLIAM SCHLUDERBERG & SON. 

(Court of Appeals of District of Colnmbla. Submltted November 17, 1920. 
Decided December 6, 1920.) 

No. 1361. 

Trade-morics and trade-names 9=>43 — Be^tration of trade-maib refused 
because of existing similar mark for sindlar goods. 

An application to register the word "Highland" as a trade-mark for 
ham, corned beef, and cooked shoulders was properly refused, where 
another had registered as a trade-mark In connection with the sale of 
canned méats the représentation of a Highlander and the words "High- 
land Brand," since it Is obvions that confusion would be likely to resuit. 

Appeal from a Décision of the Commissioner of Patents. 

In the matter of the application of William Schluderberg & Son for 
registration of a trade-mark. From a décision of the Patent Office, re- 
fusing registration, applicant appeals. Affirmed. 

John A. Saul, of Washington, D. C, for appellant. 
T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office refusing to register the word "Highland" as a trade-mark for 
ham, corned beef, and cooked shoulders. 

It appearing that Matthews & Co. hâve registered and long used, as 
a trade-mark in connection with the sale of canned méats, the représen- 
tation of a Highlander and the words "Highland Brand," the décision 
must be affirmed, for it is obvious that confusion would be likely to 
resuit, should registration be accordéd appellant's mark. 

Affirmed. 

«=9For otbar cmm «m nun* topic « KST-NUMBBiR In ail Key-Numband DigOTts & Indexas 
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NATIONAL LEAGUE OF PROFESSIONAL BASEBALL CLUBS et aL v. 
FEDERAL BASEBALL CLUB OF BALTIMORE, Inc. 

(Court of Appeals ot District of Columbia. Submltted October 12, 1920. De- 
clded December 6, 1920. Ou Motion for Rehearlng, January 3, 1921.) 

No. 3368. 

1. Monopolies <S=»12(2) — "Trade" and "commerce" involve transfer of goods, 

persons, or intelligence. 

Within the Shcrman Anti-Trust Act (Comp. ^t. §§ 8820-8823, 8827- 
8830), making unlawful restraint of trade or commerce among the sever- 
al States, "trade," which is deflned as the exchange of commodities or 
the buying and selling of commodities, and "commerce," whlch means ex- 
change of goods both trade and commerce involve the transfer of some- 
thing, whether it be persons, commodities, or intelligence, from one place 
or person to another. 

[Ed. Note. — For otber définitions, see Words and Phrases, First and 
Second Séries, Commerce; Trade.] 

2. Monopolies <S='12(2) — Baseball club is not engaged in "trade" or "comr 

merce." 

The business of giving exhibitions of baseball games for profit Is not 
trade or commerce, within the meaning of the Sherman Anti-Trust Act 
(Comp. St. §§ 8820-SS23, 8827-8830), and a corporation formed for the 
purpose of giving such exhibitions is not engaged in such trade or com- 
merce, though as an incident thereto it transports the players and thelr 
paraphernalia from one siate to another. 

3. Monopolies <Ê=>12(1) — Persons not engaged in cwnmerce may be guilty of 

interfpring with conwnerce. 

A baseball club, even though not engaged In Interstate commerce, may 
be guilty of violating the Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 
8827-8830), If it lUegally interfères with the Interstate features of the 
business of another club. 

4. Monopolies '©=>12(2) — Sherman Act prohibits only direct restraints of in- 

terstate commerce. 

The Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 8827-8830) does 
not apply, imless the effect of the act complained of on Interstate com- 
merce Is direct, not merely indirect or incidental. 

5. Monopolies <©=>12(1) — Reserve clause in baseball players' contracts is not 

direct restraint of commerce. 

The reserve clause in baseball players' contracts under the National 
Agreement was Intended to protect the rights of clubs operating under 
that agreement to retain the services of sufficient players for thelr pur- 
poses, and its effect on the Interstate commerce of a club outside the 
National Agreement was only Indirect and incidental, so that It does not 
amount to a violation of the Sherman Anti-Trust Act (Comp. St. §§ 
8820-8823, 8827-8830). 

On Motion for Rehearlng. 

6. Appeal and error <S=»in6(l) — Défendants in error on request given final 

judgment against it, instead of new trial, to permit further appeal vritfa- 
out delay. 

After a case bas been reversed and remanded for new trial, a pétition 
by défendant in error, plaintift' in the suit, stating it does not désire to 
présent new testimony, but Is willing to stand on the record made, and 
prefers a décision directing judgment against It, so that It may appeal to 
the Suprême Court withOut further delay, should be granted. 

^=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Appeal from the Suprême Court o£ the District of Columbîa. 

Action by the Fédéral Baseball Club of Baltimore, Incorporatçd, 
against the National League of ' Professional Baseball Clubs and 
others. Judgment for plalntifï, and 'défendants appeal. Reversed and 
remanded on rehearing, with directions to enter judgment for défend- 
ants, r.:, ■/ 

B. S. Minor, of Washington, D. C, and George Wharton Pepper, 
of Philadelphia, Pa.. (Samuel M. Clément, Jr., of Philadelphia, Pa., on 
the brief), for appdlants. 

Chas. A. Douglas andj. V. Morgan, both of Washington, D. C, 
and Wm. L,. Marbury, Wm. L. Rawls, and L. Edwin Goldman, ail of 
Baltimore, Md. (Charles S. Douglas and Hugh H. Obear, both of 
Washington, D. C, on the brief), for appellee. 

SMYTH, Chief Justice. This is an action for damages under the 
Sherman Anti-Trust Act (26 Stat. 209 [Comp. St. §§ 8820-8823, 
8827-8830] ) . The plaintiff , who is appellee hère, was awarded a 
verdict for $80,000, which was trebled under section 7 of the act, and 
a judgment for $240,000, with costs and attorney's fées, entered against 
the défendants, who bring the case before us for review. 

Appellee is a corporation organized in October, 1913, in Baltimore, 
for the purpose of giving exhibitions of baseball. Its organization was 
brought about by the Fédéral League of Professional Baseball Clubs, 
which was incorporated in March, 1913, and consisted of eight clubs, 
of which the appellee was one. One club was located in paph of the 
following cities : Brooklyn, Pittsburgh,: Bufïalo, Baltimore, St; Louis, 
Kansas City, Indianapolis, and Chicago. The league issued to each 
^lub a franchise, that authdrized it to conduct compétitive baseball 
gamesin the leagtie. The league continued in existence, with more or 
less success, until December, 1915, when an agreement, called the 
"Peace Agreement," was entered into between it, the National League, 
and the Anierioan League of Professional Baseball Clubs. This agree- 
ment resulted in the dissolution of the Fédéral League and ail its con- 
stituent cltibs, save the appellee.. The latter refused to become a party 
to the agreement ; 'but, as there was none of its league clubs left after 
the dissolution ysfith which to, compete, it ceased to operate. Appellee, 
asserting that the disbandment of the league and the conséquent in- 
jury to it' were due to àcts of the âppellants, done in violation of sec- 
tions 1 and 2 of the Sherman Act, instituted this action. 

The âppellants, défendants below, are: The National League of 
Profes.sional Baseball Clubs, referred to herein as the National League, 
an unincorporated association, and its eight incorporated constituent 
clubs, one of which was established in each of the following cities : 
New York City, Brooklyn, Philadelphia, Boston, Chicago, St. Louis, 
Pittsburgh, and Cincinnati. \^lso the American League.of Profession- 
< al Baseball , Clubs, spoken of hereafter as the American League, an 
unincorporated association, and, like the National League, having eight 
constituent clubs, one located in each of thèse cities : New York City, 
Boston, Philadelphia, Washington, D. C, Chicago, St. Louis, Détroit, 
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and Cleveland. Also John K. Tener, président of the National League ; 
Bancroft A. Johnson, président of the American League; and August 
Herrmann, chairman of the National Commission, hereafter described. 
The cities having National League clubs form the baseball circuit for 
that league, and those having American League clubs the baseball 
circuit for that league. 

The National League and the American League are generally de- 
nominated major leagues. .With them are unîted, by what is called 
the "National Agreement," the National Association' of Professional 
Baseball Leagues, which consists of a large nbraber of, minor leagues 
of professional baseball, similar in structure to the major leagues, 
but the players hâve not, in gênerai, attained as high a degree of skill 
as that which characterizes major league players/' The leagues of the 
association constitute training fields from which the major leagues 
draw new players. While the association covers the greater part of 
the field of 'professional baseball below the major league grades, yet 
there are outside of it some professional, many' sémiprofessional, and 
ail collège and amateur organizations. • ji; . 

Each club of the major leagues obtained a bail ground and equipped 
it with stands and seats for the accommodation of the public in its 
home city. The clubs; w«re organized for .profit, but not the leagues, 
The function of each league was to regulate contests between team^ 
represeiating the several clubs in the league, which compete annually 
for championship. Basebalîs were purchased by each league and sold 
to its clubs at cost, and each. league had a contract with a telegraph 
company for service, and hâd an income sufHcient only to-meet necr 
.essarv expenses; Such unspent funds as it might hâve were not held 
for distribution, but as a reserve to meet liabilities. 

J he National Commission, already referred to>'is an unincorporated 
body composed of the présidents of the two leagues and a third person, 
selected by them. It is an administrative body, and is not a profit- 
making concern. The club which wins the championship pennant in 
any year in one major league competes for the world's championshil> 
in that year with the winner of the pennant in the other. It is one of 
the functions of the National Commission to regulate thèse contests. 
A schedule for each league is arranged by'its président prior to the 
bcginning of the playing season. During the playing season teams 
travel by train from place to place, taking with them their uniforms 
and other paraphernalia of the game. 

The National Commission exists by virtue af i the National Agree- 
ment, heretofore referred to. It is claimed thatthis agreement has 
produced the System which constitutes the violation of the Sherman 
Act complained of. By this agi^eement players, before they could se- 
cure employment in any club operatirig under it, were required to en- 
ter into contracts which, it is alleged', gave" the appellants control over 
practically ail available players of sufficient skill to serve in a; major 
league club, and thus the Fédéral League .was unàble to secure players 
capable of producing such ekhibitionsi of baseball as the public de- 
manded; and-, in conséquence of this inabiiity, disaster came upon the 
Fédéral League and its 'constituents' clubs, incltiding the appellee; 
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The court instructed the jury: (a) That appellants were engaged 
in Interstate commerce; (b) that thèy attempted to monopolize, and 
did monopolize, a part of that commerce, principally through vvhat is 
called the "reserve clause" and inéligible list features of certain agree- 
ments; but (c) left it to the jury to say whether the appellants had con- 
spired together to destroy, and did destroy, the Fédéral League, to the 
end that they might perfect their monopoly of professional baseball, 
and whether, if they did so conspire with the effect stated, their act 
resulted in injury to the appellee. 

Did the givihg of exhibitions of baseball, under the circamstances 
disclosed in the record, constitute trade or commerce within the 
meaning of the Sherman Act? If it did not, then the act does not 
apply, and the appellee has no right to invoke its provisions. 

[1] The Sherman Act, in section 1, déclares every contract, com- 
bination, or conspiracy "in restraint of trade or commerce among the 
several states * * * to be illégal," and, in section 2, condemns 
every person who shall monopolize, or attempt to monopolize, or com- 
bine with others to monopolize, that trade or any part thereof. "The 
Word 'trade,' in its broadest signification, includes, not only the busi- 
ness of exchanging commodities by barter, but the business of buy- 
ing and selling for money, or commerce and traffic generally." May 
v.Sloan, 101 U. S. 231, 237 (25 L. Ed. 797). It means "the buying 
as well as the selling of property." United States v. United States 
Steel Corporation et al. (D. C.) 223 Fed. 55, 177. Webster's Dictionary 
defines trade as "the act or business of exchanging commodities by 
barter ; the business of buying and selling for money ; commerce ; 
traflfic ; barter" — and says that "Commerce, in its simplest signification, 
means exchange of goods. * * * n j^ay be Said to be trade, 
traffic, or exchange between difïerent places and communities." And 
according to the Century Dictionary, commerce is defined as "inter- 
change of goods, merchandise or property of any kind; trade; traffic." 
"Commerce, briefîy stated, is the sale or exchange of commodities." 
United States v. Swift & Co. (C. C.) 122 Fed. 529. Substantially the 
same définitions are given in the cases of United States v. E. C. Knight 
Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325; Gibbons v. Ogden, 
9 Wheat, 1, 189, 190, 6 L. Ed. 23 ; Gloucester Ferry Co. v. Pennsyl- 
vania, 114 U. S. 196, 5 Sup. Ct. 826, 29 h. Ed. 158; In re Charge to 
Grand Jury (D. C.) 151 Fed. 834. 

Through thèse définitions runs the idea that trade and commerce 
require the transfer of something, whether it be persons, commodities, 
or intelligence, from one place or person to another. The concomitant 
of this concept is the principle, approved by the Suprême Court of the 
United States, that "importation into one state from another is the in- 
dispensable élément, the test, of Interstate commerce." International 
Text-Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 54 U. Ed. 678, 
27 h. R. A. (N. S.) 493, 18 Ann. Cas. 1103. 

[2] The business' in which the appellants were engaged, as we hâve 
seen, was the giving of exhibitions of baseball. A game Of baseball 
is not susceptible of being transferred. The players, it is true, travel 
from place to place in interstate commerce, but they are not the game. 
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Not until they come intQ contact with their opponents on the baseball 
field and the contest opens does the game come intia existence. It is 
local in its beginning and in its end. Nothing is transferred in the 
process to those who patronize it. The exertions of skill and agility 
which they witnçss may excite in them pleasurable émotions, just 
as might a view of a beautiful picture or a masterly perfoi-mance of 
some drama ; but the game effects no éxchange of things according to 
the meaning of "trade and commerce" as defined above. 

The transportation in interstate commerce of the players and the 
paraphernalia used by -them was but an incident to the main p'urpose 
of the appellants, namely, the production of the game. It was for 
it they were in business — not for the purpose of transferring players, 
balls, and uniforms. The production of the game was the. dominant 
thing in their activities.' In Hooper v. California, 155 U. S. 648, 15 
Sup. Ct. 207, 39 L. Ed. 297, the Suprême Court of the United States 
was asked to hold that, because an Insurance corporation, in effecting 
a marine Insurance policy, used some of the instrumentalitiés of com- 
merce, it was engaged in that commerce; but the court refused to 
yield to the argunient, and said : 

"It ignores the real distinction upon wliich the gênerai rule and its excep- 
tions are based, and which consists in the différence between interstate com- 
merce, or an instiumentality thereof , on the one side, and the mère incidents 
whlcli may attend the carrying on of such commerce on the other." 

And the court held that the business of marine insurance was not 
commerce, irrespective of the fact that some of its incidents were. 
Consult, also,-Paul v. Virginia, 75 U. S. (8 Wall.) 168, 19 L. Ed. 
357; New York Life Insurance Co. v. Cravens, 178 U. S. 389, 20 Sup. 
Ct. 962, 44 L. Ed. 1116. So, hère, baseball is not commerce, though 
some of its incidents may be. 

Suppose a law firm in the city of Washington sends its members to 
points in différent states to try lawsuits ; they would travel, and proba- 
bly carry brie f s and records, in interstate commerce. Could it be cor- 
rectly said that the firm, in the trial of the lawsuits, was engaged in 
trade and commerce? Or, take the case of a lecture bureau, which 
emplois persons to deliver lectures before Chautauqua gatherings at 
points in différent states. It would be necessary for the lecturers to 
travel in interstate commerce, in order that they might fulfill their 
engagements ; but would it not be an unreasonable stretch of the or- 
dinary meaning of the words to say that the bureau was engaged in 
trade or commerce? If a game of baseball, before a concourse of 
people who pay for the privilège of witnessing it, is trade or commerce, 
then the collège teams, who play football where an admission fee is 
charged, engage in an act of trade or commerce. But the act is not 
trade or commerce ; it is sport. The fact that the appellants produce 
baseball games as a source of profit, large or small, cannot change 
the character of the games. They are still sport, not trade. 

It has been ruled that the production of grand opéra at points in 
différent states according to a prearranged schedule involves "none of 
the éléments of trade or commerce as commonly understood." Met- 
ropolitan Opéra Co. v. Hammerstein, 162 App. Div. 695, 147 N. 
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Y. ^upp, ë35i "Such a transaction," said thé fôurt, "is as far removed 
as possible îrom the commonly acce'pted irieariing of trade and com- 
merce." In. another case it was held that tHe skill df theatrical pilay- 
ers which attracts thé public "is not sdld; it is merely exhibited for 
hirej" and the fact that the producing corporation "rhust buy scenery 
and stage apphances and furniture, which it may àfterwards sell 
again,is of ho importance" in determining wîhétïiér or riot-the corpora- 
tion was engaged in trade or commerce. In re Oriental Society, Bahk- 
rupt.,(,D. Ç.)- 104 Fed, 975. As supporting ïhe^same principlé, see 
People V. Klàw (Gén.'Sess.) 106 M. Y. Supp.. 341, Âthérican Baseball 
Club of èhicàgb V. Chase, '86 Mise. Re'p. -441; 149' '!N. Y. Supp. 6; 
Minnesota v;:ï5uïuth Board'of Trade, 107 Minn.'-SOÔ/'lSl N. WV'S^S, 
23 L. ■fc'À.'"(.N. S.) 1260, Rohlf'v.'Kasémeier,'l40Io\vk,.l'82ni8 N: 
W. '276, p t. R. A. (N. S.y r284, ànd State v.: Frank, 114' Ark.47i 
16a S,^ ^^.,.333, : 52 'i;., R.' A. (N. S.) 1149, Ato'.' Çasi 1916I>, 983. ' In 
the: Americaii Baseball' Club Case the p'recîse'qiiestion we are con- 
sîdérjrig wàs'pàssèd uppn in a cafèfully preparéd opinion, and it \v'as 
held thàt' thé production of exhibitions ' of baseball did not constitute 
trade or commerce. The National Agtieemènt, the ruies and régula- 
tiohà'ad'ojipéd. piirsuant to it, arid the/pTayérs'' cdhtracts, 'corhplained bf 
in, tjtiis .3UÏt,.,wérè ail corjsidered by tpe coij;rt in reachihgîts cpo^lusipii, 

Much stress is laid by the appellee wpon Marlenelli v. IJnited Book;- 
ing Offices (D. C.) 227 Fed. 165, and International Text-Boqk Co. v. 
Pigg; ''supra ; but' wè think thtey arertot in point.' In the first case the 
çdmbinatibh was betweeh a'series pf theaters and persons etigagëd in 
theatrical ' brôkëragé, , âccordihg to "which 'the brokers 'had'the exclu- 
sive light of aéting for thè' theaters ■ in- bdokirig performances on an In- 
terstate schëdulè. The éntire busirïess cdnsisted'inthe negdtiatidn of 
a contract to travel and perfprm. The brokers were not intérested in 
the seryicë- i*éhdered or the skill exhibited- by the perfofmers. The 
CbU'i't'stréssed this feature, and distinguished the case beforè him frbm 
the Hammèrstein Case, supra, by saying' that the trade and commerce 
elemeWt in' the case he was con'sidéfing'was essential, while that dé- 
ment in thè Hammerstein Case waS but iiicîdental. 'For the same rea- 
sbnthe Marienelli Case is distinguishable ffbm the 'Case before ùs: In 
theTiggXase the chi'ef elertïent was thè communication of intelligence 
through instrumentalities of cbhitnefcle. ■ ■ '^ 

[3] This brings' us to cbnsider whether or ridt' the restrictions, 
which àppellee- sàysresulted in the monopolizâtion denounced by the 
statute, affeCted îllegally 'thé interstate féatures of appellee's business, 
that is, the mbvement of its players and those of the other clubs bf thé 
Fédéral Léague and their parapherriàlia frbm place to place in the 
leâgue's circuit; '-for it is wellsèttled that persons not engaged in in- 
téfëtate: coinnlerce may bé guilty of violating the statute by illégally 
itîfèrferihg with those whâ^'âre sô'eiîgaged.' L,oewe v. Lawlor,'208 U. 
S. 274, 297, 28 Sup. Ct. 301,-52 L. Ed. 488, 13 Ann. Cas. 815; United 
5tates V. Ti-ans-Missoûri Freîght Association, r66 U.' S. 290, 17 Sup. 
Cf 540, 41 Iv. Ed. 10O7; Northern SeCunties Co. v. United States, 
193 U.S. 197, 24 Sup. 'Ct. 436, 48 L,. Ed. 679. 

[4j The statute does not ap|)ly "whei'é the trade or cbrïimerce af- 
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fected is interstate, uhless the "effect thereon is direct, not merely m- 
direct." United States v. Patten, 226 U. S. 525, 542, 33 Sup. Ct. 141, 
145 (57 L. Ed. 333, 44 L. R. A. [N. S.] 325). If the necessary: effect 
is but incidentally or .indirectly to restrict the commerce, "while its 
chief resuit is to foster the trade and increase the business of those 
who maice and operate it, it is not violative of this law." United 
States V. Standard Oil Co. (C. C.) 173 Fed. 177, 188; Hopkins v., Unit- 
ed States, 171 U. S. 578, 592, 19 Sup. Ct. 40, 43 L. Ed. 290; Andersen 
V. United States, 171 U. S. 604, 618, 19 Sup. Ct. 50, 43 L. Ed. 300; 
United States v. Joint Traffic Association, 171 U. S. 505, 568,, 19 
Sup. Ct. 25, 43 L. Ed. 259 ; Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211, 244, 20 Sup. Ct. 96, 44 L. Ed. 136. 

[5] Generally speaking, every player was required to contract with 
his club that he would serve it for one year, and would enter into a 
new contract "for the succeeding season at a salary to be determined 
hy the parties to such contract." The quoted part is spoken of as the 
"reserve clause," and it is found, in efïect, in the contracts of the minor 
league players, as well as in those of the major league players. For 
his services each player was given a certain considération, and for 
consenting to the reserve clause another considération, both of which 
were set forth in his contract. It is provided in the rules adopted by 
the leagues and in the National Agreement that, if a player violâtes 
the reserve clause, is guilty of "contract-jumping," he shall be punished 
by being treated as inéligible to serve in any club of the leagues until 
he has been formally reinstated, and a list of such inéligible players 
is kept by the leagues. ■ , 

The number of players which each club was permitted to employ was 
limited to 22. It is admitted that this was a reasonable number, and 
that none of the clubs retained more players than it needed. The 
number of skilled players available did not equal the demand, and 
clubs within the appeliant leagues were competing among themselves 
for first-class players. One of the directors of the appellee admitted 
that, if his club had to compete for public favor with the appellants, it 
undoubtedly would hâve been driven to the ranks of the latter for many 
of its players. If the reserve clause (fi.d îiot exist, the highly skillful 
players would be absorbed by the more wealthy clubs, and thus some 
cIuIds in the league would so far outstrip others in playing ability that 
the contests between the supërior and inferior clubs would be uninter- 
esting, and the public would refuse to patronize them. By means of 
the reserve clause and provisions in the rules and régulations, said 
one witness, the clubs in thé National ând American Eeagues are 
more evenly balanced, the contests between them are made attractive 
to the patrons of the game, and the success of the clubs more certain. 
The reserve clause and the publication of the inéligible lists, together 
with other restrictive provisions, had the efïect of deterfing players 
from violating their contracts, and hence the Fédéral League and its 
constituent clubs, of which the appellee was one, were unable to ob- 
tain players who had contracts with the appellants; in other. words, 
thèse things had the intended effect, viz, of preyenting players from 
disregarding their obligations. On thèse provisions, ail having for 
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their purpose the préservation by each club of its necessary quota, 
an(J nô more, of players, rests the gravarnen of appellee's case. It 
must be obvious that the restrictions thus imposed relate directly to 
the conservation of the personnel of the clubs, and did not directly 
affect the movement of the appellee in Interstate commerce. What- 
ever effect, if any, they had, was incidental, and therefore did not 
offend against the statu te. 

There are many other questions raised by the record, but it is not 
necessary for us to cohsider them. 

The judgment must be, and it is, reversed, at the cost of the ap- 
pellee, and the case is remanded for f urther proceedings not incon- 
sistent with this opinion. 

Reversed and remanded. 

On Motion for Rehearing. 

A pétition for rehearing and for modification of the judgment of 
the court bas been filed by the appellee. It appears therefrom that the 
appellee does not désire to présent additional testimony, nor does it 
wish a new trial, but is willing to stand on the record as made, and 
that it prefers, instead of a ruling granting a new trial, a décision re- 
versing the judgment of the lower court and directing that court to 
enter judgment for the appellants, in order that it may carry the case 
to the Suprême Court of the United States without f urther delay. We 
think the pétition should be granted. Union Castle Mail S. S. Co. v. 
Thomsen, 190 Fed. 536, 111 C. C. A. 368; Id., 243 U. S. 66, 2>7 Sup, 
Ct. 353, 61 L. Ed. 597, Ann. Cas. 1917D, 322. 

The judgment, therefore, of this court, entered on December 6, 1920, 
is hereby vacated, and the judgment of the Suprême Court of the Dis- 
tict of Columbia is reversed, at the Cost of the appellee, and this cause 
is remanded to the Suprême Court of the District, with instructions to 
enter a judgment for the appellants. 

Reversed and remanded. 



DUTCHEB V. JACKSON. 

(Court of Appeals of District of Columbia. Submitted November 9, 1920. De- 
cided January 3, 1921.) 

No. 1329. 

Patents <©=>113(7) — Décision by both tribunals of Patent Offic* affirnied, nn- 
less clearly wrong. 

Wliere eacli of tlie tribunals of the Patent Office decided a question of 
fact in an interférence proceedings in favor of the same party, the déci- 
sion of the Commissioner must be affirmed, unless the court, after examin- 
ing the record, can say the patent tribunals were clearly wrong. 

Appeal from a Décision of the Commissioner of Patents. 

Interférence proceeding betweeh Frank Dutcher and George B. 
Jackson. From a décision of the Commissioner of Patents, awarding 
priority to Jackson, Dutcher appeals. Affirmed. 

©=»For other cases sée same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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A. S. Pattison, of Washington, D. C, for appellant. ~ 
Charles H. Howson, of Philadelphia, Pa., for appellee." 

SMYTH, Chief Justice. This in an interférence proceeding in which 
priority was awarded by the Commissioner of Patents to the senior par- 
ty. The invention relates to railway signal torpedoes and the contro- 
versy turns on a question of fact. Each of the tribunals of the Pat- 
ent Office decided in favor of Jackson. We hâve examined the record 
and are unable to say that they were clearly wrong. In view of this, 
the décision of the Commissioner must be, and it is, affirmed. In re 
Barratt, 11 App. D. C. 177; Creveling v. Jepson, 47 App. D. C. 597; 
Reid et al. v. Kitselman (D. C.) 266 Fed. 255 ; Lindmark v. Hodgkin- 
son, 31 App. D. C. 612. 

Affirmed. 



WHELAN et al. v. WELCH et aL 

LÏNCH V. SAME. 

(Court of Appeals of District of Columbia. Submltted December 8, 1920. De- 
cided January 3, 1921.) 

Nos. 3402, 3403. 

1. Appeal and errer ©=1005(1) — Déniai of new trial, claimed for InsufB- 
ciency of évidence, not reviewable. 

An order overruling a motion for a new trial, based on the claim tliat 
the verdict waa not sustained by sufficient évidence, is not reviewable on 
appeal under fédéral practice; but that question should be ralsed by a 
request for a peremptory instruction. 

8. Appeal ai»d error <8=»882(14) — Request for submisslon to jury precludes 
elaim évidence was insuffident. 

Where plaintitïs requested the court to submlt the case to the Jury, 
they implledly represented that there was a question for the jury's con- 
sidération, and cannot, on appeal, claim that the évidence was insuffi- 
cient to sustain the verdict against them. 

5. Stipulations <S=>18(3) — Stipulation allowing plea in bar precludes right 

to judginent on overruling pleas in abatement. 

Where the parties stipulated that the demurrers to the pleas in abate- 
ment should be sustained, and défendants granted leave to plead in bar, 
and thereafter plaintifFs joined issue on the pleas, they cannot, after an 
adverse verdict, claim that the court erred in not entering judgment for 
them immediately on the overruling of the pleas In abatement. 

4. Plea^ng <@=>225(1)— Défendant can amend aiter demurrer to plea in 
abatement is sustained. 

Conunon-Iaw pleading Is In force In the district only In so far as it 
has not been modlfied by statute or rnle, and under Suprême Court law 
ruie 31, provldlng that, on sustaining a demurrer the opposite party shall 
hâve 10 days to amend, a défendant to whose pleas in abatement a de- 
murrer was sustained can thereafter amend by pleading in bar. 

6. Appeal and error <&=»1033(2) — RuUngs favorable to appellants will not De 

reviewed. 

On appeal by the plalntiffs the court's action in sustaining the demur- 
rers to the pleas in abatement will not be reviewf il. where the défendants 
against whom the décision was rendered a ro not complalning thereof . 

^ES»For other cases see same toplc & KEY-îv UMBER In ail Key-Numbered DlgestB & Indexe* 
269 F.— 44 
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S. Abatement and revival ®=>74(6)— Time to serve suininons ruirs from dèath, 
Rot from notice thereof . i 

tinder Code, § 236, abating the action if the représentative of a de- 
cçased défendant is not made a party withln one jear from the deatli 
of défendant, the year within tvliieh the summons niust be servèd on the 
heirs and Personal représentatives of a deceased défendant runs from 
date of defendant's death, not from date qn which plalntifds learned of 
the death. 

7. Statutes <S=»190 — Construction resorted to only in case of ambiguity or 

absurdîty. 

Construction of a statute to ascertain the législative intent will be re- 
sorted to only where the language Is ambiguous, or where its plain mean- 
ing would lead to an absùrd conséquence. 

8. Appeal and error <&=»237{2) — Evidence admitted subject to objection re- 

viewed only after motion to strike. 

Evidence which opposing counsel agreed should go in subject to his ob- 
jection was admitted subject only to his right to move to bave it stricken, 
and the admission of such évidence cannot be reviewed on appeal, where 
he dia not thereafter exercise that right. * 

9. Appeal and error €=1050(1) — In ejectment, évidence as to profits received 

by défendant held net prejudicial to plaintiff. 

In ejectment, where it was agreed plaintiff was entitled to recover ail 
profits from the premises from the défendants in the action, whether 
they were received by défendants or others, and the amount of such profits 
was stipulated, évidence as to the amount of the profits which the défend- 
ants themselves received, which was less than the stipulated amount, was 
not prejudicial to plaintiff, as Ihducing the jury to find agalngt their 
right to the premises to avoid imposjing on the défendants liability for 
profits not received by them. 

Appeals from the Suprême Court of the District of Columbia. 

Separate actions in ejectment by Thomas C. Whelan and others and 
by Wilham T. Lynch against Mary J. Welch and others, which were 
submitted together. Judgment for défendants in each case, and plain- 
tifïs appeal. Affirmed. 

C. A. Douglas, C. A. Keigwin, H. H. Ôbear, and J. V. Morgan, ail 
of> Washington, D. C, for appellants. 

Clarence R. Wilson, Paul E. Lesh, and Nathaniel Wilson, ail of 
Washington, D; C, for appellees. 

SMYTH, Chief Justice. Thèse appeals involve the same questions, 
were submitted together, and will be disposed of as one case. Appel- 
lants instituted actions in ejectment for the recovery of a lot in the 
City of Washington. They were cbnsolidated for trial. In one two- 
thirds of'the title wâs claimed, and in the other the remaining one- 
third. 'Judgments were entered against them, and they bring the 
cases hère for review. 

[1] 1. It is asserted that the court erred in Overruling a motion for 
a new trial based on the assumption that the verdict was not sustained 
by sufhcient évidence. According to fédéral practice this is not as- 
signable as error. Mr. Justice Stdry, as long ago as Barr v. Gratz, 
4 Wheat. 213, 220 (4 L. Ed. 553), said that it "is too plain for argu- 
ment that sûch a refusai affords no ground for a writ of error." See, 
also, Crumpton v. United States, 138 U. S. 361, 363, 11 Sup. Ct. 

<g=:)For otîier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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355, 34 L. Ed. 958; Wheeler v. United States', 159 U. S. 523, 524, 
16 Sup. Ct. 93, 40 L. Ed. 244; Moore v. United States, 150 U. S. 57, 
61, 14 Sup. Ct. 26, 37 L. Ed. 996; Brown v. Clarke, 4 How. 4, 15, 11 
L. Ed. 850 ; United States v. Daniel, 6 Wheat. 542, 545, 5 L. Ed. 326. 

[2] If appellants desired to raise the question of the sufficiency o£ 
the évidence, they should hâve donc so by a request for a peremptory 
instruction to retûrn a verdict in their favor (German Insurance Co. v. 
Frederick, 58 Fed. 144, 148, 7 C. C. A. 122 ; Western Coal & Mining 
Co. V. Ingraham, 70 Fed. 219, 222, 17 C. C. A. 71 ; Joplin & P. Ry. Co. 
V. Fayne, 194 Fed. 387, 389, 114 C. C. A. 305) ; but they did not do so. 
On the contrary, they requested the court to submit the case to the 
jury, thus impliedlv stating that there was a question for the jury's 
considération. Williams v. Vreeland, 250 U. S. 295, 298, 39 Sup. Ct. 
438, 63 t. Ed. 989, 3 A. E. R. 1038. They will not now be heard to 
say that the représentation was not correct. United States v. Memphis, 
97 U. S. 284, 292, 24 E. Ed. '^Zl ; Hartford Life Ins. Co. v. Unsell, 
144 U. S. 439, 451, 12 Sup. Ct. 671, 36 L. Ed. 496; Walton v. Chicago, 
St. Paul, etc., Railway Co., 56 Fed. 1006, 6 C- C. A. 223 ; Swofïord 
Bros. Dry-Goods Co. v. Smith-McCord Dry-Goods Co., 85 Fed. 
417,421, 29 C. C. A. 239. 

Appellants refer us to a numberof décisions wherein it was ruled 
that if the testimony is of such a çonclusiye character as to compel 
the Court, in the exercise of a souhd judicial discrétion, to set asidë a 
verdict returned in opposition thereto, the case should not be sub- 
mitted to the jury. Of course that is true. But how must the 
question be raised, so that it may be examined by a reviewing court? 
Not for the first time by a motion for a new trial, but always by a 
request for a ■direci:ed verdict. Àhd that is the manner in which it 
was presented in the cases cited. "None of them countenances the pro- 
cédure followed hère. 

We hâve, however, considered the testimony, and find it much in 
conflict. It was because of this a proper subject fbr the considération 
of -the jury. 

[3] 2. Appellees, défendants below, filed pleas in abatement puis 
darrein continuance, which were démurred to by plaintiffs. After 
the demurrers had been argued, but before the court had ruled, the 
parties stipulated thât the demurrers might be sustained, that the 
défendants be granted leave to plead in bar, and that àmendments 
which plaintififs had offered to the déclarations might be filed. The 
court approved the stipulation, the àmendments wére filed and so 
were the pleas in bar. Plaintiflis joined issue on the pleas, a trial was 
had, and a verdict returned. New they insist that the court erred in 
not entering judgment for them immediately upon the overruling of 
the pleas in abatement; in other words, that error prejudicial to their 
case was committed by doing that which they stipulated might bedone, 
Counsel présent no authorities for so startling a proposition, and we 
do not believé. any can be found.. 'The Suprême Court of the United 
States said in Wallace v. McConn'ell, 13 Pet. 136, 152 (10 L. Ed. 95) 
that if the défendant, after a plea ih bar, "pleads a pleà pais darrein 
continuance, this is a waiver of his bar, and^no advantage shall be 
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taken of anything in the bar." But there is nothing in this which pro- 
hibits the plaintiff, for whose benefit the.law raises the waiver, from 
refusing to take advantage of it, and this he would do by consenting 
that the défendant might rehabilitate hisi plea in bar. 

[4] Besides, common-law pleading is in force in this district only 
in so far as it has not been modifîed by statute or rules of court. L,aw 
rule 31 of the Suprême Court provides that "upon the sustaining of a 
demurrer the opposite party shall hâve ten days to amend." The 
rule, it will be perceived, is gênerai and applies to ail demurrers — those 
leveled against a plea in abatement as well as those directed against 
a déclaration or an answer. So that, when we consider the stipula- 
tion and the rule, or either, it must be apparent that no error of virhich 
appellants can complain was committed by the failure of the court to 
give judgment for the appellees at the time it overruled the pleas puis 
darrein continuance. 

[5] 3. Much space is given in the brief of appellants to the con- 
tention that the pleas in abatement puis darrein continuance were bad, 
both in substance and in form, and this is on the theory that we will, 
on this appeal, review the court's action in sustaining the demurrers 
to the pleas, for the purpose of determining whether it was correct. 
But why should we do so, since the appellees, against whom the déci- 
sion was rendered, are not complaining? 

[8] 4. During the pendency of the suit certain of the défendants 
died. Summonses were issued, at the request of the plaintifïs, against 
their heirs, and also against the administrator of the estate of one of 
them, for the purpose of making them parties to the action. The ad- 
ministrator filed a plea in abatement, and the others moved to quash 
the summonses. The demurrer to the plea and the motion to quash 
were sustained. It appears, without dispute, that none of the sum- 
monses was issued until more than a year after the death of the 
original défendants. Code, § 236, says : 

"If the proper représentative of a deceased défendant be not made a party 
to the action within one year from the death of said défendant, the action 
shall abate as to such défendant." 

[7] It is admitted that if this is taken literally, the court below was 
right, but it is insisted that the provision should be construed so that 
the year would be measured not "from the death" of the défendants, 
but from the date on which the plaintifïs learned of their death. 
There is no authority for this. Judicial construction is never resorted 
to "until uncertainty is encountered." Mayo v. Whedon, 47 App. D. C. 
138, 140, and cases there cited. See, also, Lake County v. Rollins, 130 
U. S. 662, 671, 9 Sup. Ct. 651, 32 L. Ed. 1060, and Bâte Refrigerating 
Co. v. Sulzberger, 157 U. S. 1, 38, 15 Sup. Ct. 508, 39 L. Ed. 601. 
There is no ambiguity in the Code provision. Its meaning is plain and 
unmistakable. When the language of a statute is not ambiguous, 
it must be construed in its natural and obvious sensé. United States 
v. Union Pacific Railroad Co., 91 U. S. 72, 23 E. Ed. 224; Mayo v. 
Whedon, 47 App. D. C. 138, 140. "* * * Where the language of 
an act is expHcit, there is great danger in departing from the words 
used, to give an effect to the law which may be supposed to hâve been 
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designed by the Législature." Denn v. Reid, 10 Pet: 524, 527, 9 L. Ed. 
519. See, also, Bâte Refrigerating Co. v. Sulzberger, 157 U. S. 1, 37, 
15 Sup. Ct. 508, 39 h. Ed. 601. 

It is true, as urged by appellants, that in construing a statute the 
intention of the lawmakers should be sought; but that is to be done 
by studying the language used, and it must be taken according to its 
plain significance, unless that would lead to an absurd conséquence. 
Mayo V. Whedon, supra. Nothing of that nature would resuit hère 
by taking the Code according to its obvious meaning. There is noth- 
ing in the décisions cited by appellants which conflicts with thèse rul- 
ings. 

5. The action sought not only the lot, but also the amount of 
profits received by the défendants, so far as their recovery was not 
barred by the statute of limitations. It appears, from what we said 
when discussing the pleas in abatement puis darrein continuance, 
that ail those claiming an interest in the lot adverse to the plaintiffs 
were not before the court at the time of the trial. The amount of prof- 
its received by the défendants was shown. It was about half the total 
amount received by ail the défendants, including those not served. In 
the court's charge the jury were told that if they found for plaintiffs 
with respect to the title they should also award them the entire amount 
of recoverable profits received by those in possession, on the theory 
that the served défendants were Jointly liable with those not served. 
It is asserted that, in view of this charge, the soundness of which is 
not questioned, the testimony disclosing that défendants had received 
only half of the profits for which they might be held liable had a ten- 
dency to deter the jury from finding against them touching the title, 
and therefore that plaintiffs were prejudiced by it. No objection, how- 
ever, was made to the testimony of the fîrst witness on the subject until 
after her answer had been given, nor was any motion made to with- 
draw it from the jury's considération. 

[8, 9] As to this testimony, and that of the others upon the same 
subject, counsel for plaintiffs stated that he was willing it should "go 
in" subject to his objection; that is, subject to his right, if he so 
elected, to move to hâve it stricken eut and the jury instructed to dis- 
regard it. But he did not exercise that right. It is manifest from the 
record that he attached but very little importance to it at the. time, 
and correctly so, for we cannot perceive how it could hâve prejudiced 
plaintiffs in the minds of the jury. A statement of the amount of prof- 
its was agreed upon between the parties and handed to the jury to 
be included in the verdict in case they found for the plaintiffs. Thus 
both parties agreed that, if the land belonged to the plaintiffs, the de- 
fendants were liable to them in the stipulated arriount. 

Washington Gaslight Co. v. Lansden, 172 U. S. 534, 19 Sup. Ct. 
296, 43 L. Ed. 543, is cited by appellants as authority for their po- 
sition. That was a libel action against individuals and a wealthy cor- 
poration. A verdict, including punitive damages based on the wealth 
and ability of the corporation to pay, was returned. The Suprême 
Court held that the corporation was not liable, but that the individuals 
were, and reversed the case, however, as to ail, saying that there was 
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"no justice in allbwing the recovery of punitive damages in ariacttoni 
against several défendants, based upon évidence of' the wealth arifl' 
ability to pay such damages on the part of one of the défendants Qnlv."^ 
172 U. s: 553, 19 Sup: et. 303, 43 L. Ed. 543. We do not think. thére 
is any analogy betwe.en that case and this. 

Other errors are assigned with respect to the admission of:the 
testimony of one wltness and the rejection of the testimony of another. 
The testimony in both instances was so inconsequential that no injury 
could hâve resulted., ■.: , . • . 

A careful considération of ail the errors assigned forces us to the 
conclusion that there are no infirmities in the judgments, and there- 
fore théy are' 'àïïiVmëd, with costsi ''\ ' ■'■ •■ ■•' 

Affirrried.' ' : , ' 



HOLLEÏ t: SMALLEY. 



(Court ofiAppeals of District of Columbla. Su^njUted October 13, 19^0. 
> , . ,. ï)Gcided.Jaiitary 3,1921.) ' ' 

.'■ ■. : ■ ih/, /.'. , ^' :. .1^0. 3369. , ., [':, ■r■^,■.^, ' ' , . 

1. Bilb anjfl notes @=>4!93(2)-^Presiimption of considèi^tion eahhot prevail 

againSt'tésturioWi'. '. ' •■ ' '■■:■■: 

The presuraf)iticûi of «bisideration for a negotijablé iustnimeiit, created 
by the NegojjiaWe Instruments Law; (Code of L^y, 1910, § 1328), dis- 
appears -yyhen çpnfrontedjjy facts setting up eithèr absence or f allure 
of considèçatlon, In vi'hîçh. oaSe, ' as between the original parties, the 
bnrden is on the plalntiff'to prç've that he 18 a holder for; vialue by pre- 
IKindêrancé of the ettidence ;without resortirig to,(;the:''preswiaîption, and 
wheré ail the évidence, showed the failure of considération it-, was er;ror 
to refuse to direct à verdict for défendant. 

2. Bills and notes <S=>97(1)— Failuce to siirrender exîsting notes defeats re- 

covery on reiiiewal note. ' ! , . ■ 

In an action on a note, where it was undlsputed thaftlie note in suit 
was given to the payeei on considération of his promise ;to , surrender prior 
nbtes given ,by: the niaker to the payée, the failure of the payée to sur- 
render the prior notes,^stablishes failure of considération îor the note 
in suit, re^ardless ot wiether there was ariy considération for the prior 
notes. . 

3. Biiis ^nd notes '§='448 — Assuinpsît, deelarlng on éommon counts or spécial 

contract, proper for recovery on note. 

A suit on a promissory note may be sustained on , a déclaration In 
assumpslt, either on the common counts or on a déclaration on the 
contract, , ' 

4. Executor« and adjniriistrators <S=»450 — Evidence that payee's estate was 

flnancïally involved is Imiiiaterial. 

In. a suit by an executor on a. notie given bis tefetator, évidence that 
the estate was flnancially involved "andhafl practlcally ino assets, except 
the note in suit,;, was iinmaterial and Inadmissible. 

5. Evidence 'i='3j4(i),7-Tèstini(>ny decea^d payée attémpted to b«rrow 

money to lend to mak^r is héafSay. . ' ' i ' 

In an action by thé 'exefetttor on a proHiîsSory note giT«n hlS testator, 
: where the defensfe was want or failure of considération, testimony that 
deceased was rep^atedly attempting tp. borrpw nioney from witness to 
tend tp the maker, despite the wltness' warnings, was hearsay and inad- 
missible. ' ' ' 

' ■" :. •' f' •- ' . "^ ■; ' - — -^ ' : >/■•'-:< — h^—j :.-; , .r 

<S=3For other cases see sâme topic & KEY-NUMBBR in ail Key-Numbered Digiests & Indexes 
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Appeal from the Suprême Court of the District of Columbia. 

Assumpsit by William A. Smalley, as executor of T. S. Leach, de- 
ceased, against Francis Holley. Judgment for plaintiff, and défendant 
appeals. Reversed and remanded for a new trial. 

L,. J. Mather, of Washington, D. C, for appellant. 
A. Coulter Wells, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This suit in assumpsit was 
brought by appellee to recover from défendant, Holley, upon a promis- 
sory note the sum of $3,923.27. From a judgment for the amount sued 
upon, défendant appeals. 

The défense is, in substance, that the note in question was given in 
satisfaction of a séries of notes given from time to time by Holley for 
printing done by Ferris & Leach for the Bureau of Commercial Eco- 
nomies, a charitable organization, of Washington, D. C, of which de- 
fendant was président. The notes were given upon the assurance of 
Leach that he had personally assumed the indebtedness of the bureau 
to bis firm, which, upon the testimony of his partner, Ferris, was 
shown to hâve been false. From the abstract of the testimony of the 
principal witness for défendant, as set forth in the record, the facts 
relating to the exécution of the présent note and the considération 
therefor were stated as follows : 

"On the Ist day of July, 1917, décèdent, when on one of his weekly vlslts to 
Washington, told the défendant, in the présence of witness, that certain prop- 
erty of his in Philadelphia was jeopardiKed, as foreclosure proceèdings were 
belng had against it, and he wanted défendant to give him a note, embracing 
ail the other notes he had already given him, which he conld use in the 
attempt to save his property from this foreclosure; but Mr. Holley insisted 
that he would not sign the note asked for unless ail his other notes^— delivered 
to décèdent prier tb that time — were returned to him, and said décèdent 
promised that he wwild look them up immediately upon his return to Phila- 
delphia and send them over to Mr. Holley, and, upon this a.ssurance being 
given the défendant, said décèdent made eut the note for .$3,923.47 (the note 
In question) and left it in the office of the bureau in the Southern Building 
for defendant's signature, he having gone eut in the meantime, and when he 
returned to his office said défendant signed the note and mailed it to dé- 
codent in Philadelphia ; that décèdent did not send the old notes back to dé- 
fendant as he promised, and never has returned them to him, and they are 
still outstanding and unpaid. On cross-examinati'on witness testified that 
she was very intimately acquainted with décèdent ; that the note in suit 
was given to décèdent by the défendant for liis accommodation to enable 
hïm to prevent foreclosure of his Philadelphia property ; that défendant had 
from time to time given plaintiff's intestate certain notes which were given 
withQut any considération wliatevcr; that it was not a fact that ail the notes 
given by Mr. Holley were given entirely for printing bill ; that she remem- 
bered that Mr. Holley had given Mr. Leach a note back as early as 1915 ; 
that she was not certain as to the number or the amounts of thèse notes, 
but that she knew they were given without considération and were only given 
as accommodation notes." 

[1] At the conclusion of the évidence, counsel for défendant moved 
the court for a directed verdict, which Was deniéd, and to which coun- 
sel duly excepted. We thihk'this was error. The case ; should not 
hâve been submitted to the jury on the case made by the plaintiff. 
When the plaintiff iiitroduced the note and rested, he had made a 
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prima facie case, which, if unchallenged, would hâve been suffîcient 
to sustain a verdict and judgment in his favor. The Negotiable In- 
struments Law (Code D. C. § 1328) provides: 

"Every negotiable instrument is deemed prima facie to tiave been issued for 
a valuable considération, and every person whose signature appears thereon 
to liave become a party thereto for value." 

This amounts, however, to a mère légal presumption, which dis- 
appears when confronted by facts setting up either absence or failure 
of considération. Hère the failure of considération was established, 
not only by the witnesses for the défense, but by a letter which plain- 
tif? introduced and thereby adopted as part of his proof. This letter 
was written by défendant to one Francis S. Mcllhenny, of Philadelphia, 
in which, among other things, he stated : 

"The notes wlilch I gave Mr. Leach were not accommodation notes, but 
covered the amount advanced to me from time to time, and the new one of 
July Ist vyas given to take the place of the others, which he promised to 
return to me, and which I hâve not received." 

The court is not justified in submitting to a jury a case, where they 
are only called upon to weigh a mère légal presumption against ail the 
facts adduced at the trial. 

In Smith V. Sac County, 11 Wall. 139, 20 L. Ed. 102, suit was 
brought upon certain bond coupons by the holder by transfer of the 
bonds and coupons. Evidence was introduced in défense that the bonds 
had originally been procured through fraud. Plaintifif failed to prove 
that he was a purchaser for value. In upholding a judgment denying 
recovery, the court said : 

"Treating the bonds and coupons sued on in this case, which are payable 
to bearer, as negotiable paper, and conceding to its fullest extent the pro- 
tection which commercial usage throws around such paper in the hands of a 
bona fide purchaser for value before maturity, It is nevertheless undoubtedly 
true that circumstances may be shown in connection with the origln of such 
paper, which will devolve upon the holder the burden of showing that he did 
give value for it before maturity. • ♦ * But to hold that, af ter ail this 
was shown in defence, such holder should hâve a judgment on those bonds, 
without any proof that he purchased them for value or that he gave any 
considération for them at ail, is In our judgment pushing the doctrine which 
glves sanctity to negotiable paper beyond any just principle or any decided 
case." 

In Stewart v. Lansing, 104 U. S. 505, 26 L. Ed. 866, where the 
questions involved were substantially the same as in the preceding 
case, the lower court, holding that the plaintifï had failed to adduce 
évidence of his bona fide ownership sufïicient to send the case to the 
jury, instructed a verdict for défendant. The Suprême Court, in sus- 
taining this action, said : 

"It Is an elementary rule that, if fraud or lllegallty In the Inception of 
negotiable paper is shown, an Indorsee, before he can recover, must prove 
that he Is a holder for value. The mère possession of the paper, under such 
circumstances, Is not enough. Smith v. Sac County, 11 Wall. 139. * * * 
This makes it necessary to Inquire whether upon the testlmony the burden of 
establlshing a bona flde ownership was so far overcome at the trial as to 
make it improper for the court to take that question from the jury. * • • 
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Whlle it would not, perliaps, hâve been improper for the court, in the exer- 
cise of its riglitful discrétion, to leave the case to the jury on the évidence, 
we cannot say it vyas error not to do so." 

If, upon proof of fraud or illegality in the inception of the negotiable 
paper, the indorsee or transférée thereof cannot avail himself of the 
presumption of bona fide ownership, certainly as between the original 
parties thereto, upon proof of want or failure of considération, the 
burden is upon the plaintiff to prove by a prépondérance of the évi- 
dence, without the aid of the presumption of considération, that he 
is a holder for value. 

[2] As we view the case, it matters not whether the earlier notes 
were accommodation notes, as testified to by defendant's principal wit- 
ness ; since it is not denied that Leach held certain of defendant's notes, 
he promised surrender of which was the considération for the note 
hère in issue. The notes were not presented in court or accounted for, 
as should hâve been done. Until the prior notes were surrendered to 
défendant, there was a total failure of considération for the présent 
note. 

There are other assignments of error, which, in view of a possible 
retrial, will be briefly considered. 

The déclaration is in two counts. The first déclares on a promissory 
note for the fuU amount claimed, and the second is on the coramon 
counts. Défendant pleaded non assumpsit and nil débet, and by affi- 
davit of défense set up failure of considération for the note. 

[3] The alleged lack of any évidence whatever in support of the 
cause 6î action on the common counts led to a motion for a directed 
verdict on the second count, which was denied. This is assigned as 
error. In assumpsit, a déclaration on the common counts may be sup- 
ported by évidence of an existing contract not under seal. A suit up- 
on a promissory note may be sustained upon a déclaration in assumpsit, 
either upon the common counts or upon a déclaration upon the con- 
tract. That being true, and the Verdict being a gênerai one for the 
amount sued upon and judgment accordingly, we think there was no 
error in denying the motion for an instructed verdict upon the second 
count. 

[4, 5] Error was committed in permitting plaintiff to testify, over 
the objection of défendant, as to the financial condition of the deceased, 
to the effect that the estate was heavily involved, "so that there is now 
only $700 left in the estate beside the note in suit," and to the further 
efïect that the deceased "was repeatedly attempting to borrow money 
from witness in his lifetime to lend to Mr. Holley despite the fact that 
witness warned him against so doing." The testimony as to the finan- 
cial condition of the deceased was not material in any respect to the 
issues involved, and therefore not admissible upon any theory known 
to the law, and the testimony as to his attempting to borrow money to 
'end to défendant was hearsay, and for that reason inadmissible. 

The judgment is reversed, with costs, and the case is remanded for 
a new trial. 

Reversed and remanded. 
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OLSON V. POSPESHIL. 



(Court of Appeals of District of Columbia. Submitted November 10, 1920. De- 
cidedJanuary 3, 1921.) 

No. 1333. 

1. Patents <^=>90(3) — Periotl of tbree months for attomeys to prépare appli- 

catîan does not show lack of âiligenee. 

The lapse of the period of tlifee montlis between the time a case was 
turned over to patent attomeys to prépare the application and the flling 
of the application is not in itself évidence of lack of diligence on the 
part of the client, whieh would dgf eat hls prlor.lty as to an application filed 
by a junior inventor during that period. 

2. Patents ^91(4) — ^Evidence beld t« show applicant submitted earliest 

drawing to attomeys bef ore interf ering application. 

In a patent interférence proceeding, évidence, aside f rom the évidence 
of another proceeding which was not properly presented for considération, 
held to show that the junior applicant, in giving the case to his attomeys 
to prépare the application bef ore the senior application was flled, delivered 
to the attomeys the earllest drawlng he made embodying the invention, 
so that he was not wantlng in diligence in that respect. 

3. Patents ^=»106(3)-^T«stilifiohy in prior interférence proceeding cannot be 

considered on notice. 

TJnder Eules of, Practiee of the Patent OflBce, rule 157, providing that, 
on motion duly made and granted in accordance with rule 153, testimony 
In an interférence proceeding may be Used in any other interférence pro- 
ceedliig, subject to the right of any contesting party to recall wltnesses 
and to-tabe other testimony, the testimony iiitroduced In a prior inter- 
férence proceeding eannot be examined by the Commissioner of Patents, 
where, no motion to bring it Into the subséquent proceeding was made, 
but oniy a notice was givfen that tit the hearlng any of the trlbunals would 
be asked to take oflBcial cognizancé of svich testimony. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Nels L,. Oison and Joseph B. 
Pospeshil. From a décision of the Commissioner of Patents, granting 
priori ty to Pospeshil,: OlSon appeals.. Reversed. ;; 

Otto F. Barthel, of Détroit, Mich., and Théodore K. Bryant, of 
Washington, D. C, for ap'pellant. 

Milans & Milans, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. This is an appeal from the 
décision of the Commis'sîoner of Patents, granting priority of inven- 
tion to the senior party, Pospeshil, and reversing the décisions of 
the Board of Examiners in Chîef ànd the Examiner of Interférences. 
Pospeshil fîled the application in interférence September 5, 1916, which 
is a division of an application filed March 31, 1916. Oison filed his 
application April 14, l9l6. The invention in interférence relates to 
means by which an automobile may be converted into a truck, and is 
limited to the f ollowing issue : 

"The combinatlon with a ^mJ-floating axle structure Includlng a casing, an 
axle journaled theréin havin^ a projectlng end, and a wheel fixed to said pro- 
jecting end, of means for converting it Into a three-quarter floating axle 
structure comprising a flange secured to the innér slde of the wheel and sur- 

^::33For other cases see same topic & KEY-NT'MBER in aU Key-Numbered Digests & Indexes 
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rouiiding the end o£ the casing and boarings interposed betvyeen said flang« 
and said end o£ the casing." 

It conclusively appears, and was held by ail the tribunals below, that 
Pospeshil established no date of invention, either by conception, dis- 
closure, or réduction to practice, prior to the filing of his original ap- 
plication, March 31, 1916. We agrée with the Examiner of Interfér- 
ences and the Board of Examiners in holding that Oison is entitled to 
September 30, 1914, for conception and disclosure of the invention in 
issue. This is established by a drawing (Exhibit 33) bearing that date. 
This, however, is not important; since Oison turned his case over to 
his attorneys on January 24, 1916, with directions to prépare an ap- 
plication for a patent. This was two months bef ore Pospeshil entered 
the field. 

[ 1 ] It is urged that Oison was lacking in diligence between January 
24 and April 14, 1916. Indeed, Pospeshil's case is limited to this con- 
tention, and upon this the Commissioner based his décision. We agrée 
with the Examiner and the Board that the period of less, than three 
months for the attorneys to prépare an application isnot, in itself, 
évidence of lack of diligence on the part of the client. There is noth- 
ing to show that Oison did anything to delay the progréss of the 
work in the attorneys' office, or that the attorneys delayed the prépara- 
tion of the application beyond the time reasonably necessary in the due 
course of business. 

But the Commissioner résolves the question of diligence against 
Oison by finding that the drawing (Exhibit 33) was not submitted 
to his attorneys on January 24th, when he first consulted them with 
référence to preparing his application. After reviewing the testimony 
of the witnesses on this point, and comparing it with the évidence in 
a prior interférence, the Commissioner reached the f oUowing con- 
clusion : 

"It appears, therefore, from the testimony in the prior interférence, which 
was given some six months before the testimony in the présent interférence, 
and when the présent Invention was not involved, that this drawing, Exliibit 
No. 33, was shown to the attorneys some time later than the original sketches 
ând description. This testimony is more in accord with the manner In which 
the application was prepared than is the testimony in the présent interfér- 
ences, since, as above noted, there was no description of , and no claim made 
to, the présent invention at the time the application was filed. It Is signifl- 
cant that Mr. Stickney, who is said to hâve actually prepared the appli- 
cation, was not called as a witness. As noted above, the witness Stauffiger, 
who made the drawings, is unable to testif y when he made them, and no 
records of the attorneys were produced to establlsh this date. In order to pre- 
vail, Oison, who has established a conception some time prior to January 24, 
1916, must show that he was diligent at the time Pospeshil entered the fleld, 
and as he was dolng nothing with the invention, except to submit it to his 
attorneys for the purpose of filing his application, it is necessary that he 
establlsh that the Invention was submitted ta them prior to Pospeshil's filing 
date." 

[2] Barring the référence to the testimony in the earlier interfer- 
ericè, which we will présently consider, we think the évidence con- 
clusively establishes that the drawing (Exhibit 33) was taken to the 
attorneys on January 24th. But, assuming that it was taken later, there 
is nothing upon which a presumption can be predicated that it was not 



700 269 FEDERAL REPORTER 

in the attorneys' hands prior to March 31, 1916, Pospeshil's earliest 
date. When it is remembered that Oison filed 14 days after this date, 
the margin is too narrow to justify the presumption of delay. 

[3] But we corne to the more important feature of the case — the 
Commissioner's référence to the testimony in the former interférence. 
When Oison had concluded his évidence in chief, counsel for Pospeshil 
gave the f ollowing notice : 

"Notice is given on the record by counsel for the party, Pospeshil, to coun- 
sel for Oison, that at tJie hearing the Examiner of Interférences and other 
tribunals considering this case, on appeal or otherwise, will be asked to take 
officiai cognizance of statements made by the varions wltnesses who hâve tes- 
tlfied In this case, in connection with the testimony which they hâve given 
In that case." 

"That case," indefinitely mentioned in the notice, it will be as- 
sumed refers to the earlier Oison interférence. It will be observed 
that the notice does not contemplate the introduction of the earlier 
record or any parts of it. It fails to designate the portions the tribu- 
nals may be called upon to consider, and it does not even give notice 
of an intention to introduce the record or parts of it later on in the 
course of the trial. Rule 157 of the Rules of Practice of the Patent 
Office provides as follows : 

"Upon motion duly made and granted (see rule 153), testimony taken In 
an interférence proceeding may be used in any other or subséquent interfér- 
ence proceeding, so tar as relevant and materlal, subject, hov^ever, to the right 
of any contesting party to recall wltnesses whose dépositions hâve been 
taken, and to take other testimony of rebuttal of the dépositions." 

Rule 153 relates to notice of motions and affidavit's filed in the 
course of contested cases, with proof of service, and for hearing of 
such motions by the tribunals in which the motion is made. Rule 157 
provides the only manner in which a record in another case may be 
used, namely, by filing a motion in the proper tribunal, with proof 
of service, as requiredby rule 153. Itthén provides that, when the mo- 
tion has been allowed and a former record, or portions thereof , are in- 
troduced, the contesting party may cali witnesses to rebut it. 

It wai'rants no such practice as was indulged in this case. The 
présent notice is not in the form of a motion duly served and al- 
lowed, as by rule required; but it merely says to Oison that at any 
stage of this proceeding, through the Patent Office, or, indeed, in 
this court, without further notice or opportunity to be heard, the for- 
mer record may be spryng to insure your defeat. And that is what 
occurred. The Commissioner, without giving Oison a hearing or an 
opportunity to be heard, on his own motion, after the appeal had been 
submitted, reached into the earlier record and extracted therefrom 
an answer to a question hère and an answer thère, and used them to 
raise a presumption which has no support whatever in the présent 
record. 

The elementary rules of practice should be observed as strictly 
in the trial of causes in the Patent Office as in the courts, and no 
principle of law is better established than that a litigant cannot be 
deprived of his rights without notice or an opportunity to be heard. 
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The protection of neither was accorded Oison in respect of the testi- 
mony gleaned by the Commissioner from the earlier record and used 
to accomplish his defeat. 

The décision of the Commissioner of Patents is reversed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Reversed. 



LIEBMANN et al. v. MEWCOMB. 

(Court of Appeals of District of Columbia. Submitted November 12, 1920. 
Decided January 3, 1921.) 

No. 1351. 

1. Patents <S=>9<)(5) — Prior invention, not meeting standard of issue, is 
no*^ réduction to practice. 

If both inventions meet the standard set up by the issue, the poorer 
one, if prior in point of time, would prevail ; but, If the prior invention 
fails to meet that standard, it is not a réduction to practice. 
Z, Patents <S==>90(5) — Earlier a{>plication lield not to disclose invention of 
issue. 

The senior application in an interférence proceeding on an issue for 
a make-and-break contact, consisting only of a face plate of tungsten 
and a support of iron or steel welded thereto, which shows a construction 
whereby the tungsten was so alloyed with the iron that the face plate 
was no longer of tungsten only, does not disclose a réduction of the issue 
to practice, and the junior applicant is entitled to priorlty, since the inven- 
tion falls In that class where the machine is Intended for particular use, 
and réduction to practice in such case requires satisfactory opération in 
the actual exécution of the object. 

Smyth, Chlef Justice, dissenting. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Alfred J. L,iebmann and another 
and Harold A. Newcomb. From a décision of the Commissioner 
of Patents, awarding priority of invention to Newcomb, L,iebmann 
and another appeal. Reversed. 

Cornélius C. BiUings, of New York City, for appellants. 
Wesley G. Carr, of East Pittsburgh, Pa., for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from the décision 
o£ the Commissioner of Patents in an interférence proceeding awarding 
priority of invention to appellee. The invention is an electric make- 
and-break contact having a tungsten face plate welded to a supporting 
base of iron or steel. The issue is in the foUowing counts : 

"1. An electric make-and-break contact consisting only of a face plate of 
tungsten and a supporting base of another métal of comparatively high melt- 
ing point secured directly to each other by an electrical résistance weld. 

"2. An electric make-and-break contact consisting only of a face plate of 
tungsten and a support of iron or steel welded thereto." 

Appellants were granted a patent for the invention October 5, 
1915, on an application filed May 22, 1915. Appellee filed January 
4, 1916, a division of an application filed May 11, 1914, into which 

®=sjFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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he copied the claims in issue from appellants' paient. Appellee's 
original filing date of May 11, 1914, is prior to any date claimed by 
appellants. Hence, if he sufficiently disclosed the invention in his 
earlier application to constitute constructive réduction to practice, he 
must preyail. 

The whole case turns upon appellee's earlier application, which 
claims only a process of welding tungsten to steel. After describing 
the process in the application, appellee states: 

"Various applications of welded metals produced according to my process 
wlll readily suggest tliemselves to persons skilled in the art. For example, 
wlién it is desiïed to form electrical contact éléments having an effective 
surface of tungsten attached to an iron or steel support, rods of steel and 
tungsten may be welded together according to the process described above 
and then broken at the joint, half of the tungsten rod belng attached to each 
of the steel rods. The welded end of each half may then be ground into any 
suitable form.'' 

At this time tungsten contacts belonged to the prior. art; hence, 
the suggestion involved no inventive conception. Appellee, at most, 
disclosed a process for producing "electrical contact éléments" by a 
combination of tungsten and steel. There is nothing in his appli- 
cation describing a process for welding a face plate of tungsten di- 
rectly to a support of iron or steel under conditions. which will keep 
the tungsten free from alloy with the steel, nor is any claim made 
for such a product. Indeed, there is nothing in the application to 
indiçate that appellee had in mind the invention of the présent issue. 

The pr:esent contention may be best disposed of by an analysis of the 
object and purpose of the invention. Electrical make-and-break con- 
tacts may be made of any of the common metals ; but expérience has 
demonstrated that contacts made, for example, of iron or steel would 
possess .little or no utility, since they would disintegrate under the 
seveffe test to which thèse coritacts are subjected. Tungsten, however, 
is the oné métal which possesses the qualities of endurance best suited 
for this purpose. It f ollows that the tungsten, to meet the requirement, 
must be kept free from impurities which would afïect its durability. 
The standard set by the issue is a face plate of tungsten métal, not a 
combination of tungsten and other metals. The invention consists in 
successfully welding a face plate of tungsten directly to a support of 
iron or steel. It was old in the art to accomplish this by using "solder 
of copper, silver or gold," as disclosed in an earlier patent to one Cool- 
idge. To produce a product — and this is a product, not a process, 
invention — ^which would amount to invention or an improvemént over 
the prior art, the product made by substituting a direct weld for the 
"solder of copper, silver or gold" must contain a tungsten face plate 
which will maintain the high standard recognized for the contacts 
having face plates of this métal. It is not sufficient that a pièce of 
tungsten has been welded or fused into a pièce of steel, unless the 
tungsten retains its full power to withstand the test of which it is 
capable aâ shown by the prior art. 

[1,,.2j.This is not a case where one of two inventions is poorer 
than the bther. Of course, if both meet the standard set up by the 
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issue, the poorer one, if prior in point of time, would prevail. But if 
either one fails to meet the required standard of the issue, it is not a 
réduction to practice. What is the standard hère set up? 

"An eleetric make-and-break contact consisting only of a face plate of 
tungsten and a support of iron or steel welded thereto." 

It logically follows that, if in the proceçs of welding, the tungsten 
becomes impregnated with a foreign substance or alloyed with the iron 
or steel, which leaves it with less résistance than pure tungsten, it is 
no longer only "a face plate of tungsten." 

It must be remembered that the issue not only calls for a face 
plate of tungsten, but it appears that tungsten, hy reason of its ex- 
tremely high raelting and low vaporization qualities, is a very superior 
métal for the purpose required. It also conclusively appears that in 
appellee's product the tungsten was so alloyed with the iron in the 
process of welding that it was incapable of making a contact which 
would withstand any reasonable test. It failed to meet the test of 
the prior Coolidge invention or the tests to which the product of ap- 
pelants was subjected. The Coolidge statement showed a contact 
which would stand 32,000,000 makes-and-breaks without showing ma- 
terial dépréciation, and appellants' contact, after being tested to the 
équivalent of a 50,000-mile run on an automobile, showed such slight 
évidence of dépréciation that it required the aid of a magnifying 
glass to detect it ; while the contact made by the process described in 
appellee's 1914 application deteriorated almost beyond the point of 
usefulness in the équivalent of a 1,000-mile run. 

In the case of Sydeman v. Thomà, 32 App. D. C. 362, the court, 
cohsidering what in law amounts to actual réduction to practice, âald : 

"Décisions Involvlng this often-litigated question of actual réduction to 
practice may be dlvided into three gênerai classes. The first class includes 
devices so simple and of such obvious eflicacy that the complète construction 
of one of a size and form intended for and capable of practical use is held 
sùfflcieht without test In aetual use. [Cases cited.] The second class consists 
of those where a machine embodying every essential élément of the invention, 
havlng been tested and its practical utllity for the Intended purpose demon- 
strated to reasonable satisfaction, bas been held to hâve been reduced to 
practice notwithstanding it may not be a mechanically perfect machine. In 
(Jther words, it' la, sufflcient réduction to practice, although a more désirable 
commercial resuit may be attained by some simple and obvious mechanical 
improvement, or by substituting another well-known material for the one 
used in the original constructioii, as, for example, métal for v^ood, cast métal 
for sheet métal, and the like. [Cases cited.] The third class includes those 
where the machine is of such a character that the particular use for which it 
is intended must be given spécial considération, and requires satisfactory 
opération in the actual exécution of the object. [Cases cited.]" 

We think the invention hère cornes within the third class. The tests 
made in attempting to meet the counts of the issue from the descrip- 
tion set forth in appellee's earlier application resulted substantially 
in the product described and claimed in that application^not in the 
welding of a face plate of tungsten directly to a steel support, bp,t in 
a welding process which consisted rather in fusing than in welding, 
and in the alloy of the metals. This fails entirely to meet the counts 
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of the issue, and results in the failure of appellee's earlier applica- 
tion to constitute a constructive réduction of the invention to practice.^ 

The décision of the Commissioner of Patents is reversed, and the 
clerk is directed to certify thèse proceedings as by law required, 

Reversed. 

Mr. Chief Justice SMYTH dissents. 



SHEBBY et al. v. BROWNLOW et al., Commîssîoners of District of 

Columbia. 

(Court ol Appeals of District of Columbia. Submitted October 15, 1020. De- 
cided January 3, 1S21.) 

No. 3459. 

1. District of Columbia <S=>32 — Commissioners can park Loiiislana avenue 

and reduce sidewalk width. 

Act April 6, 1870 (Kev. St. D. G. § 225), authorlzlng the authoritles to 
set apart, as parks, strlps of any avenue in the cjty ejccept Louisiana ana 
three other named avenues, leavlng a roadway not less thàn 35 feet in 
width, when construed with Act Cong. March 3, 1881, repeallng so much 
of the former act as prohlbited the narrowlng of the carriageways of 
those four avenues, restricted only the width of the roadway, but did 
not prohiblt establishing a parkway in the center of Louisiana avenue, 
and as incldental thereto lessening the width of the sidewalks, so as not 
to diminish the width of the roadways. 

2. District of Columbia <©=>22 — Commissioners witli supervisory powers over 

streets are subject to control by Congrèss. 

The Commissioners of the District of Columbia are vested with full 
power to repair and improve the. streets and alleys of the District, subject 
to the reserved authority of Congress to direct the manner in whlch 
Street Improvements shall be carrled eut. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Harry Sherby and others against Louis Brownlow and 
another, Commissioners of the District of Columbia, to restrain de- 
fendants from proceeding with a street improvement. From a decree 
dismissing the bill, plairitiffs appeal. Affirmed. 

C. A. Douglas, Conrad H. Syme, H. H. Obear, and J. V. Morgan, ail 
of Washington, D. C, for appellants. 

F. H. Stephens, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. Appellants filed a bill for in- 
junction in the Suprême Court of the District of Columbia to restrain 
défendants, Commissioners of the District, from proceeding with 
the improvement of Louisiana avenue, in the city of Washington. 
The case was heard below on bill and ansvver, and from a decree 
dismissing the bill this appeal was taken. 

The improvement in question was inaugurated under authority of a 
provision contained in the District Appropriation Act of June 5, 
1920 (41 Stat. p. 845), making an appropriation "for repaving the 
roadway on Louisiana avenue, Pennsylvania avenue to Tenth street, 

«gssPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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in accordance with plan approved by the commissioners oî the Dis- 
trict of Columbia, $60,000." 

Louisiana avenue, at the block in question, is 160 feet wide from 
building line to building line. The paved street or roadway is 80 
feet wide, with a sidewalk 40 feet wide on either side. The street on 
either side is lined with wholesale and retail places of business. The 
sidewalks, under permits from the District, are occupied by adjacent 
property owners for the display of their goods. It is averred that 
in the block in question, business is transacted in excess of $15,000,000 
per annum, $6,000,000 of which is retail business. 

The improvement contemplâtes reducing the width of the side- 
walk on each side of the street 12% feet, creating an ornamentaL 
parking in the center of the street 25 feet wide, extending the length 
of the block, and paving roadways 40 feet wide on each side of the 
parking. It will be observed that the 80 feet of roadway is retained in 
the two 40-foot ways, and the 121/2 feet taken from each of the 
sidewalks is équivalent to the width of the parking. At présent, the 
property owners occupy 20 feet of the walk adjacent to the building 
line for the exhibition of their goods, 15 feet of the walk is kept open 
for the use of the public, and 5 feet adjacent to the curb is used as 
a platform for loading and unloading goods. The plan of improve- 
ment contemplâtes the réduction of the space for exhibiting goods 
from 20 feet to 101/4 feet, the réduction of the space for pedestrians 
from 15 feet to 12 feet, and the retaining of the 5 feet for platform as 
at présent. 

[1] In this proceeding a niimber of the property owners challenged 
the authority of the Commissioners to make this change. Appel- 
lants pitch their case upon the act of Congress of April 6, 1870, 16 
Stat. 82 (section 225, R. S. D. C), which provides: 

"The proper authorities of the Di.strict are authorized to set apart from 
time to time, as parks, to be adorrted with shade tree.s, walks, and Inclosed 
with curbstones, not exceediug one-half the width of any and ail avenues and 
streets in the said city of Washington, except Pennsylvania, Louisiana, and 
Indiana avenues, and Four-and-a-Half street between the City Hall and 
l'ennsylvania avenue, leaving a roadway of not less than thirty-flve feet in 
width in the center of said avenues and streets, or two such roadways 
on each side of the park in the center of the same, but such Inclosures shall 
not be used for private purposes." 

It is urged that Louisiana avenue is excepted from the gênerai pow- 
er conferred upon the authorities of the District in respect of jparking 
the avenues of the city, that this limitation has not been removed, and. 
that the act of 1920 does not operate to repeal it by implication. 

By the act of Congress of M^rch 3, 1881 (21 Stat. 458, 462), an act 
making appropriations for the District of Columbia, it was provided : 

"That so much of the act of Congress, approved April sixth, eighteen hun- 
dred and seventy, as prohibits the Commissioners of the District of Columbia 
from narrowing the carriageways of Louisiana and Indiana avenues and a 
portion of Fourth-and-a-Half street be, and the same is hereby, repealed." 

Construing the acts of 1870 and 1881 together, it is apparent that 
the restriction in the earlier act extended only to a limitation in the 
width of the roadway on each side of the parking that the authorities, 
269 F.— 43 
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actiîig ûhder the gênerai power conferred by the act, migHt there- 
after construct in Pennsylvania, Louisiana and'Indiana avenues and 
Four-and-a-Half street. No limitatioh was placed upon the authori- 
ties of the District in respect of constructing parking in those streets, 
the restriction being only to the width of the roadway. Otherwise, the 
act of 1881 is meaningless. Inasmuch as this construction harmonizes 
the two acts and gives effect to the interprétation which Congress 
itself by the later act placed upon the earlier act, we are forced to 
the conclusion that the authority to construct parking in Louisiana 
avenue was conferred by the act of 1S70, which authority still exists. 

Corning to the présent act, the question whether it, by implication, 
authorizes the construction of parking in Louisiana avenue is elimi- 
nated by our interprétation of the âct of 1870. Being in harmony with 
the prior acts, Congress undoubtedly deemed it unriecessary to spe- 
cifically set out the character of improvement to be made, butdele- 
gated to the Ccmmissioners power to repave the strcct in accordance 
with plans to be approved by them. We think the réduction of the 
width of the sidewalks is merely incidental to the proper exécution of 
the duties thus imposed. ' 

[2] The Commissioners are vested with full power to repair and 
improve the streets and alleys of the District. In Barnes v. District 
of Columbia, 91 U. S. 540, 549, 23 L. Ed. 440, the court, considering 
the power vested in the Board of Public Works, said : 

"This board Is invested with the entire control and régulation of the ré- 
pair of streets and alleys, and ail other works which may be intrusted to thelr 
charge by the législative asseœbly or Congress. They shall disburse ail the 
money appropria ted by the législative as^çnibly or by Congress, or cpl],ected 
from property holders for the iniprovement of streets and alleys," 

The Commissioners of thé District hâve succeeded to ail the au- 
thority which formerly belong to the Board of Public Works. ; In 
McBride V. Ross, 13 App. D. G. 576, '578, the court said:. . 

"The Commissioners, three In number, are Its govérning offieèr^, and Irt 
that cupacity liave succeeded to the control over the streets and htghways 
thàt Was once yested in the Board Of Publie Worlcs under' the préceding mu- 
nicipal government. * * * They kre, by existing laws, as we bave seen, 
invested With the control and régulation ot the' piiblic streets of the city of 
Washington, with certain exceptions' in wliich thë street in question is, not 
included. , In addition to this, a récent act of Congrèks, ehaëted àpparlêntly 
to remedy an omission pointed out in tbe case of District of Columbia v^ Lib- 
bey/9 Âpp. D. G'. S21, expressly, tratisfets to and vests in thé Cpmmlssîoners 
the jurisdietion and control of the street piarking in the streets ahd avenues. 
30 Stat. 570." : 

Notwîthstanding this gênerai superyisory power yested in the 
Commissioners, Congress unquestionably has reserved to itself au- 
thority to direct the improvement 6i a street to be carned out under 
plans approved by the Commissioners, as in this instance, or aCcqrd-, 
ing to spécifie directions and limitations expressed in the act, as has 
been dune frequently in the course of street improvement in the Dis- 
trict. In either instance, however, the gênerai authority of the Com- 
missioners is only restricted to the extent of the express provisions 
of the particular act. 

The decree is affirmed, with coSts. 

Affirmed. 
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In re HENDERSON. 

(Court of Appeals of District of Columbia. Submitted Kovember 8, 1&20. De- 
cided January 3, 1921.) 

No. 1322. 

1. Patents <S=>112(4) — Interférence décision estops party who copied claims 

only as to exact décision. 

A décision determining priority in an interférence proceeding îs conclu- 
sive against tlie party who eopied lils opponent's claims, and who, there- 
fore, could net bring into judgment matters outside of those claims, 
only as to the exact thing in judgment, not as to what might hâve been 
adjudicatcd. 

2. Patents '^=>112 (4)— Interférence décision as to claims for motor conclusive 

against claims for devlce. 

An interférence décision, awarding priority to another for claims cov- 
ering a controHer for electrically operating a motor in either direction, 
Is conciusive against the dcfeated party as to claims for a controUer for a 
device, which is shown by the spécifications to be identical with the motor 
of the interférence. 

3. Patents <@=>97 — Equity regarded in administering patent law. 

Equitable principles hâve a place in the administration of patent law, 
and shield the innocent from the conséquences of unfair practice. 

4. Patents <S=>109 — Delay until sonior's time for reissue expired held t» estop 

new claims. 

A party defeated in an interférence proceeding, who took the fuU time 
allowed him for presenting new claims, as a resuit of whiçh the success- 
ful party's time for applying for a reissue to cover the new claims, If dis- 
closed by his spécifications, had expired, ia estopped en pais from making 
the new claims. 

5. Patents ©=5109 — Commissioner represents adverse litigants and public 

The Commissioner of Patents, in passing on an application for a patent 
represents an adverse litigant in previous interférence proceedings and 
the public, so that he can rely on injury to the adverse litigant and to the 
public to establish estoppel to make the new claims. 

6. Patents €=^113(1) — Junior inventer not entitled to claim d<Hmnating 

senior. 

An applicant, who had been defeated in an interférence proceeding, is 
not entitled thereafter to an allowance of claims which would dominate 
the claims awarded to his opponent in the Interférence. 

Appeal from the Commissioner of Patents. 

Application by Clark T. Henderson for a patent. From a décision of 
the Commissioner of Patents, ref using: to allow claims 1 to 5 of the 
application, applicant appeals. Affirmed. 

E. B. H. Tower, of Milwaukee, Wis., and R. O, Hinkle,.o£ Chicago, 
-111., for appellant. 

T.: A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

SMYTH, Chief Justice. The Commissioner of Patents reîused to 
allow claims 1 to S, inclusive, of Henderson's application, on the 
groimd that he was estopped from asserting them. Claim 1 is représen- 
tative of the others, and is as: follows: -, 

A èontroiler having positive aiid négative Une terminais and terminais for 
thei dévice to,be:controlled, an eléctromagnetic switeb for Connecting one of 

(@=jFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & IndeSes 
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the Une terminais to one of the terminais for said device, another elcctromag- 
netlc switch for Connecting the same Une terminal to the other terminal for 
said device, a third electromagnetic switch for Connecting the first terminal 
for said device to the other Une terminal, and means for energizing said 
switches se that the first switch may close alone and the other two may be 
In closed position at the same time. 

In April, 1908, one Gilpin filed an application on which a patent is- 
sued in August o{ the same year. A little over a month afterwards 
Henderson filed his présent application, in which claims 1 to 6 of the 
Gilpin patent were copied. He requested an interférence with the lat- 
ter which was declared. AU the tribunals of the Patent Office decided 
against him, and this court affirmed the Commissioner's décision. Hen- 
derson v. Gilpin, 39 App. D. C. 428. In February, 1913, the claims of 
the interférence in Henderson's application were finally rejected in 
accordance with the practice in the Patent Office. 

Henderson waited almost a year and then presented claims similar 
to those before us. They were rejected on the ground of res judicata. 
After much delay he again presented the disallowed claims, rewritten, 
however, so as to improve their terminology but without changing 
their substance. They were finally rejected and are now before us on 
appeal. The examiners in chief held that Henderson was estopped 
by judgment, and the assistant commissioner that he was estopped en 
pais. 

[1, ?! With respect to the estoppel by judgment, if there is such an 
estoppel in this case it must be touching the exact thing in judgment — • 
not what might hâve been adjudicated — because the claims havingbeen 
taken from Gilpin's patent could not be changed, so as to bring into 
judgment matters outside of them. Henderson, therefore, is bound only 
by the thing passed upon. It covered means for electrically operat- 
ing a "motor" in either direction. In the présent proceeding the in- 
vention relates to a "device" electrically controlled so that it will move 
backwards and forwards. Now, a motor is a device, but a device may 
be a motor or something else. When, however, we consider the 
appealed claims in connection with the spécifications, we are convinced 
that the "device" of the issue is identical with the "motor" of the in- 
terférence. The subject-matter, then, of the two proceedings is the 
same ; so are the parties, for the commissioner represents Gilpin. In 
re Demeht, 49 App. D. C. 261, 263 Fed. 813, and cases cited. It fol- 
lows that Henderson is estopped by the judgment. Blackford v. Wild- 
er, 28 App. D. C. 535. 

In re Curtiss, 46~App. D. C. 183, relied on in this regard by Hender- 
son, does not conflict with anything we hâve said. It was asserted in 
that case that the décision in an interférence proceeding betweeu Cur- 
tiss and one Janin had disposed of the questions then before the court, 
but the contention was rejected because the claims in the first case 
related to a flying machine capable of arising from the surface of the 
water, while in the case which the court was considering a skimming 
boat was the subject of the controversy. In other words, the subject- 
matter of the one case was différent from that of the other. Not so 
hère. 
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If we assume, however, that the subject-matter is not the same, that 
would not save Henderson, because he is undoubtedly estopped en pais. 

[3] We hâve shown the dilatory course pursued by him in the Office. 
He took every moment of time allowed by law. While ordinarily this 
would not hâve harmed him, it must be held otherwise hère because of 
the interposition of certain équitable principles. Equity has a place in 
the administration of the patent law (Hisey v. Peters, 6 App. D. C. 68 ; 
In re Mower, 15 App. D. C. 144; Scott v. Scott, 18 App. D. C. 420; 
Computing Scale Co. of America v. Automatic Scale Co., 26 App. D. 

C. 238), and shields the innocent from the conséquences of practices 
that are unfair. 

[4] Henderson had access to the Gilpin papers in the interférence. 
He knew whether Gilpin's disclosure would support a claim such as 
he, Henderson, is now asserting. If it would, Gilpin would hâve a 
right to apply for a reissue to cover it, provided his application was 
made within the time provided by law. Equity required Henderson 
to make known to Gilpin before the lapse of that time that he had a 
claim which, if allowed, would dominate Gilpin's. If he had done so, 
the latter would hâve had an opportunity to défend himself ; but Hen- 
derson did not do this. Instead he waited until Gilpin was helpless, 
and then sought to take from him what this court had awarded him in 
Henderson v. Gilpin, 39 App. D. C. 428. 

[5, 6] Not only is Gilpin interested in this phase of the case, but the 
pulîlic is also, and it is the duty of the Commissioner to protect the 
public as well as the litigants. In re Marconi, 38 App. D. C. 286, 290; 
Moore v. Chott, 40 App. D. C. 591, 596; In re Drawbaugh, 9 App. 

D. C. 219, 240. Gilpin under his patent has enjoyed a monopoly of 
the invention for about 12 years. A reissue would not extend his mo- 
nopoly heyond 17 years. If, however, we yield to Henderson's conten- 
tions, he would receive a patent which would run 17 years from its 
date, thus stretching the time of the monopoly to which the public 
would be subjected at least 12 years more than the law contemplâtes. 
Considering, as we must, the rights of Gilpin and the rights of the pub- 
lic, we are clear that Henderson is estopped en pais. Moreover, it is 
the law that a losing party in an interférence is not entitled to claims 
that would dominate the claims given to his successful rival. In re 
Marconi, supra. This principle would be violated in the présent case 
if Henderson was permitted to prevail, for his claims would dominate 
Gilpin's. 

The décision of the Commissioner of Patents is right, and it ià af- 
fîrmed. 
Affirmed. 
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MANNING V. AMERICAN SECUBITY & TRUST CO. et al. 

(Court of Appeals of District of Columbia. Submitted Deccniber 6, 1!)2(). 
Decided January 3, 1921.) 

No. 3396. 

1. Appeal and error ©=1009(1) — Findings by chancellor are highly persua- 

sivcr 

The findings of fact by a chancellor, who heard the witnesses, are high- 
ly persuasive to the reviewing court, and will hot be disturbed, except 
for manifest error. 

2. Speciftc performance ©=»41 — Possession and small paymeot, under oral 

contract to seU land insufflcient. 

The statute of frauds is as blndlng in equlty as in law, except that 
equity will protect one who has gone into posse.ssion on the strengtli 
. of an oral agreement, and has made improvements, performed services, 
or advanced money in accordance with the terms of the contract, so 
that an oral contract for the sale of lands will not be speclflcally en- 
lorcedj where the purchaser had gone into possession, but had mado 
only small payments in a desultory way, and not the monthly payments 
which he agreed to make, and not sufflcicnt to cqual the reiital value of 
the premises. 

3. Spécifie performance >S=>49 (2) — Gift or centrait for good considération not 

enfwced. 

Equity will not decree spécifie performance of a gift, or of an oral 
agreement based merely upon a good considération, as distinguished from 
a valuable considération. 

4. Spécifie performance "S=»121(5) — Oral contract to sell land must be conr 

clusively proved, and part perf ormaaice referable tliereto. 

To entitle a party to .spécifie iierformance of an oral contract to pur- 
chase lands, the proof of the contract must be clear, definite, and con- 
clusive, and show that the considération has been paid or tendered, or 
that there has been such part performance that the rescission of the 
contract would be a fraud on the other party. 

5. Spécifie performance <S=»42 — Part performance must be referable to con- 

traet aUeged. 

Part performance of an oral contract to sell land must be such as Is 
referable to the contract as aUeged and consistent with it. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Powell T. Manning against the American Security & Trust 
Company and others, to enforce spécifie performance of an aUeged 
oral contract for the purchase of real estate. From a decree dismiss- 
ing the bill, plaintifif appeals. Affirmed. 

C. A. Keigwin and Hayden Johnson, both of Washington, D. C, 
for appellant. 

George E. Hamilton and John J. Plamilton, both of Washington, D. 
C, for appellees. 

VAN ORSDEL, Associate Justice. This is an appeal from a decree 
dismissing a bill in equity filed by appellant in the Suprême Court of 
the District of Columbia to tnforce spécifie performance of an al- 
leged oral contract for the purchase of real estate. The terms of the 
contract, as set out in the bill, are as f ollows : 

<g=}For other cases see saine topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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"During the month of September, 1908, Charlotte T. Dailey, since deeeased, 
a sister of the plaintiff, aiid a woman of considérable means, entered into a 
verbal agreement with the plaintiff whereby It was agreed between them that 
the said Charlotte T. Dailey should purchase for the sum of $13,000, upon the 
terms hereinafter stated, lot 41, in William R. Kellogg's subdivission of part 
of block 6, Washington Heights, in the county of Washington, District of 
Columbia, with the improvements thereon, also known as premises No. 1800 
Belmont Road, Northwest, in sald city, and take the title thereto in her own 
name; that on accouiit of the purchase price she should make the requiredi 
initial payment of $300, and should receive a conveyance of the equity m 
the property subject to an existing flrst deed of trust of $8,000, and that she 
should exécute to the grantor her note for $4,500, being the deferred pur- 
chase priée, and secure it by a second deed of trust upon said property ; 
that Khe should pay the interest upon the $8,000 note secured by said 
first deed of trust, as such interest should mature, and pay taxes upon 
said property until such time as by the further terms of said agreement, pres- 
ently set out, the plaintiff should become entitled to a conveyance of the 
title to said property ; and by the further terms of said contract it was 
agreed that the plaintliî should occupy said premises without liability for 
rent therefor, and that he should discharge said $4,500 second trust to be 
l)laced on said property by the said Charlotte T. Dailey, by monthly pay- 
ments of $50 each, and should pay ail interest aecruing upon said second 
trust, and that he should also keep the said premises in repair; and that 
when the said second trust should be entirely diseharged by the plaintilï in 
the maiiner herein set out, the said Charlotte T. Dailey should convey to the 
plaintiff the equity in said premises, without the payment of any price or 
charge to be paid by him, but subject only, to the said first trust, and whieh 
flrst trust should then be assumed by the plaintiff." 

[1] There is considérable conflict in the évidence in respect of the 
conditions under which plaintiff pccupied the property, as well as the 
amount of money advanced by him during, the years of his oçcvipancy; 
But it is undisputed that the amount paid was not équivalent to a rea- 
sonable rental for the property. The trial justice heard the witnesses 
and rulëd that the évidence did not présent a case which, in view of 
the restrictions of the statute of frauds, would justify a decree. The 
findings of fact by a chancelier are highly persuasive to the review- 
ing court, and will not be disturbed except for riianifest error. 

[2] Without stopping, therefore, to review the case at length, we 
are convinced that there is no theory upon which plaintiff can escàpe 
the bar of the statute of frauds. The record does not disclose such a 
State of fact as would justify the conclusion that the failure to en- 
force this allegedOfal agreement against the vendor would resuit in 
a f raud, upon the vendee. .The statute is as binding in equity as at 
law, except that it will protect a vendee who has gone into possession 
upon the strength of an oral agreement to purchase and has made 
valuable jmprovements, performed services, or advanced money in 
accordance with the terms of the contract. In this instance, ail that 
plaintiff did was to advance, from time to time, small sums of money 
in a desultory way, not the monthly payments which he allèges he 
agreed to make when he entered into possession of the premises. 
Hence he has established no such équitable status as will suspend 
the opération of the statute of frauds. 

[3} Nor is his case improved by the intimation that the alleged 
agreement was in the nature of a gift based upon the considération 
of love and affection, since equity will not decree spécifie performance 



712 209 FEDERAL REPORTER 

of a gift or an oral agreement based merely upon a good considération, 
as distinguished f rom a valuable considération. 

[4] The proof of the terms of an oral contract, to admit of enforce- 
ment by spécifie performance, must be clear, definite, and conclusive, 
and show that the considération has been paid or tendered, or that 
there has been such part performance that the rescission of the con- 
tract would be a f raud upon the other party which could not be com- 
pensated in damages. Purcell v. Miner, 4 Wall. 513, 18 Iy. Ed. 435. 
The record hère fails to disclose such part performance as would 
justify a decree for spécifie performance. 

"In some jurisdictions it Is held that the acts relied on as part performance 
are sufficlent to take the case eut of the statute of frauds, if they are un- 
equivoeally and in their own nature referable to some such agreement as that 
alleged. Many courts déclare a stricter rule, however, holding that the 
party seeking aid must show by clear and satlafactory proof the existence 
of the contract as laid In his pleading, and that the acts of part performance 
must be of this identical contract. It is not enough, say thèse courts, that 
the acts of part performance évidence some indeflnite agreement. They must 
be unequivocal and satisfactory évidence of the partieular agreement pleaded 
and proved." Hammon on Contracts, 615. 

[5] This rule is supported in Williams v. Morris, 95 U. S. 444, 24 
L. Ed. 360, which was a case appealed from this District. In an ex- 
haustive discussion of the subject, the court, in part, said: 

"Spécifie performance in such a case will not be decreed, unless the terms 
of the contract are clearly proved or admitted, and a sufficient part perform- 
ance is made out to show that fraud and injustice would be done if the con- 
tract was held to be inoperative ; and ail the authorities agrée that the acts 
of part performance must be such as are referable to the contract as alleged, 
and consistent with it." 

A careful review of the évidence fails to disclose satisfactory proof 
of the agreement set out in the bill, or conduct by plaintiff referable to 
such an agreement; hence there is nothing upon which to base a 
decree for spécifie performance. 

The decree is affirmed, with costs. 

Affirmed. 



8NELLIX0 V. WHITEHEAD, Commissioner of Patents. 

(Court of Appeais of District of Columbia. Submltted December T, 1920. De- 
cided January 3, 1921.) 

No. 3380. 

1. Patents ©=106(2) — Claim of abandonment can be adjudicated în Inter- 

férence proceeding. 

While the question of patentabllity will not be considered by the Court 
of Appeais in an interférence appeal, the question of abandonment by one 
applicant is always avallable as afCecting his right to priority. 

2. Injonction <S=>75 — Conduct of interférence proceeding by Commissioner 

of Patents cannot be controlled. 

Under Bev. St. § 4904 (Comp. St. § 9449), providing for the déclaration 
of an interférence by the Commissioner of Patents, and the other stat- 
utes and rules having the force of statute, prescriblng the procédure on 

^ssFor other cases see same toplc &. KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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interférence, an Injunction to restraln the Commissioner of Patents from 
further proeeeding with an interférence and to require the striking of 
certain orders made thereln would control actions of executive ofiieer in 
matters conunitted by law to liis discrétion, and injunction will not issue 
for that purpose. 
3, Injunction ®=»75— Will not issue where there is adéquate remedy by appeal 
in interférence proeeeding. 

An injunction to control the Commissioner of Patents in Interférence 
proceedings will not issue, where plalntiff's claim is based on alleged 
abandonment by another party to the Interférence, so that there is an 
adéquate remedy at law by appeal in the interférence proeeeding 

Appeal from the Suprême Court of the District of Columbia. 

Suit by Walter O. SnelHng against Robert F. Whitehead, Commis- 
sioner of Patents, for a mandatory injunction. Decree for défend- 
ant, and plaintifï appeals. Affirmed. 

F. D. McKenny, J. S. Flannery, and G. B. Craighill, ail of Washing- 
ton, D. C, for appellant. 

R. F. Whitehead and L. B. Mann, both of Washington, D. C, for 
Commissioner of Patents. 

VAN ORSDEL, Associate Justice. Appellant, plaintifï below, fîled 
a bifl in equity in the Suprême Court of the District of Columbia 
against the défendant, as Commissioner of Patents, praying a manda- 
tory injunction to restrain défendant from proeeeding fiirther with 
an interférence proeeeding pending in the Patent Office, and to require 
défendant to strike from the files pertaining to said interférence cer- 
tain orders made therein, to discontinue further proceedings in con- 
nection with said interférence, to reject without further hearing the 
application for a patent filed May 18, 1915, by one Walter F. Rittman, 
and for gênerai relief. 

Défendant made return to the rule and filed a motion to dismiss 
the bill for (a) want of equity; (b) want of jurisdiction to control the 
action of défendant Commissioner in matters involving the exercise of 
officiai judgment and discrétion; and (c) because plaintifï has an adé- 
quate and complète remedy provided by law. 

It appears that Rittman filed an application for a patent on May 1, 
1915, and requested that the patent be granted thereon without re- 
quiring the payment of the fee as provided by the act of Congress of 
March 3, 1883 (22 Stat. 625 [Comp. St. § 9441]), authorizing the Js- 
suance of a patent to any officer of the government, other than officers 
and employées of the Patent Office, without the payment of any fee, 
provided that the applicant state in his application: 

"That the invention descrlbed therein. If patented, may be used by the 
government or any of its offlcers or employées in the prosecution of work for 
the government, or by any other person in the United States, without pay- 
ment to him of any royalty thereon, which stipulation shall be included in 
the patent." 

Thereafter, pursuant to certain correspondence set out in the bill, 
the fee was paid on March 15, 1915, and the application was filed as 

®s»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indeies 
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oi that date. On May 18, 1915, Rittman filed a second application, 
paid the fées thereon, and made no référence therein to the act of 1883. 
The interférence hère sought to be refetrained is a tri-party proceeding, 
in which Brooks, Bacon and Clark, who filed March 26, 1915, were 
made senior parties; Rittmarij' the i-ntermediate party, and appellânt, 
whp filed November 20, 1916, the junior party. In this situation, 
Rittman, in view of his application of March 15, 1915, moved to 
shift the burden of proof with respect to Brooks, Bacon and Clark. 
The motion was sustained by the Examiner of Interférences, and, on 
appeal, affirmed by the Commissioner. It may be suggested that it is 
not apparent just how appellânt could be aflfected by this shift in the 
burden of proof; since,.in any event, he retains his position as the jun- 
ior party, due to his later filing date. 

[1] It is insisted, however, that Rittman, by his attempted dedica- 
tion of his patent to the government thereby abandoned it and forfeited 
any right to continue in the interférence. The refusai of the Commis- 
sioner of Patents to treat Rittman's application as abandoned does 
not, as appellânt assumes, go to the patentability of the invention in 
issue. While the question of patentability will not be considered by 
this court in an interférence appeal, the question of abandonment is 
always available as aflfecting the right of priority. Hence, there is 
nothing of which appellânt complains that cannot be adjudicated by 
this court on an appeal in the interférence proceeding. 

[2, 3] When two or more parties apply for the same invention, pro- 
vision is made for the déclaration of an interférence by the Commis- 
sioner of Patents. Rev. Stat. § 4904 (Comp. St. § 9449). The pro- 
cédure for taking testimony, trial and appeal through the tribunals of 
thé Patent Office to this court is provided by statute or rules which 
hâve the force of statute. It thèrefore follows that to grant the in- 
junctive relief hère sought would amount to cQntrolling tfie actions of 
an ejcecut'ive officer in matters committed by law to his discrétion. It 
is settled by an unbroken Une of décision that neither injunction nor 
mandamus will lie for this purpose- Nor can thèse extraordinary rem- 
édiés be ihvoked when, as hère, thé aggrieved party has an adéquate 
and complète légal remedy. , > 

Thédecree is affirmed, with costs. 

A'fftrmed, 
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LNITEÎ) STATES ex rel. ANDERSON v. SIMON et al. 

(Court of Appeals of District of Columbla. Submitted December 6, 1920. 
Decided January 3, 1921.) 

No. 3442. 

1. Schools ami sehool districts 'S:='141(5) — Teacher waives objection to ir- 

regularity in charges by g;oing to trial. 

A public sehool teacher, who appeared with counsel and went to 
trial on written charges against him. thereby waived the objection that 
the charges were uot countersigned by the superintendent of schools, 
as required by rule of the board. 

2. Mandamus <S=>Î9 — Will not issue to correct errors in sehool board's pro- 

ceediiig within jurisdiction. 

A schôol board, in conducting a trial of a public sehool teacher on 
written charges for dlsmissal, is acting within the jurisdiction conferred 
on It by statute, and mandamus wili not be granted to correct errors 
of the board, committed while aetlng within such jurisdiction. 

Appeal f rom the Suprême Court of the District of Colurnbia. 

Mandamus proceeding by the United Stateg, on ttie relatiori of 
Horace G. Anderson, against Abram Simon and others. From an 
order. sustaining defendant's motion tô dismiss the pétition and dis- 
charglng the rule to show cause, relator appeals.' Affirriied; [ 

Tracy L. Jeffords and John H. Wilson, both of Washington, D. Ci, 
for appellant.' 

F. H. Stephèns, of Washington, D. C, for appellees. 

VAN ORSDEI/, Associate Justice. Relator, Horace G. Anderson, 
filed a pétition in the Suprême Court of the District of Colurnbia for 
a Avrit of mandamus tô restore him to his position as a teacher in the 
public schools, from which he had been dismissed. On the pétition, 
rule to show cause was issued, to which défendants answered. De- 
fendants then moved to dismiss relator's pétition ; and from the order 
sustaining the motion and discharging the rule relator appealed. 

It is contended that relator was dismissed from the service without 
a trial by the board of éducation, as required by statute.-: The law 
provides that no teacher shall be dismissed, except after trial on 
written charges, with the right, on trial or investigation, to be attended 
by counsel or friend. By rule of the board it is provided that the 
complaint shall be countersigned by the superintendent of schools. 

[1] It appears that a trial was had at which testimony was taken 
and at which relator was présent with counsel ; and the board, by 
unanimous vote, found relator guilty of thé offense charged. But it 
is urged that the complaint was not countersigned by the superintend- 
ent. This defect was waived by relator going to trial without ob- 
jection. This is but one of. the alleged errors which it is sought hère 
to hâve corrected. ' 

[2] The présent proceeding is an attempt to convert mandarnijs 
into a proceeding in error -tô réviiew the action of the board. What- 

<Ê=i>For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests.& Indexes 
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ever errors the ïoard may hâve committed, ît is clear it was acting 
within the jûrisdiction conferred by statute. 

"The extraordlnary wrlt of mandamus will not be granted to correct mère 
errors of 3ud??ment commlited by the board, so long as it acts within the 
authority conferred by statute." Nalle v. Hoover, 31 App. D. C. 311. 

The judgment is affirmed, with costs. 
Affirnied. 



SHEFFIELD-KING MILLING CO. T. THEOPOLD-REID CO. 

(Court of Appeals of District of Columbia. Snbmitted November 17, 1920. 
Decided January 3, 1921.) 

No. 1336. 

1. Trade-marks and trade-names <^=>H — Prior décision as to application for 

différent marli Iield not res Judicata. 

A judgment In a prior opposition to registratlon of a trade-marlt 
Involvlng the same parties, denying registratlon to a marie conslstlng 
slmply of the portrait of a man and the word "Farlbault" thereunder, la 
not res judicata of the applicant's rlght to register a trade-marlj con- 
slstlng of the portrait of a man with the words "Jean Baptiste Farlbault" 
beneath the plcture; the picture and words being located In a clreular 
field, with a représentation of stalks of grain on either side of the 
portrait. 

2. Traide-marlis and trade-nanies <^=>43 — Owner cannot oppose another marlt' 

havins only geographical name in common. 

Where the only feature common to the trade-marks of applicant and 
opposer which mlght lead to confusion is a geographlcal name, which 
either party bas a right to use, the opposition to the registratlon cannot 
be sustained. 

Appeal from the Commissioner of Patents. 

Application by the Theopold-Reid Company for registration of a 
trade-mark, opposed by the Sheffield-King Milîing Company. Prom a 
décision of the Commissioner of Patents, granting the application for 
registration, the opposer appeals. Affirmed. 

A. C. Paul, of Minneapolis, Mdnn., and W. G. Henderson, of Wash- 
ington, D. C, for appellant. 

James F. Williamson, of Minneapolis, Minn., and Charles J. O'Neill, 
of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. The Sheffield-King Milling 
Company appeals from the décision of the Commissioner of Patents 
holding the Theopold-Reid Company entitled to register a trade-mark 
for wheat flour consisting of the portrait of a man with the words 
"Jean Baptiste Farlbault" written beneath the picture, the picture and 
words being located in a circular field with a représentation of stalks 
of grain on either side of the portrait. 

The opposition is based upon the previous use by the opposer of 
the mark "Farlbault Fancy" on wheat flour. Both parties are located 
at Farlbault, Minn. 

[1] Appellant contends that applicant's right to registration is res 

^EsPor other cases see sain» topio & KBY-NUMBER In ail Key-Numbered DIgests & Indexés 
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judicata because of a judgment rendered in a prior opposition inyolv- 
ing the same parties. The mark of the earlier opposition consisted 
simply of the portrait of a man and the word "Faribault" written 
in large type thereunder. Comparing the marks, we agrée with 
the Commissioner that the mark in the second opposition is so différ- 
ent from the mark of the first opposition that judgment against ap- 
pHcant in the first could not, under any circumstances, work estoppel 
in the second. 

[2] Coming to the merits of the case, the only feature common to 
the two marks which might lead to confusion is the word "Faribault" ; 
but this is geographical, and either party, or any other person, has a 
right to use it. Nor will the registration of applicant's mark contain- 
ing the word prevent any other manufacturer in Faribault from 
using it. Opposer, therefore, is not in position to establish injury from 
the registration of applicant's mark. 

The décision is affirmed. 

Affirmed. 



JOHN V. SPLAIN, U. S. Marshal. 

<Court of Appeals of District of Columbla. Submitted December 6, 1920. De- 
clded January 3, 1921.) 

No. 3431. 

1, Extradîtion <S=35 — State's agent without authority to change sherilTs ap- 

plication for réquisition. 

Where the sherlri s application to the Governor for a réquisition on 
the authorltles of the District of Columbia for an alleged fugitive from 
justice referred to the prisoner as "he," instead of "she," the state's agent 
had no rlght to change the paper. 

2. Extradîtion <S=35 — Tliat slierUTs application inadvertently used wrong 

gender in rcferring to prisoner held immaterial. 

Under the niaxim, "Lex non curât de mlnimis," the fact that a sherifFs 
application to the Governor for a réquisition on the authorities of the 
District of Columbia for "Anna Grov?, alias Anna Grove," stated that 
"he is now a fugitive from the justice" of such state, was immaterial ; the 
context showing that the use of the word "he" was Inadvertent. 

Appeal from the Suprême Court of the District of Columbia. 

Habeas corpus by Mary John against Maurice Splain, United States 
Marshal, in and for the District of Columbia. From an adverse judg- 
ment, petitioner appeals. Affirmed. 

Robert I. Miller and James A. O'Shea, both of Washington, D. C, 
for appellant. 
J. E. I^askey, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. Mary John sued out a writ of habeas 
corpus, alleging she was illegally restrained of her liberty by the 
United States marshal. In his return tp the writ the marshal set 
forth that she was detained on a warrant issued by the Chief Jus- 
tice of the Suprême Court of the District upon the réquisition of 

^=»For other cases see same toplc & KBY-NUMBHR In ail Key-Numbered Dlgests & Indexes 
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the Gpvernor of Florida. True copies of ail the réquisition paper s 
were ihcluded in the return. ït appears that in the application of the 
Plôrida sheriff tù the Governoi- £qr the réquisition Mary John was re- 
fëred to as "he." The agent of thé' state admitted thaf after he had 
reached Washington he changed the word "he" to "she," and be- 
causé he did this it is argued that Mary John should be discharged. 

[1,2] Of course the agent had no right to change the paper, but 
the change was utterly immaterial. The application stated that "Anna 
Grow, alias. Anna Grove," thé, name by which Mary John was known 
In Floridà, was "charged with the crime of obtàining money.by false 
pretense," etc., and that "he [she] is now a fugitive from the justice" 
of the state. The context shows that .the use of "he" for "she" was 
an inadvertence. This is obvions. No one could be misled orprej- 
udiced-by it. HogUe V.^ United States, 192 Ked!''918; 114 0.0. A: 
11; Funderburk V. State (Tex. Cr. App.) 61 S, W. 393 ; State, v. 
Willis, 16 Mo. App. 553. There is no other criticism of the proceed- 
ing below. ■ ' 

We think this appeal is a proper oUe for the application of the 
maxim, "L,ex non curât de minimis.", The judgment is affirmed, with 
costs. 

Affirmed. ' ' ■':.■■,. 



DE FOBEST V, MILLER. 

(Court, of Appeals of District of Oolumbla. Submitted Novembér 11, 1920. 
. D.eGÎdèd j^fliiuaiy 3, 1921. ) 

Patents ®='l()6i[2)— Objectibft tÙat àpplicant was not teal inventer canno't 
be raised in interférence proceeding. 

In an interférence procêédinjg, the junior applltant cannot object ttat 

the record shows the senior applicant was not in fact the real inventer, 

' which iqu^stlon is solely for tlie détermination of ' the Commlssioner of 

' Patents iri allowîng the patent : to the senior appllcaat, on which' the 

junior has no right to be heai'd. , :■■• 

Appeal from the Commissioner of Patents. 

Interférence proceeding between Lee De Forest and Frank E. Mil- 
ler to. détermine priprity' of invention. From a décision of the Com- 
inissioner of Patents, awardîng priority to Miller, 'De Forest .appeals. 
Affirmed. 

.Samuel E. Darby, of New York. Qity, for appellant. 
Léonard Day, of New YofkCity, for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from the de'ci- 
sion of the Commissioner of Patents in an interférence proceeding, 
awàrding to appellee priority Of invention for a device described by the 
Commissioner as "a systein ,fqr producing musical tpnes, making use 
of an audion and a loud-speakipg téléphone." 

It is unnecëssary to set.out tj^e' counts of the issiie, sincC we concùr 
.ivith the tribunals of the Patent Offilce On ttié questions of fact and thé 

^— ^ — r- ■ . • ! .U! ' ' ' ' • ' : ' T. '-r-. ' , « ' ■. ' ■! ■ : . ... ■ 
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conclusions thereon. Appellant, however, seeks to prevail upon the 
ground that it is shown by the record, as hè contends, that appellee is 
not, in fact, the real inventer; but the invention which he hère clainis 
was made by a third person not a party to this proceeding. Without 
stopping to consider vi'hether this contention is supported by the rec- 
ord, it is sufficient that it cannot hère be raised. This proceeding can 
only settle the issue of priority as between the parties bef ore the court, 
and appellant cannot def eat his opponent by showing that a party other 
than appellee was the real inventor. Poster v. Antisdel, 14 App. D. C. 
552 ; Luellen v. Claussen, 43 App. D. C. 444. 

Appellee, in the light of this record, may hâve difficulty in securing 
a patent; but that is a question to arise later between appellee as an 
applicant and the Commissioner of Patents. In that proceeding, ho\V- 
ever, appellant would hâve no standing to be heard. Poster v. Antis- 
del, supra. 

The décision of the Commissioner of Patents is affirmed, and the 
clcrk is directed to certify thèse proceedihgs as by law rquired. 

Afifirmed. 



STEUBING V. HENNESSY. 

(Court of Appeals of District of Cohimbia. Submittcd November 16, 1920. 
Decided January 3, 1021.'' 

No. 1354. 

Patents '^='113(7) — Concurrent décision of tribnnals reversed, only if mani- 
festly wrong. 

Where the three tribunals of the Patent Office concurred In a décision 
In an interférence proceeding, the Commissioner's décision will be af- 
firmed by thf District of Columbia Court of Appeals, uuless the court can 
say the décisions are manifestly wrong. 

Appeal from the Commissioner of Patents. 

Interférence proceeding between William Steubing, Jr., and Daniel 
E. Hennessy. From the décision of the Commissioner of Patents, 
awarding priority to Hennessy, Steubing appeals. Affirmed. 

John W. Strehli, of Cincinnati, Ohio, for appellant. 
H. Dorsey Spencer, of New York City, for appellee. 

SMYTH, Chief Justice. Steubing appeals from a décision of the 
Commissioner of Patents finding that Hennessy is entitled to priority 
with respect to an invention relating to lifting trucks of a certain type. 
There are 16 claims involved. The décision of the three tribunals of 
the Patent Office are concurrent. We cannot say that they are mani- 
festly wrong, and hence, foUowing a well-established rule of décision in 
this court (In re Barratt, 11 App. D. C. 177; Creveling v. Jepson, 47 
App. D. C. 597; Reid et al. v. Kitselman [D. C] 266 Fed. 255; and 
Lindmark v. Hodgkinson, 31 App. D. C. 612), we affirm the Commis- 
sioner's décision. 

Affirmed. 

^ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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STEINOLA CO. v. STBINWAY & SONS. 

(Court of Appeals of District of Columbla. Subjnltted Xovember 11, 1920. De- 
cided January 3, 1921.) 

No. 1335. 

Trade-marks anS trade-namfts <©=43 — Piano manufacturer can oppose régis- 
tration of similar name for phoiutgraphs. 

Steinway & Sons, manufacturers of pianos, can successfuUy oppose ttie 
registration of the word "Steinola" as a trade-mark for phouographs. 

Appeal from the Commissioner of Patents. 

Application by the Steinola Company for registration of a trader- 
mark, opposed by Steinway & Sons. From a décision of the Commis- 
sioner of Patents, sustaining the opposition, the applicant appeals. 
Affirmed. 

T. K. Bryant and Joseph W. Milbnrn, both of Washington, D. C, 
for appellant. 

C. P. Goepel, of New York City, and W. G. Henderson, of Wash- 
ington, D. C, for appellee. 

PER CURIAM. This is a trade-mark opposition, in which Stein- 
way & Sons, manufacturers of pianos, object to the registration by 
appellant company of the word "Steinola" as a trade-mark for phouo- 
graphs. We concur in the opinion of the Commissioner of Patents 
sustaining the opposition. 

The décision is affirmed. 

Affirmed. 

@=3For other cases see same toplc &. KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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FARLEY V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1921.) 
No. 3483. 

1. Internai revenue ®='2 — National Prohibition Act repeals act punishing en- 

gaging in business without paying spécial tax. 

Act Feb. 8, 1875, § 16 (Comp. St. § 5966), prescriblng tlie punisliment 
for unlawfully carrying on the business of a retall liquor dealer with- 
out paying a spécial tax, is repealed by implication by the National Pro- 
hibition Act, which, in title 2, § 3, covers the whole field, notwithstanding 
section 35, providing that the régulations therein shall be construed as 
in addition to existing laws, that such act shall not relieve any one from 
paying any taxes or charges on the manufacture or trafflc in liquor, and 
that the payment of the tax or penalty therein prescribed shall give no 
right to engage in the manufacture or sale, nor shall the act relieve any 
person from any civil or criniinal liability. 

2. Internai revenue "S^^SO — National Prohibition Aet, imposing tax and pen- 

alty for unlawful manufacture or sale, held not eriminal statute. 

National Prohibition Act, § 35, providing for the collection of a tax 
and penalty for the illégal manufacture or sale of intoxicating liquor, is 
not to be regarded as a eriminal statute. > 

3. Indictment and information "S^llQ — Indictment under repealed act sus- 

tained under National Prohibition Act, and unnecessary allégations treat- 
ed as surplusage. 

Where an indictment for unlawfully carrying on the business of a re- 
tail liquor dealer without paying the spécial tax in violation of Act 
Feb. 8, 1875, § 16 (Comp. St. § 5966), was sufficient to charge a sale of 
intoxicating liquor in violation of National Prohibition Act, tit. 2, §§ 3 
and 29, it will be sustained as an indictment under that act ; the omis- 
sion to pay the spécial tax being treated as surplusage. 

4. Intoxicating liquors <ê='223(1) — Under National Prohibition Act, alléga- 

tion as to engagement in business need not be proved. 

Under the National Prohibition Act, an allégation of an indictment for 
selling intoxicating liquor that défendant was engaged in the business of 
a retail liquor dealer need not be proved. 

5. Witnesses <©=2Î0(2) — Exclusion of cross-examination as to oonduct of 

witness and others on other occasions held not error. 

Where a witness in rebuttal testified in chlef only as to whether he 
brought with him to defendant's tavern the bottle out of which he and 
his party were served with liquor, cross-examination to show that on 
previous occasions he had brought liquor and been served by the wait- 
ers, and that on one occasion one of the ladies in the party took posses- 
sion of his pistol and another of his black-jack and billy and flourished 
them around, to the annoyance of guests, was properly excluded. 

6. Criminal law '^='37 — That offioers caUed for liquor held not entrapment 

rdieving défendant. 

Where, for the purpose of ascertaining whether a tavern keeper was 
dispensing drinks to his customers, officers called for "cough syrup," 
which was understood to mean whisky, and were served with drinks, 
their conduct was uot an entrapment relieving défendant from guilt. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Robert C. Farley was convicted of an offense, and he brings error. 
Reversed, and remanded for resentence. 

<@x=>Por other cases see sami- toplc & KEY-NUMBER in ail Key-Nunobered Digests & Indexes 
269 F.- -46 
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Winter S. Martin, of Seattle, Wash., for plaintiff in error. 
Robert C. Saunders, Û. S. Atty., oî Seattle, Wash., and F. R. Con- 
way, Asst. U. S. Atty., of Tacoma, Wash. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. The plaintiff in error, being de- 
fendant below, was indicted under what is termed in this proceeding 
section 3242-a, R. S., which is section 16 of the Act of February 8, 
1875, 18 Stat. 310 (Comp. St. § 5966), for unlawfully carrying on 
the business of a retail liquor dealer without having paid the spécial 
tax theref or as required by law. 

The penalty prescribed for a violation of the statute is a fine of 
not less than $100 nor more than $5,000 and imprisonment for not 
Içss than 30 days nor more than 2 years. 

The défendant was convicted, and adjudged to serve a term of 60 
days in jail and to pay a fine of $500, 

[1] It is insisted hère that this statute, among others, bas been su- 
perseded by the National Prohibition Act, and that the offense charged 
against the défendant no longer exists. 

The National Prohibition Act (41 Stat. L. 305) is most comprehensive 
in its provisions rfelating to the subject of intoxicating liquors. It de- 
fines the term "liquor" and the phrase "intoxicating liquor," and what 
is included thereby, namèly, ail spirituous, vinous, malt, or fermented 
liquor coritaining one-Half of 1 per cent, or more of alcohol by vol- 
ume, and thereaf ter covers the whole field respecting the manufacture 
of and the manner of dispensing intoxicants of whatsoever nature, 
including also the fixing of whatever revenues pertaining thereto are 
to accrue to the government. Otherwise the manufacture, disposition, 
and possession oi ahy intoxicating liquor as defined by the act is 
absolutely pj-ohibited.. Section 3, tit. 2. 

There can scarcelybe a doubt that it was intended by this act to 
cover the; eritirë subject of the manufacture, sale, and possession of 
intoxicating liqudfs. " ^;. • - 

The Tuie respecting repeals by implication is tersely stated by the 
Suprême Court in United States v, Tynen, 11 Wall. 88, 92, (20 L. Ed. 
153), as follows: ' • 

"It is a familiar. doctrine that repeals by implication are not îavored. 
When tliere are two aéts 6n the saine subject, the rule is to gité effecï tè 
both if possible.. ïîut, if the two are répugnant in any'of thelr provisions, the 
latter àct, withoiit any rép'éaling clause, opA'ates to tlie extent of tlie repug- 
naney as à repeal of the tirst; ahd even w-here two acts are not in eipress 
terms répugnant, yet'if the latter act corers the wholé subject of thé /first, 
and embràèes new prbvlsioiis, plainly sliowing that it was intended as a 
substitute for the first act, it will operate as a repeal of that act." 

So in a récent case in the Suprême Court of Miçhigan (People v. 

Marxhausen, 204 Mich. 559, 576, 171 N. W. 557, 562 [3 A.U R. 

.1505]) itis said: . 

"But where the later act covers the whole subject, contains new provisions 
evidencing an intent that it .shall supersede the former law, or is répugnant 
to the earlier act, it opérâtes as a repeal." 
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■ Such is the undoubted rule, sustained by unifortn authofity. See 
Porter v. Edwards, 114 Mich. 640, 72 N. W. 614; Graham v. Muske- 
gon County Clerk, 116 Mich. 571, 74 N. W. 729; Attorney General v. 
Commissioner of Railroads, 117 Mich. 477, 76 N. W. 69. 

Attention is directed to section 35 of title 2 of the act as indicative 
of an intendment not to repeal the revenue \aws heretofore existing 
relating to intoxicants. It is provided by that section that^~ 

"AU provisions of law that are inconsistent wlth tliis àct are repealed only 
to tlie estent of sùch inconsistency and tlie régulations herein provided for 
tlie manufacture or.tralBc Jn into?;icating licLUOr shall be construed as in ad- 
dition to existing- laws." . ; 

While the language thus employed is by no means clear as defining 
the purpose of Congress, we think the first clause is-merély déclaratory 
of the existing law touching the interprétation of statutes in t-espect 
to repeals by implication. . As to the làst clause, it is ôbviôus, when 
construed with the entire provisions of the act, thatit was not intended 
that the statutes should be incumbered with two set-s of criminal pro* 
visions respecting the manufacture and sale of intpkicahts. Whatever 
provisions touching the subject-matter are contained in the later act 
not inconsistent with or répugnant to previous statutes would, of 
course, under the gênerai rule for interprétation, operate. as, ;additional 
législation. So that so far the provisions pf: section 35 do notjcall for 
a diffèrent interprétation f rpm that which would be applied- under the 
gênerai rule o:f law ôbtaining. 

A further provision of section 35 is: 

"This act stiall not relieve any one from pàying any taxes or otUer charges 
imposed upbn the manufacture or traffic in such iiquor." , ■ , 

[2] It also proyides that, in case of any such illégal manufacture or 
sale, there shall. be assessed against and collected from the pèrson 
responsiblç thfirefor double, the amount of tax now provided by law, 
with an additional penalty of $500 on retail dealers and $1,000 on man- 
ufacturers. We construe this simply as prôviding for an additional 
tax and penalty for the unlawfùl traffickingin and manufacture of in- 
toxicating liquors; but it is not to.be regarded as a criminal statute. 
If it were, it is to be assumed that Congress would hâve manifested 
such purpose. The language of the quoted clause is indicative of-this 
view. 

As we hâve seen, the Prohibition Act, by the third sectioii of title 2, 
inhibits in the most comprehensive terms possible the manufacture of 
or traffic in intoxicating liquors except as authorized by the act, and an 
infraction of its mandate in this respect is rendered crirriinal by sec- 
tion 29. So that hère we find the entire subject-matter of criminal lia- 
bility fpr such manufacture or traffic in intoxicants covered by thé 
later statute, and with différent penalties subj oined from those ôb- 
taining under the old statutes. . • 

Section 35 further proceeds : . ■ 

"The paymeat of such tax or penalty shall giveno right to engage In the 
manufacture or sale bf such Iiquor, or reliéve any one from crlifùnal liability, 
nor shall this act relieve any pérson from any liability, civil or criminal, here^ 
tofbre or heréaf ter incurred under existing lav?S," ' ^ • ' 
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This amoùnts toa saving clause for the prosecution tinder previous 
statutes of offehsés committed prier to the time the présent act becaine 
effective. Subsequently thereto the "existing laws" applicable are obvi- 
ously those established by the Prohibition Act, especially where in- 
consistent with or répugnant to prior statutes relating to the subject. 

We are of the opinion that the statute under which the indictment in 
the présent case is preferred was repealed by implication by the Pro- 
hibition Act. As applicable to the présent act, this view is sustained by 
two cases in the District Courts, United States v. Yuginni et al., 266 
Fed. 746, and United States v. Windham, 264 Fed. 376. 

[3] It does not necessarily resuit, however, that the indictment is 
bad, for it is a rule of law now well settled that, if there be any act 
in force under which the indictment can be upheld, the court will refer 
it to such act and sustain it. In a récent case in this circuit the court, 
speaking through Gilbert, Circuit Judge, says: 

"The statute on which an Indictment Is found is determlnable, as a mat- 
ter of law, from the facts charged, and they may bring the offense charged 
within an existing statute, although the same is not mentioned, and the in- 
dictment is brought under another statute." Vedln v. United States, 257 Fed. 
650, 551, 168 0. C. A. 534, 535. 

The principle was much earlier announced by the Suprême Court 
of the United States (Williams v. United States, 168 U. S. 382, 18 
Sup. Ct. 92, 42 L. Ed. 509), and has been consistently followed ever 
since. See the further additional cases cited in the Vedin Case. 

A cursory reading of the indictment, in view of the Prohibition 
Act, leads to the conclusion that it is sufficient to charge a sale of in- 
toxicating liquor within the purview of section 3 of title 2, which is 
rendered criminal by section 29, and should be sustained. 

The allégation contained in the indictment respecting the omission 
to pay the spécial tax may, with propriety, be treated as surplusage. 

[4] Nor was it necessary for the government to prove that the de- 
fendant was engaged in the business of a retail liquor dealer. It was 
enougli to show that he sold liquor in any quantity. As to this suffice 
it to say the évidence is quite sufficient. 

This also disposes of the criticism of the court's refusai to give 
requested instruction No. 3. 

[5] On cross-examination in rebuttal of W. O. R. Wood, who was 
in the employ of the government, in the Internai Revenue Department, 
it was sought to show that on previous occasions the witness had 
brought with him to the tavern a bottle of liquor, and had it served by 
the waiters ; that on one occasion one of the ladies in his party took 
possession of his pistol and flourished it around, and another of his 
black-jack and billy and ftourished them around, to the annoyance of 
the guests; that two weeks before the raid he was out with the wit- 
ness Eva Shannon, and brought with him liquor, and had the waiter 
Hunter serve it ; ail of which the court denied, and error is assigned. 

In view of the fact, as the record shows, that the witness was only 
asked on the examinàtion in chief whether he had brought with him 
the pint bottle out of which he and his party were served, and that the 
testimony offered was in rebuttal, we find no error in the exercise of 
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the triai court's discrétion in refusing to admit the testîmony ex- 
cluded. 

[8] The further question insisted upon that there was an entrap- 
ment of the défendant by the government officers to do what he is ac- 
cused of doing is without merit. Ail the officers did was to go to the 
tavern, and while at their meals order the waiter to serve them with 
some cough syrup, which was understood to be whisky. They were 
served accordingly with drinks in small glasses. The officers had noth- 
ing to do with furnishing the whisky; their only purpose being to 
ascertain whether or not the défendant was dealing in or dispensing 
drinks of the kind to his customers. That such deportment on the 
part of the officers does not constitute an intrapment that relieves the 
défendant from guilt has been recently decided by this court. Fiunkin 
V. United States, 265 Fed. 1. 

It is apparent from thèse considérations that the other assignments of 
error suggested by the record are not well taken. 

It appearing that the trial court has imposed a penalty in excess of 
that provided by the Prohibition Act — the penalty there prescribed be- 
ing a fine not exceeding $1,000 or imprisonment not exceeding six 
months, but not both — the cause will be reversed, and remanded for 
resentence in pursuance of such act. 



THE OLD RELIABLE. 

BELIABLE TOWING CO. v. RODGERS SAND CO. 

(Circuit Court of Appeals, Third Circuit. January 26, 1921. Beliearing De- 

nied Marcli 3, 1921.) 

No. 2591. 

1. Collision ®=>74 — Libelant, for damage» to barge, held not négligent. 

In a suit to recover for damages to a barge, due to a collision, wliile 
tied up to the guide wall of a dam in the Ohio river, circumstances held 
insufficient to establlsh négligence on the part of the libelant in over- 
loading. 

2. Collision <&^74 — Evidence held not to show négligence in manner of moor- 

ing tug and tow. 

In a suit to recover for damages to barge by reason of a collision whlle 
moored to the guide wall of a dam in the Ohio river, évidence held 
insufficient to satisfy court, on appeal by défendant, that libelant was nég- 
ligent in the place or manner of mooring its tug and barge, or in fasten- 
ing the same together. 

3. Collision <g=>70 — Failure to prevent swamping of barge not sufflcient to es- 

tablish négligence in providing splashboards. 

Where a barge was sunk by collision while moored, that splashboards 
did not prevent it sinking did not establish négligence on the part of 
libelant in providing splashboards. 

4. Collision <g='16 — Navigator liable for error of judgrment. 

No man is infallible, and there are certain errors of judgment for 
which the law does not hold a navigator liable ; but he is liable for an 
error of judgment which a careful and prudent navigator would not 
hâve made. 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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5. Collision <©=»33 — "Inévitable aceident" âefliied. ' * ' 

The term "inévitable accident," applied to collision cases, means an 
accident whiçh both parties hâve endeavored- to preyent by every meàhs 
in their power, with due care and caution, and a pfopèr display of nauti- 
cal skill, and it is net an "inévitable accident" where a master proceeds 
carelessly, and aftervrards circumstances arise when it Is too late and 
impossible for him to do what is lit and proper to be donc. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Inévitable Accident.] 

6. Collision <S?~>74 — Trial jutige justifled in conclusion that défendant was sole- 

ly chargeable with accident. 

In a suit to recover for damages to a barge by réason of a collision while 
moored riear a dam in the Ohlo river, trial judge held justifled in his 
conclusion that: défendant was solely chargeable with the accident and 
:, thàt it was not an inévitable accident. , , 

7. CoUision <&=>140 — Damages cannot exceed value of vessel and cargo; in 

collision. 

In a suit for the recovery of damages to aiid détention of a barge, 
swamped in a collision, plaintiff cannot recOver more than the vaine of 
the barge and cargo, although thé cèst'of raistng, docking, and repairing 
exeeeded such aiiiount. ' <. : '; 

Appeal from the District Court of the IJnited States for the Westem 
District of Pennsylvania ; W. H. S... Thomson, Judge. , 

Suit by the Rodgers Sand Company against the stearriship Old Re- 
Hable, owned by the Reliable Towing Company. Decree for plaintiff, 
and défendant appeals. Affirmed. 

Lowrie C. Barton, of Pittsburgh, Pa., for appellant. 
Charles S.y Crawford.of Pittsburgh, Pa,, f<prïappellee. 

Befôre WOOIvIvEY and DAVIS,- Circuit Judges, and THOMP- 
SON, District Judge. 

DAVIS, Circuit Judge,; This was a suit by the, Rodgers Sand 
Company, libelant below, against the steam towboat Old Reliable, 
to recover for damages donc to, and for the détention of. Plat No. 5 
and its cargo by the stèàmboat Old Reliable at Davis Island dam 
on the Ohio river. On October 31, 1918, the steamboat Margaret 
lef t Ambridge, on the Ohio river 10 miles below, with two barges 
in tow, ail bdonging to libelant, . and proceeded Xd said dani, to the 
pins in the guide wall of which she tied up at about 9 o'clocic in the 
evening. It was the intention to pass through the locks, but she 
could not do so because of the strong clirrent which flowed through the 
gâtes, .both of which were op,en, or tp go over the wickets on the nortli 
side'of the dam, 300 feèt;of whij:h' were down, thus creatihg a pass 
through whioh boats often went. The flats were fastened end to end, 
and the head one was No. 5. They were tied together by means of 
chains and lashings. Each was 90 feet long, and No. S extended 
somewhere betweën 20 ând 60 feet below thé lower end of the guide 
,ysf,all, and the other flat and the steambpat Margaret, which was 
tied to the,;St.ern. of the secpjad flat, extended, still lower dpwn the 
river. A strong current from the shore, coming against the boats, 

'■©iaPoi- «tiier «aêes see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe* 
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seeméd to neutralize thé currént from the otlier side, so that the 
boats lay there quietly and in apparent safety. 

Some time after the Margaret with her tow had tied up to the 
guide wall, and while they were lying there, the steamboat, Old Re- 
liable, with a gasoHne barge "hitched on her héad," caine up the 
river and attempted to navigate the.pass in the wickets, but could 
not do so on account of the swift current. She then "fîanked" over 
to'ward the guide wall, with her stern out in the river, and the head 
of the gasoline barge over toward Fiat No. 5. In this position, with 
her wheel still running ahead, the barge in front was pushed over 
against Fiat No. 5, and as the head of the barge^- in dropping back 
along the side of the flat, approached its lower end, the weight of the 
barge increased by the force of the current in one direction and the 
Old Reliable, with her wheel running, in another, shoved the lower 
end of the flat around and under the guide wall, whereupon ; the head 
end swung out, the fastening with the other part of the tow was 
broken, and in this position the flat was swamped, and sank. 

The libelant charged that the attempt to tie up and rdoor the Old 
Reliable and her tow near the Margaret and her tow was done so 
negligently as to cause the Flat No. 5 to sink, which resulted in 
the injury complained of. This was denied by claimant, who al- 
leged that the accident was due to the négligence of the libelant, 
in that the flat was negligently "hitched" or tied up, was overload- 
ed, had no splashboards to prevent the water from flowing over the 
gunwales, causing it to sink, and that the repairs were made necessary 
by the négligence of the libelants in raising the flat. 

Upon the pleadings and proofs, the District Court found the libel- 
ant was riot négligent as charged by claimant, but that the accident 
was due solely to the négligent navigation of the Old Reliable, and 
awarded damages against her of $1,200, with interest and costs. The 
case is hère on appeal from the decree of the District Court. . 

[1] The évidence, in our opinion, does not show that the Ûat, load- 
ed with 155 tons of gravel, was overloaded or improperly loaded, The 
Margaret, with the two flats fastened end to end, had stemmed the 
tide from Ambridge, 10 miles dovyn the river, against a swift current, 
and was moored at the dam in apparent safety. Up to the time the Old 
Reliable with the gasoline barge flanked over against the flat, nothing 
whatever had happened to indicate that it was overloaded.: , Its sinking 
under the circumstances is not suflicient, in our opinion, to çstablish 
the 'négligence charged of.oyerloading. , ,/ ' , 

• [2] The head flat No. 5, was tied to the;.pins in ,the, .guide wall. 
The libelant allèges, that the flat extended', -only 20 feet below the 
lower end of the. wall, having 70 feet besideàt, while claimant says 
that; only 30 feet of the flat was against the wall and 60 feet below the 
end, and the other flat, 90: feet long, and the Margarçt, 125 feet long, 
wére still below No. 5. This was a place where boats usually tied up, 
and there is nothing to indicatç that it was an ipiproper; place. Nég- 
ligence cannot, therefore, be based upon the place where the flat was 
moored. Claimant contends that négligence consisted in not having 
the flat tied with lashings in addition to chains. Libelant , dénies the 
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fact upon which négligence is based. Capt. Cavett's testimony, which 
seems to us reliable, shows that the flats — 

"were lashed together with an inch and a quarter Une on each side, and had 
also ratchets and chain on, a three-quarter inch chain. • * * We generally 
use a long lashing and put it over— It goes back tliree times — that Is, thribble ; 
the lashings I am positive that we had on the inslde was thribble. I seen it ; 
I seen it [the lashing] hanging there after it was broke." 

Regardless of this testimony, the fact is that the Margaret and the 
two flats moored and had remained in safety until struck by the gaso- 
Une barge. There is nothing in the évidence indicating that they would 
not hâve continued to remain in safety, but for the Old Rehable. 
The évidence does not satisfy us that the Hbelant was neghgent in the 
place or manner of mooring the Margaret and her tow, or of fasten- 
ing the same together. 

[3] The libelant's witnesses testified that the flat had splashboards 
on its head, which was apparently ail that was required in navigating 
the Ohio river. At least, they were sufficient for the trip against the 
strong tide from Ambridge. We think the évidence shows the prés- 
ence of splashboards ordinarily adéquate for the trip. That they did 
not prevent the flat from sinking under the circumstances is not 
sufficient to establish négligence on the part of libelant, and this is 
the proposition to which the question is reduced under the évidence. 

Reviewing the whole testimony, we are of the opinion that the 
District Court was right in its conclusion that the libelant was not 
guilty of any négligence. Was this, then, an inévitable accident, a 
theory advanced first before us? Or was it an accident due to the 
négligence of the respondent? 

[4] No man is infallible, and there are certain errors of judgment 
for which the law does not hold a person liable; but he is liable 
for an error of judgment which a careful and prudent navigator 
would not hâve made. The W. E. Gladwish, 17 Blatchf. 77, 83, Fed. 
Cas. No. 17,355. The évidence shows that the Old Reliable could 
hâve backed out without flanking over to the flat at ail. If she had 
donc so, the accident would hâve been avoided. The error in judg- 
ment, if there was such in this case, may consist in flanking over to 
the flat under the circumstances. If it does, the inability of the cap- 
tain to avoid the accident after the Old Reliable with her tow was 
over there does not relieve claimant of the conséquences of the error 
in the first place. On the other hand, the error may be due to the 
manner in which the boats flanked over to the flat. If the Old Reliable 
had been so navigated that the gasoline barge had corne alongside of 
the flat with their sides parallel, no excessive strain or pressure would 
hâve come against any particular part of the flat. But in flanking over 
the stern of the Old Reliable was left or thrown out into the river 
and her wheel continued to run ahead. In this position she 'push- 
ed the head of the gasoline barge against the flat and in dropping 
back, when the head of the barge, scraping the side of the flat, reached 
the lower end, which was not supported by the guide wall, the pressure 
of the barge, pushed by the Old Reliable, her wheel going ahead, with 
the current running swiftly against their sides, was so great as to 
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shove the lower end of the flat under the guide walI and broke it loose 
from the tow. The head end swung out into the river and the flat 
was awamped and sank. 

[5, S] The term "inévitable accident," applied to cases of this kind, 
means an accident which both parties hâve endeavored to prevent, by 
every means in their power, with due care and caution, and a proper 
display of nautical skill. It is not an "inévitable accident" where a 
master proceeds carelessly, and afterwards circumstances arise when 
it is too late and impossible for him to do what is fit and proper to 
be donc. Union Steamship Co. v. New York & Virginia Steaj^ship 
Co., 65 U. S. 307, 313, 16 L. Ed. 699. The instant case is clearly not 
one of "inévitable accident." The accident was due to négligence, and 
the learned trial judge was justified in his conclusion that the claim- 
ant was "solely chargeable with the accident." 

Claimant contends in its answer that, if it is liable at ail, it is liable 
only for the unloading and raising of the flat and for the gravel nec- 
essarily lost in so doing, ail of which, together with $5 for one day's 
détention, would not amount to more than $111.40. In its argument 
hère, claimant admits, if liable, damages might amount to $377.05. 

[7] The flat was 90 feet long, 16 feet wide, and 6 feet deep. It 
was built in 1900. It was repaired in 1915 at a cost of $882.27, and 
again a year later at a cost of $79.52. It appeared to be in good 
condition at the time of the accident, two years later. The trial judge 
valued the boat and cargo at $1,200, and that valuation appears to 
us fair. Damages claimed by libelant are $1,355.18 for raising, dock- 
ing, and repairing; $445 for détention 89 days, and $93 for l55 tons 
of gravel, ail of which was lost, making a total of $1,893.18. This, 
being more than the value of the flat and cargo, may not be allowed. 
Are thèse various items of damages, notwithstahding, excessive? We 
hâve carefully examined them, and, if any of them be excessive, we 
cannot say that, after deducting the excess, the fair, just, and rea- 
sonable amounts left do not aggregate $1,200, for which the District 
Court entered judgment. 

The appeal will therefore be dismissed, and the decree of the District 
Court affirmed. 



730 269 BjEDpEAL REPORTEE 

PHOTOPLAY pUB, CO. y. LA VERNE PUB. COl, Inc., et al. 
SAME V. EASTLACK et al. 

(Circuit Court of Appeàls, ïhlrd Circuit. January 26, 1921.) 
Nos. 25^3, 2534. 

L Trade-marks and trade-names <@='3(2) — ''^botop'Iay" Is descriptive tenu. 

The Word "Photopla'y," whilcli was adopted by the Judges in a contest 
as \the most descriptive single Word to designate moving picture per- 
formances, Is a descriptive term, wliieh cannot be exclusively clalmea a» 
■ a trade-maik by a magazine devOted to moving picture productions. 
Z. Tradé-nraiHks and i»rade-nam«t8 <3=»71 — Use of descripitlTe term havlng 
secondary meajiing is unf air compétition. ' 

Where a descriptive term, whiCli cannot be clalmed as a trade-mark, 
bas acquired a secondary meànlng as referring to the product of com- 
plainant, the use of that word by, défendants with référence to a similar 
ptoduct is unfair compétition, whlch may be enjoined. 

3. Appeal and error <S=1009(6)— Trial ju^e"» fincUngs, based on written teg- 

timony, not entitled to spécial weight. 

Ihe mie that appellate courts will generally accept the facts found by 
the trial court, which is basëd on the better opportunity of the trial judge 
to pass upon the credibility of witnesses, whom he sees and hears, does 
not apply In a suit where the testimony was taken by déposition and was 
uncontradicted. 

4. Tradp-marks and trade-names <S=>fi9 — ^Intention unnecessaiy to establish 

unfàir compétition. 

In a suit to restrain unfair compétition, complainant need not prove 
that défendant Intended to pass ojff :hls goods as those of complainant; 
ine test being the commercial effect of the acts of défendant. 

5. Trade-marks! and trade-names <@==>6^Test of unfair compétition is dec^iih 

tîon of inexperienced public. 

Practîees whlch would deceive the^ Inexperlenced public Into confusing 
défendant!» goods with thoSe of plaintiff are unfair compétition, though 
experlenced wholêsalers and retallers were not decelved thereby. 

6. Tradé-mailis and trade-hames ®i?j>7,0(3) — Use by défendant of title "Photo- 

Play Journal" held unfajir compétition, 
Whefe complainant had an established magazine, known as "Photo- 
- play Magazine," devoted to moving picture productions, the adoption by 
défendants of the name "Photo-Play Journal" for a similar magazine,, 
which âeveral witnesses itestified had decelved them in mistaking defend- 
ant's magazine for plaintiff's, was unfair compétition, and the further 
use of that name can be restrained. • ' 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

Separate suits by the Photoplay Publishing Company against the 
La Verne Publishing Company, Incorporated, and others, and against 
Frank T. Eastlack and another, to restrain infringement of a trade- 
mark and unfair compétition. Decree for défendants in each case 
(261 Fed. 428), and complainant appeals. Reversed, with directions. 

MacDonald De Witt, of New York City, and Francis Shunk Brown, 
of Philadelphia, Pa., for appellant. 

Morton Z. Paul and Joseph A. Boyer, both of Philadelphia, Pa., 
for appellees. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

^ssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe* 
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DAVIS, Circuit Judge. The complainant, a Delaware corporation, 
having its principal office in Chicago, publishes a monthly periodical 
called "Photoplay Magazine." The défendants publish a periodical 
called the "Photo-Play Journal." Both periodicals are devoted to 
moving pictures and matters connected therewith, and cover practical- 
ly the same subject. The complainant filed bills against the défendants, 
charging them with infringing its registered trade-mark, "Photoplay," 
and with unfair compétition, and prayed that they be restrained from 
using the word "Photoplay" as the title, or part of the title or name 
of their periodical, and from publishing and selling any periodical, 
magazine, or other publication under the name "Photo-Play Journal," 
or any name containing as a part thereof the word "Photoplay," and 
for such other and further relief as might seem proper. Identically 
the same questions are involved in both suits, which were tried and 
argued together, and both may be disposéd of in one opinion, because 
the conclusions of law and fact are the same in both cases. 

Complainant allèges that it and its predecessors hâve owned, print- 
ed, and published continuously since June, 1911, the "Photoplay 
Magazine," and in June, 1914, complainant had the word "Photoplay" 
registered as its trade-mark; that since June, 1916, the défendants 
hâve been publishing and selling their periodical under the title "Photo- 
Play Journal," thus using the distinguishing word, "Photoplay," of 
complainant's title, as a part of their title, so arranged as to copy and 
colorably imitate the complainant's trade-mark in such manner as to 
cause confusion and mistake to purchasers, advertisers, and the pub- 
lic generally. 

The défendants deny infringement of complainant's rights, and 
aver that the periodicals are entirely unlike in name, shape, size, gênerai 
appearance, and color scheme, and that no confusion, déception, or 
danger to complainant's business or trade can resuit from the adoption 
of the word "Photo- Play" as part of the name of their periodical. 

[1] Under the pleadings and proofs, the learned trial judge held 
that the word "Photoplay" is a descriptive term, and not a proper 
subject-matter of a registered trade-mark. The word was coined in a 
contest for a "new one-word name for a 'moving picture show.' " 
The object of the Essanay Film Manufacturing Company in starting 
the contest was "to sélect a name which would be descriptive of the 
entertainment given in motion picture theaters." The company selected 
three "men of acknowledged authority in moving picture aflfairs" as 
judges, to whose décision were submitted more than 2,500 words. They 
selected the word "Photoplay" as beihg "more closely . descriptive 

* * * than any other of the long list submitted." In announcing 
their décision, the judges stated that they were influenced in their 
sélection "by the necessity of adopting a term which would be easily 
remembered," descriptive in character, simple, and appropriate." The 
judges recoghized in the word "Photoplay" â term "more closely 
descriptive ,of the entertainment given in motion picture theaters 

* * * thàri' in any other of the long Hst submitted." The fact 
of its sélection called attention tp the word, and to-day it is used 
entirely by somie persons in the film and moving picture business, 



732 269 FEDERAL REPORTEE 

instead of the words "moving pictures," "moving picture shows, ' 
"movies," etc. The word dénotes the reproduction of a play by means 
of photography. It is purely descriptive of that art. The plaintiff 
appropriated it as part of the title of its pubhcation, which is devoted 
to the art to which the word relates. Being a trade word, descriptive 
of the art, it was publici juris, may not be exclusively appropriated, 
and is not the proper subject of a registered trade-mark. 38 Cyc. 708, 
711, 722; Canal v. Clark, 80 U. S. (13 Wall.) 311, 20 L. Ed. 581; 
McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828 ; Goodyear Co. v. 
Goodyear Rubber Co., 128 U. S. 598, 9 Sup. Ct. 166, 32 L. Ed. 535; 
Corbin V. Gould, 133 U. S. 308, 10 Sup. Ct. 312, 33 L- Ed. 611; Co- 
lumbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 
1144; Howe Scale Co. v. Wyckoff-Seaman & Benedict, 198 U. S. 
118, 25 Sup. Ct. 609, 49 L. Ed. 972. We agrée with the learned trial 
judge, in so far as he based his decree upon the right to an exclusive 
use of the word by the plaintiff on the ground of a registered trade- 
mark. 

[2] The complainant bases its charge of un f air compétition upon a 
secondary meaning, which it allèges the word has acquired. The word, 
by early and constant use, it contends, became associated with and 
came in time to mean and designate its periodical only, and that, in 
conséquence of the adoption of this word as part of the title of de- 
fendants' publication, confusion and déception hâve resulted. If this 
contention is true, relief should be granted. The learned trial judge 
reached this conclusion, for he found that the complainant has the 
exclusive right to the use of the title adopted for its publication, so far 
as that title has come to be associated with and to designate by name its 
particular publication, and it has the further right to protect the title 
against any other publication being imposed intentionally or other- 
wise upon purchasers as complainant's publication. 

[3] But he found that there had not been in the use of the word, 
"Photoplay," any pur pose or intention on the part of défendants to 
deceive or palm off their publication for that of the complainant, and 
that the défendants' use of the word, "Photo-Play," had not "been 
such as there would be any reasonable expectation that any one, 
knowing of and wishing to buy the publication of the plaintifï, would 
be led into mistaking one publication for the other." Whether or 
not there has been confusion and déception is a question of fact, upon 
which the décision of this case dépends. Appellate courts, as a ruie, 
accept the facts as found by the trial court. This is a wise rule, for 
the trial judge sees the witnesses and hears them testify, and so is 
better qualifièd to pass upon their credibility and the truth of conflicting 
testimony from which ultimate facts must be found. When, however, 
as in the case at bar, the testimony, which was taken by déposition 
hère and there in many parts of the country, is uncontradicted, and 
the witnesses were never before the trial judge, the rule and reason 
there for disappear. 

[4] In actions of unfair compétition, where the goods of one are 
passed off as those of another, it is not necessary for the complainant to 
prove that the défendant intended to pass off his goods as those of 
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the complainant. The question is : What is the commercial efïect 
of what he is doing? If the effect is to pass ofï his goods for those 
of the complainant, his good intentions or honesty of purpose is not a 
défense. Intention, however, is not immaterial, for it would be diffi- 
cult, though not impossible, for a défendant to satisfy the court that 
his fraudulent conduct would not hâve the effêct that it was intended 
to hâve. Wholesalers and retailers may not be deceived, while the 
purchasing public may be. Many tests may be adopted as to what is 
calculated to deceive, or what the commercial effect of the thing 
will be ; but the all-sufficient test is whether or not, in the light of 
expérience, the thing has actually confused and deceived. Whether 
or not there is a reasonable basis for confusion and déception, in the 
absence of actual commercial test, is a matter of conjecture. 

[5] What might fully protect experienced wholesalers and retail- 
ers might be whoUy inadéquate to protect the inexperienced public for 
whose protection courts are so sensitive and careful. Whatever may 
be theoretically thought of the différence between the two pubHcations, 
the proofs establish, we think beyond doubt, that there was actual and 
considérable confusion in the public mind. A number of witnesses 
testified that the défendants' publication had been passed off on them 
for that of the complainant's. This number was not large when com- 
pared with the entire circulation of the publication, but it was quite 
large when the difficulty of securing such testimony is considered. 
The testimony of thèse witnesses stands uncontradicted and unim- 
peached. The only effort the défendants made to impeach it was 
to show that other persons, mostly experienced in the trade, at other 
times and places, had not been confused or deceived. 

[6] "Photoplay" is the catchword in the title of the complainant's 
pubhcation, under which it became popular and built up a large cir- 
culation, and the défendant, knowing this, adopted the catchword of 
the title and added to it a distinguishing noun, "Journal," in place of 
"Magazine," which in fact does not distinguish. Confusion and dé- 
ception may readily happen — indeed, may be expected — if the catch- 
word of the défendants' title is used as descriptive of the next word, 
which, though différent, conveys substantially the same idea, when 
used in describing a periodical of the same art. Défendants, like com- 
plainant, framed the title of their publication of two words. It is the 
same word, "Photo-Play." The fact that défendants hâve separated 
the first part of the word by a hyphen from the latter part, which 
begins with a capital, does not avoid confusion, for this attempted dis- 
tinction cannot be detected in pronunciation, and may not be seen 
by purchasers. They substituted the word "Journal" for "Magazine." 
This makes little différence, if any, because the two words convey sub- 
stantially the same idea, when used in describing a periodical of the 
same particular art. They hâve similar définitions and are closely 
synonymous. To illustrate, Scribner's Magazine is popularly called 
"Scribner's," though it is entitled "Scribner's, Magazine." If another 
Scribner werc to corne iijto the field, and issue a periodical of this 
same character, entitled "Scribner's Journal," it is inconceivable that 
there would not be confusion and déception in the public mind. 
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We are of the opinion that there is such similarity in the title of 
the two publications, which the Refendants hâve created by adopting 
precisely one word of the complainant's title and the synonym of the 
other, as to cause confusion and déception in the public mind. Relief 
should thérefore be granted. The decree of the court below will ac- 
cordingly be reversed, with direction to rèinstate complainant's bill 
and enter decree in conformity with this opinion. 



BATES COUNTY, MO., v. WILLS et al.* 

(Circuit Court of Appeals, Elghth Circuit. November 24, 1920.) 

No. 5162. 

1. Drains ©=20 — Drainage district not "corporation," with capacity to sue 
atiû be suéd. 

Drainage districts, created nnder statutory authorlty by county boards 
for spécial tax purposes only, unless eypréssly made so by the statute, are 
pot corporations, with «apacity to sue and be sued. 

[Éd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Corporation.] 

Z. Drains <@=>49 — Facts heUd not to diange county's liability on express con- 
tRict in writing. 

That piaintiffs refused to remove rock materlal from a drainage ditch 
constructed by them under a wrltten contract with défendant county, 
erroneously clalmlijg that it was not wlthln the contract, and that in ati 
actipn to recover the contract price the county by counterclaim recovered 
the excess cost of such removal by a subséquent contracter, held not to 
change the nature of the county's Uabllity to piaintiffs, which was on an 
express contract in writing, wlthln Const. Mo. art. 4, § 48, and Bev; St. 
Mo. 1909, § 2778. 

3. Counties ®=>22& — Judgment against county may specify fund from whicb 

payai>le. 

Where a county contracted for drainage work on behalf of a drainage 
district created by thé<!0uhty court as provided by statute, the land 
wlthln ■yyhlch was to be subjected to spécial tax to pay for the work, and 
an action on the coptract was brought against the county in a fédéra^ 
court, the judgjnent properly provided that it was to be paid from the 
fund raised by spécial assessment of benefita on the land wlthln the 
drainage district. 

4. Drains ®='49 — Liability .of county on contract for drainage work li«ld not 

affected by iMreviousi eoUection of tax levied for benêts. 

It is not an objection to a Judgment against a county on a contract 
for drainage \^ork, tô be pald from the fund raised by a spécial tax on 
the landsof the drainage district that the county has previously col- 
lected the- tax levied for benefits assetsed against the lands and ex- 
pended the money, where, as,,by Laws Mo. 1913, p. 271, the state statute 
expressly provides for , an^ additional asgessment w:ben necessary to pay 
valid obligations of the district. / 

5. DraiQs ^=>i9-— Refusai ot certiâcate of engineer as to complotion of woik 

held not'to'prevènt recovery by contractot. 

Undjeriai! contract with a cotinty for drainage work requlring the oon- 

tractor;to çbtaln certificates from the engineer as; tp completion of the 

work in accordànce ,with the contract and making his décision final,, re- 

, fusaj of . cer'tifleates by.tbô'éns^neer TieM not to prevent reCovery by the 

' oonti-actor,' Whepè Btjich ' refusai ' Was nol' in the exerielse of bis bwn judg- 

: mbJttt,;butinobediencétb instructions of thé county court. 

4=^Forotheî" Casés s^^aine topic £ KÈY-NUMBBR in ail Xey-NUmbereâ Digéëts £ Inietéà 
•Certlorart denled 2M U. 8. — , 41 Sup. Ct. 336, 66 L. Ed. — 
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6. Damages <g=>68— Plaintiff may not have interest on amoUnt abated for his 
nonperformancet 

Where, in, an action agalnst a county on a contraet for drainage work, 
It was determined tliat plaintiffs' claim was subject to abatement because 
of work npt done, and which was subsequently done by the county, plain- 
tiffs lield entltled to interest from the date of suit only on the amount 
of its elaùn less tbe cost to the county of such work, wlthout regard to 
the time when such cost was expended. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action at law by A. V. Wills and others, partners as A. V. Wills & 
Sons, against Bâtes County, Mo. Judgment for plaintiffs, and de- 
fendant brings error. Modified and afïirmed. 

Frank Hagerman, of Kansas City, Mo., for plaintiff in error. 

John F. Green, of St. I^ouis, Mo. (F. N. Judson, of St.: Louis, Mo., 
Frank M. Lowe, of Kansas City, Mo., and William Mumford, of 
Pittsfield, m., on the brief), for défendants in error. 

Bef ore HOOK, Circuit Judge, and TRIEBER, District judge. 

HOOK, Circuit Judge. This action was brought by A. V. Wills 
& Sons to recover from Bâtes county, Mo., a balaiice claimed to be 
due them on contraet for digging a drainage ditch. The course of thë 
litigation may be found in Wills v. Bâtes County (C. C.) 170 Fed. 812 ; 
Bâtes County v. Wills, 111 C. C. A. 354, 190 Fed. 552; Id., 118 C. C. 
A. 361, 200 Fed. 143; Id.,152C. C. A. 571, 239 Fed. 785; Id., 158 
G. C. A. 22, 245 Fed. 556. At the last trial, and in those pi^evious, the 
plaintiffs prevailed, and the county prosecuted error. The questions 
présentée! may be grouped under three gênerai hèads, although in con- 
sidérable measure they occupy the same ground-: (l)The corporate 
liability of the courity; (2) the failure of the plaintiffs to obtain esti- 
mâtes of the engineer in charge; and (3) the matter of iiiterest on the 
amoUnt found due. • 

[1 J The Liability of the County. It is urged that the drainage dis- 
trict established by the county court Was itself a sùable corporation, 
and that the liability, if ahy, was upon it," npt the county. " This con- 
tention was held unsound by the District Court 'wheh the case first 
arose, and by this court on the first and second appeals. Tt is agaih 
presented; Even if the question were at large, we wdùld. have no 
doubt of thé correctness of those décisions. The drainage statutes in 
force when the coti tract was made and the work entered upon au- 
thorized the county courte of CoUnties of Missouri to establish or 
organize drainage districts, notas corporate bodies, but as territorial 
districts; comprising lands which should be drained for reàsons of 
public health, convenience, or benefit. The corporate actibh under the 
statutes was that of the counties, throug'h their respective county courts. 
The provision that the cost of the work should be raised by spécial 
assessments upon the lands found to be benefited created no diffèrent 
status from that of the ordinary case of a street improVement in a city-, 
wherethe cost is charged upon abutting property. Each iS a species of 

®=3Î"or other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Bigests & Indexes 
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taxation for a public purpose. Sometimes the Législature itself defi- 
nitely prescribes the area to be charged, as, for example, the property 
abutting on a street; and in other cases, as hère, the power to déter- 
mine the area and to apportion or distribute the cost among the lands 
embraced in it according to the particular benefits received is com- 
mitted to the ordinary municipal subdivisions of the state, that is, to the 
counties or the cities. In neither cafee, more than in the other, does 
the establishment of the taxing district make of it a corporation, with 
capacity to sue and be sued, without clear language to that effect in the 
statutes. . _, 

The contract under which plaintiffs' cause of action arose was made 
May 2, 1906. An amendment of the statutes in 1907 provided that 
drainage districts should be bodies corporate, with capacity to sue and 
be sued ; but it was prospective in opération and did not, if it could, 
affect préexistent contractual relations. A still later statute, passed in 
1913, provided for the reorganization of previously existing drainage 
districts, with corporate powers, equipment of oiificers, etc., and the 
district hère in question availed itself of the provisions. But the rights 
of the parties had become fixed ; thîs action was begun in 1909. The 
effect of the act of 1913 was fully discussed by this court on the last 
appeal (152 C. C. A. 571, 239 Fed. 785), and it was held.not to hâve 
destroyed the rights of the plaintiffs or their pending action, but to hâve 
preserved them instead. We see no reason for disturbing that con- 
clusion. 

[2] Again; it is contended that under the Constitution and laws of 
Missouri a county cannot be held liable, except upon an express con- 
tract in writing (Const. art. 4, § 48; Rev. Stat. 1909, § 2778), and that 
the action hère is for a quantum meruit, and not upon a written con- 
tract, as required. The facts by which this contention is to be deter- 
mined are as f ollows : On May 2, 1906, a written contract for a larger 
and more extensive drainage wprk in Bâtes county was executed by the 
engineer in charge and Timothy Foohey & Sons. As the statute pro- 
vided, the exécution of the contract by the engineer was "on behalf of 
the county." . On the same day Foohey & Sons assigned tp plaintiffs 
that part of the contract covering what was termed section 3 of the 
main ditch. The original contract specified that it was subject to the 
approval of the county court of Bâtes county, and it was duly approved. 
The assignment to plaintiffs was by its terms also subject to the ap- 
proval of the county court. A copy of it, executed as an original, was 
filed with that body, which thereafter dealt with plaintiffs in ail sub- 
stantial respects as though they were original contra,ctors for the sec- 
tion of the work they uijdertook. Our attention is directed to no stat- 
ute forbidding the assignment, nor was there any provision to that ef- 
fect in the original contract itself. The légal status of the plaintiffs as 
to section 3 of the main ditch was therefore that of original contraçtors 
in a written contract. 

Section 3 of the main ditch was about 41/4 miles in length. It began 
at the Marias de Cygne river and ended at the Osage river. When 
plaintift's had excavated the ditch to the (bottora) grade Une for about 
two miles they -encountered a rock formation, which they claimed they 
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were not required to remove, because its existence was not disclosed 
in certain preliminary borings, and also because it could not be removed 
by steam dredge, which they contended was the implement cqntem- 
plated by the contract. This contention was denied by the county 
court. Thereupon on August 6, 1908, they appeared before the coun- 
ty court, and (with the consent of Foohey & Sons) an agreement with 
that body was entered in its records that plaintififs should continue with 
the work as theretofore done by them, without préjudice to the rights 
of either party or waiver of their respective positions. The plaintiffs 
then resumed work, and by April, 1909, completed the excavation of the 
ditch according to their construction of the contract. On April 3, 1909, 
they brought this action to recover the contract compensation for the 
work done after the agreement of August 6, 1908, and also the retained 
percentage for work previously done and accepted. The trial court 
held they were entitled to recover the full amount, regardless of their 
failure to remove the nondredgible rock from the ditch. On Sep- 
tember 21, 1911, this court reversed the judgment of the trial court. 
We held that the contract required plaintiffs to remove the rock, and 
that the agreement of August 6, 1908, with the county court, did not 
relieve them from that obligation. 111 C. C. A. 354, 190 Fed. 522. _ 

Other questions were also involved and decided, but they are not im- 
portant on the point now being considère^. In the meantime the coun- 
ty contracted in writing with other parties to remove the material left 
in the ditch by plaintiffs, and the work was done while this case was 
pending. The cost was set up by the county in défense and by counter- 
claim, and the excess of such cost over plaintiffs' contract compensa- 
tion, had they done the work, was ascertained at the trial, and has been 
charged to them and deducted from their recovery in the judgment 
now under review. We are of the opinion, that the liability of the 
county was fixed by written contract within the requirement of the state 
constitution and statute. The county was not held upon an oral agree- 
ment, or implied contract, or for the reasonable value of services per- 
formed or work done, as distinguished from express contractual stip- 
ulations. In a broad sensé the last contract under which the rock was 
removed was for the account of the plaintiffs, and the resuit, the in- 
creased cost, was charged to them. In no view did the county do any- 
thing except by written contract, and that is what the statute required. 
The county was held to no other measure, and it suffered no greater 
or différent liability. 

[3] Under the authority of the statutes in force at the time of the 
contract, the county, as already observed, acted for a subdivision of its 
territory which it had established, and not for itself at large. Its lia- 
bility was therefore spécial, not gênerai. The judgment against the 
county which is now under review provides in express terms that it is 
"to be paid and discharged from and out of the fund raised or to be 
raised by benefit assessments upon and against the land" in the drain- 
age district mentioned. Objection is made to this form of judgment. 
Passing for the moment the question of future assessments, we think 
the language employed sufficiently expresses the spécial character of the 
liability of the county. A similar objection was made in New Orléans 
269 F.— 47 
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V. Warner, 175 U. S. 120, 146, 20 Sup. Ct. 44, 44 L. Ed. 96, to a de- 
cree against the city on warrants issued for a drainage plant. The 
court referred to a provision of the decree that it should be paid out 
of drainage assessments, etc., and declared the objection more apparent 
than real. In principle the case hère does not differ from County of 
Cass V. Johnston, 95 U. S. 360, 24 L,. Ed. 416, which involved coupons 
from railroad aid bonds issued by a county in Missouri for and on 
account of a township. The court said : 

"It is finally objected that, as the bonds are in fact the bonds of the town- 
ship, no action can be maintained upon them against the county. Without 
undertaking to décide what would be the appropriate form of proceeding to 
enforce the obligation in the state courts, it is gufficient to say that in the 
courts of the United States we are entirely satisfled witli the conclusions 
reached by the court below, and that a judgment may be rendered against 
the county, to be enforced, if necessary, by mandamus against the county 
court, or the judges thereof, to compel the levy and collection of a tax in 
accordance with the provisions of the law under which the bonds were 
issued." 

It is also said that the bonds that were issued and sold by the county 
court to raise funds immediately for the improvement purported on 
their face to be bonds of the drainage district. But that should be 
taken as descriptive of the spécial relation of the county, and not as 
a désignation of the corporate contractor. The légal promisor is deter- 
mined by the statutes back of the bonds. The statules in their entirety 
détermine the status of the obligations. The cases of Davenport v. 
County ôf Dodge, 105 U. S. 237, 26 L. Ed. 1018, United States v. 
Dodge County, 110 U. S. 156, 3 Sup. Ct. 590, 28 L. Ed. 103, Blair v. 
Cuming County, 111 U. S. 363, 4 Sup. Ct. 449, 28 L. Ed. 457, and 
Nemaha County v. Frank, 120 U. S. 41, 7 Sup. Ct. 395, 30 L. Ed. 584, 
involved statutes of Nebraska which authorized counties and cities to 
issue bonds in aid of works of internai improvement. Any precinct in 
an organized county was also authorized to vote such aid, and in such 
event the county commissioners, having the same relation to the county 
as the county court has to a county in Missouri, were empowered to 
issue spécial bonds for the precinct and levy taxes to pay them on the 
property in the precinct. It was held that actions on the bonds were 
properly brought against the county, and in form the judgment would 
be against it, to be coUected by a tax on the taxable property in the pre- 
cinct; and this though the promisor in the bonds was the precinct. 
Blair v. Cuming County, supra. 

[4] Objection is also made to the alternative provision in the judg- 
ment that it should be paid or discharged from funds "to be raised" by 
benefit assessments against the lands in the drainage district. In sup- 
port of this objection it is said that benefit assessments against the lands 
in the district, amounting to $370,000, were duly made ; that that 
sum was the total estimated cost of the proposed work ; that drainage 
bonds of the face value of $355,000 were duly executed and sold at a 
premium sufficient to realize the estimated cost, the bond purchaser re- 
quiring that the premium be used to reduce the amount of the bonds 
issued, which was done ; that ail the proceeds of the bonds hâve been 
disbursed for drainage work in the district, and there is now no 
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power or authorky under the statutes for other or further assessments. 
If this be so, it is manifest that a most inéquitable and unconscionable 
resuit would follow. It appears that, after charging the plaintiffs with 
the increased cost paid a later contracter for removing the nondredgible 
rock — that is to say, with the cost in excess of the contract rate with 
plaintiffs — there is a balance due plaintiffs of $38,057.69, exclusive 
of interest. No extras for additional work are in this amount. It rep- 
resents work actually done by plaintiffs on an essential, vital part of 
the drainage improvement at rates of compensation specified in a con- 
tract made at the beginning of the enterprise. The drainage district 
has received the benefit expressly contracted for, and at a cost which 
does not exceed the contract amount. This should hâve been in con- 
templation, and provision made for it in the disbursement of the mon- 
eys. But in effect the county now says the fund has been exhausted 
for other drainage work in the district, in which plaintiffs did not par- 
ticipate, and that the plaintiffs are therefore without remedy, either for 
a judgment establishing a liability, or, if one be awarded, then for as- 
sessments "to be" levied for its payment. Of course, statutory limi- 
tations must be observée; but, if they afford a reasonable way to avoid 
such a resuit, it should be taken. 

The county relies upon State v. Redman, 270 Mo. 465, 194 S. W. 
260, for lack of authority for future assessments after the first assess- 
ments hâve been shown to be insufficient. On the other hand, the 
plaintiffs cite the Missouri statute of 1913 (Laws 1913, pp. 271, 281), 
as authority for additional levies. In the case cited the additionallevy 
in controversy was made in 1912 without notice to the landowner. The 
Suprême Court of Missouri declined to regard the subséquent act of 
1913 as a binding législative construction of the laws in force when 
the levy was made or to give it rétroactive effect. The judgment had 
been obtained, but there was no authority for the particular remedy at 
the time it was employed. There was no décision that after authority 
was conferred by the act of 1913 an additional levy could not then 
be made. As to this see McWilliams v. Drainage District (Mo. App.) 
224 S. W. 35. 

The distinction between the Redman Case and the one at bar is plain. 
Hère the words of the judgment to which objection is made contem- 
plate future levies under the act of 1913, or any other law in force at 
the time they are made. Section 2 of the act of 1913 provides : 

"AU contracta entered Into, ail liens established and other obligations cre- 
ated, includlng warrants and bonds issued, by drainage districts heretofore 
organized under the provisions of sald article 4 of chapter 41, are hereby 
declared to be valid, and the county courts shall levy sufHcient tax to pay 
ail such forms of Indebtedness." 

The act also déclares that the amendments contained in it shall he 
deemed to be remédiai in their character and shall be liberally.constru- 
ed by the court. The above provisions are applicable to the case at bar, 
and without more dispose of the objection stated. If the exhaustion or 
depletion of the fund first raised does not destroy the remedy, a fortiori 
it is no défense against a judgment on the claim itself. Hippie v. 
Bâtes County, Mo., 138 C. C. A. 436, 223 Fed. 22, in this court, was an 
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action against tlie county on tax bills issued by the city of Butler for 
grading and paving city streets, upon which property of the county 
abutted and for which it was liable by statute. It was urged in défense 
there, as hère, that the funds available had been exhausted, but judg- 
raent was directed upon the f acts stipulated. We said : 

"Wlien the proceedings In the city council progressed to the awardlng of 
the contract, the rights of the contractors to payment could net be defeated 
by the expenditure thereafter o£ applicable county funds. Otherwise, a con- 
tract valid in ail respects when made could be nullified by the subséquent acts 
of the statutory debtor." 

[5] The Failure of the Plaintiffs to Obtain Estimâtes front the 
Engineer in Charge. Some aspects of this subject were considered on 
the former appeals, and the views then expressed need not be repeated 
further than necessary to présent the points now made. The contract 
provided for monthly estimâtes of work done and accepted, and for 
payments to the contracter accordingly, less 10 per cent, to be retained 
until final completion. This course was pursued as to the work per- 
formed before the dispute over the nondredgible rock, but after August 
f>. 1908, when plaintiffs and the county court made their agreement witlt 
respect to the resumption of the excavation estimâtes were refused. 
At the last trial the court construed the provisions of the contract mak- 
ing the engineer an umpire or arbiter as referable only to monthly es- 
timâtes, and it instructed the jury that the engineer's décision in re- 
fusing such estimâtes was final, except in case of fraud, or such gross 
mistake as implied bad faith, or a failure to exercise an honest judg- 
ment, the burden of proving which was on the plaintiffs. The instruc- 
tions about the exception were elaborate and were correct. There was 
substantial évidence that the engineer, in refusing the estimâtes, did not 
exercise his own judgment, but deferred wholly to the directions and 
instructions of members of fRe county court; and the jury found the 
issue for the plaintiffs. The évidence and the verdict bring the case 
within the exception to the rule as to the finality of the action of an 
engineer upon whom a contract confers the power of a binding dé- 
cision. 

It is now urged that the contract required also a final estimate and 
a certificate of completion by the engineer, as distinguished from month- 
ly estimâtes and accéptances of parts of the work as it progressed. If 
this were so, which is quite doubtful, the cause of the withholding of 
the former was involved in and determined with the refusai of monthly 
estimâtes and accéptances. This applies also to the further contention 
that the statutes required a final certificate of the engineer of the com- 
pletion of the work, and an audit based thereon by the county court, 
before the plaintiffs were entitled to payment. In view of the refusai 
of monthly estimâtes and accéptances of the work as it progressed, the 
reasons of the refusai, and the déniai by the county of any liability 
whatever to the plaintiffs, it would hâve been an idle ceremony for them 
to bave sought a final certificate and audit. To require those things 
as conditions précèdent would be to give effect to a wrongf ul déniai of 
liability upon other grounds. 
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[6] The Question of Interest. Wlien Ihe action was brought the 
compensation for worlc done by plaintiffs at contract rates, less pay- 
ments previously made them, and less the 10 per cent, the county was 
authorized to retain during the progress of the work, amounted to 
$38,057.69. On the other hand, the excavation of the rock which plain- 
tiffs did not remove cost the county $21,031.82 more than the plaintiffs' 
contract allowed for that work. The county, however, had in its hands 
the retained 10 per cent, of plaintiffs' compensation, amounting to $11,- 
026.75, which, applied on the excess cost of the rock excavation, left 
a balance of $10,005.07 chargeable to plaintiffs' account. The trial 
court allowed plaintiffs the $38,057.69, with interest from April 3, 1909, 
the date the action was brought ; it allowed the county the $10,005.07, 
with interest from September 20, 1911, the mean average date of its 
disbursements; and it awarded the plaintiffs judgment for $44,170.50, 
that being the différence between those sums plus their interest. We 
think interest on the $10,005.07 should hâve been allowed from April 3, 
1909, not so much as interest on that sum, as to counterbalance an equal 
amount of interest on plaintiffs' claim at the date of the action. Plain- 
tiffs' claim was on contract, liability on which was wrongfully repu- 
diated by the county, and the brmging of the action was regarded as a 
demand for payment, which started interest. But the amount of plain- 
tiffs' claim was found to be excessive by $10,005.07. Interest is an 
incident of debt ; but the $10,005.07 was not so much a debt due the 
county as it was an ascertained abatement to that extent of the com- 
pensation due the plaintiffs on the drainage contract. It did not arise 
from something foreign to the contract, but grew out of and appertained 
to it. That the précise amount was not ascertained until the county 
let a contract for the rock work was not its fault. This différence in 
interest amounts to $1,479.07 and the judgment should be reduced by 
that amount. The amounts and dates entering into the calculation ap- 
pear in a written stipulation of facts. The judgment may therefore be 
modifîed, without remand of the case for another trial. 

The other contentions on behalf of the county need not be recited. 
We do not regard them as sutficient. Following the course in the trial 
court, we hâve considered only the spécial liability of the county. We 
hâve not considered, and do not détermine, whether it also incurred a 
gênerai one. 

The judgment in favor of the plaintiffs is modified, by reducing the 
amount to $42,691.43, as of December 14, 1917, and, as so modified, it 
is affirmed. 
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NOWATA COUNTÏ GAS CO. v. HENRY OIL CO. 

(Circuit Court of Appeals, Eighth Circuit. November 22, 1920.) 

No. 5566. 

1. Appeal and error <S='854(1) — Opinion of court not siibject of review. 

Where an action at law is tried to the court witliout a jury, and no 
flndings of fact are made, assignments of error cannot be baised on tlie 
opinion of tlie court. 

3. Public service commissions ®=^^ — Prices flxed by contract with customers 
by public service coiT>oi"ations may be ciianged by state commission. 

The price fixed in a contract between a public service corporation and 
its customers may be changed, and a différent rate flxed, by a public 
service commission created under the police power of the state, even 
thougli the contract was In existence before the state commission was 
created and given sueh authorlty. 

3. Public service commissions "©^T — Jurisdiction of public service commis- 

sion. 

Laves 0kl. 1913, c. 93, creating a state corporation commission, to "hâve 
gênerai supervision over ail public utilities, vrith power to flx and es- 
tablish rates," etc., confers power only to flx rates to be charged by such 
utilities to their customers, and has no relation to prices to be paid by a 
public utility for a commodity furnished by it to the public, and the com- 
mission is without jurisdiction over such prices, where the seller is not 
charged with àny duty to the public. 

4. Gas ®=»1 — Natural gas conipany, selling product. to other corporations, 

not a "public utility," subject to the public service commission. 

A corporation owning and operating gas wells, and selling its product 
to industries and public service corporations, hcld not a "public utility," 
within the Constitution and statutes of Oklahoma, and not subject to the 
authority of the State Corporation Commission. 

[Ed. Note.^— For other définitions, see AVords and Phrases, Second 
Séries, Public Utility.] 

5. Gas <S='14(1) — Contract for gas not abrogated by action of State Corpora- 

tion Commission. 

Order made by State Corporation Commission in a controversy between 
plaintlfC, a public service gas company, and défendant, from which plain- 
tiff purchased, under contract, the gas which it distributed to customers 
which merely required défendant to furnish gas to plaintifC for an "ade- 
qviate" price, without fixlng a price, helâ to leave the price stipulated in 
the contract in effect. 

6. Estoppel €=558 — Acts must be to préjudice of otlier party. 

ïo create an équitable estoppel, it is necessary that the party sought to 
be estopped by hls conduct induced the other party to act on it to his 
détriment. 

7. Gas «S^'ISO) — Statute held not to excuse breach. 

In an action against a natural gas company for breach of a contract 
to supply plalntiff with gns, Act Okl. Mareh 26, 1013 (Laws 1913, c. 
99), prohibiting operators of gas wells from taking therefrom more 
than 25 per cent, of their daily natural flow, held not to constitute a dé- 
fense, where défendant continued to furnish gas under tlie contract for 
three years after enactment of the statute, and discoutinued only because 
plaintifC refused to pay more than the contract price. 

8. Pleading <@=372 — Défense mot raised by pleadings not in issue. 

A défense not pleaded, nor raised by any facts plcaded, is not within 
the Issues, and cannot be considered. 

ig=5Por other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlge'its & Indexes 
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9. Monopolies ®=>13 — Stafute regulating production from gas wells lield 
not to apply to nearly exhausted fleld. 

ïhe provision of Act Okl. Mardi 30, 1915 (Laws 1915, c. 197), § 5, 
proliibiting eommoii purcliasers from discriminating between producers 
of natural gas, the purpose of whicli is to prevent one producer, by ob- 
taining an advantagë, from excluding others, aud draining their land.s, 
held not to apply to a practically exhausted fleld, where the only pro- 
duciug wells are located in Isolated pockets. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Joseph W. Woodrough, Judge. 

Action at law by the Nowata County Gas Company against the Henry 
Oil Company. Judgment for défendant, and plaintiff brings error. 
Reversed. 

Halbert H. McCluer and Charles A. Loomis, both of Kansas City, 
Mo., for plaintifï in error. 

Philip Kates, of Tiilsa, Okl., and John J. Jones, of Wichita, Kan., 
for défendant in error. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

JOHNSON, District Judge. The plaintifï in error, a public service 
corporation, was engaged in the business of furnishing natural gas to 
the citizens of the city of Nowata, Okl., for lighting and heating pur- 
poses. It obtained the gas which it supplied to its customers from the 
défendant in error, the Henry Oil Company, at the wells of the défend- 
ant Company in the Hogshooter district, situated a few milles south- 
west of the city of Nowata, under a contract entered into by the par- 
ties in 1906, by which the défendant company agreed to furnish to the 
plaintifï certain specified quantifies of gas for a period of 13 years at 
the rate of 2 cents per 1,000 cubic feet of gas. 

The défendant, in February, 1916, ceased to supply the plaintifï with 
gas, because the plaintiff would not agrée to pay for the gas to be there- 
after supplied at the rate of 8 cents per 1,000 cubic feet, instead of 2 
cents per 1,000 cubic feet, as provided in the contract. From February, 
1916, until September, 1917, the plaintiff obtained gas from the Qua- 
paw Gas Company to supply its needs, and paid for the same at the rate 
of 10 cents per 1,000 cubic feet, the market value thereof, and there- 
after brought suit in the court below to recover damages from' the de- 
fendant for hreach of said contract. 

The case was tried by the court without a jury, and judgment en- 
tered in favor of défendant, dismissing plaintiff's complaint. Unless 
one or more of the défenses hereinafter mentioned prevent a recovery, 
the plaintiff, under the undisputed évidence in the case, was entitled 
to a judgment in its favor. 

At the conclusion of the évidence the plaintiff requested the court to 
give certain déclarations of law in its favor, one of which was a gênerai 
déclaration of law that the plaintiff was entitled to recover. This 
request of the plaintiff for a gênerai déclaration of law in its favor, with 
others, was refused by the court. Plaintiff excepted to the refusai of 

^::»For other cases Bee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the court to give the dirccted déclarations of law requested by it, and 
bas assigned the same as error. 

[ 1 ] The trial court made no findings of f act, but delivered an opin- 
ion, which appears in the record, and plaintiff has made numerous as- 
signments, based upon the views expressed by the court in its opinion, 
and has aiso assigned as error the judgment of the court dismissing the 
complaint. No question for review is raised by thèse assignments. 
Mason v. U. S., 219 Fed. 547, 135 C. C. A. 315; U. S. v. Porter Fuel 
Co, 247 Fed. 769, 159 C. C. A. 627. 

It is not necessary to state the assignments of error relied upon by 
the plaintiff which can be considered, other than the assignment of the 
refusai of the court to give a gênerai déclaration of law in its favor, 
as this assignment raises for review every question discussed by the 
parties and necessary to this décision. 

The défenses relied upon to sustain the judgment of the trial court 
dismissing plaintiff's complaint will be considered under the following 
heads : 

(1) That the order made in December, 1915, bv the Corporation Com- 
mission of the state of Oklahoma, in a proceeding before said commis- 
sion between the parties to this suit, annulled and set aside the price to 
be paid in said contract of 2 cents per 1,000 cubic feet of gas, and 
authorized the défendant to charge, and required the plaintiff to pay, 
10 cents per 1,000 cubic feet, and that said order is res adjudicata of 
the matters in issue in this suit. 

(2) That, assuming for any reason the said order to be invalid, the 
plaintiff, nevertheless, is estopped to assert its invalidity or to maintain 
this action upon the contract, by reason of having initiated before said 
Corporation Commission the above-mentioned proceeding. 

(3) That, assuming for any reason the said order to be invalid, the 
plaintiff is, nevertheless, estopped to assert its invalidity or to maintain 
this action upon the contract, by reason of a former proceeding com- 
menced by it against the défendant before said commission. 

(4) That the judgment of the court below, dismissing the action, 
should be afiirmed under the évidence and the provisions of section 9 
of the act of the Législature of the state of Oklahoma approved March 
26, 1913 (Laws 1913, c. 99), which act reads as follows: 

"Bvery corporation, joint-stock eompany, limlted copartnershîp, partner- 
shlp or other person, now, or hereafter claimlng or exercising the right to 
produce natural gas or to carry or to transport natural gas through pipe Une 
or pipe lines, for hire, compensation, or otlierwisc wlthin the llmits of thîs 
state, is allowed by, and upon compliance with tlie requirements of this act, 
as owner, lessee, licensee, or by virtue of any other right or claim is hereby 
prohibited from talcing more than twenty-five (25) per cent of the daily 
natural flow of any gas well or wells unless for good cause shown, under the 
exigencies of the particular case the Corporation Commission shall establish 
a différent per centum under tlie prescribed rules and régulations therefor." 

(5) That the judgment of the court below dismissing the action 
should be affirmed under the évidence and the provisions of section 3 
of said act which reads as follows : 

"Every corporation * • * now or hereafter claiming or exercising the 
right to carry or transport natural gas by pipe Une or pipe Unes, for hire, 
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compensation, or otherwise • * * which is now engaged or hereafter 
shall engage in the business of purcliasing natural gas sliall be a common 
purcliaser • » * and such common purcliasers are liereby expressly pro- 
hibited from discriminating in price or amount for like grades of natural gas 
or facilities as between producers or persons" 

— and of section 5 of the act of the Législature of said state approved 
March 30, 1915 (Laws 1915, c. 197), which reads: 

"That every person, firm or corporation, now or liereafter engaged In the 
business of purchasing and selling natural gas in this state, shall be a 
common purchaser thereof, and shall purchase ail of the natural gas which 
may be offered for sale * * • without discrimination in favor of one 
producer as agalnst another, or in favor of any one source of supply as 
against another." 

Thèse several défenses wîll be considered in their order. Assuming 
for the moment that the order of the Corporation Commission ref erred 
to in the first défense is sufficient in form and in substance, its validity 
dépends upon the jurisdiction or authority of the commission to make it. 

[2] It is well settled that the price fixed in a contract between a 
pubHc service corporation and a customer or patron may be changed, 
and a différent rate fixed, by a pubhc service commission created un- 
der the police power of the state. This is true, even though such con- 
tract (as was the fact in this case) was in existence before the création 
by the state of a commission authorized to fix rates to be charged by 
public service corporations or public utilities. Raymond Lumber Co. 
V. Raymond Light & Water Co., 92 Wash. 330, 159 Pac. 133, L. R. A. 
1917C, 574; Manitowoc v. Manitowoc & N. T. Co., 145 Wis. 13, 129 
N. W. 925, 140 Am, vSt. Rep. 1056; Kansas City, B. & N. Co. v. K. 
C. L. & P. Co., 275 Mo. 529, 204 S. W. 1074; Union Dry Goods Co. 
V. Georgia Pub.Ser. Corp., 142 Ga. 841, 83 S. E. 946, h. R. A. 1916E, 
358; Minneapolis, etc., v. Menasha Woodenware Co., 159 Wis. 130, 
150 N. W. 411, Iv. R. A. 191SF, 732; Pinney & Boyle Co. v. Los 
Angeles G. & E. Corp., 168 Cal. 12, 141 Pac. 620, L. R. A. 1915C, 282, 
Ann. Cas. 1915D, 471 ; V. S. Bottle Co. v. Mountain Gas Co., 261 Pa. 
523, 104 Atl. 667 ; Public Utilities Com. of Kansas v. Wichita R. & L. 
Co. (C. C. A.) 268 Fed. 37 (decided this term hy this court) ; Munn v. 
Illinois, 94 U. S. 113, 24 L. Ed. 77 ; C, B. & Q. R. R. Co. v. Nebraska, 
170 U. S. 57, 18 Sup. Ct. 513, 42 L. Ed. 948 ; Manigault v. Springs, 199 
U. S. 473, 26 Sup. Ct. 127, 50 L. Ed. 274 ; Portland Ry. L. & P. Co. v. 
R. R. Com. of Oregon, 229 U. S. 397, 33 Sup. Ct. 820, 57 L. Ed. 1248; 
Chicago & Alton R. R. Co. v. Tranbarger, 238 U. S. 67, 35 Sup. Ct. 
678, 59 L. Ed. 1204; Union Dry Goods Co. v. Georgia Pub. Ser. Corp., 
248 U. S. 372, 39 Sup. Ct. 117, 63 L. Ed. 309; Producers Trans. Co. 
v. R. R. Com., 251 U. S. 228, 40 Sup. Ct. 131, 64 L. Ed. 239. 

The order of the Corporation Commission of Oklahoma, under con- 
sidération, does not fix, nor purport to fix, a rate to be charged by the 
plaintifif as a public service corporation or public utility, and to be paid 
by the public; but, granting that it fixes a rate at ail, it estahlishes a 
rate or price to be paid by the plaintiff to the défendant for gas fur- 
nished it by the défendant. 

[3] Our attention has not been called to any décision by any court 
which holds that under the police power the state may create an admin- 
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istrative_ body or commission with authority to fix or establish prices 
to be paid by a public utility for things purchased and used by it, or, 
as in this case, for a commodity furnished by it to the public. 

It is unnecessary to consider the question above suggested, as the 
law of the state of Oklahoma conferring jurisdiction on the Corpora- 
tion Commission over public utilities does not attempt to confer such 
authority. The statute (section 2, chapter 93, Session Laws 1913) reads 
as f ollows : 

"The commission sliall hâve gênerai supervision over ail public utilities, 
with power to fix and establish rates and to prescribe rules, requirements and 
régulations, affecting their services, opération, and the management and 
conduct of their business." 

Taken iii, connection with the other provisions of the statute creat- 
ing the commission and defining its powers, it seems clear that the Lég- 
islature conferred, and only intended to confer, authority to fix the 
rates to be charged by a public utility and paid by its patrons for the 
thing furnished or the service rendered by it to the public. 

[4] The order of the commission fixing, or attempting to fix, the 
price to be paid by the plaintiff for gas thereafter to be supplied by 
the défendant to the plaintiff, and by it furnished to the public, cannot 
be upheld on the ground that the plaintifif was a public service corpora- 
tion or public utility. If the order of the commission cannot be sus- 
tained upon some other ground, it is null and void, and constitutes no 
défense to the suit of the plaintiff for damages for breach of the con- 
tract. 

The commission had authority to fix the rates to be paid by the 
plaintiff for gas furnished it by the défendant, notvvithstanding the 
contract, if the défendant, the Henry Oil Company, in supplying gas 
to the plaintiff, was acting in the capacity of , or exercising the func- 
tions of, a public utility. The expression "public utility" character- 
izes the business, rather than the owner of the business, and in order 
that a business shall be a public utility it must in some way be impressed 
with a public interest. One of the earliest and the leading case upon 
Ihe subject is Munn v. lUinois, supra, in which it is said: 

"Property does become clothed with a public Interest when used in a man- 
uer to make it of public conséquence, and afflect the community at large. 
When, ther'efore, one deyotes his property to a use in which the public 
has an interest, he, in effect, grants to the public an interest in that use, 
and must submit to be controUed ICy the public for the commun good to the 
extent of the interest he has thus created. He may withdraw his grant by 
discontinuing the use; but, so long as he maintalns the use, he must submit 
to the control." 

In Pinney & Boyle Company v. Los Angeles G. & E. Corporation, 
supra, it is said : 

"It is the duty which the purveyor or producer has undertaken to perform 
on behalf of and so owes to the public generally, or to any defined portion of 
it, as the purveyor of a commodity, or as an agency in the performance of a 
service, which stamps the purveyor or the agency as beiug a public service 
utility." 
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In State ex rel. M. O. Danciger & Co. v. Pub. Ser. Com. of Mo., 275 
Mo. 496, 205 S. W. loc. cit. 40, the Suprême Court of the state of 
Missouri, in discussing this question, said: 

"State régulation of prlvate property ean be had ouly pursuant to the 
police Power, which power is bottomecl on and wlioUy dépendent upon the 
dévotion of private property to a public use. If the requlrement that the 
private property shall be devoted to a public use, before it can be regulated, 
aud before inquisitorial authority be exercised over it, is not to be read 
into the applicatory law, then that law is obviously uncoustitutioual, be- 
cause it takes private property for public use without compensation." 

From the évidence it appears the défendant is a corporation organ- 
ized under the laws of South Dakota. It held leasehold interests in 
numerous parcels of land situated in the gas field above mentioned. 
In the development of thèse lands for natural gas it drilled altogether 
45 wells. Between 1906 and 1916 it produced and disposed of large 
quantities of natural gas to seven customers, of which the plaintifï was 
one. The plaintiff, as already stated, was a public service corporation 
supplying gas to the people of the city of Nowata. The other cus- 
tomers of the défendant were industrial concerns, some of them per- 
haps public utilities, located at Bartlesville, a few miles west of the 
gas field. AU of the gas produced by the défendant was disposed of by 
it to ail of its customers, except one, at its wells in the gas field. The 
gas furnished by the défendant to one of its customers was delivered 
at Bartlesville through a pipe Hne owned and operated by another 
Company, known as the Henry Gas Company. The f act that this pipe 
line was not owned or operated by the défendant company is of no 
great importance. It does not appear from the record that in the con- 
struction of the pipe line the owner exercised, or attempted to exercise, 
the right of eminent domain, or that it has any franchise in respect to 
said pipe line from the city of Bartlesville or other public municipality. 

During a large part of the time that the défendant was delivering 
gas to the plaintiff at the rate of 2 cents per 1,000 cubic feet, it was 
delivering gas to its other customers at rates ranging from 2^/-z cents 
to 5 cents per 1,000 cuhic feet. Applying the principles of law an- 
nounced in the foregoing cases to the facts in this case, we do not 
think the business in which the défendant was engaged constituted it a 
pubhc utility, or that it is a public utihty under the Constitution and 
acts of the Législature of the state of Oklahoma creating and defining 
public service corporations or public utilities. 

[5] If the défendant company was not a public utility, the com- 
mission was without authority to fix rates to be charged by it and paid 
the plaintiff company. Assuming that the order is sufficient in form 
and in substance, it is in any event null and void, and constitutes no 
défense to the suit of the plaintiff for damages for breach of the con- 
tract. If we assume that the commission had authority to fix the priée 
of the gas furnished or to be furnished hy the défendant to the plain- 
tiff, the question renlains whether or not the order made by the com- 
mission did in f act fix a price. The order reads : 

"Wherefore, the preinises coijsidered, and tlie commission being full.y ad- 
vised, it is considered, ordered, adjudged, and decreed that the parties hereto 
proceed to carry out the directions above contamed; that the défendant eoni- 
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pany furnish gas In sufficient quantity for necessary use at Nowata and 
sufflcient pressure to enable the convenient use and handllng thereof, and not 
less than the pressures heretofore Indieated ; that the Citizens' Gas Com- 
pany accept this gas and pay an adéquate priée therefor, and both coinpanies, 
under the conditions and directions herein contained, carry out each oiio 
its necessary part in supplying gas sufficient for distribution by the plant 
of the complainant company, in accordance with the needs of and comfort of 
its patrons." 

It is self-evident that an order requiring the payment of an "adé- 
quate price" fails to fix or estabHsh a definite price to be charged by 
the défendant and paid by the plaintiff. It is apparent from the find- 
ings made by it that the commission intended only to use its good 
offices in bringing the parties together for negotiation and voluntary 
settlement of their différences. The commission in its findings def- 
initely disclaims any intention of fixing a rate. It says : 

"Nor does it care, unless such action becomes necessary, to say precisely 
what the Citizens' Gas Company [the plaintifC] shall pay the défendant com- 
pany for gas." 

Not having fixed a rate or a price to be paid by the plaintiff and 
charged by the défendant, the price stipulated in the contract con- 
tinued in effect. Kaul v. American, etc., Co., 95 Kan. 1, 146 Pac. 1130. 
The alleged order of the commission is therefore no défense to plain- 
tiff's action. 

[6] The défense based upon the plea of estoppel cannot be sustain- 
ed. In the récent case of Bush v. Branson, 248 Fed. 384, 160 C. C, 
A. 394, this court said : 

"In order to create an estoppel, it is necessary that the party sought to be 
estopped by his conduct induced the other party to act on It to his détriment, 
or, as said In Bloomfield v. Charter Oak Bank, 121 U. S. 121, 135, 7 Sup. Ct. 
865, 872 (30 L. Ed. 923) : 'No estoppel in pais can be created, except by 
conduct, which the person setting up the estoppel has the right to rely upon, 
and does in fact rely and act upon.' " 

It is not alleged in the answer, nor does it appear by the proof sub- 
mitted in the case, that the défendant was induced by the commence- 
ment of the proceedings, or either of them, by the plaintiff hefore the 
Corporation Commission, to act at any time relying thereon to its détri- 
ment. 

[7] The statute quoted in the fourth défense, prohibiting the taking 
of more than 25 per cent, of the daily natural flow of any gas well, 
is within the police power of the state and a valid law. Ohio Oil Ce. 
V. Indiana, 177 U. S- 190, 20 Sup. Ct. 576, 44 L. Ed. 729. The stat- 
ute, however, has no application to the facts in this case. When nat- 
ural gas is permitted to flow freely, it tends to drain the gas from the 
underlying sands in the neighborhood of the well too rapidly, with the 
resuit that the water below the gas sands finds its way up towards the 
outlet of the gas at the base of the well, cuts off the latéral inflow of 
the gas, and drowns the well. If the outflow of the gas is under pres- 
sure, the latéral flow towards the well will be more extensive and 
long continued, and in the end the gas will be more completely removed 
from the gas sands, and the gas field moré thoroughly exhausted. 

The évidence shows that the gas field known as the Hogshooter dis- 



NOWATA COUNTY GAS CO. V. HENEY OIL CO. 749 

(269 F.) 

trict, in which the wells of the défendant were located, was about 12 
miles in length and from 1 to 2 miles wide. In the years 1910, 1911, 
and 1912, the period of maximum production, the field was being ex- 
ploited by six or seven pipe line companies. Beginning with 1912 the 
gas supply began to decrease, and in 1913 the field was considered by 
practical gas men as exhausted. Of the 45 wells drilled by the défend- 
ant, only 6 remained in opération in 1915 ; the others having been 
drowned by the rising of the underground water. Of the pipe line 
companies theretofore exploiting the field, in 1915 only two remained, 
the défendant and the Quapaw Company. As early as 1913 the de- 
fendant had established a pumping station for the purpose of pumping 
gas to its several customers. in 1914 the pipe line of the plaintiff was 
connected with this pump station. A pump station is used either to 
accelerate the flow of the gas from the sands below or to increase the 
pressure under which the gas is delivered to customers. The rock or 
natural pressure of the gas at defendant's wells in opération had great- 
ly decreased, as had the pressure at ail the wells in this district, at the 
time of the installation of the pump station above mentioned. 

It is quite clear from the évidence that the field after 1913 was 
rightfully consiaered an exhausted field, although after that time a few 
old wells continued in opération and a few new ones were developed by 
drilling into gas pockets. It is practically conclusive from the évidence 
that the varions producing wells during this period were in pockets of 
gas contained in isolated dômes of the gas sands below, or in pockets of 
gas eut oflf by the rising of the ground waters from below. 

The évident purpose of the statute was to conserve the supply of 
natural gas contained in the gas sands within the state and to promote 
as nearly as possible a complète exhaustion of the gas contained in the 
gas sands. Under the évidence it appears that the requirement of the 
statute limiting the output to 25 per cent, of the free flow of gas from 
a well is admirably adapted to accomplish the purpose had in view by 
the Législature. We are unable to see how the section of the statute 
limiting the outflow of gas to 25 per cent, of the free flow of a well 
has any application to an exhausted field, such as this has been since 
about the year 1913. 

The défendant in its answer, pleading this statute as a défense, al- 
lèges : 

"That the sum of 25 per cent, of the daily flow of ail of the gas produced 
from ail of its wells upon the land descr'bed in the sehedule attached to 
the contract of 1906, and from ail of its wells located in the fleld from which 
gas was to he taken for the plaintiff under the original contract of 1906, 

amounted to less than the sum of cvibic feet per day. The défendant 

could not legally comply with the terms of the contract of 1906 from and 
after March 26, 1913." 

It will be noted that the date after which it is alleged the défend- 
ant could not legally comply with the terms of the contract is the 
date when the statute went into efïect, and yet from that date until 
about the Ist of February, 1916, the défendant did as a matter of fact 
supply the plaintifif with gas substantially as required by the contract, 
and until the latter part of the year 1915 it also supplied gas in large 
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quantities to its other customers. Under date of February 7, 1916, the 
défendant wrote a letter to the plaintiff, demanding payment for the 
gas furnished by it during the preceding month at the rate of 8 cents 
per 1,000 feet. At that time the défendant was willing to continue to 
supply the plaintiff with gas if it would pay the price demanded, not- 
withstanding the statu te. 

Under this state of facts this défense appears to he more theoretical 
than practical and is scarcely entitled to the serions considération here- 
tofore given it. 

[8] The fourth défense urged by the défendant is based upon what 
is known as the common purchaser statute of the state of Okiahoma. 
Neither the statute nor any facts to which the statute might apply are 
pleaded in the answer of the défendant as a défense to the plaintiff's 
cause of action. The défense, therefore, is not within any issue in the 
case under the pleadings. Buchtel v. Evans, 21 Or. 309, 28 Pac. 67; 
Maitland v. Zanga, 14 Wash. 92, 44 Pac. 117; 13 C. J. § 891, note 79. 

[9] The défendant, in the second défense set up in its answer, al- 
lèges : 

"The subject-matter of the contract of 1906 had become exhausted and 
destroyed before January 1, 1916, and after that date the défendant, by 
reason of the destruction of the subject-màtter of the oontract, was unable 
to comply with the terms of the contract, because the amount of gas required 
by that contract could not then be produced froni the land. And such de- 
struction of the subject-matter of the contract was in no way the resuit of 
any act of the uefendant, or any négligence on its part, but arose solely from 
the natural exhaustion of the gas fleld which was in the land covered by the 
contract of 1906." 

At the trial the défendant attempted to prove the above défense, 
and, as already stated, it appears from the évidence that the field was 
practically exhausted long before February, 1916. After the practical 
exhaustion of the field there continued to be a few isolaled producing 
wells located in gas pockets or upon dômes of the gas sands and sepa- 
rated from each other by the underground vvater. It would seem to 
be quite évident that there is no reason for the application of this stat- 
ute to the owners of such wells. The object of the statute, as correctly 
stated by the défendant in its brief , is : 

"To prevent any one person or corporation from havlng an undue advantage, 
the law expressly prohibiting any discrimination in priée ; * * * that is 
to say, to prevent one company from selling gas at a less price than others 
were selling for, and so exclude other companies from the sale, and compel 
them to shut in their wells, and permit it to exhaust the field through its own 
wells." 

The resuit which it is the object of the statute to prevent is possible 
by reason of the mobility of the gas în the sands in which it is found 
below the surface. A well drilkd into the gas sands, often spoken of 
as a réservoir, would in the course of time in large measure exhaust 
the gas contained therein. In view of this mobility of the gas below 
the surface, it was the purpose of the statute to equalize the opportu- 
nities of the various well owners in the sale of gas contained in a com- 
mon réservoir. But, as we hâve seen, from the conditions already de- 
scribed, the unfair opportunities arising from the mobility of the gas 
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no longer existed in the Hogshooter field, where the défendant was op- 
erating, and the prohibition of the statute against discriminations in 
favor of one producer as against another has no application. 

After the refusai of the défendant to deliver gas under the con- 
tracta the plaintiff secured gas f rom the Quapaw Company, which was 
operating in the Hogshooter field. How the Quapaw Company secured 
its gas — whether it was the owner of wells and a producer, or was sim- 
ply engaged in the business of transporting gas produced by. others — ■ 
does not appear from the record. The plaintiff paid the Quapaw Com- 
pany at the rate of 10 cents per 1,000 cubic feet of gas, which, it is ad- 
mitted, was the reasonable market value thereof. The défendant con- 
tends that, it being admitted that the market price of gas in the Hog- 
shooter field was 10 cents per 1,000 cubic feet, the common purchaser 
statute prohibited the payment of any less price by the plaintiff to the 
défendant, or any other person producing gas in that field, and that the 
price fixed by the contract of 2 cents per 1,000 cubic feet became illégal 
and unenforceable. 

Assuming the validity of the statute, and that the défendant by a 
sufficient pleading had made the statute a défense to the action, we do 
not think the statute has any application to an exhausted field, such 
as the Hogshooter field has been since about the year 1913. 

The judgment will be reversed, and tHe court below directed to grant 
a new trial. 



DE L.4 NUX et al. v. HOUGHTAILING. 

(Circuit Court of Appeals, Nintli Circuit. January 3, 1921.) 
No. 3519. 

1. Reformation of instruments ©=45(1) — ^Proof of fraud or mistake must be 

clear and convincing. 

ïo reform a written instrument for fraud or mistalce, tbe évidence must 
be clear and convincing. 

2. Reformation of instruments <&='45(5) — Evidence held to show son deceived 

mother into conveying more property than she intended. 

In an action to reform a deed to grantor's grandsons, by strilcing there- 
from a clause conveying ail the grantor's property, after the description 
of spécifie property, évidence held to show that the grantees' father de- 
ceived hls mother into signing the deed, which she thought conveyed only 
the property partieularly described. 

3. Reformation of instruments ®=>32 — Remedy held not to hâve been lost by 

lâches. 

The right to reformation of an instrument Is not lost by lâches, not- 
withstanding a delay of six years in instituting the suit, where the rlghts 
of no third parties had intervened, and the grantor had been mentally 
incompétent for several years because of excessive drinking, so that a 
guardian for her was finally appointed. 

4. Equity «S^GO — AU circumstances considered in determinîng lâches. 

ïhe défense of lâches does not dépend on the lapse of a certain definite 
time, but dépends on whether, under ail the circumstances of the par- 
ticular case, plaintiff is chargeable with a want of due diligence in fail- 
Ing to institute the proceeding sooner. 

^=»For otUer cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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5. Reformation of instruments €=>34 — ^Demand on father of niJnor grantees 

is sufficient. 

If a demand on the grantees for reformation of a deed Is necessary be- 
fore the suit to reform it, a demand for such reformation on the father of 
Infant grantees is sufficient. 

6. Appeal and error ©=3719(3) — Failure to make demand for reformation 

must be speciiied as error. 

The objection that no demand for reformation of a deed had been made 
before the suit was instltuted for that purpose does not présent a juris- 
dictiohal question, reviewable without spécification of error. 

In Error to the Suprême Court of the Territory of Hawaii. 

Suit by Rebecca HoughtaiHng, through Frederick E. Steere, her 
guardian, against Daniel De La Nux and others, for reformation of 
a deed. A decree for plaintiff was affirmed by the Suprême Court of 
the Territory of Hawaii, and défendants bring error. Affirmed. 

Rebecca Houghtailing, through her guardian, sued George F. De La Nux, 
Jr., and Daniel De La Nux, minors, her grandsons, for reformation of a 
deed. While suit wa.s pending, George, Jr., died, and George F. and Lahapa 
De La Nux, father and mother and heirs of George, Jr., were made parties 
to the suit. The facts as recited by the trial court are: 

That upon April 11, 1916, Kebecca Houghtailing was declared a spendthrlft, 
within the meaning of the laws of Hawaii, because of excessive drink, and 
Steere was appointed guardian of her estate, and on April 19, 1917, was di- 
rected to proceed against défendants for reformation of the deed heretofore 
mentioned ; that the deed purported to hâve been signed by Rebecca Hough- 
tailing on June 10, 1905, and aeknowledged before a notary November 8, 
190Ô, and to bave been recorded July 2, 1910. By the deed Rebecca Hough- 
tailing, for and in considération of love and affection for her grandsons, 
George De La Nux, Jr., and Daniel De La Nnx, and in further considération 
of $1, grants and conveys unto the sald grandsons the property described, 
"now occupied by me as my home, together with the Improvements thereon." 
Immediately followlng is the clatise over which this suit arose : "And also ail 
and singular my real and personal property by me possessed and wherever 
situa te." 

The court found that the parcel of land occupied by Rebecca as a home 
was so occupied by her at the time of the deed, and was occupied by her as a 
home at the time of the trial in 1019 ; that when the deed was made the 
grantor was about 49 years old ; that in the year 1905, when the deed was 
made, and for many years before and after, two sous of plaintiff, Henry and 
Charles, and their familles, lived with her ; that when the deed was executed 
two children of her son Henry lived with her, one Bathsheba, the favorite 
grandchild of Rebecca, and who had lived with her from the time oî her 
blrth up to the beginning of 1919. Other flndings were that George De La Nux, 
the father of the two minors and their guardian, left his mother, Rebecca, 
when he was about 7 years old, lived apart from her, and did not see her 
until 1899, except on a few occasions, and that his children rarely visited their 
grandmother, and that the grandmother made infrequent visits to her son 
George; that for 30 years Rebecca was addicted to the excessive usé of 
liquor and thereby had impaired her mentallty ; that she never acquired 
much knowledge of business affairs, and that the management of her estate 
was left in the hands of others ; that her mind became so impaired by the 
use of liquor that her son George, "a person of shrewd intellect, was able to 
influence her without much difficulty to exécute the deed in the form above 
described and set forth" ; that Rebecca, when she signed the deed, Intended 
to convey to George, Jr., and Daniel, only the homestead ; that in conséquence 
of the trust and eonJidence reposée! in her son George, Rebecca, relying on 
statements made to her by George, fully believea that the deed, which was 
prepared under Instructions of George, was llmited only to the conveyance of 

<g=For other cases see same topic & KBY-NUMBBR la ail Key-Numbered Digests & Indexe» 
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the homestead; that George deceived and defrauded her, by maklng her 
believe that the deed conveyed only the home, and that the déception and 
fraud was made possible by reason of the trust and confidence plaeed by her 
in her son George. 

The court decreed that the deed be reformed by striking therefrom the 
words: "And also ail and singular my real and Personal property by me 
possessed and wherever situate." This left the deed valld for the home 
parcel. On appeal the Suprême Court of the Territory of Hawaii affirmed the 
decree. By writ of error the case is In this court, where it is contended that 
the Suprême Court erred in holding that the deed should he reformed on the 
grounds of fraud and déception, and in not dismissing the complaint on ine 
grouiid of lâches, and in not holding that the complaint failed to state the 
necessary aud essential allégations to malutain the suit. 

Lorrin Andrews and Wm. B. Pittman, both of Ilonolulu, T. H., 
for plaintiffs in error. 

A. G. M. Robertson, A. L. Castle, C. H. Oison, W. A. Greenwell, 
Arthur Withington, and A. D. Larnach, ail of Honolulu, T. H., for 
défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stnting tlie facts as above). fi] To 
reform a written instrument upon the ground of fraud or mistake, the 
évidence must be clear and convincing. If the proofs are doubtful and 
unsatisfactory, and if the fraud alleged is not made verv clear. equity 
will not g-rant reh"ef. Tvinson v. Futton. 98 U. S. 79. 25 L. Ed. 66; 
Northwestern Mutual v. Nelson. 103 U. S. 549. 26 L. Ed. 436. Such is 
the rule under which we" inquire whether the transaction hère in- 
volved was entered into as intended by the parties interested, or wheth- 
er, because of the fraudulent conduct of the son, the deed fails to ex- 
press the preci.se intention of the parties thereto. Pomeroy's Equity 
Jurisprudence, § 870. 

[2] The proof is convincing that du ring 20 years before the time of 
the trial Rebecca Hotightailing was more or less under the influence of 
liquor. Near neighbors testified that she drank to excess nearly 
every day, and spent a great deal of money at saloons ; that often she 
was so drunk that she was taken home by neighbors. George, her son, 
saw but little of his inother until about the year 1900, when he went to 
work on a plantation not far from his mother's home. It was in 1905 
that George, in company with his mother, went to the office of an 
attorney, and there she signed the deed which has been ordered to 
be reformed. Rebecca stated on the trial that, after signing the deed, 
she asked her son not to record it, because she did not wish her two 
other sons to be displeased because of the gift of the property, which 
she believed was the homestead, that was conveyed to the children of 
George. According to her évidence it was about 1914 or 1915 that 
she learned that she had conveyed ail her other property. There^Jter 
she engaged attorneys to take steps to hâve the deed corrected, but she 
first demanded of George that the deed should be reformed, inasmuch 
as he had committed a fraud upon her. Soon thereafter George drew 
up a form of letter and gave it to his mother to sign, wherein she dis- 
charged the coun-sel she had employed to proceeil to hâve the deed 
corrected, and thereafter George persuadcd lier to give him a power 
269 F.- 
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of attorney. It is aiso in évidence that, when shè wrote the letter dis- 
missing her attorneys, she was sick, and the suggestion that the letter 
be written came from her son George. After testifying that she re- 
membered signing the deed, Rebecca said: 

"I was thinking this homestead was the only thlng he [George] wanted. 
I did not think he had more In the deed, and the reason why I trusted thls 
boy, and I really did, he had been working around this and that, and I 
trusted hlm ; I trusted the boy ; and I told him, 'Well, you take your choice ; 
this is the place you want, and you can hâve it ;' and it was ail right. 
* • * I dldn't think the whole thing was going to be put in this deed. 
Why should I'.'" 

After explaining that she and her son went to the office of an at- 
torney, she continued : 

"I went to the place where he told me; of course, I had a little drlnk in 
me ; not only that, this child that I had, this boy I trusted, he was my elaest 
boy, and I trusted, and I would trust him again; I would trust him he 
wouldn't do anything else to me like that, to me ; I would give him this 
homestead ; I told him the place was under mortgage, the Kalihi place was 
lunder mortgage, and 'you will hâve to look after this ;' and he said, 'Yes ;' 
and I don't think I took the trouble to read the whole thing." 

She also said that she had previously told George that he could take 
the homestead, and that she went down to exécute the deed at his re- 
quest, and that she did not intend to sign a deed giving the two grand- 
children ail her real property and her personal property, and had 
she known that the deed contained any suçh provision she would not 
hâve signed it. At the time the deed was executed, the children of 
George were not living with Rebecca ; but the children of another son 
wer«, and the évidence is that to one of them, Bathsheba, she was spe- 
cially devoted. 

It is unnecessary to recapitulate more of the évidence, which, we 
believe, sustains in ail respects the findings and conclusions of the trial 
judge. We hâve not overlooked the testimony of the attorney who 
drew the deed that at the time of the exécution of the deed Rebecca 
was not under the influence of liquor, nor that of George, her son, 
who said that his mother wanted to turn ail her property over to him, 
but that he did not wish her to do so, and finally decided that his 
children should get her property, and that he had not recorded the deed 
because his mother asked him not to. Assuming that at the time of the 
exécution of the deed Rebecca was not drunk, still it is plain that she 
made the instrument at George's solicitation, and did not understand 
that it conveyed ail of her property. The testimony of George was not 
credited by the trial court, and a reading of it impresses us with the 
belief that, instead of being true to the natural obligations of a son to 
an unfortunate mother, he took advantage of her infirmity to violate 
the afïectionate confidence she placed in him, and wantonly deceived 
her. 

[3, 4] The question of lâches remains. There is some évidence tend- 
ing to show that Rebecca had knowledge of the fraud as far back as 
1911 ; but there is also évidence that at that time, and thereafter up to 
the time of the appointment of her guardian, April 12, 1916, she was in 
such an enfeebled condition of mind as to excuse her in failing to in- 
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stitute suit. As the présent action is to reform a deed, and as it is 
proven that Rebecca has been always in possession of the property, 
no rights of third parties having intervened since the deed under in- 
vestigation was executed, it is proper to consider ail the circum- 
stances in concluding whether there has been a want of due diligence in 
failing to institute proceedings before they were actually begun. 

"The question of lâches does net dépend, as does the .statute of limitations, 
npon the fact that a certain definite time has elapsed since the cause of 
action accrued, but whether under ail the circumstances of a particular case 
plaintift' is chargeable with a want of due diligence in failing to institute pro- 
ceedings before siie did." ïownsend v. Vaiiderwerker, 100 U. S. 171, 16 Sup. 
et. 258, 40 L. Ed^ 383; Ruckman v. Cory, 129 U. S. 387, Sup. Ct. 316, 32 
L. Ed. 728 ; London and B. F. Bank v. Dexter Horton & Co., 126 Fed. 593, 61 
O. (J. A. 515 ; Rose v. Parker, 4 Haw. 593 ; Mcintire v. Pryor, 173 U. S. 38, 
19 Sup. Ct. 352, 43 L. Ed. 606. 

[5, 6] The point that no demand upon the minors for reformation 
before the filing of suit was alleged or proved is not well taken; for, 
assuming, without conceding, that such demand was necessary, the 
évidence shows that there was a demand upon George, who was the 
natural guardian of his children. Moreover, as pointed out by the 
Suprême Court of the territory, the point was not contained in the 
spécifications of error and is not a jurisdictional question, 

The decree is affirmed. 
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COBB et al. v. HILLS-CORBET CO. 

(Circuit Court of Appeals, Ninth Circuit. January 3, 1921. Kehearing Denied 

February 14, 1921.) 

No. 3552. 

1. Sales i^=>454 — Agreement to install sawmill machinery held conclîtional 

sale. 

An agreement whercby claimant was to buy and pay for sawmill ma- 
ehineiT and install it in a mill of the hankrupt, whlch expressly pro- 
vided that the title to the property thorein agreed to be sold should not 
pass until It was paid for, and that on dofault of payments the claim- 
ant might retake the property agreed to be sold, is clearly a contract ror 
conditional sale of the machinery, thongh the expense of erectlng buildings 
and installiug the machinery was included in the sum to be paid before 
title passed, and was not an appointment of the claimant as agent for the 
bankrupt to purchase the property. 

2. Sales <S==>464 — Conditional sale contracts are valid. 

A conditional sale contract, whereby the title is not to pass to the 
buyer until tlie purchase priée is paid is valid, when f ree from fraudulent 
intent. 

3. Payment '©=='46(1) — ^Properly applied flrst to least secured daims. 

Payments made by a millowner to a contractor, who had retained title 
to the machinery installed in the mill until fully paid for, which were 
not applied by the parties, were properly applied by the court to the pay- 
ment for the buildings and the labor of installation, under the rule f ollow- 
ed in the fédéral courts that it is équitable to extingulsh flrst those debts 
for which the securlty is most precarious. 

<g=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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4. Fixturro <^=>22 — Machinery and sawmill on government property held not 
a flxture. 

Machinery placed In a sawmill erected on piles on tlie tideland, witîiin 
a forest réservation, so that tlie title to the land remained in the govern- 
ment, and whieh could be removed from the mill without injury to the 
building, are not ilxtures ; but the seller can reelaim them under his 
conditional sale contract from the trustée in baukruptcy of the millowner. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska ; Robert W. Jennings, Judge. 

In the matter of the Craig Lumber Company, a corporation, bank- 
rupt. From a judgment in favor of the Hills-Corbet Company, a co- 
partnership composed of F. R. Hills and W. W. Corbet, for the bal- 
ance due on a contract with the bankrupt for conditional sale, E. L,. 
Cobb, as trustée of the bankrupt, and another, appeal. Affirmed. 

In the court below, in a bankruptcy proceeding, the appellees flled their 
pétition to reelaim certain machinery and fittings which they had placed in 
the bankrupt's sawmill in accordance with a contract performed before the 
bankruptcy. The court below upon the pleadings and the évidence found the 
f acts to be substantlally as f ollows : 

That on October 31, 1917, the appellees and the bankrupt entered into a 
contract whereby the appellees agreed to furnish ail machinery, fittings, etc., 
necessary to equlp the bankrupt's sawmill at Cralg, Alaska, in accordance 
with spécifications, and agreed to install said machinery and erect necessary 
buildings therefor. The contract provlded that the cost of the sawmill com- 
plète should not exceed the estimate of $32,125. It contained a provision 
that the title to the "apparatus and material herein agreed to be sold" should 
not pass from the appellees until fully pald for in cash, that upon defaults 
in payments the appellees might retake the property "agreed to be sold," and 
in that event it was agreed that the money theretofore paid to the appellees 
on the contract should be presumed to be the amount of their liquidated dam- 
ages to be retained by them for breach of the agreement ; that the contract 
further bound the bankrupt to pay the appellees the aetual cost of labor and 
machinery, equipment, and building material, cost of Insurance charges, of 
material and men from Seattle, Wash., to Craig, Alaska, plus 10 per cent., 
and the bankrupt agreed to pay the appellees in installments, the last of 
which to be due 30 days from completion of contract; that the appellees ful- 
filled their contract on or about May 1, 1918 ; that there remained due them 
the sum of $12,980.36 on the contract ; that before the trial of the cause the 
trustée in bankruptcy and the Bank of Alaska entered into a stipulation with 
the appellees whereby the bank took possession of the property described in 
the contract, and stipulated with the appellees that, if the court should lind 
the contract to be a conditional sale contract, it should make a further flnd- 
ing as to the amount due the appellees under the contract, which sum, if so 
found, the bank undertook to pay ; that the sawmill is constructed on piles on 
tidelands in a forest réservation, title to which is in the government, and 
that ail the machinery, etc., were so attached to the building as to be easily 
removable therefrom without damaglng the same ; that the Bank of Alaska, a 
party to the suit, holds a mortgage upon the mill and the machinery, but at 
the time of the exécution of said mortgage the bank had notice of the con- 
ditional sale contract, and that the appellees had not been fully paid for the 
machinery ; that the material, etc., furnished under the contract by the 
appellees, together with the worki. performed thereunder, and the per- 
centages agreed upon in the contract, amount to the sum of $32,539.74, 
and that in addition thereto the appellees also furnished and dellvered to the 
bankrupt other material, machinery, etc., not Included in the contract, amount- 
ing to $5,958.79 ; that after allowing the total crédits for payments made there 
remained a balance due the appellees under the contract of $9,827.39, and the 
court entered judgment for the appellees for that sum. 

^caFor other cases se» same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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J. H. Cobb and J. B. Marshall, both of Juneau, Alaska, for appel- 
lants. 

Cassius E. Gates and Frank P. Helsell, both of Seattle, Wash., and 
Newark L,. Burton, of Juneau, Alaska, for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellants contend that it was error to hold that the contract was 
an agreement for a conditional sale, and they argue that at the time 
when it was made the appellees had nothing to sell, that the lumber 
Company was merely employing them to build and equip their mill 
according to plans and spécifications at a cost not to exceed a specified 
sum, that in buying the machinery and fulfilling the contract the ap- 
pellees were merely agents or employés, and that in paying for the 
same out of their own funds they but advanced the purchase money as 
agents for their principal. It has been held that conditional contracts 
of sale are not favored in the law, and where it is doubtful upon the 
face of the instrument whether the contract is a conditional sale or a 
mortgage, it should generally be treated as a mortgage. But hère the 
terms of the instrument leave no room to doubt that a conditional sale 
was provided for. The appellees were to buy and pay for the ma- 
chinery and to take title thereto in the first instance in their own name. 
The purchase price therefor was to be paid by them, not with funds 
advanced by the lumber company, but with their own money. There 
is nothing in the instrument to give color to the suggestion that they 
were agents for the lumber company. On the contrary, it appears that 
they were contractors, who bound themselves to furnish machinery 
which the contract provided was thereafter to be sold to the lumber 
company. There is nothing in the instrument to rebut the intention, 
expressed in clear terms, that the sale is conditional and that — 

"Title to the apparatus and material herein agreed to be sold shall not 
pass from the company until ail payments hereinunder shall hâve been fuUy 
paid iu cash. Upon dofault in any siich payments, the company may retake the 
property agreed to be sold." 

It is not rebutted by the fact that the contract provided that the title 
should not pass until the payment of, not only the cost of the machinery 
and material, but also the expense of erecting buildings and installing 
the machinery. Ail of thèse sums were reckoned together as con- 
stituting the cost of that which was agreed to be conditionally sold. 
But whether or not the appellees could retain title to the machinery un- 
til ail thèse sums were paid is immaterial hère. 

[2] Under the appropriation of payments which the court below 
made, the unpaid balance is solely for the purchase price of the ma- 
chinery pnd apparatus. In Harkness v. Russell, 118 U. S. 663, 7 Sup. 
Ct. 5L 30 L. Ed. 285, Mr. Justice Bradley said: 

"Such contracts are well knovvn in the law and often recognized, and when 
free from any fraudulent Intent are not répugnant to any prlnciple of justice 
or equity, even though possession of the property be given to the proposed 
purchaser." 
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See, also, Bailey v. Baker Ice Machine Co., 239 U.: S. 258, 36 Sup. 
Ct. 50, 60 L. Ed. 275. 

A similar contract was sustained by this court as a conditional sale 
in Meyer v. Pacific Machinery Co., 244 Fed. 730, 157 C. C. A. 178. 
The appellant cites Heryford v. Davis, 102 U. S. 235, 26 h. Ed. 160, 
Chicago Ry. Co. v. Merchants Bank, 136 U. S. 268, 10 Sup. Ct. 999. 
34 E. Ed. 349, Forsman v. Mace, 111 La. 28, 35 South, 372, and 
Tompkins Co. v. Monticello Cotton Oil Co. (C. C.) 137 Fed. 625 ; but 
they are ail cases in which the terms of the contract indicated that 
title was to pass subject to a hen for the purchase price. 

[3] It is contended that the court below erred in applying the pay- 
ments made by the lumber company first to the extinction of that 
company's debt for extras, whereas they .should hâve been applied to 
the payment of the purchase price of the machinery and apparatus. 
The parties to the contract had no agreenient as to the appHcation of 
payments, and at no time did either exercise the power to make ap- 
plication. In Field v. Holland, 6 Cranch, 8, 3 L. Ed. 136- Chief Jus- 
tice Marshall said : 

But "if neither party avails himself of his power, In conséquence of which 
it devolves on tlie court, it would seem reasonable that an équitable applica- 
tion sliould be made. It being équitable tliat the wliole debt should be paid, 
it eannot be inéquitable to extinguish flrst those debts for which the security 
is most preearious." 

That rule has been followed in the fédéral courts and should apply 
hère. Schuelenburg v. Martin (C. C.) 2 Fed. 747; Goons v. Tome (C. 
C.) 9 Fed. 532; Kortlander v. Elston, 52 Fed. 180, 2 C. C. A. 657; In 
re American Paper Co. (D. C.) 225 Fed. 121. Such is also the rule in 
Oregon, the laws of which state form the basis of the Alaskan Code. 
Trullinger v. Kofoed, 7 Or. 228, 33 Am. Rep. 708 ; Union Crédit Ass'n 
v. Corson, 77 Or. 361, 149 Pac. 318. 

[4] We find no merit in the contention that the trustée is, as to the 
mill and the machinery, in the position of an attaching creditor with 
rights superior to those of the appellees. Under the amendment of 
1910 (section 47a of the Bankruptcy Act [Comp. St. § 9631]), the trus- 
tée may attack the validity of any lien or other claims against the 
bankrupt's property which a creditor holding a lien by légal or équit- 
able proceedings might hâve attacked. Pacific State Bank v. Coats, 
205 Fed. 618, 123 C. C. A. 634, Ann. Cas. 1913E, 846; Potter Mfg. Co. 
v. Arthur, 220 Fed. 843, 136 C. C. A. 589, Ann. Cas. 1916A, 1268; 
National Bank of Bakersfield v. M.oore, 247 Fed. 913, 160 C. C. A. 
103. But it does not appear that creditors holding such liens could 
hâve successfuUy attacked the appellees' title. 

The appellants cite Washburn v. Inter-Mountain Min. Co., 56 Or. 
578, 109 Pac. 382, Ann, Cas. 1912C, 357, a case in which a stamp miJ], 
title to which was reserved by the seller, was with his consent per- 
manently affixed to the freehold; the conditional agreement not being 
recorded. ■ The court afiirmed the rule that an agreement for the con- 
ditional sale of a chattel is valid, as well against third parties as against 
parties to the transaction, but held that the rule relates to parties 
dealing for the property as a chattel, and does not apply to third par- 
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ties without notice of the condition, where the character of the prop- 
erty has been changed to realty by being affixed to the soil. In the 
présent case there is no realty and no freehold estate, and the ma- 
chinery never became a fixture. 11 R. C. L. 1058; Dudley v. Hurst, 
67 Md. 44, 8 Atl. 901, 1 Am. St. Rep. 368. 

"If a person owns a building, and has no property in tlie land, and may re- 
move tho structure when and wliere lie pieuses, it is a cliattel." 11 R. C. L. 
lOSl; Curry v. Commonwealth Ins. Co., 10 Pick. (Mass.) 535, 20 Am. Dec. 
547. 

The sawmill was constructed on piles on the tideland, within a 
forest réservation, to which no one had any title, except the govern- 
ment of the United States. 

The decree is affirmed. 



WEST SIDE IRRIGATING CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. January 3, 1921. Kehearing De- 
nied February 14, 1921.) 

No. 8518. 

1. Emiity <S='447(4) — Newiy discovered évidence not ground for relief on Mil 

of review, if dilijgence is not shcwn. 

Where an irrigation company had been restrained by the United States 
from diverting water in violation of a limitlng contract, alleged newly 
discovered évidence that a former irrigation offlcer had been informed 
of a mutual mistake in the contract involved before suit, and that he 
had conveyed such information to the Réclamation Service authoritles, 
held not ground for relief on a bill of revievc, where diligence was not 
shown in dlscovering tlie évidence, and no fraud on the government's part 
was establlshed. 

2. Eauitv iSp»447(4) — Relief for newly discovered évidence denied for lack 

of diligence. 

Where a blll in the nature of bill of review on ground of newly dis- 
covered évidence was not flled untU 15 months after discovery of the évi- 
dence, and no effort was apparently made to discover It before the original 
suit, relief wlU be denied for want of diligence. 

3. Eoiiity '$='446 — Bill of review not authorized for fraud, because plaintiif 

failed to introdiice évidence bénéficiai to défendant. 

A iudgment in favor of the United States cannot be attacked on the 
ground of fraud by a bill of review, because a witness for the United 
States dld not volunteer évidence bénéficiai to the other party. 

Appeal from the District Court of the United States for the South- 
ern Division of the Eastern District of Washington; Frank H. Rud- 
kin, Judge. 

Bill in the nature of a bill of review by the West Side Irrigating 
Company, against the United States. Judgment dismissing the bill 
(264 Fed. 538), and plaintiff appeals. Affirmed. 

Carroll B. Graves and Hartman & Hartman, ail of Seattle, Wash., for 
appellant. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and E. W. 
Burr, Asst. U. S. Atty., of Yakima, Wash. 

(J^^sFor other cases see same toplc à KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



760 2C9 FEDERAL REI'OETBR 

Before GILBERT and HUNT. Circuit Judges, and WOL VER- 
TON, District Judge. 

HUNT, Circuit Judge. The West Side Irrigating Company, appel- 
lant, asks review of an order of the District Court dismissing an 
amended complaint and entering judgment accordingly. Tlie suit was 
originally brought by the United States to restrain the Irrigating 
Company from diverting water from the Yakima river in violation of 
a certain agreement dated October 21, 1905. Final decree was en- 
tered in favor of the United States and upon appeal to this court we 
affirmed the decree, and subsequently remittitur from this court was 
filed in the District Court in November, 1917. West Side Irrigating 
Co. v. United States, 246 Fed. 212, 158 C. C. A. 372; Id. (D. C.) 230 
Fed. 284. _ 

The original injunction ran against diversion by means of a canal 
of more than 80 cubic feet per second of the waters of Yakima river. 
The suit was brought to enforce the terms of a contract wherein it 
was agreed that, in order to avoid litigation and "as a compromise," 
to secure the indirect benefît from irrigation through fédéral enter- 
prise, each subscriber would limit its respective rights of appropriation 
to certain specified amounts. The West Side Irrigating Company 
pleaded that it was not intended that the contract should be a relin- 
quishment of any of the rights of the stockholders, or to place the 
amount of water claimed by the shareholders in amounts less than 
the shareholders required for successful irrigation, and that it was 
not intended that they should be deprived of that -right ; that the agree- 
ment was signed with the understanding that the rule which the appel- 
lant had theretofore employed in measuring and delivering water to 
its stockholders should apply, and that the custom was to measure one 
inch of water per second of time per acre measured under a fîve-inch 
pressure at the point of delivery to the land. On the appeal to this 
court the contentions of the parties were so fully stated that we need 
not repeat them herein. Our décision affirmed the decree of the 
District Court. 

Thereafter, in September, 1919, by order of this court, the Irrigat- 
ing Company was permitted to file the bill of complaint in the présent 
suit. Appellant allèges appropriation and use since 1890 of 4,000 
miner's inches of water measured at the user's distribution boxes; 
that on October 21, 1905, it made the agreement of limitation hereto- 
fore referred to at the solicitation of one Noble, agent and représenta- 
tive of the United States, by which the water should be measured in 
cubic feet per second of flow, instead of miner's inches, which appel- 
lant was led to believe by Noble, a hydraulic engineer, was the équiva- 
lent of the water it was appropriating (4,000 miner's inches) at the 
service boxes ; that appellant did not discover that mistake had been 
made until 1908, whereupon appellant notified Noble and protested and 
repudiated the agreement, but that, although Noble was then employed 
in irrigation work by the state of Washington, appellant beHeved he 
was still employed by the United States Réclamation Service, and did 
not know to the contrary until the trial, had in 1914; that appellant 
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discovered when the protest was made that 4,000 miner's inches of 
water measured at the user's distribution boxes would require a much 
larger amount than 80 cubic f cet per second ; that appellant beUeved 
its rights would be protected by protest to Noble, and believed that the 
United States would be duly informed by Noble of its protest. It is 
further alleged that on the trial Noble testified that he had no recol- 
lection of any protest and rights claimed by the appellant in the sum- 
mer of 1908; that afterwards, when appeal to this court was pending, 
its officers learned for the first time that after protest had been made 
Noble communicated the fact of protest to the officer of the United 
States in charge of irrigation affairs in Yakima valley, and had in- 
formed him of the mistake, and of the intention of the Irrigating Com- 
pany and its stockholders to refuse to abide by the agreement be- 
cause of the mistake and misunderstanding, discovery of which was 
made about June 18, 1918; that, although the agent in chief testified 
on the trial, nevertheless he did not disclose the fact of notice, but 
kept the same f rom the court. 

Plaintiff pleads surprise at the testimony of Noble, and that it 
believed such testimony, and says that if a new trial is granted Noble 
will testify that in 1905 and 1906 he was in the Réclamation Service, 
and was a party to securing the agreement of limitation heretofore re- 
ferred to ; that he left the United States Réclamation Service in 1907, 
and went into the employ of the Washington state water commissioner ; 
that in 1908 he discussed with officers of the appellant Company the 
limiting agreement, and was told by them that the company had been 
misled by misunderstanding and misrepresentation as to the efïect of 
the agreement, and that they had been given to understand that the 
amount placed in the agreement was equal to 4,000 miner's inches of 
water according to the method used by the company, and that the com- 
pany would not be bound by the limiting agreement ; that immediate- 
ly afterwards Noble related the interview he had had with the officers 
of the appellant company to one Swigart, chief officer of the Récla- 
mation Service in the Yakima projects, and told him of the protest 
and objection of the company, and that thereupon Swigart advised 
him (Noble) not to proceed to enforce the agreement; that upon the 
trial Noble testified, and after leaving the stand was asked by an officer 
of the appellant company if he (Noble) did not convey the statement 
and protest made, but that Noble said he did not remember ; that aft- 
erwards, in 1918, long after the trial. Noble recalled the original inter- 
view with an officiai of appellant, and appellant now says that the rea- 
son the agreement of limitation was not enforced was because of the 
information conveyed to Swigart and his request not to proceed 
further. 

Appellant pleads adverse user, and that it can prove its rights to 
4,000 miner's inches if given opportunity to be heard again, and that, 
because of suppression of the fact by the United States of notice of 
the protest, a manifest fraud and injustice was visited upon the Irri- 
gating Company ; that the reason the Irrigating Company did not im- 
mediately file its bill of review was because it believed application 
for redress was being favorably considered, and that it would be re- 
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lieved without further litigation; that by reason of the discovery of the 
new matter the judgment ought to be reviewed and rêver sed, and 
decree awarded to the Irrigating Company for ail the water originally 
appropriated by it and used since the time of the appropriation. 

It appears that in deciding the original litigation this court con- 
sidered the resolution of the board of directors of the Irrigating 
Company that the président and secretary be instructed to sign con- 
tracts with the government to accept 80 cubic feet of water per second 
from April Ist to October Ist, and 34 cubic feet from October Ist 
to November Ist, of each year, as the appropriation of the company 
of the waters of the river, provided the government should complète 
the irrigation project, and disposed of the suggestion made by the com- 
pany that the agreement of limitation was founded upon mistake by 
saying : 

"There is no évidence whatever that there was a mutual mistake, and there 
is no convincing évidence of a mistalie on tlie part of appellant or Its stoelj- 
liolders. And If, indeed, there was a mistalîe on their part, they waived the 
right to assert it by their subséquent silence. There is no plea of mistake in 
the answer to the complaint. ïhe whole défense of the appellant as pleaded 
rests upon its construction and conception of the terms of the agreement it- 
self." 

We aiso held that the défense that the agreement of limitation was 
void for lack of authority on the part of the directors of the company 
to surrender any part of the physical property of the company was 
not pleaded in the answer, and that the stockholders had not been 
shown to hâve given notice to any officer of the United States that 
they repudiated the contract, but, on the contrary, had, by their silence, 
ratified the same. We regarded the case as presenting "only a written 
instrument and the meaning of its terms," and we held that the in- 
strument was definite and void of ambiguity, and was made in pur- 
suance of the express authority of a resolution of appellant's direc- 
tors, and, as testified to, was made for the purpose of giving the gov- 
ernment a definite and certain figure which it could rely upon as ap- 
pellant's right to the appropriation of water. 

[1,2] Notwithstanding the décision upon thèse matters, the basis 
of the présent bill is newly discovered material évidence. Such évi- 
dence is not in writing or a matter of record, but consists of the oral 
statement already outlined, which appellant says would be made by 
Noble, the engineer, if another trial is had. In Simkins, Fédéral Equi- 
ty Cases, p. 631, it is stated that, where newly discovered évidence is 
relied upon, it must be shown that it was évidence not known, and 
which could not, with reasonable diligence, hâve been found, before 
the term at which trial was had expired. This court, in Jorgenson v. 
Young, 136 Fed. 378, 69 C. C. A. 222, approved of the rule that the 
newly discovered évidence which may form the basis of a review must 
be, not only évidence which was not known, but also such as could not, 
with reasonable diligence, hâve been found, before the decree was 
made. Rubber Co. v. Goodyear, 76 U. S. (9 Wall.) 805, 19 L. Ed. 828 ; 
Street on Fédéral Equity Practice, § 2119. 

There is no substantial showing that the officiais of the Irrigating 
Company were diligent in bringing to the attention of Noble the fact 
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alleged that he had notified some one in the Réclamation Service of 
his discussions with an officiai of the Irrigating Company. Trial of 
the case was had in March, 1915, and on June 18, 1918, discovery of 
the new évidence made. Application for review was made September 
3, 1919. It does not appear that prior to the trial any one in behalf 
of the Irrigating Company interviewed Mr. Noble conceming the con- 
versation alleged to hâve taken place between the représentatives of the 
corporation and of the Réclamation Service; nor are there any facts 
averred from which fraudulent conduct on the part of any représenta- 
tive of the government in having induced Noble to make a false state- 
ment or to withhold the truth can be inferred. Furthermore, the con- 
versation alleged to hâve been had between Noble and Swigart ap- 
pears to hâve been quite incidental, and so vague in its character that 
at the time of the trial the memory of Noble could not recall it. Ac- 
cepting it, however, that Noble did communicate to an officer of the 
Réclamation Service notice that an officiai of the company told him 
the company would repudiate the agreement, still, the notice having 
been given after the contract was signed and executed, the court could 
not safely adjudge that there had been a mutual mistake, and render 
decree in favor of the company. The exécution of the agreement 
having been deliberately had, we cannot see that the statement by an 
officer of the company made to Noble was more than a mère claim 
that défendant contended a mistake had been made. 

[3] There is an allégation in the bill that Swigart, agent in chief 
of the Réclamation Service, was a witness upon the trial, but did not 
disclose the fact of the notice by Noble, but kept the same from the 
court and from the appellant herein, and that because of the suppres- 
sion of the fact of notice of protest and réservation of rights, as 
set forth, "a manifest fraud and injustice was and has been visited 
upon and against the company." It is to be noted that in the motion 
to dismiss the bill as filed in the lower court, and in the brief of appel- 
lee, it is positively stated that the record in the former trial conclu- 
sively shows that Swigart was not a witness at the trial. Nevertheless, 
upon this appeal we hâve assumed that Swigart was a witness and did 
not disclose that Noble had given him any notice, such as it is now 
claimed he did give to him, and still in our opinion the failure of Swi- 
gart to disclose cannot be construed as a fraud against the Irrigating 
Company. 

Counsel for appellant say that they do not contend that there was 
intentional bad faith on the part of the government, but that the sup- 
pression by Swigart operated to their grave injury and was in efifect 
fraudulent. It goes without saying that the agents of the United 
States should always deal in the utmost candor and truth with those 
persons with whom they hâve officiai relations; yet this is far from 
saying that upon the trial of definite issues presented by the pleadings 
in a litigation between the United States and a citizen, where in good 
faith the government is asserting a contractual obligation incurred 
under a writing, it is the duty of such officiais to offer testimony in be- 
half of the one. who asserts rights against the United States, and in 
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direct conflict with the theory that counsel for the United States lias 
adopted in support of the public rights. 

After careful examination of the case, our conclusion is that the 
District Court was correct in its décision, and that the judgment should 
be affirmed. 

Affirmed. 



PULLMAN 00. V. SWEEXEY (two cases), 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 

Nos. 88, 89. 

Bailroads "®=5}é, New, vol. 6A Key-No. Séries — Pullman Company net liable 
for Personal injury occurring during fédéral control. 

Under Act Aug. 29, 1916 (Comp. St. § 1974a), empowering Président to 
take possession of transportation Systems, presldential proclamation of 
December 26, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 1974a), 
exercising sucli power and providing that carriers miglit be sued, except 
as Director General might otherwise détermine, and Director Generar.s 
Order No. 50, directing suits be brouglit against liim, a sleeping car Com- 
pany is not liable for a Personal injury occurring during fe'.leral control, 
since Fédéral Control Act, § 10 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 3115% j), authorizlng suits against carriers, expressly provides 
that It should not apply when inconsistent with other acts or presidentlal 
orders. 

In Error to the District Court of the United States for the Western 
District of New York. 

Separate actions by Christopher Sweeney and by Anna Sweeney 
against the Pullman Company to recover damages for personal in- 
juries, loss of services, and médical and other expenses. Judgment for 
each plaintiff. Défendant brings error. Reversed. 

Locke, Babcock, Spratt & Hollister and Herbert W. Huntington, 
ail of Buffalo, N. Y. (Raymond C. Vaughan, of Buffalo, N. Y., of 
counsel), for plaintiff in error. 

John J. Brown, of Buffalo, N. Y. (E. Deane Vincent, of Troy, N. 
Y., of counsel), for défendant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. While on a journey from. Buffalo to 
Chicago, Mrs. Anna Sweeney occupied an upper berth on a train leav- 
ing the New York Central Station at Buffalo. In the morning, when 
she wished to rise, she rang the bell for the porter's assistance. When 
he came to her, she stated to him that shé wished to get down, and he 
brought a ladder to accommodate her. She attempted to get down, 
and had one foot upon the top of the ladder, when the attention of the 
porter became diverted by a call from another porter. He turned 
around quickly and took the ladder with him, and Mrs. Sweeney fell 
to the floor below, receiving injuries for which she brought this aqtion. 
Her husband sued for loss of services and médical and other expenses 
incurred in endeavoring to effect her cure. The action was instituted 

<g=>For other cases see same topic & KEY-NUMBEE in ail Key-Numbered Dlgesta & Indexée 
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against the Pullman Company, and the trial judge submitted the issues 
of fact as to the happening of the accident to the jury. 

At the outset of the trial, a motion was made on behalf of the plain- 
tiff in error to dismiss the complaint, upon the ground that the Pull- 
man Unes were taken over by the government pursuant to the Presi- 
dent's proclamation of December 26, 1917, and were held and operated 
by the Director General of Railroads under the Fédéral Control Act 
of TMarch 21, 1918, and that the actions could only be maintained 
against the Director General. The trial judge offered the plaintifï in 
error's attomey an opportunity to amend, so as to substitute the Di- 
rector General of Railroads as party défendant in place of the plaintiff 
in error. This counsel declined to do, declaring that his instructions in 
thèse particular cases were to move to dismiss the actions on the open- 
ing, on the ground that the proper party was not served. The motion 
to dismiss was denied, and exception allowed, and the trials proceeded 
against the plaintifif in error, resulting in a verdict in each action in 
favor of the défendant in error. 

The sole question presented to us is the question of law as to the 
proper party défendant. By the Act of August 29, 1916 (chapter 418, 
39 Stat. 645 ; Comp. Stat. § 1974a), it is provided : 

"The Président, in time of war, is empowercd, tlirough the Seeretary of War, 
to take possession and assume control of any system or Systems of transpor- 
tation, or any part thereof, and to utilize the samo to the exclusion as far as 
may be necessary of ail other trafflc thereon, for the transfer or transportatlon 
of troops, war material and equlpment, or for such other purposes connected 
with the emergency as may be needful or désirable." 

Pursuant to this authority on December 26, 1917, a proclamation 
was issued as follows : 

"Now, therefore, I, Woodrow Wilson, Président of the United States, under 
and by virtue of the powers vested in me by the foregoing resolutions and 
statute, and by virtue of ail other powers thereto me enabling, do hereby, 
through Newton D. Baker, Seeretary of War, take possession and assume con- 
trol at 12 o'clock noon on the twenty-eighth day of December, 1917, of each 
and every system of transportatlon and the appurtenances thereof located 
wholly or in part witliin the boundaries of the continental United States and 
consisting of railroads, and owned or controlled Systems of coastwise and in- 
land transportation, engaged in gênerai transportatlon, whether operated by 
steam or by electric power, Including also terminais, terminal companles and 
terminal associations, sleeping and parlor cars, private cars and private car 
lînes, elevators, warehouses, telegraph and téléphone Unes and ail other 
equipment and appurtenances commonly used upon or operated as a part of 
such rail or combined rail and water Systems of transportation, to the end that 
such Systems of transportation be utilized for the transfer and transportation 
of troops, war material and equlpment, to the exclusion so far as may be 
necessary of ail other traffic thereon, and that so far as such exclusive use 
be not necessary or désirable, such Systems of transportation be operated and 
utilized in the performance of such other services as the national Interest may 
require and of the usual and ordinary business and duties of common carriers. 

"It is hereby dlrected that the possession, control, opération and utillzation 
of such transportation Systems hereby by me undertaken shall be exercised by 
and through William G. McAdoo, who is hereby appointed and designated Di- 
rector General of Railroads. » • • Except with the prior written assent 
of said Director, no attachment by mesne process or on exécution shall be 
levied on or against any of the property used by any of said transportation 
Systems in the conduct of their business as common carriers ; but suits may 
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Se hrouffht hy and against said carriers and judgments rendered as hitherto 
until aîtd except so far as said Director may, by gênerai or spécial orders, 
otherwise détermine." Comp, St. 1918, Oomp. St. Ann. Supp. 1919, § 1974a. 

Later, and on March 21, 1918, the Fédéral Control Act (chapter 25, 
40 Stat. 451; Comp. Stat. 1918, Comp. St. Ann. Supp. 1919, §§ 
3115%a-3115%p) was enacted. Section 10 of said act provides as 
follows : 

"That carriers while under fédéral control shall be subject to ail laws and 
liabiiities as common carriers, whether arising under state or fédéral laws 
or at common law, except in so far as may be inconsistent with the provi- 
sions of this act or any other act applicable to such fédéral control or with 
any order of the Président. Actions at law or suits in equity may be brought 
by and against such carriers and judgments rendered as now provlded by 
law ; and in any action at law or suit in equity against the carrier, no défense 
shall be made thereto upon the ground that the carrier is an instrumentality 
or agency of the fédéral govornment. Nor shall any such carrier be entitled 
to havô transferred to a fédéral court any action heretofore or hereafter 
instituted by or against it, which action was not so transférable prior to the 
fédéral control of such carrier ; and any action which has heretofore been 
so transferred because of such fédéral control or of any act of Congress or 
officiai order or proclamation relatiiig thereto shall upon motion of either party 
be retransferred to the court in which it was originally instituted. But no 
process, niesne or final, shall be levied against any property under such fédéral 
control." 

Pursuant to the authority conferred upon the Director General under 
the proclamation of December 26, 1917, namely, "but suits may be 
brought by and against said carriers and judgments rendered as hither- 
to until and except so far as said Director may, by gênerai or spécial 
orders, otherwise détermine," General Order No. 50 was issued on Oc- 
tober 28, 1918. This directed that actions at law, suits in equity, and 
other proceedings thereafter brought in any court based on claim for 
death or injury to person or loss of damage to property arising since 
December 31, 1917, and growing out of the possession, use, control or 
opération of any railroad or System pf transportation by the Director 
General, which action, suit, or proceeding, but for fédéral control, 
might hâve been brought against the carrier direct, shall be brought 
against the Director General and not otherwise. It will be observed 
that section 10 of the Act of March 21, 1918, supra, permitted actions 
at law or suits in equity to be brought by or against the carriers and 
judgment rendered as provided by law, and that no défense shall be 
made thereto on the ground that the carrier is the instrumentality or 
agency of the fédéral government. 

Many of the trial judges hâve rested corporate liability on this pro- 
vision. The provision in section 10 that carriers, while under fédéral 
control, should be subject to ail liabiiities as common carriers arising 
under state, fédéral or the common law, was expressly subordinated to 
any inconsistent order of the Président. The language above quoted, 
"except so far as said Director may by gênerai or spécifie orders other- 
wise détermine," indicates this. The provisions in the same section 
(section 10) about the bringing and défense of actions are dépendent 
upon the existence of a liability. The action of the Director General, 
in issuing Order No. 50, was the action of the Président, and the 
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Président was exercising his powers through the Director General. 
We think Congress clearly permitted the Président to issue an order 
which was inconsistent with the Hability which it is claimed by the de- 
fendant in error is imposed solely against the carrier because of the 
language in section 10. The défendant in error's injuries occurred on 
December 2$, 1918, after the effective date of Order No. 50. The lan- 
guage of the Chief Justice in Northern Pac. Ry. Co. v. North Dakota, 
250 U. S. 135, 39 Sup. Ct. 502, 63 L. Ed. 897, is pertinent. After 
referring to the proclamation of the Président and the appointment of 
the Director General and the authority, he says : 

"The proclamation In concluding declared that 'from and after 12 o'clock on 
said 28th day o£ December, 1917, ail tran.sportation Systems included in this 
order and proclamation shall conclusively be deemed wlthin the possession and 
control of said Director without further act or notice.' Carrying ont the 
authority exerted by the proclamation, the railroads passed into the posses.sion, 
control, and opération of the Director General." 250 U. S. 144, 39 Sup. 
Ct. 503, 63 L. Ed. 897. 

The court held further : 

"That no divided, but a complète, possession and control were giren the 
United States for ail purposes as to the railroads in question. But if it be 
eonceded that, despite the absolute clarity of the provisions concerning the 
control given the United States and the all-embracing scope of that control, 
there is room for some doubt, the considération of the gênerai context com- 
pletely dispels hesitancy. How can any other conclu.sion be reached, if con- 
sidération be given the comprehensive provisions concerning the administra- 
tion by the United States of the property which it was authorized to take, 
the financial obligations under which it came, and ail the other duties and 
exactions which the act imposed, contempla ting one control, one administra- 
tion, one power for the accomplishment of the one purpose, the complète posses- 
sion by governmental authority to replace for the period provided the private 
ownership theretofore existing?" 

In Krichman v. United States, 263 Fed. 538, this court, in speaking 
of the control and opération of the railroads, said : 

"Therefore ail persons asslsting him [Director General] in the opération 
of the roads, whether oflicers or mère employés, including the men who han- 
dled the baggage, were in so doing persons acting for and on behalf of the 
United States in an officiai function." 

The Circuit Court of Appeals for the Eighth Circuit has reached 
the conclusion which is hère announced ( Hines v. Dahn, 267 Fed. 105 ; 
Mardis v. Hines [C. C. A.] 267 Fed. 171), as has the Sixth Circuit 
(Erie R. R. v. Caldwell, 264 Fed. 947). 

We think that authority may be found in the congressional act, au- 
thorizing the Director General to issue Order No. 50 and thus requir- 
ing that actions arising during fédéral control must be brought against 
the Director General and not against the carrier corporation. We con- 
clude that the plaintiff in error could not be held liable for négligence 
because of the acts referred to, resulting in injury, since it was operated 
by government agents over which it had no control. 

Judgments reversed. 
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AMERICAN MEBCHANT MARINE INS. CO. v. MARGARET M. FORD 

CORPORATION. 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 

No. 64. 

1. Insurance ®=»646(6) — Insur«r has burden of proving vessel was unsea- 

worthy. 

As between the owner and insurer, the burden of proving that a vessel 
was unseaworthy when ît left port rests upon the insurer. 

2. Insurance «S^eSSdO) — "Seaworthiness" of vessel a jury question. 

In action to recover insurance on a vessel damaged by storm, testimony 
by the vessel's captain, its former owner, and the marine surveyor, heia 
to make Its "seaworthiness" at the time it left port a jury question, 
since that term is relative, and means capacity to resist the ordinary 
périls of the sea. 

[,Ed. ,Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Seaworthy — Seaworthiness.] 

3. Insurance «S^SÏSd) — Knowledge of vessel's unseaworthiness renders in- 

surer liable despite warraiity. 

An insurer, issulng a policy wlth Icnowledge of vessel's unseaworthiness, 
cannot avoid liability by relying upon a warranty of seaworthiness eon- 
tained in policy. 

4. Insurance «©=542(1) — Substantial compUance with proof of loss provision 

sufficient. 

The object of proof of loss is to glve the insurer information regardlng 
the facts renderlng It liable, and a substantial compUance with the 
ternis of a marine policy is sufficient. 

5. Insurance <&=542(1) — Proof of loss of vessel sufficient. 

Where insurer was advised that the vessel had been seriously dam- 
aged, a copy of the survey sent, and later formai notice of the vessel's 
abandonment, held, there was a sufficient compUance with the policy's 
terms as to notification of loss, especially as liability was denled upon 
the ground of the vessel's unseaworthiness. 

6. Insurance <©=>559(1) — Further proof s of loss waived by défense of ves- 

sel's unseaworthiness. 

Further proofs of loss were waived, when the insurer denied liability on 
the ground of the vessel's unseaworthiness. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Margaret M. Ford Corporation against the American 
Merchant Marine Insurance Company. Judgment for plaintifif, and 
défendant brings error. Affirmed. 

Hunt, Hill & Betts, of New York City (George Whitefield Betts, Jr., 
and E. Rapallo, hoth of New York City, of counsel), for plaintiff in 
error. 

Burlingham, Veeder, Masten & Fearey, of New York City (Van 
Vechten Veeder and William Paul Allen, both of New York City, of 
counsel), for défendant in error. 

Before ROGERS, HOUGH, and M ANTON, Circuit Judges. 

MANTON, Circuit Judge. After the purchase by Capt. Gilbert, in 
the fall of 1917, the then barge Henry R. Tilton was rebuilt and re- 

^:::^For other cases see same topic &■ KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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fitted as a schooner at a cost of $35,000 to $45,000. Originally she was 
a schooner. On January 12, 1918, she was placed in dry dock where 
she was generally overhauled, recaulked, and refastened. While in this 
dry dock, she was purchased by the défendant in error from Capt. 
Gilbert. In February, 1918, the plaintiff in error issued its policy of 
$10,000 in part for the $45,000 of insurance obtained by the défendant 
in error on this vessel. The insurance policy states that the value of 
the vessel is $50,000. 

In the latter part of February, she left the dry dock and sailed light 
to: Norfolk, there to take a cargo for Brazil. She remained at Nor- 
folk several days, and after being loaded with cargo it was discovered 
that she was leaking. An examination was made by her master, Capt. 
Gilbert, examining for the owners, and a marine surveyor, who ex- 
amined for Lloyd's agent and as a représentative of an insurance Com- 
pany. It was found that there was a treenail hole about 50 feet from 
the bow on the starboard sid'e and about 6 inches under thé water Une 
when the ship was loaded and about 4 feet above the water line when 
the vessel was light. There were also some spike holes. The tree- 
nail hole was about seven-eighths of an inch to one inch in diameter, 
and the spike holes about one-quarter of an inch in diameter. The ex- 
planation as to this condition is given as follows: It is said that the 
treenail hole had not been fully plugged by the pine plug which had 
been placed in it, and that the spike holes were left when the stage, 
used in repair work, was removed. But the testimony is that thèse 
holes were then carefully plugged and the vessel was declared sea- 
worthy by the three who took part in the examination. 

On March 9, 1918, she left Norfolk for Brazil. For the first three 
days out, she encountered a severe storm reaching a maximum of 60 
miles per hour off Hatteras, with heavy seas and gales. The testimony 
is that the storm came from the south, iriçreased to a gale, with 
mountainous seas. They could not hold sail on her, and she was mak- 
ing so much water, and laboring so heavily, it was deemed advisable to 
return to Norfolk, and this was done ; the ship arriving on the 18th. 
Thereafter, and on March 25th, a survey of the vessel was made by 
the same three examiners. It revealed that she had been badly strain- 
ed. The testimony is that the conditions found were caused by bad 
weather. Capt. Gilbert testified that the conditions found were caused 
by bad weather, and the marine surveyor testified that conditions were 
due to straining of the vessel. Requests were then made to varions 
shipbuilders for bids for repairs. The lowest bid received was for 
$40,000. One witness testified that it would cost $40,650. On April 
12th défendant in error abandoned the vessel to the plaintiff in error, 
declaring it to be a total loss. Liability is denied on the ground that 
the vessel was unseaworthy. 

The District Judge submîtted the question of unseaworthiness of the 
vessel to the jury as one of fact. It resulted in a verdict for the de- 
fendant in error. 

[1,2] It is urged before us that it was error for the trial judge to 
submit the question of seaworthiness of the vessel to the jury as one 
of fact ; the (Contention of counsel being that there is no évidence to sup- 
269 F.— 49 
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port the Claim of th|S défendant 'in errdr that she was seaworthy when 
insurèd: As between the owner and insurer, the hurden of proving that 
a vèssel is unseaworthy reste" upon the insurer. Fireman Ins. Ce. v. 
Globe Navi. Co., 236 Fed. 618, 149 C. C. A. 614; Thames Ins. Co. v. 
Fac. Ins. Ce, 223 Fed: 361', 139 C. C. A. 101. There is évidence in 
the case which réquired the District Judge to submit the question of 
seaworthiriéss to the jury. The testimdny of the former owner, the 
marine survpyor, and Capt. Stone ail tend to show that the ship was 
seaworthy at the time she left Norfolk. Opposed to this was the tes- 
timony of the surveyors who éxamined the vessel, called by the plaintiff 
in errbr, some of whom éxamined her after she returned to Norfolk, 
and who declàred her to be unseaworthy: 

We agrée with the instruction, given by the District Judge to the 
jury, that — ■ 

"Seaworthiness Is a relative term, and it means the capacity of the vessel 
to resist or oVercome the ordinary périls bf the sea ; thkt is, such périls that a 
vessel ewgagèd in that business, and upon such voyages, and at that âge, would 
probably encounter;" 

It was fairly left f br the jury to détermine whether the ship was sea- 
worthy to the extent of being compétent tO weather the ordinary périls 
of the sea with the cargo she had. Théix verdict, if found after a con- 
sidération of conflicting évidence, we are not at liberty to disturb. Mc- 
Lanahan V. Ûnivèrsal Ins. Co., 26 U. S. 170, 7 h. Ed. 98; Troxell v. 
D. L. & W. R. Co., 227 U. S. 434, 33 Sup. Ct. 274, 57 L. Ed. 586; 
Napier v. Greenzweig, 256 F'ed.' 196, 167 C. C. A. 412. The stprms 
which the vesseî çncOuntered after she left Norfolk were a sufifiicient 
explanation for the condition ôf the vessel as found upon her return to 
Norfolk. 

{3] There was a vyarranty of seaworthiness contained in the policy. 
The trial judgé' charged t'he jury that if the insurance company did 
not rely upon the warrârity, but by its own inspection or other means 
had knowledge that the vèssel was unseaworthy, and then issued its 
insurance policy ' with such actual knowledge, the plaintifï in error 
would still be liable. It is claiméd this was error. We think that leav- 
ing this question to the jury as a question of fact, in view of the tes- 
timony in this record, was correct. There is évidence that the plain- 
tifif in error knew the, vessel had been transformed f roni a schooner to 
a barge, and used for storing fish. She was inspected by the plaintifï 
in error in Pecember. 1917.. She was inspected. and a report made 
to the plaintifï in error that she was unseaworthy. On January 20. 
1918. she was again inspected by the insurance brokers, who reported 
her unseaworthy. A witness for the plaintifï in error. a clerk who 
signed the Original policy on February 18. 1919. admitted that he knew 
the vessel was unseaworthy at the time, stating that a report made in 
December to him by the inspecter of the plaintifï in error. had marked 
upon it "Keep ofï." When the risk was again offeréd in February, 
1918, the witness testified that there was a report which contradicted 
the report of theearlier inspection made in December, 1917. This évi- 
dence was properly for the jury. If the plaintifï in error knowingly 
took the risk at a high premium, it should be held to its bargain, and 
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not be permitted to resort to terms of the policy to overcome the 
claim. Farmers' Feed Co. v. Insurance Co., 166 Fed. 112, 92 C. C. 
A. 95. 

[4-6] We think the proof of loss is sufficient. The object of proof 
of loss is to give information to the insurance company as to the facts 
rendering it liable. A substantial compliance with the terms of the 
policy is sufficient. Globe & Rutgers Ins. v. Prairie Oil & Gas Co., 248 
Fed. 452, 160 C. C. A. 462. On March 23, 1918, the plaintiff in error 
was advised of the fact that the vessel had been damaged and that ex- 
tensive repairs were necessary. On March 26, 1918, they were again 
informed when a copy of a letter addressed to the cargo underwriters 
was sent to them advising about further loss. A copy of the survey of 
March 25 and April 9, showing that spécifications were sent to them 
on April 11, and on April 12 formai notice of abandonment of the 
vessel was sent. Acknowledgment of such a letter was made by the 
plaintiff in error. Ail the bids upon the spécifications were sent to the 
plaintifif in error. We think this was sufficient compliance with the 
terms of the policy as to notification of loss, since it further appears 
that liability was denied on the ground of unseaworthiness of the 
vessel by the plaintifif in error. Further proofs of loss were waived aft- 
er such a position was assumed. Royal Ins. Co. v. Martin, 192 U. S. 
149, 24 Sup. Ct. 247, 48 L. Ed. 385. 

We find no error, and the judgment is affirmed. 



GRENADA COTTON COMPRESS CO. et al. v. OWEN. 

(Circuit Court of Appeals, Fifth Circuit. January 18, 1921.) 

'No. 3.520. 

Indemnity <S=9(2) — Covering fées and costs in resisting claims, held to cover 
fées in defending against ioss by are. 

An agreement by cotton compress corapany to protect a carrier against 
attorney's fées and costs incurred in defending against claims for cotton 
for whlch bills of ladlng were issued while still in the compress com- 
pany's possession applies where the claim defended against was for loss 
of cotton destroyed by lire, though the pr«cedlng paragraph of the con- 
tract required compress company to pay for insurance taken out by the 
carrier against loss of such cotton by tire, since Insurance taken out 
would not hâve covered the fées and costs. 

Bryan, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi; Edwin R. Holmes, Judge. 

Suit by W. F. Owen, as receiver of the New Orléans, Mobile & 
Chicago Railroad Company, against the Grenada Cotton Compress 
Company and another. Decree for complainant, and défendants àjp- 
peal. Affirmed. 

Julian C. Wilson and Walter P. Armstrong, both of Memphis, Tenn. 
(W. H. & Robt. H. Powell, of Canton, Miss., on the brief), for appel- 
lants. , 

Ê==>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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J. N. Flowers, of Jackson, Miss., and Ellis B. Cooper, of LaureJ, 
Miss. (Jos. C. Rich, of Mobile, Ala., on the brief), for appellee, 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WAEKER, Circuit Judge. The object of this suit, brought by the 
appellee as the receiver of the New Orléans, Mbbile & Chicago Rail- 
road Company, against the appellants, the Grenada Cotton Compress 
Company and the American Bonding Company of Baltimore, was to 
charge the latter with the amount of costs, lawyers' fées, and other 
expenses incurred by the former in successfully resisting a claim assert- 
ed against it by suit for the loss by fire of cotton, while in the pos- 
session of the Compress Company, after the Railroad Company's bills 
of lading therefor had been issued. The claim asserted by this suit 
is based upon a written contract entered into in November, 1911, be- 
tween the Railroad Company and the Compress Company ; the Bond- 
ing Company's relation to that contract being that of a guarantor of 
the covenants and agreements thereby made by the Compress Com- 
pany. That contract dealt with transactions between the Railroad 
Company and the Compress Company with référence to cotton com- 
ing to the possession of the latter for warehousing or compression, 
and destined to be carried by the Railroad Company, including what 
was referred to in the contract as "billed cotton," which meant cot- 
ton delivered to the Compress Company, which was intended to be 
shipped over the Une of the Railroad Company, and for which the 
Railroad Company's bills of lading, based upon certificates issued by 
the Compress Company, were issued before the receipt of the cotton 
by the ■ Railroad Company. The claim successfully resisted by the 
Railroad Company was made in a suit by the owner of uninsured 
billed cotton, which was destroyed by fire while in the Compress Com- 
pany's compress on February 4, 1912. 

The above-mentioned contract contains the following provisions: 

"The Compress Company agrées and blnds itself * * * 
"9. Topay to the Eailroad Company the premiums, and any other expenses 
attendlng the same, withln ten days after the account is rendered by the 
Railroad Company, on flre Insurance pollcies covering ail warehovised cotton 
in transit, loaded cotton and billed cotton, contained in the warehouse on the 
platforms or grounds, or under the sheds of the Compress, or in cars while 
on side tracks used for the Compress, said Insurance to be taken out by the 
Kailroad Company in sueli Insurance companies as -It may sélect, and for 
such amounts as the Railroad Company deems advlsable to fuUy protect it 
against any and ail loss. And ail such pollcies of Insurance shall be made 
payable to the Railroad Company and retalned in Its possession. 

"10. To protect, défend and'hold the Railroad Company harmless from any 
liability, damages, losses or claims that may arise from the loss or Injury or 
delay of cotton in transit, warehoused cotton, loaded cotton or billed cotton, 
or any part, thereof,, from the time of the delivery to the Compress until the 
redelivery to the Railroad Company of cotton in transit and warehoused 
cotton, and from the time of the issue of bills of lading by the Railroad Com- 
pany until the delivery to the Railroad Company of loaded cotton and billed 
cotton; a.nd to pay ail costs, lawyers' fées and expenses that the Railroad 
Company may hâve become llable for, or sufEer In any suit or procéeding to 
recover on account of such loss or injury or delay." 
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fn behalf of the appellee it is contended that the costs, lawyers' fées, 
and expenses for which the appellants are sought to be charged with 
liability were such as the terms of the above-quoted paragraph 10 
obligated the appellants to protect, défend, and hold the appellee 
harmless from. In behalf of the appellants it is contended that the 
terms of that paragraph, when construed in connection with the terms 
of the immediately preceding paragraph 9, do not embrace costs, 
lawyers' fées, or expenses for which the Railroad Company becomes 
liable or sufifers in conséquence of the assertion of a claim against it 
for loss of cotton by fire. It is admitted that, standing by itself , the 
language of paragraph 10 is broad and comprehensive enough to cover 
claims arising from the loss of billed cotton by any cause whatsoever, 
including fire. The provisions of paragraph 9 are relied on as evi- 
dencing the absence of any intention to protect or indemnify the 
Railroad Company with référence to claims against it based on the 
loss of cotton by fire, while it is on the premises of the Compress 
Company, otherwise than as therein stipulated for. 

If the billed cotton in question had been insured in pursuance of the 
stipulations on that subject the existence of such insurance would 
not hâve stood in the way of the owner of such cotton asserting a 
claim against the Railroad Company based upon its loss by fire. Ar- 
ticle 9 provided for fire insurance in favor of the Railroad Company 
at the expense of the Compress Company. It did not provide for 
protection or indemnity to the Railroad Company against costs, law- 
yers' fées, or other expenses incurred by it in resisting a claim based on 
loss by fire made against it by an owner of cotton. If the cotton had 
been insured, and had been destroyed by fire under such circumstances 
as to make the Railroad Company liable to the owner and the insurer 
liable to the Railroad Company, the owner could hâve subjected the 
Railroad Company to costs, lawyers' fées, and expenses by suing it 
for the loss. Such suit could hâve been brought before the insurance 
money would hâve been payable by the terms of the policy or policies 
issued. Article 9 gives the Railroad Company no protection against 
outlays made or incurred by it, namely, for costs, etc., in conséquence 
of claims arising from loss, etc., with référence to which article 10 
évidences an intention to afiford it indemnity. The language of the 
contract plainly discloses an intention to protect the Railroad Com- 
pany from liability for a loss of billed cotton on the premises of the 
Compress Company, and also against expenses incurred by it in re- 
sisting claims against it arising from such loss. Nothing in the con- 
tract indicates that any mentioned expenses so incurred were excepted. 

In so far as article 10 dealt with expenses incurred by the Rail- 
road Company in conséquence of the unsuccessful assertion of claims 
against it arising from the loss of cotton, it dealt with a subject which 
in no way was dealt with in article 9. The requirements of the last- 
mentioned article would hâve been fully complied with by the Com- 
press Company paying for insurance taken out by the Railroad Com- 
pany for such amounts as the latter deemed advisable to protect it 
against any and ail loss by fire. The expressed intention to protect the 
appellee, not only against liability for loss of cotton on the premises 
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of the Compress Company, but also with référence to expenses incur- 
red by it in conséquence of claims against it arising from such loss, 
would be defeated by sustaining the contention made in behalf of the 
appellants. We are of opinion that a resuit of sustaining that con- 
tention would be to deprive the appellee of part of the indemnity 
for which it contracted. 

It may be assumed that article 9 of the contract obligated the Rail- 
road Company to take out insurance for such amounts as it deemed 
advisable to protect it against loss by fire. It was not averred or proved 
that the Compress Company was damaged as a resuit of the Rail- 
road Company 's failure to insure the cotton in question. 

The rulings of the trial court were in conformity with the views 
above expressed. The decree is affirmed. 

BRYAN, Circuit Judge. I dissent, because destruction of cotton 
by fire was not a "loss" of cotton within the meaning of the contract 
s<aed on, as I construe it. 

Undoubtedly, loss is a tetm broad enough to include destruction 
by ûre. The question is whether the parties hâve given a restricted 
meaning to the term by the provisions of the contract quoted in the 
majority opinion. 

Insurance against loss of cotton by fire is the subject matter of para- 
graph 9, which authorizes the Railroad Company to procure fire in- 
surance in such companies, and for such amounts as it might deem ad- 
visable "to fully protect it against any and ail losses." The rights 
and obligations of the parties in the event of loss by fire, it seems to 
me, are fixed by this paragraph, and the losses, other than by fire, are 
covered by paragraph 10. Insurance against loss by fire is usually 
taken out in fire insurance companies. 

I cannot escape the conclusions that paragraph 10 was intended 
to cover other than fire losses, and incidental expenses growing out 
of them, that the Railroad Company required fire insurance for losses 
by fire, and indemnity insurance for such other losses as might occur. 



EARN UNE S. S. CO. v. MANATI SUGAR CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 1, 1920.) 

No. 24. 

1. Shipping <S=»170 — Bisk of delay is on vessel, in absence of agreement. 

Sincé tlie duty of carrying and delivering the cargo is that of the shlp, 
the risk of delay lies upon her, in the absence of contract to the contrary. 

2. Shippii^ <®=>181 — "Demurrage" for delay at port of call held not im- 

posed on charterer, where unloading is within lay days. 

^emurrage," which is the sum agreed to be paid to the ship for delay 
caused wlthout lier fault, and which ordinarll.v does not begin to run 
until the lay days hâve becn used up, is not imposed on the charterer for 
delay at port of call, where thereafter the vessel was discharged before 
the expiration of the lay days, though the chaiter provided that delay ac 
port o<: call should be counted as demurrage days, since that provision 

<Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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will be eonstruëd only to. charge sueli demnrrage In case thereaf ter the 
vessel is not unloaded withln the lay days, , 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Demur.rage.] , 

3. Shipping ©=549(6) — Charterer not entitled to dispatch money in advance of 

charter agreement. 

Though the régulation of the joint comniittee of the United States 
Shipping Board and Food Administration aiirf;horized dispatch money, 
tlie charterer waived his right to suCh dispatch money by accepting a 
charter party, prepared by tlie committee, whieh made no provision there- 
for. 

4. Shipping <S=H8 — Damages for closing reflnery not chargeable against 

vessel carrying sugar. 

The assignée of a cliarterer cannot recover from the vesse'., for delay m 
delivery of the cargo of sugàr, damages sustained by shutting dowi its 
refinery for want of raw sugar, since the parties eould not hâve con- 
tractod with référence to such possibility. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by the Earn Line Steamship Company against the Manati Sug- 
ar Company, which brought in the Fédéral Sugar Refining Company. 
PVom a decree disallowing the claimoî hbelant, and allowing the claims 
of respondents only in part, ail parties appeal. Modified and affirmed. 

Haight, Sandford, Smith & Grififin, of New York City (C. B. Smith, 
of New York City, of counsel), for libelant. 

Sullivan & Cromwell, of New York City, for respondent Manati 
Sugar Co. 

Ernest A. Bigelow, of New York City, for respondent Fédéral Sugar 
Refining Co. 

Before WARD, ROGERS, and HOUGH, Circuit Judges., 

WARD, Circuit Judge. January 4, 1918, at the city of New York, 
the Earn Line Steamship Company chartered its steamer Harald to the 
Manati Sugar Company to carry a cargo of sugar from Cuba and to 
deliver it at Yonkers, N. Y. The material provisions of the charter 
party are as follows : 

"Fourth. * * * Lay days for discharging to begin when the vessel arrives 
and reports ready to deliver cargo, whether berthed or not. Any tiine spent at 
the port of call or discharging port (New York deemed port of call If dis- 
charge to be at Yonkers) until receipt of orders to count as demurrage days; 
also any time spent vs-aiting for the securing of necessary import licenses or 
documents of any kind whatsoever required by any governmental authority, 
or delay for any cause or reason for whicli the steamer, her owners and/or 
représentatives, are not responsible, to count as demurrage days. Vessel to 
be discharged at tlie rate of not less than severi thousand flve hundred (7,500) 
bags of 32Û pounds each per working day. Lay days are not réversible. For 
each and every day's détention, the party of the second part shall pay to the 
party of the first part, or agent, demurrage, day by day, at the rate of forty- 
eight cents (48c.) United States currrency per ton of the vessel's gross regis- 
tered tonnage. 

"Fifth. The bills of lading on Earn Une Steamship Company form to be 
slgned without préjudice to this charter and subject to this contract as to 
freight, dead frejght, and ail other conditions, includlng loading, discharging, 
and demurrage." 

iÊ=ï>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The charter party was on a form prepared and furnished by the 
Joint Committee on West Indies Transportation of the United States 
Shipping Board and United States Food Administration. No other 
form could hâve been used by the parties. Subsequently the Manati 
Company sold the cargo to the Fédéral Sugar Refining Company which 
received it as consignée and must hâve been holder of the bills of lad- 
ing, which are not in évidence. The fifth article of the charter party, 
supra, required that they should incorporate ail provisions of the char- 
ter as to discharge and demurrage. 

The steamer was cleared in the custom house at New York, Feb- 
ruary 6th at 3 :30 p. m., but did not start for Yonkers until 1 p. m. of 
the 7th, where she began discharging at 4 :20 p. m. and finished Feb- 
ruary 9th at 1 :30 p. m. It is conceded that the consignée had 4.3074 
working days for discharging the cargo and used but 1.625, thus saving 
2.6824. 

The Steamship Company filed this libel against the Manati Company 
for a balance of freight, and afterwards amended it by adding a claim 
for demurrage incurred at New York between 3 :30 p. m. February 
6th and 1 p. m. February 7th. 

The Manati Company brought in the Fédéral Sugar Refining Com- 
pany under the fifty-ninth rule (29 Sup. Ct. xlvi), which set off its 
claim for dispatch money and for damages resulting from its refinery 
being closed down for want of raw sugar from the aftenioon of Febru- 
ary 6th until 4 :30 p. m. of the 7th, when the steamer began to discharge. 

The District Judge disposed of thèse claims as follows : 

First. He disallowed the claim of the Steamship Company for de- 
murrage on the ground that it was responsible for the delay in starting 
for Yonkers. 

Second. He allowed the claim of the Fédéral Sugar Refining Com- 
pany for dispatch rnoney in discharging. 

Thirdj He disallowed the Fédéral Sugar Company 's claim for dam- 
ages resulting from the shutting down of its refinery. 

We agrée with the learned judge's finding as to the first claim, but 
on a différent ground, viz. that as demurrage begins to run only after 
expiration of lay days, and the steamer was discharged within the 
lay days, no demurrage is recoveratle, whether the delay at New York 
was justified or not. 

[1] As the duty of carrying and delivering the cargo is that of the 
ship the risk of delay would lie upon her in the absence of contract to 
the contrary. Demurrage "is the sum agreed to be paid to the ship for 
delay caused without her fauTt. It has become usual by contract to 
impose the risk of delay in loading and discharging upon the charterer 
or cargo owner, and there is nothing to prevent the parties from doing 
the same thing in respect to delay incurred between the loading and 
discharging ports. Unquestionably such delay does prolong the voy- 
age, even if the cargo be discharged within the stipulated lay days. 

[2j Article 4 of this charter is susceptible of construction either 
way, and the question is which construction should we adopt. In it 
the parties agreed that delay at New York, which is the port of call, 
for any cause for which the shipowners are not liable shall be "counted 
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as demurrage days," and that demurrage shall be payable day by day. 
We think they could not hâve intended that demurrage should be col- 
lectible at the port of call, butonly that delay there not imputable to 
the shipowners should be "counted" and coUected as demurrage days 
at the port of discharge. Demurrage days as usually understood do 
not begin to run until the lay days hâve been used up. If the discharge 
of cargo uses ail the lay days, or more than the lay days, then the days 
of delay at the port of call are to be counted as demurrage days. This 
is what demurrage usually means, viz. the amount agreed to be paid 
for the prolongation of the voyage by delay in loading or discharging 
cargo. If the parties had intended to put delay at the port of call upon 
the charterer absolutely, we think they ought to hâve expressed their 
meaning more clearly. 

[3] We disagree with the learneH judge as to the second claim. De- 
cember 19, 1917, the Joint Committee on West Indies Transportation 
of the United States Shipping Board and United States Food Admin- 
istration published and promulgated its first régulations for the impor- 
tation of raw sUgar from Cuba, the material provisions of this circular 
being : 

Charter Parti/- "That uniform charter party and blU of lading shall be 
pmployed in Cuban and Santo Dominican trades. 

Demurrage and Dispatch Money. " *. * * That dispatch money shall be 
paid, if earnod, at the rate of sixteen cents (16c.) per gross registered tonnage 
of vessel per day, to the party or parties responsible for the dispateh." 

The committee furnished the blank for the charter party which wa§ 
used in this case, and it must bave been a form prepared at the time 
they issued thèse first régulations or before January 4, 1918, when it 
was used. There being no évidence whatever of any mistake, we are 
bound to as.sume that the committee deliberately omitted from the form 
they supplied the provision as to dispatch money. The charter party 
constitutes the contract between the parties, and, even if the libelant 
were entitled under the régulations to dispatch money, it must be 
taken to hâve waived this provision by signing the form of charter 
party which contained no such provision. We think it entitled to no 
dispatch money. 

[4] The third claim, for consequential damages resulting from clos- 
ing down the refinery, was rightly dismissed. When the charter party 
was executed January 4, 1918, the parties could not hâve contracted 
with référence to the possibility that upon arrivai at New York some 
one of the many refineries in the United States which might purchase 
the SUgar would hâve to shut down if deliyery were delayed. They 
could not tell to what refinery the sugar would ultimately go, or what 
the supply of sugar such refinery would hâve on hand when the vessel 
arrived. Howard v. Stillwell & Bierce Manufacturing Co., 139 U. S. 
199, 11 Sup. Ct. 500, 35 L. Ed. 147. 

The court below is directed to strike out the allowance for dispatch 
money, and, as so modified, the decree is affirmed, without costs of this 
court to either party. 
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ALASKA PACIFIC FISHERIES V. UNITED STATES, 

' (éircuit Court of Ajppeals, Nlnth Circuit. Janùary 3, 1921.) 

,^ No. 3491. 

Criininal law ©=603(7) — Dis«retionary power not abuseâ in denying contîn- 
uanoe. 

In a prosecution for unlawfùlly fisliing in Alaskan waters, the trial 
court did not abuse Its discrétion in denying a continuance, where de- 
fendant's affidavit alleged that it8 président, wlio was unable to be 
présent at trial, alone liad complète knowledge of tbe facts, and that it 
would interrupt defendant's business opérations to produce the men who 
actualiy operated the trai)s involVed, but did not state to what facts 
the président coùld testlfy, and none of the employées mentioned testified. 

In Error to the District Court of the United States for Division 
No. 1 of the District of Alaska; Robert W. Jennings, Judge. 

The Alaska Pacific Fisheries was convicted of unlawfùlly fishing in 
Alaskan waters, and brings error. Affirmed. 

Helknthal & Hellenthal, of Juneau, Alaska, for plaintiff in error. 
James A. Smiser, U. S. Atty., of Juneau, Ala.ska. 

' Beforé GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error corporation was tried 
and convicted under counts IX, X, XI, XIII, and XIV of an indict- 
ment charging it with unlawfùlly fishing in the waters of Alaska, 
Over which the United States has jurisdiction, and within the First 
division of that territory, without having thë tunnel of its trajps — 

"closed and without' having 25 feet of the webblng or net of the heart of such 
traç bii each side next to the pot théreof lifted or lowered in such manner as 
to 'permit the free passage of salnxin and other tishes." 

The indictment was returned into the court below September 12, 
1918,, to vvhich the défendant appeared by its attorneys and filed a 
defnurrer, which was by the court overruled on the 24th of the same 
ipptitli, wbereupon the défendant pleaded not guilty, and on, the same 
day an order was entered setting the case for trial, "to foUow cause 
No. 1307-E of the regular trial calendar." After the 24,th, day of 
September, 1918, the bill of exceptions recites: / 

. "The case was not agajji called during the term on account pf want of 
time to try it, and the cause passed over untll April 18, 1919, on which date 
an order was entered settiiig said cause for trial on June 9, 1919. On Junc 
9, 1919j the cause was not taken up on account of other business in which the 
court was engaged, and said Cause was passed 'and. not taken up again until 
June, 1er 1919, on which. date, the défendant flled a motion for a continuance, 
and the case was passed until June 16, 1919, on which date another afBdavit 
in support df its motion for a continuance was flled by O. F. Burckhardt, and 
in reply thereto there was flled on behalf of the United States the afHdavit 
of Ernest P. Walker and the affidavit of James A. Smiser, United States 
Attorney." , 1 . 

In each of the counts of the indictment above mentioned, the unlaw- 
ful fishing is alleged to hâve been donc "between the hours of 6 
o'clock post meridian on Saturday, August 17, 1918, and 6 o'clock 

'or other cases see same topic & KEY-NUMBER in ail Key-Numtered Digests & Indexes 



ALASKA PACIFIC FISHERIES V. UNITED STATES 779 

(269 F.) 

ante meridian on Monday, August 19, 1918," in certain designated 
waters, in and by means of a designated and numbered trap with the 
defects already specified. The record shows that the indictment origi- 
nally contained 10 other siftiilar counts, ail of whicli were dismissed 
on motion of the United States attorney when the case came on for 
trial. 

To the affidavit of the United States Attorney was annexed a 
copy of a letter that the affiant states he received from H. M. Smith, 
Commissioner of Fisheries, at Washington, D. C, dated March 7, 1919, 
"iriclosing a typewritten copy of a letter from Charles A. Burckhardt, 
addressed to Henry O'Malley, United States Bureau of Fisheries, Seat- 
tle, Washington, and dated January 18, 1919, in regard to the matters 
and thihgs complainéd of in the indictment herein," which letter of 
said Charles A. Burckhardt is as follows : 

Alaska Pacific Fislierics. 
' "Seiittle, Wash., January 18, 1919. 

"Mr. Henry O'Malley, Meld Assistant, XJ. S. Bureau of Fisheries, Seattle, 
Wasli.- — Doar Sir: Inclosed herewith please flnd copy of Indictment returned 
against our company, 'The Alaska Pacific Fisheries,' by the grand jury of the 
United States for the Distriet of Alaska,' at Juueau, Alaska. 

"In this indictment, you will note that we are charged with unlawful fish- 
ing our pile traps in the Ketchikan district, as follows: Trap No. 420, on 
Aug. 4th, 18th, and 25th; No. 418, on Aug. 4th, 18th. and 25tb ; No. 419, on 
Aug. ISth and 25th; No, 421, on Aug. 25th; Thèse traps were operated by 
Ohoniley cannery. 

"I am also Inclosing herewith a letter, addressed to me, from our Mr. I. 
W. Kelly, superintendent of our Chomley cannery, and attached to Mr. Kelly's 
letter you will flnd several letters from our employées, ail in référence to 
the above matter. The writer was In charge of Yes Bay cannery this pagt 
season, and at' no time durlng tlie entire season did any one report to nie 
that our traps were not closed satlsfactorily ; but, on the contrary, the watch- 
man on the traps advised me that the warden had called at our traps and 
reported everything satisfactory to him. 

"It is true that the liearts of our traps were not let down, but we closed 
the trap entirely by placing an apron at the entrance of the hearts; this 
eftectively closed the same, so that it was impossible for a fish to enter. 
Our aprons were ail 90 feet long, and were hauled dowh tight and to the 
bottom, effectively closing the entire entrance to the trap., If this method of 
closing had not been satisfactory to the warden, I can assure you we would 
hâve Immediately changed same and eomplied witli his changes, if he had 
requested any. 

"The flrst knowledge that we had that this method of closing traps was 
not approved was when we received copy of the inclosed indictment, about 
September 20th, long af ter the fishing season. I now realisie that our pile 
traps were not closed according to the letter of the law and that we are 
guilty of a technlcal violation. It was, however, not our intention to violate 
the law in any respect, and we were of the opinion that, when we had effec- 
tively closed our traps so they could not catch any fish, we were complying 
with tlie law. , , 

"It hardly seems fair to me that we sliould be prosecuted on thèse charges, 
as we certainly did not fish bur traps during the closed period, and, as stated 
before, would hâve gladly changed the method of closing our traps, if the 
method we used did not meet with the approval of the bureau. It ha» al- 
ways been our policy to co-operate with your bureau and agents, and the 
records of both our Chomley and Yes Bay canneries will show this to be à fact. 
The Yes Bay cannery bas been in continuons opération since 1900, operated 
by myself, and Chomley since 1911, imder my supervision, and we hâve never 
been guilty of any violation o£ the fishing laws. 
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"I sincerely trust that you will give thls matter your carefui considération, 
and, if you find tlie facts as stated liereln, that you can conscientiously lay 
thls matter before the honorable eommissloner for his considération. 

"Very truly yours, 
"CAB/L. [Signed] C. A. Burckhardt, Président." 

In support o£ the motion for the continuance asked for, the af- 
fidavit of O. F. Burckhardt was filed, in which he stated in substance 
that his knowledge of the opérations of the business of thé défendant 
Company was Hmited to those in connection with the Chilkoot canner- 
ies and that his brother, C. A. Burckhardt, had charge of its opérations 
in connection with the Yes Bay and Chomley canneries of the Com- 
pany ; that the affiant was unable to say what C. A. Burckhardt could 
testify to, if présent, and did net know of any person then in Alaska 
fàmiliar with the facts — 

"except the men who are now on the traps themselves, engaged in carrying 
on the opérations, and that thèse men could not be taken from there and 
brought to Juneau unless a continuance were had for that purpose, and that 
it would resuit In great loss to the Alaska Pacific Fisheries to take thèse men 
from thelr post of duty at the présent time, as they are there requlred to su- 
pervise the opérations of that business. In thls connection affiant avers that 
he [is] Informed and believes that the work at the Chomley cannery is behind, 
owing to the bad weather, and that It Is imperative that those traps be 
driven at the présent time in order to put up the season's pack. Affiant 
further avers that he does not know to what extent the parties now in charge 
of the traps would be able to testify in thls cause, if présent, but knows that 
no one has a complète knowledge of the facts referred to in the indictment 
except O. A. Burckhardt; that he is the party who had gênerai supervision 
and control over the opérations ; the other men referred to were merely em- 
ployées under him, who might hâve knowledge of this or that détail, but who 
would not hâve knowledge of the facts as a whole. Affiant further says that 
It would be necessary for the said O. A. Burckhardt to be présent in order 
to détermine what witnesses might be called to prove facts in corroboration of 
his testimony, or to détails not within his knowledge in relation to the mat- 
ters charged in the indictment ; that said C. A. Burckhardt lias not been able 
for some time past to attend to matters of that character, because of the 
reasons set forth in the original affldavit filed herein." 

The first afRdavit of O. F. Burckhardt is equally barren of any 
statement of fact justifying an appellate court in interfering with 
the discrétion of the trial court in denying the motion for a con- 
tinuance. Not one of the persons shown to be compétent to tes- 
tify to the actual facts concerning the opération of the traps was 
called on behalf of the plaintiff in error, nor does it appear that any 
effort whatever was made to procure the attendance of any of them. 
The circumstance suggested in the affidavit of O. F. Burckhardt 
that such attendance would hâve resulted in loss to the défendant 
Company is obviously without any force. 

The objections made and exceptions taken to the rulings of the 
court regarding certain questions to and answers made by some 
of the witnesses hâve not, in our opinion, sufficient merit to justify 
spécifie référence thereto. 

The judgment is affirmed. 
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MARYIAND DREDGING & CONTRACTING CO., Use of MARYLAND 
€ASUALTY CO. et al., v. HINES, Direttor General of Railroads, et al. 

(Circuit Court of Appeals, Fourth Circuit. December 21, 1920.) 

No. 1830. 

1. Carriers ©=280 (1) — Owe highest de£n:'ee of care to persons waiting to board 
train. 

Persons waiting to board a train, or in the act of doing so, at a place 
where they are invited to be, are entitled to receive from the carrier tlie 
higliest degree of care for their safety consistent witU the mode of convey- 
ance and Its practlcal opération. 
3. Carriers <©=>302(1) — Must fumish police force sufSeient to prevent an- 
ticipated erowding of passengers. 

Though carrier is not requlred to fumish a police force sufficient to 
overcome ail violence to passengers from strangers not reasonably to be 
expected, It must fumish sufficient force to protect the passengers from 
assaults or violence of other passengers or strangers, which are reason- 
ably to be expected, including the protection against the rush of a crowd 
trying to board a train at a station. 

3. CaiTiers €==287(1) — Not liable for failure to police military réservation. 

A carrier, which furnished to the United States government under con- 
tract a train to transport its workmen to a city from a station on fCe 
réservation, which was subjeet to exclusive control of military authori- 
ties and polleed by them, is not liable for injuries to a passenger crowd- 
ed under the train, because the police force furnished by the military 
authorities was insufficient to control the crowd. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by the Maryland Dredging & Contracting Company, for the 
use of the Maryland Casnalty Company and Frank O. Stromberg, 
against Walker D. Hines, Director General of Railroads, and another. 
Judgment for défendants on a directed verdict, and plaintifï brings er- 
ror. Affirmed. 

Albert J. Fleischmann, of Baltimore, Md. (H. Mortimer Kremer, of 
Baltimore, Md., on the brief), for plaintifï in error. 

Shirley Carter, of Baltimore, Md., for défendants in error. 

Before KNAPP and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In December, 1918, the United States 
government was constructing a spur track as a military road from 
Aberdeen, a station on the Pennsylvania Railroad, into the proving 
grounds near by. The work was donc under contract by the Maryland 
Dredging Company. The Director General, operating the Pennsyl- 
vania Railroad Company, ran a work train from Baltimore to Aber- 
deen to carry the men engaged in the construction of the road and oth- 
er work in the proving grounds. When five or six miles of the military 
road had been built, the War Department contracted with the Director 
General to run from Aberdeen a work train on the government spur 
track to its end, so as to carry the workmen into the proving grounds 
and bring them back to Baltimore. The compensation for this service 

<g;=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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mto the proving grounds was not on a basis of f are for each workman, 
but was a fixed sum a day for the use of the locomotive and cars and 
the service of the crew, The Director General had no other right, au- 
thority, or duty connected with this military spur track beyond the 
running of this train and the carrying of the workmen. The military 
authQjrities ran on the, s^me. track a small. locomotive and cars for other 
purposes. Within the proving grounds ail the facilities for taking on 
and discharging paSsengers' were under the control and direction of the 
War Department. • About 2,000 men were carried on each work train, 
and every day, when the train arrived to take the workmen back to 
Baltimore, there was a rusn to get on and secure seats. There were no 
platforms, no gâtes, no guard rails. The military authorities under- 
took to police the place where the workmen got on the cars with armed 
soldiers. This military police was never sufBcient in number, however, 
to prevent the rush, and Sometimes no police was provided. 

On Saturday, December 17, 1918, the plaintiff Frank O. Stromberg, 
one of the workmen employed by the Maryland Dredging & Contract- 
ing Company, when trying to get on the train in the gênerai rush, was 
thrown under the car by the crowd and had bis foot eut ofï. This 
action was brought by bim to recover damages, on the allégation that 
the Director General was négligent in failing to furnish a safe place 
for him as a pa^senger to take the train. On évidence, the substance of 
which is stated above, the District Judge directed a verdict for the de- 
fendant. ■ 

[1,2] The gênerai ruie is well established. Persons waiting to 
board a train, or in the act of doing so at a place where they are in- 
vited to be, are entitled to receive frôm the carrier the highest degree 
of care for their saf ety consistent with the mode of conveyance and its 
practical opération. Carriers are not required to furnish a police force 
sufficient to overcome ail violence of other passengers or strangers, 
when such violence is not to be reasonably expected ; but the carrier 
is required to furnish sufficient police force to protect its passengers 
from the assaults or violence of other passengers or strangers which 
might reasonably bè expected, and to see that its police perform their 
duty. This obligation extends to the protection of passengers against 
the rush of a crowd of persons trying to get on the train, where such a 
crowd is usual at the boarding place of the carrier. Kuhlen v. Boston, 
etc., Rrd. Co., 193 Mass. 341, 79 N. E. 815, 7 h. R. A. (N. S.) 729, 
118 Am. St. Rep. 516; Dixon v. Great Falls, etc., Rrd. Co., 38 App. 
D. C. 591, 28 Ann. Cas. 571, and note. 

[3] Thèse duties and obligatipns dépend, however, on the authority 
an4 power of the carrier to control and police the place where passen- 
gers take the train. Hère the place for boarding the train was owned 
by the government, in the possession and control of the military au- 
thorities, and the carrier had acquired no right and assumed no duty, 
except to run a locomotive and cars safely on the military spur track, 
and to proyide so far as it could for the safety of passengers after 
they had boarded the train and thus corne under the protection of the 
train crew. The military authorities, so far from consenting to the 
carrier's exercising control of the place for boarding the train, had 
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themselves assumée! the duty of policing it and restraining the crowd 
of workers. 

The case is entirely apart from those cases holding one connecting 
carrier Hable for the négligence of anothèr, and a lessor liable for 
the négligence of a lessee, on the ground of impiited agency. 

The plaintiff relies on Littlejohn v. Fitchburg R. Co., 148 Mass. 478, 
20 N. Ê. 103, 2 L,. R. A. 502, laying down this proposition: 

"If the (langer might hâve been discovored by * * * due care, the 
défendant will be liable, whether the defeet was in the original construction 
of the road, or was due to a failure on the part of the eommonwealtli to make 
necessary repairs, or however otherwise it may hâve been caused. If the 
défendant oarried its passengers into a place which it knew or ought to hâve 
known was dangerous, it was négligent, although It did not create, and had 
no right to remove, the danger." 

As a gênerai proposition this is Sound; but surely it cannot be ex- 
tended to require the refusai of the défendant to carry oiit its contract 
with the government to run its train in the réservation carrying work- 
men, because the government did not safely police a boarding station 
under its exclusive control. 

The relation of the carrier to the boarding station was analogous 
rather to that of a surface street railway company to boarding places 
on the streets. Since the streets are not under its control, a street rail- 
way company is not ordinarily held responsible for the condition of the 
streets or for the crowds rushing to its cars. Ça,ses on this subject are 
cited in 10 Corpus Juris, p. 913. 

In Bryson v. Hines, Director General and Atlantic Coast Une Rrd. 
Co., 268 Fed. 290, cars were run into the government property at 
Camp Jackson, to be loaded with soldiers for transportation. There 
was a derailment, and actions for damages for the death of two 
soldiers. This court said: 

"We think there can be no recovery for négligence in putting lîght wooden 
cars between heavy steel cars, in conséquence of which the wooden cars were 
crushed by the derailment. The officers of the army had entire control of 
the arrangement of the cars, and for their négligence in this respect there 
was no right of action against either of the défendants." 

So hère, the military authorities having the entire authority and con- 
trol of policing the station for boarding the train, there can be no 
recovery against the Director General for failure to perform that 
service. 

Affirmed. 
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In re BRADLEY. 
Pétition of TODD. 

(Circuit Court of Appeals, Second Circuit. November 10, 1920.) 

No. 25. 

.1. Banliruptcy ©^éSÎ — Strong presumption sustains iindings of référée con- 
curred in by court. 

Wliere the District Court and the référée agrée, their conclusion as to 
facts wlll be accepted by the Circuit Court of Appeals, unless justice 
requires a différent conclusion. 

2. Bankruptcy "S^^eî — Mortgage to mlnor chiidren held valid. 

lii proceedlng to détermine right to proceeds of property sold free 
from lien of mortgages to bankrupt's daughters, flndings of a référée, 
concurred in by the District Court, that the mortgage was valid as secur- 
ing funds of the daughters, for which he had been trustée for more than 
10 years, ?ield sustained by the évidence. 

Pétition to Révise Order of the District Court of the United States 
for the District of Connecticut. 

In the matter' of Walter H. Bradley, bankrupt. James E. Todd, 
trustée, appeals from, and also pétition to revise, order of District 
Court. Pétition dismissed. Affirmed on appeal. 

For opinion below, see 263 Ked. 446. 

Stoddard, Goodhart & Stoddard and Bristol & White, ail of New 
Haven, Conn. (Robert C. Stoddard and Frederick H. Wiggin, both of 
New Haven, Conn,, of counsel), for appellant. 

Slade, Slade & Slade, of New York City, and Harry W. Asher, of 
New Haven, Conn. (Benjamin Slade, of New York City, of counsel), 
for respondents. 

Before WARD, ROGERS and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Appellant seeks to review the resuit be- 
low by a pétition to revise, as well as an appeal. We are of the opin- 
ion that his proper procédure is by an appeal, and the pétition to re- 
vise is therefore dismissed. 

[1, 2] Walter H. Bradley was adjudicated a bankrupt on November 
1, 1915, on a voluntary pétition. He filed his schedules in bankruptcy 
and, under Schedule B, described as "Location and description of ail 
real estate owned by the debtor or held by him," he described two 
pièces of property, giving the value of one as $20,000, with incum- 
brances thereon of $10,000 to Esther and Helen Bradley, and valued 
a second pièce at $25,000, with incumbrances thereon of $10,000 to 
Barbara Ploegar and a $30,000 mortgage to Helen T. Bradley. 

Thèse second mortgages on each of the parcels named his minor 
daughters as mortgagees. They were aged, respectively, 12 and 17 
years. On a pétition of the trustée and on an order of the référée, the 
two pièces of property were sold free of the mortgages to the minor 
chiidren of the bankrupt, and netted in proceeds above the first mort- 
gages $20,050, and this sum is now in the hands of the trustée. The 

®::^For otber cases see same topic & KKY-NUMJBER in ail Key-Numberod Digests & Indexe» 
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questîoh présentée! on this appeal is : To whom does this $20,050 be- 
long? The trustée claims that the mortgages were placed upon the 
property to hinder, delay, and defraud the creditors of the bankrupt; 
the guardian appointed by the court contends that this surplus money 
belongs to the minor children of the bankrupt in satisfaction of their 
second mortgages. 

The District Court has confirmed the détermination of the référée 
in bankruptcy, holding that the mortgages were valid, and were not 
made to hinder, delay, or defraud the creditors, and that the surplus 
money properly belongs to the minor children in satisfaction of their 
mortgages. There are facts in this record which justify the findings 
below. 

It appears that the bankrupt, for more than 10 years prior to the 
adjudication in bankruptcy, was trustée of his minor children's estate; 
that is, Esther A. and Helen T. Bradley. He bought and sold various 
properties and made investments of their funds. At the time of the 
purchase of the real estate in question, on which the tvvo mortgages 
were placed, the bankrupt requested the deeds to be made in his name 
as trustée for the children ; but upon légal advice, which he sought, the 
title of the property was taken in his individual name, and mortgages 
were executed to the children for an amount sufficient to cover the 
purchase price and cost of contemplated improvements of the property. 
The property in question was thus purchased with funds belonging to 
the children. It appears that in 1902 Mrs. Bradley, the wife of the 
bankrupt, with her own money, purchased a one-half interest in a hôtel 
located at Ithaca, N. Y. This one-half interest she conveyed to her 
husband, as trustée, for her children under a trust agreement, in writ- 
ing, which was dated March 11, 1902, and duly recorded in the county 
where the hôtel property was located. 

Between 1890 and 1907, the évidence indicates that the bankrupt 
lost a large sum of money in a business enterprise. Since 1907 he has 
had no property. The one-half interest in the hôtel, covered by the 
trust agreement, netted a return of $3,500 per year. This was sold in 
1913 for $40,000. Investments were then made in stocks and a large 
profit realized, and the fund in question grew to $100,000. It also ap- 
pears that the bankrupt handled property belonging to the children in 
the capacity of a guardian, which came from their grandmother, and 
which was given to them during her lifetime. This he invested in 
real estate and stocks. The bankrupt, as such trustée and guardian, 
from time to time, collected the income and profits belonging to this 
trust estate and the guardian estate, and at times made other invest- 
ments for them. He states that one of the reasons the real property in 
question was purchased was that, after advice and co-operation of his 
wife, it was agreed to purchase it for the purpose of starting one of the 
children in a musical studio with her teacher. For this purpose, a 
loan of $8,000 was obtained from a bank at Meridan and borrowed in 
his capacity as guardian, for which he gave the bank collatéral security 
belonging to his wards. 

Between January and February, 1915, the bankrupt, as trustée, re- 
ceived $20,000 due to his cestui que trusts, on a promissory note dated 
269 F.— 50 
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July 1, 1909,. and thîs for'moneys: due the.bahkrupt^s children, loane<l 
by them to the Bergen Company. And oh January 1, 1915, the bank- 
rupt, as trustée, received from the Bergen Company a check for $2,- 
900 in part payment of moneys due from the Bergen Company to his 
children. ' On May 7, 1915, as trustée,: he réceived from the Bergen 
Company a check for $4,000. It appears that thèse funds were used 
for the purchase priée of the property in question. He paid $7,000 for 
the Collège street property and for the other property $11,000. He 
had procured toward the purchase price thé additional sum, which was 
to be used for contemplated improvements on the property, part of 
which improvements were made prior to the bankruptcy. The référée 
has found that thèse funds, used in the purchase of the property, be- 
long to the children. The District Court approved that finding. This 
record reveals a désire, abundantly proved, on the part of the bank- 
rupt and his wife, to préserve this money for the benefit of their chil- 
dren, and the taking of the title in the way it was taken was pursuant 
to the advice of counsel. Where both the District Court and the réf- 
érée pgree, their conclusions will be accepted by the Circuit Court of 
Appeals, unless justice requires a différent conclusion. Salsbury v. 
Blackford, 204 Fed. 438, 122 C. C. A. 624, 29 Am. Bankr. R. 320; In 
re Lawrence, 134 Fed. 843, 13 Am. Bankr. R. 798; Poff v. Adams, 226 
Fed. 187, 141 C. C. A. 185, 35 Am. Bankr. R. 307. 

It is further contended that the amount of the mortgages on the two 
pièces of property amountirg to $40,000, was so much in excess of the 
purchase that it is an indication of" fraud. The évidence disclosed, 
however, that at the time of purchase the bankrupt intended to im- 
prove the property, Even though the mortgage did not state the exact 
transaction as to future indebtedness, it recites a présent indebtedness. 
It is cléar hère that the bankrupt did owe his daughters funds to the 
extent of $20,000. He was' justified, if such was the fact, to give the 
mortgages for the amount owed as trustée. The past considération 
was for this amount, and was sufificient. It was given four months 
before the filing of the pétition, and is not a fraud as against creditors. 

The decree below is affirmed. 



RICHMAN V. MULCAHY & 6IBS0N, Inc., To Use Of NATIONAL SURE- 

TY CO. 

(Circuit Court of Appeals, Thlrd Circuit. January 26, 1021. Rehearing De- 

nled Marcli 3, 1921.) 

No. 2601. 

1. Judgment '©==>942 — In action on judgment of state court, it is assumeci that 
party was proper y sub'stituted as piaîntiff in staté court, though recofil 
contains no spécifie order. 

In an action at law in a fédéral court of a district in one state on ,{ 
judgment obtained in the court of another state, tlie judgment against 
the défendant as substituted plàintiff on a counterclaim in the state 
court must stand, although the judgment roU from the state court con- 
tains no spécifie order of substitution, as In the absence of proof to the 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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contrary thc récitals and decree must stand above unsubstantiated at- 
tack. 
2. Trial ®=>177 — Both parties concluded by flnding of court on joint request 
for flnding. 

Action of tlie parties in praying the court for bindlng instructions in 
tlieir favor, respectively, on a matter involving a fact, was équivalent to 
a joint request for a flnding of fact by the court, and when the court, 
acting upon such request, directed the jury to find for one of thè parties, 
both are concluded by Its flnding. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. W. Thompson, Judge.. 

Action at law by Mulcahy & Gibson, Incorporated, to the use of the 
National Surety Company, against Joseph A. Richman on a foreign 
judgment. Judgment for plaintifï (265 Fed. 733), and défendant 
brings error. Affirmed. 

Paul Reilly and William W. ' Mentzinger, Jr., both of Philadelphia, 
Pa., for plaintifif in error. ■ 

■ C. Wilfred Conard and Conard, Middleton & Orr, ail of Philadel- 
phia, Pa., for défendant in error. 

Before BUFFINGTON and WOOELEY, Circuit JudgeS, and BO- 
DINE, District Judge. 

BODINE, District Judge. Mulcahy & Gibson, a corporation of the 
.State of New .York, to the use of National Surety Company, brought an 
action in the United States District Court for the Eastern District of 
Pennsylvania against Joseph A. Richman, a citizen and résident of the 
State of Pennsylvania upon a judgment obtained in the Suprême Court 
of the State of New York. The exemplified copy of the judgment rec- 
ord, upon which the suit was predicated, introduced in évidence at the 
trial, shows that Charles Somberg commenced a suit in the Suprême 
Court of the state of New York against Mulcahy & Gibson and others 
upon a written contract assigned to him by Richman. Mulcahy & Gib- 
son filed a counterclaim, based upon an alleged liability of Richman to 
ihem. The issue raised by thèse pleadings, as appears fromthe déci- 
sion and notice of filing entered in the New York court, was tried by 
the court, without a jury, for a period of five days. The décision and 
notice are captioned in the cause, and show Joseph A. Richman as sub- 
stituted plaintifif, in place of Charles Somberg, plaintiff, and after nam- 
ing the counsel appearing for Richman, and after reciting the acts done 
by Joseph A. Richman and the acts done by Mulcahy & Gibson, In- 
corporated, awards a judgment against said Richman. The judgment, 
as entered, likewise shows in the caption Joseph A. Richman as sub- 
stituted plaintiff in place of Charles Somberg, and orders in formai 
language that Mulcahy & Gibson do recover a judgment against the 
plaintiff, Joseph A. Richman, naming him, upon the counterclaim 
pleaded. 

[1] So ,much of the, judgment roU in the Suprême Court has been 
referred to, for the reàson that counsel {or the plaintiff in error ar- 
gued in this court that the judgment in the Suprême Court of the 

<®=3For other cases see Éame fopîc & KBY-NUMBER in ail Key-Nùmbered Dlgests & Indexée 
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State of New York was entered without notice to Richman and with- 
out his appearing in the cause. Thèse assertions are at variance with 
the recitations in the New York proceedings, and although the pro- 
ceedings in New York nowhere contains a spécifie order of substitu- 
tion, the proceedings are o£ such a character that, if full faith and 
crédit is to be given to them, it necessarily follows that, in the absence 
of proof to the contrary, the récitals and decrees must stand above un- 
substantiated attack. 

At the trial, the plaintiff rested upon proving an exemplified copy o£ 
the judgment roU in the New York action, The défendant, having of- 
fered in évidence the charter of the Natioijal Surety Company, for the 
alleged purpose of showing the limit of Jts corporate powers, rested. 
The learned trial judge directed a verdict for Mulcahy & Gibson on the 
judgment obtained in the state of New Yoïk. The errors assigned re- 
late to this action. 

A presumption naturally arises in favor of the validity of a judg- 
ment obtained in the courts of another jurisdiction ; the plaintiff having 
offered in évidence the judgment roll, and the défendant having failed 
to offer any évidence affecting the validity, or, indeed, that neither per- 
sonally nor by counsel did he hâve a hearing, there was no évidence 
upon which the trial judge could do otherwise than direct a verdict for 
the plaintiff. 

f2l The action of the parties (in praying the court for binding in- 
structions in their favor respectively on a matter involving a fact) was 
équivalent to a joint request for a finding of fact by the court, and 
when the court, acting upon such request, directs the jury to find for 
one of the parties, both are concluded on its finding. Beutell v. Mag- 
one, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654; Williams v. Vree- 
land, 244 ïed. 346, 353, 156 C. C. A. 632. 



CONNELLY v. ALLEN. 

(Circuit Court of Appeals, Thlrd Circuit. January 13, 1921.) >. 

No. 2556. 

1. Master and servant «S^SSCS) — Valuntcer assisting employé not fellow 
servant. 

Where plaintiff railroad employé liad voluntarily assisted défendant 
eontractor's employé in unloading coal cars, and was seeking a place ol 
safety when injured, he was not then a fellow servant of defendant's em- 
ployé, since the voluntary service had termipated. 

3. Master and servant <§=>304 — Moving crâne held négligence as to volunteer 
assisting employé. 

Where plaintifï railroad employé voluntarily assisted défendant eon- 
tractor's employé in unloading a coal car, It was négligence for defend- 
ant's employé to move the crâne, after promising not to do so, and while 
knowing that plaintili: was still in danger. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

<g=jFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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Action by Andrew Allen against Patrick Connelly. Judgment for 
plaintifîf, and défendant brings errer. Affirmed. 

Marshall Van Winkle, of Jersey City, N. J., for plaintiff in error. 

Benjamin J. Spitz, of Paterson, N. ]., and Joseph A. Shay, of New 
York City, for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and BO- 
DINE, District Judge. 

BODINE, District Judge. Andrew Allen, the plaintiff below, a 
young man of 23 years of âge, was employed on the evening of Septem- 
ber 27, 1917, and for some time prior thereto, by the Erie Railroad 
Company as a checker in the Croxton yards in Jersey City. Patrick 
Connelly, the défendant below, had a contract with the Erie Railroad 
Company for unloading coal cars; the unloading being accomplished 
by means of a locomotive crâne. Allen's duty was to check up the 
number of cars unloaded by Connelly — their capacity and weight. The 
work did not consume his entire time, but necessitated his présence in 
the yard during the period that he was on duty. At about 8 o'clock 
on the evening in question, Connelly's locomotive crâne was in the 
lower part of the yard for the purpose of taking on water. The water 
was taken by means of a hose from a water tower. The testimony of 
Allen was to the effect that Connelly's fireman asked him to hand up 
the hose, so that the tank on the crâne might be fiUed. To reach the 
hose, Allen was obliged to climb over coal, which was piled up about 
3 feet high along the track. In order to facilitate the filling of the 
tank, the locomotive crâne had been swung around, so that the boom, 
as well as the cab from which the crâne was operated, was horizontally 
across the track. The tank being filled, the hose was handed to Allen 
by the fireman, and he shut off the water "and hollered at the engineer 
to wait a moment until [he] got out of the way," and he answered he 
would. Just as Allen cleared the machine, the engineer started up the 
engine to turn the crâne back in place, and Allen was struck and 
seriously injured. Allen's story was controverted by witnesses called 
by the défendant. 

[1, 2] The learned trial judge charged the jury, in part, in the fol- 
lowing language : 

"If you tinU, therefore, that his [Allen's] account of how the accident oc- 
curred is the correct one and not the account as alleged by the défendant, 
then the défendant was under the duty to use that degree of care which a 
reasonably prudent person would hâve exercised under the circumstances, 
at that time and place, in order not to injure the plaintiff. * * * Now, 
if you turn to the other slde and believe the statement of the plaintiff, that 
he told the engineer to wait until he got out of the way, and he was not 
upon the crâne, then It was the duty of the défendant, through his agents 
and servants, to use the care and caution that a reasonably prudent man 
would hâve exercised in order not to injure the plaintiff; and if the serv- 
ants and agents and employés did not use that care, and the plaintiff was 
injured in conséquence, then the défendant is liable." 

This charge, in the light of the testimony, was in ail respects prop- 
er. Allen was in no sensé the fellow servant of the defendant's em- 
ployé at the time he was injured, if the jury believed his story. The 
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only thing that remained to be donc was for Allen to gain a point of 
safety. The voluntary service he had rendered had terminated. Th'e 
jury must hâve believed his story in this respect, and also when he 
said that the defendant's employé knew the danger Allen was in. It 
was, theref ore, clearly négligent for the defendant's eiriployé to put in 
motion a force which he promised not to do, which force, the jury 
found, caused the injury to Allen. Thèse circumstances take the case 
out of the line of cases typified by Kierman v. New Jersey Ice Co., 74 
N. Y. Law, 175, 63 Atl. 999, where a person is injured by the act of 
a servant while riding on a wagon or a street car, or other unau- 
thorized .place. There was clearly a duty lipon the defendant's employé 
to use reasonable care under the circumstances, and the jury found that 
he did not. 

The other assignments of error are without merit, in that they over- 
look the fact that Allen's service had terminated, and that he was 
seeking a place of safety, had apprised the defendant's eniployé of his 
position of danger, and secured the promise to delay until he gained a 
point of\safety. 

The judgment below is affivmed. 



FORÉIGN ^ DOMESTIC TRANSP. CORPORATION v. CtRTIS. 

(Circuit Court of Appeais, Tlilrd Circuit. January 13, 1921.) 

No. 2569. 

App«al and error <S=>215(1) — Instruction authorizing verdict of no cause of 
action, instead of nominal damages, held not réversible, in absence of ob- 
jection. 

In an action agaînst tUe seller of a ship for the cost of repairs necessary 
to Biake the shlp conform to the warranty Of seaworthiness, where the 
évidence showed that some of the repairs were necessar.y for that purpose, 
but that other repairs were in the nature of iuiprovements, and furnislied 
no basis for determining the proportion of the necessary repairs, or their 
cost, an instruction, not objected to at the trial, that If the évidence did 
not enable the jury to caleulate the cost of the necessary repairs Ayitli 
reasonable certainty, the verdict should be no cause of action, does nOt 
require reversai, although plaintlfC was eutitled at least to nominal 
damages. 

In Error to the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

Action by the Foreign & Domestic Transportation Corporation 
against Asher Curtis. Judgment for défendant, and plaintifï brings 
error. Afhrmed. 

John M. Enright and McDermott & Enright, ail of Jersey City, N. 
J.,_ for plaintiiï in error. 

David A. Newton, of Jersey City, N. J., and George S. Hobart, of 
Newark, N. J., for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and BO- 
DINE, District Judge. 

(®:=5For' other casés see same topic & KEY-NtJMBBR iu ail Key-Numbered Dlgests & Indexes 
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BODIXE, District Judge. Asher Curtis, tiie owner of a seven im- 
diviHed sixty-fourths interest in the schooner Benjamin A. Van Brunt, 
for himself and others, on April 24, 1916, entered into a contract for 
the sale of the vessel. The contract contained a clause that the vessel 
was guaranteed sound and seaworthy. Mr. Curtis, having acquired 
the interest of the other owners in the meantime, delivered a bill of 
sale, without warranty, for the vessel, and she was accepted by the 
plaintif? corporation, which subséquent to the acceptance of her had 
certain repairs made, part of which were claimed to be necessary in 
order to render her sound and seaworthy. 

The plaintiff brought this action for breach of the warranty con- 
tained in the contract for sale, seeking as damages the cost of such re- 
pairs. The jury having determined in favor of the défendant, there 
is no need to pass upon the propriety of the maintenance of the plain- 
tiff's action, but by reason thereof no inference is to be drawn that the 
previous warranty was not merged in the bill of sale without warranty 
and the acceptance of the vessel by the plaintifï after inspection. Dur- 
ing the course of the trial, it developed that the plaintiff's proof of dam- 
ages showed that some of the expenses were incurred for improve- 
ments and betterments in the vessel and others for making her sound 
and seaworthy. There was no attempt made at segregating the ex- 
penses, nor were any witnesses called who could furnish the jury with 
any idea as to what part of the expenses wére incident to making the 
vessel sound and seaworthy and what part were for betterments and 
improvements upon her. 

The question of damages was submitted to the jury by the trial judge 
in the following language : 

"If you .sliould flnd that part of the work was necessary to make her sound 
and put her in a seaworthy condition, aud the other part wliich was done by 
tlie plaintiff was not necessary, and you cannot separate them frona the évi- 
dence wliich has been presented, so that you can calculate with reasonable 
certainty the cost of tliat which was necessary, then you would not be al- 
lowed to guess and estiniate it upon some hasis not presented to you hère in 
the testimony ; and in that event your verdict would be 'no cause of action,' 
Iiecause you could not reach a conclusion as to what was necessarily re- 
quired to make her sound and put her in a seaworthy condition." 

The charge, in substance, correctly states the rule of damages in 
contract actions, except in the use of the words "no cause of action," 
which we hâve italicized. Error was assigned, in that the trial judge 
should hâve substituted "nominal damages" for the words "no cause of 
action." This inadvertence of the trial judge, if error, was not called 
to bis attention. Had it been called to his attention, it no doubt would 
hâve been corrected, for it is obvions that the party who has proved a 
cause of action is entitled to at least nominal damages. The substitu- 
tion, however, of such language in the charge, would hâve made no 
substantial différence in the findings of the jury, for the only différence 
which the use of the words "nominal damages" would hâve made 
would hâve been the carrying of a certain amount of costs. 

No other error appearing in the record, and this now alleged error 
not having been brought to the attention of the trial judge, the judg- 
ment is affirmed, with costs. 
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SIGMUND ULLMAN CO. v. CABOT. 

(Circuit Court of Appeals, Second Circuit. November 24, 1920.) 

No. 44. 

Sales <S=81(6) — Contract for one year expired at end of year. 

Under a coiitraet by plaintiiï to deliver to défendant flve cars of carbon 
black during 1915, witli privilège to défendant to caneel tbe contract for 
whatever quantlty not required during tlie year, défendant held not 
entitled to subsequently demand delivery of tlie quantlty not taken during 
tbe year. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Godfrey L,. Cabot against the Sigmund Ullman 
Company. Judgment for plaintiiï, and défendant brings error. Af- 
firmed. 

Paskus, Gordon & Hyman, of New York City (A. B. Hyman, of 
New York City, of counsel), for plaintiff in error. 
James L- Putnam, of New York City, for défendant in error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. July 21, 1915, the plaintiff, Cabot, agreed 
to deliver to the Ullman Company, défendant, five cars of carbon 
black during the year 1915 at 4^4 cents per pound, upon the following 
terms : 

"Wé hereby agrée to take five cars of G Klf carbon blaclî in addition to 
our contracts of May 1, 1913, and April 9, 1915. Tbis black to be taken during 
the year 1915, sanie terms and conditions as on our contracts, the price to 
be 4y2C. per poUnd. 

"It is understood that if we do not require this quantlty of black during 
tbe year 1915, we are privlleged to caneel the contract for whatever quantlty 
we haye not taken." 

September 26, 1917, Cabot agreed to deliver to the défendant and the 
défendant agreed to take 24 cars of carbon black at 20 cents per pound, 
subsequently reduced by agreement to 15 cents. 

Cabot brought this action to recover the price of one car shipped in 
March, 1918, at 15 cents per pound, $4,826.25. The Ullman Company 
pleaded as a set-off that Cabot had failed to deliver two cars under 
the contract of July 21, 1915, to its damage $3,392.85, and tendered 
the différence between the amount of its damage aforesaid and the 
sum sued for, $4,826.25, viz. $1,433.40. 

September 26, 1915, Cabot asked the Ullman Company for shipping 
instructions for the three cars then undelivered under the contract of 
July 21, 1915, but only an order of December 20, 1915, for one car 
was given in 1915. 

Judge Mack held that the contract of July 21, 1915, gave the plaintiff 
an option to take any or ail of five cars in 1915 and, no orders having 
been given in that year for the two undelivered cars, the option termi- 
nated, and they could not be ordered out subsequently. Accordingiy 
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he fîirected a verdict for the plaintiff, and the défendant took thîs writ 
of error. 

The Ullman Company contends that, as it did not expressly cancel 
the contract of July 21, 1915, it continued in force. We think the 
contract was rightly construed, because it was intended to meet the 
Ullman Company's requirements in 1915, and the cars were to be or- 
dered in that year, af ter which it expired by its own limitation. 

The judgment is afiïrmed. 



PEOPLE'S NAV. CO., Inc., et aJ. v. TOXEY et al. 
TOXEY et al. v. PEOPLE'S NAV. CO., Inc., et aL 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1920.) 
Nos. 1833, 1834. 

Shipping <^=>203 — Statute limiting liability should be liberally construed. 

Rev. St. § 4283 (Comp. St. § 8021), limiting the liability of a ve.ssel own- 
er for loss incurred without knowledge to the value of the owners' interest 
in the vessel and her freight then pending, should be liberally construed 
in favor of shipowners, so as to encourage shipbuilding and the employ- 
ment of ships in commerce. 

Appeals from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Pétition by the People's Navigation Company, Incorporated, and 
others for limitation of liability, opposed by A. E. Toxey and others. 
From a decree of the District Court (261 Fed. 797), denying the 
pétition, both parties appeal. Affirmed. 

Edward R. Baird, Jr., of Norfolk, Va. (Baird & White, of Norfolk, 
Va., on the brief), for People's Nav. Co., Inc. 

S. M. Brandt, of Norfolk, Va. (John W. Oast, Jr., and H. A. Sacks, 
both of Norfolk, Va., on the brief), for administratrices of W. N. 
Kinsey and Freeman Coleman. 

Léon T. Seawell, of Norfolk, Va. (Hughes, Little & Seawell, of 
Norfolk, Va., and E. F. Aydiett, of Elizabeth City, N. C, on the brief), 
for A. F. Toxey & Co., W. J. Woodley, C. W. Stevens & Co., Inc., 
executors of J. B. Flora, and W. H. Weatherly & Co. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

WOODS, Circuit Judge. [1] Section 4283 of the Revised Statutes 
provides : 

"The liability of the owner of any vessel, for any embezzlement, loss, or 
destruction, bj' any person, of any property, goods, or merchandise, shipped 
or put on board of such vessel, or for any loss, damage, or injury by collision, 
or for any act, matter, or thlng lost, damage, or forfeiture, done, occasioned, 
or incurred, without the privity, or knowledge of such owner or owners, shall 
in no case exçeed the amount or value of the interest of such owner in such 
vessel, and her freight then pendlng." Compiled Statutes, § 8021. 
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We not only recognize, but are in full sympathy with, thé numerous 
authorities holding that this act should be liberally construed in favor 
of shipowners, so as to encourage shipbuilding, and the employment of 
ships in commerce. Providence & New York Steamship Co. v. Hill 
Manufacturing Co., 109 U. S. 578, 3 Sup. Ct. 379, 617, 27 L. Ed. 
1038; Butler v. Boston & Savannah Steamship Co., 130 U. S. 527, 
9 Sup. Ct. 612, 32 L. Ed. 1017; Capitol Transportation Co. v. Cambria 
Steel Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 E. Ed. 631. In this case 
the testimony is conflicting as to the cause of the explosion, the condi- 
tion of the boilers of the vessel and the knowledge of the owners of the 
alleged unsafe condition of the boilers. On ail of thèse vital issues, 
however, the conclusion of the District Court is supported by very 
strong évidence — so strong that we are unable to say that even the pré- 
pondérance is against his conclusion. 

It follows that the decree of the District Court must be affirmed. 
Analysis of the testimony would be of no value. 

Affirmed. 



W. H. BAKER, Inc., et al. v. MONARCH WHOLESALE MERCANTILE CO. 

(Circuit Court of Appeals, Fifth Circuit. January 6, 1921.) 

No. sei.'i. 

Bankruptcy ®=»63 — Pétition by corporation for dissolution under state laws 
does not authorize involuntary proceedings against it. 

The filing by a Texas corporation, wliich had paid or was able to pay 
ail Its creditors, of a pétition for dissolution under Rev. St. Tes. 1911, 
arts. 1205-1207, does not authorize the creditors to hâve the corporation 
adjudged an involuntary bankrupt. 

Appeal îrom the District Court of the United States for the East- 
ern District of Texas ; W. Lee Estes, Judge. 

Involuntary pétition in bankruptcy by W. H. Baker, Incorporated, 
and othérs, against the Monarch Wholesale Mercantile Company. 
From a judgment denying the adjudication and dismissing the pétition, 
petitioners and intervening creditors appeal. Affirmed. 

Hopkins & Jackson, of Denton, Tex. (George M. Hopkins, of Den- 
ton, Tex., of counsel), for appellants. 

W. E. Hay, of Sherman, Tex., for appellee. . 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Appellee, a Texas corporation, applied to 
the Secretary of State for dissolution, under the provisions of articles 
1205, 1206, and 1207, Texas Revised Civil Statutes of 1911. 

Appellants claimed to be creditors, and three of them seized upon 
this procédure by appellee for its corporate dissolution as an act of 
bankruptcy, and the other creditors intervened. Appellee promptly 
paid the petitioning creditors, other than W. H. Baker, Incorporated, 
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and paid into the registry of the court, after tender and refusai, the 
amount of $246.24 claimed to be due it, together with interest. 

The court found that appellee had paid ofï and discharged its debts 
to intervening and ail other creditors before either the application for 
dissolution or pétition in bankruptcy. The évidence is not presented to 
us, and it is therefore assumed that the court decided correctly upon 
the issues of fact. The court also allowed, upon consent of appellee, 
an attorney's fee for W. H. Baker, Incorporated, of $250. 

The utmost claimed by appellants is technical error in denying an 
adjudication and in dismissing the pétition. Appellants hâve failed 
to show any injury resulting to any of them. If appellee committed 
any act of bankruptcy at ail, it consisted solely in the circumstance that 
it availed itself of the laws of Texas, which provide a method for the 
dissolution of corporations. 

The bankruptcy statute was not enacted for the purpose of enabling 
creditors to hârass a debtor, or to prevent a debtor corporation from 
resorting to the laws of the state which created it for the purpose of 
winding up its afïairs and procuring its dissolution. It would be mère 
officious interférence with salutary statutory provisions of Texas to 
force the dissolution of appellee through bankruptcy proceedings. 

The appeal is wholly without merit, and the judgment is affirmed 



In re CARLUCCI STONE CO. 

(District Court, M. D. Pennsylvania. Deccmbor 28, 1920.) 
No. 2437. 

1. Bankruptcy "S^SÎS — Pétition to reopen estate need not be formai, being 

suiiicient if showing estate was closed before fully administered. 

Under Bankruptcy Act, § 2, subd. 8 (Comp. St. S 0586), the proceedlng 
to reopen an estate need not be formai, and a pétition is suffieient to 
support an order to reopen, if It contains suffieient information to satisfy 
the court of the jurisdictioual fact that the estate was closed before fuUy 
administered. 

2. Banliruptcy ®=»372 — Wliere pétition allées assets of the banlirupt remain 

unadministered, court may reopen tiie proceedings. 

Wlien a pétition contains allégations of fact satisfying the conscience 
of the court, prima facie, that assets of the bankrupt remain unadmin- 
istered, the court in the exercise of its discrétion may reopen the proceed- 
ings. 

3. Bankruptcy <S=372 — Order reopening tlie estate will be reversed only for 

abuse of discrétion. 

An order reopening the estate of a bankrupt will be reversed only for an 
abuse of the discrétion of the court; that is, where the court acts arbi- 
trarily or without apparent reason and authority. 

In Bankruptcy. In the matter of the Carlucci Stone Company, 
bankrupt. Sur pétition to reopen estate for further proceedings. On 
rule to set aside the order reopening the estate. Rule dismissed. 

Lee P. Stark, of Scranton, Pa., for petitioner. 
John Memolo, of Scranton, Pa., for bankrupt. 
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WITMER, District Judge. On examination of the pétition it ap- 
pears that the order opening and referring for f urther proceedings was 
orderly, and founded on a pétition alleging the necessary jurisdictional 
facts. This is the only matter entitled to considération. Whether 
the trustée has a meritorious and valid claim against the bankrupt, on 
which he is endeavoring to recover by bill in equity iîled, is another 
matter, and will receive considération in its order. 

[1] Complaint is made that the opening order was ex parte. In 
answer it may be said that the proceeding to reopen, authorized by 
section 2, subdivision 8 of the Bankruptcy Act (Comp. St. § 9586), 
need net be formai. The order may be based on a pétition without 
technical conformity of any kind, if it contains sufficient information 
to satisfy the court of the necessary jurisdictional fact, to wit, that the 
estate was closed before it was fully administered. In re Newton (C. 
C. A. 8th Cir.) 6 Am. Bankr. R. 52, 107 Fed. 430, 49 C. C. A. 399; 
In re Graff et al. (C. C. A. 2d Cir.) 250 Fed. 997, 163 C. C. A. 247. 

[2,3] When the pétition contains allégations of fact satisfying the 
conscience of the court, prima facie, that assets of the bankrupt remain 
unadministered, the court, in the exercise of its discrétion, may reopen 
the proceedings. Matter of Paine (D. C.) 11 Am. Bankr. R. 351, 127 
Fed. 246. It is only for the abuse of discrétion that the court will 
be reversed; that is, where the court acts arbitrarily, or without ap- 
parent reason and authority. In re Goldman, 11 Am. Bankr. R. 707, 
129 Fed. 212, 63 C. C. A. 370. 

Such has not been the case hère. The pétition on which the order 
was based contains the required information supporting the order en- 
tered, and the same will not be disturbed. 

The rule to set aside is dismissed, at the cost of the petitioner. 



THE COCA-COLA BOTTLING CO. v. THE COCA-COLA CO. 

(District Court, D. Delaware. November 8, 1920.) 

No. 389. 

1. Evidence "Ss^SOÎCS) — Antécédent negwtiations inadmissible t» vary con- 
tracts. 

Persons who put thelr contracts In writing must, In the absence of 
fraud, accident, or niistake, be taken to hâve emhodied their whole en- 
gagement therein, so that its terms may net be varied or controUed by 
antécédent negotiatlons or déclarations. 
3. Contracts 'Ss'ieO — Construed In light of conditions to give effect to inten- 
tion of parties. 

The court, In ascertalning and giving effect to the mutual intentions 
of the parties as expressed in a writtcn contract, may, and should so far 
as possible, put itself in the position of the parties to the contract and 
examine into the circumstances under which it was made. 

3. Contracts <®=>147(3) — Construedi as a wiiole. 

The intentions of the parties as expressed in the contract must be as- 
certdined from the agreement as a whole, and from ail its terms con- 
sidered together, since the entire Intention of the parties was not ex- 
pressed in any one clause. 
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4. Contra«ts «©='143 — Meaning not to be defeated by construction to accomplish 

good. 

In construing eontracts, the court must be on guard lest under the 
guise o£ construction to britig about some ultlmate good, or to thwart an 
apparent wrong, or prevent liardsbip, a contract différent from that made 
by tlie parties be built'up. 

5. Property <®='2 — Sales «S^IO — Secret process is salable property. 

A secret process or formula for tlie manufacture of an article Is one in 
which property rigjits can exist, and such rigbts can be sold in whole 
or in part, so long as the process remains valuable because it is secret. 

6. Contracts <S=>118 — Covenant not to use secret process sold is valid. 

A sale of an interest in a secret process may be accompanied by a cove- 
nant that the seller wlll not thereafter use the process or communicate it 
to any other person, and such covenant is valid and binding. 

7. Good will ©==5 — Is salable property. 

The good vylU of a corporation engaged in the manufacture of a par- 
ticular article is property, which may be bought and sold in connection 
with the business as an incident thereof. 

8. Trade-marks and trade-names <©=33— Trade-mark is property right, sal- 

able with business. 

The right to a trade-mark is a property right, which may be sold In 
connection with the good will of a business, since it is the symbol of part 
or ail of the good will ; but it cannot be sold whoUy dissociated from the 
business or merchandise with which it has become established. 

9. Trade-marks and trade-names ©=33 — Trade-mark assignable between manu- 

fa-cturer and retailer. 

The trade-mark of retailer may be assigned by him to the manufac- 
turer, who makes the goods which hc sold under that trade-mark ; 
likewise the manufacturer of goods may assign his trade-mark to one who 
sells the goods for him. 

10. Trade-marks and trade-names «^=33 — Owner of potential business may 
transfer it with trade-mark. 

A manufacturer of syrup, which had theretofore been used only for 
the making of driiiks at soda fountains, in connection with which its 
trade-mark had acquircd a well-established meaning, has a potential 
business for the bottling of such syrup with carbonated waters, and sale 
thereof under the trade-mark, which it can transfer to another in con- 
nection with an interest in the trade-mark, though it had never yet en- 
gaged in such business. 

11. Trade-marks and trade-names <§s=>35 — Contract held to transfer interest in 
trade-mark to business to be established. 

In a contraet whereby the manufacturer of a syrup for soda fountain 
drinks granted the exclusive right to bottle and sèll beverages tinder its 
trade-mark within a specified territory to a corporation, which agreed to 
establish a bottling plant sufficient to meet demand for the product in 
the specified territory, and to purchase syrup for such drink from the 
manufacturer, who agreed to sell syrup for bottling purposes only to the 
bottling company within that territory, neither the conveyance of the 
interest in tue trade-mark nor the provisions for the sale of the syrup 
form the controlUng feature to which the others are incidental, but the 
contract as a whole transfers to the bottling company the potential busi- 
ness which the manufacturer had never developed of bottling its syrup 
for the trade, and ail the provisions of the contract are adapted to carry 
ont this intention. 

12. Good will <S=>5 — Transfer of good will held valid. 

A manufacturer of syrup for soda fountain drinks, who had acquired 
a good will by reason of the public demand for that drink, can transfer 
an interest in such good will to a company which bottles the syrup and 
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carbonated waters for sale under the trade-mark of tlie syrup manu- 
facturer, since the favor whlch the fountaln drlnk had acquired with 
the public would inure to the benefit of the bottled drlnk. 

13. Trade^marks and trade-najnes <@=>33 — "Grant" of interest in trade-mark 

to new business is not in gross. 

In a contract between a manufacturer of syrup for beverage flavoring 
and a bottllng company, a grant by the manufacturer of the exclusive 
right to the bottllng company to use tlle manufacturer'» trade-mark in 
connection with bottled goods withln restrlcted territory dénotes a trans- 
fer of property, and such transfer of Interest in the trade-mark is not in- 
valld as a transfer In gross, though the potential business of bottllng the 
beverage had never been developed by the manufacturer. 

[iEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Grant.] 

14. Contracts €=10(4) — Agreement to sel! syrup held not to lack mutuality; 
"considération." 

In a contract whereby one party agreed to establlsh plants for the 
bottllng of the syrup manufactured by the other party as a carbonated 
beverage, tho promise of the manufacturer to sell the syrup at a stipulated 
prlce was not given alone in retum for the agreement to buy at that 
price, which stated no quantlty, so as to be void for want of mutuality, 
but was supported also by the agreement of the bottllng company to 
establlsh plants, whlch It had performed, even though the tltle to those 
plants was retained by the bottllng company, since the considération is 
tiie matter of Inducement to a contract whether it be the compensation 
whlch Is paid, or the inconvenience whlch is suffered by the party from 
whom It proceeds. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Considération.] 

15. Sales <§=1(4) — Agreement to sell quantlty required by huyer*» business is 

suffieiently certain. 

An agreement by a manufacturer of flavoring syrup to sell to a bottllng 
company, whlch had agreed to establlsh sufficlent plants to supply the 
demand for the beverage wlthin its territory, ail the syrup which was 
required by the bottllng company for its business, Is not Invalld for un- 
certainty as to subject-matter. 

16. Sales <S=>84 — Agreement ta sell syrup for bottling under trade-mark held 
perpétuai. 

An agreement by a manufacturer of syrup to sell the syrup required by 
bottling company's business contained in a written contract, which trans- 
■ ferred an interest In the manufacturer'» trade-mark and good will to the 
bottllng company, which agreed to establlsh plants suiiicient to supply 
the trade in its territory, is a perpétuai agreement, which continues so 
long as the rights with wliich it was transferred continue, and is tliere- 
fore not void for uncertalnty as to the tlme, or terminable at the will of 
the bottllng company. 

17. Monopolies <S=»17{2) — Contract for exclusive right to bottle syrup held not 

illégal. 

The contract whereby a manufacturer of flavoring syrup transferred 
its potential business of bottling such syrup with carbonated water for a 
beverage to a; bottling company, to whleh it gave the exclusive right to 
bottle and sell under its trade-mark in a territory coverlng a large portion 
of the country, and whom it required to agrée not to purchase its syrup 
from any other person, is not void as a monopoly under the law xïf Géorgia, 
the Sherman Anti-Trust Act, or the Olayton Act, since Its purpose was 
not to elïect a merger or consolidation of busluesses theretofore existing 
in severaity, but was tp sever the bottling, business from the business of 
supplying soda fountalns, which were competing businesses, and the re- 
strictions imposed in the contract were reasonable business régulations. 
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18. Courts ®=>343 — Subcontractors of complainant were perisons wîth inter- 
est in sut^ject-màtter, and authorized to intervene to protect original 
contract. 

111 a, suit by a bottling Company to prevent the caiicellation of its con- 
tract with the manufacturer, who furnished syrup for bottling, the sub- 
contractors' of bottling rights under the complainant were persons hav- 
Ing an interest in the siibject-matter of the action, within equity rule 
37 (198 Fed. xxviii, 115 C. C. A. xxviii), and might hâve joined as plain- 
tiflEs in obtainlng the relief demanded, and therefore can be permitted to 
intervene and seek the same relief as the original complainant, and, hav- 
ing done so, the défendant cannot object that complainant is not entitled 
tp relief, because he had transferred his rights to the subcontractors. 

In Equity. Suit by The Coco-Cola Bottling Company against The 
Coco-Cola Company. Hearing on motion by défendant to dismiss the 
bîll and by the complainant for a temporàry injunction. Motion to 
dismiss the bill denied, and decree for preliminary injunction ordered. 

H. H. Ward, of Wilmington, Del., John A. Sibley and Charles T. 
Hopkins, both of Atlanta, Ga., and Frank Spurlock and James B. 
Sizer, both of Chattanooga, Tenn., for complainant. 

William S. Hilles and Robert H. Richards, both of Wilmington, 
Del, Samuel B. Adams, of Savannah, Ga., and Clifïord L. Anderson 
and Robert C. Alston, both of Atlanta, Ga., for défendant. 

MORRIS, District Judge. The défendant, The Coca-Cola Company, 
a Delaware corporation, taking the position that a contract made be- 
tween The Coca-Cola Company, a Georgia corporation predecessor in 
title of the défendant, of the one part, and J. B. Whitehead and B. F. 
Thomas, through whom complainant claitns, of the other part, was a 
contract at will, with the right in either party to terminale the same 
upon reasonable riotice, gave notice to the complainant that the con- 
tract would "stand terminated" on a specified subséquent day. There- 
upon the complainant, denying the contract to be terminable at the 
will of either party without the consent of the other, filed its bill of 
complaint, praying for an injunction, a deCree for spécifie perform- 
ance, and other and gênerai relief. The case is now before the court 
upon défendantes motion to dismiss the bill, under equity rule 29, and 
also upon complainant's motion for a preliminary injunction as prayed 
by the bill. The defendant's motion will be first considered, and, as it 
must be disposed of solely upon the allégations of the bill, the substance 
of swch allégations, so far as deemed material to a proper considéra- 
tion of this motion, will be stated. 

,The Georgia corporation was organized in 1892, and became the 
sole owner of a. secret process or formula under which it manufactured 
from the time of its organization until the year 1919 a syrup used in 
making a drink which it called Coca-Cola. It also adopted and used 
thé words "Coca-Cola" as a common-law trade-mark. By the year 
1899 the Georgia corporation had become solely entitled to use the 
trade-name and trade-mark "Coca-Cola." Until the latter year the 
syrup manufactured by it had been used only as the base for a drink 
served at soda fountains for immédiate consumption. During that 
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year a contract was made between J. B. Whitehend and B. F. Thomas, 
of the first part, and the Georgia corporation, of the second part, which, 
as amended shortly after its exécution, reads (with the exception o£ 
the numbers preceding each paragraph, hère added for convenience 
of référence), so far as materialto the issues raised by the pending 
motions, as follows: 
"Georgia, Fulton County. ' 

"This agreement, made and' execnted in diiplicate thls the twenty-first 
day of July, 1899, between J. B. Whltehead and B. F. Thomas, of the flrst 
part, and The Coca-Cola Company, of thé second part, wltnesseth: 

"(1) That the parties of the flrst part are to establlsh in the eity of At- 
lanta, as soon as the necessary machinery and buildings can be obtained, a 
bottling plant for the piirpose of bottliïife a mixture of Coca-Cola syrup and 
préparation with carbonic aqld and water. 

"(2) This plant to be establishcd by said parties of the first part without 
any expense or liability of any sort against said party of the second part. 

"(3) Said parties of the first part further agrée to prépare' and put up in 
bottles or other réceptacles, a carbonated drink containing a mixture of the 
Coca-Cola syrup and water çharged with carbonic acid gas under a pressure 
of more than one atmospliere. Said Coca-Cola syrup and said water in said 
mixture to be used in proportions of not less than one ouncé of syrup to eight 
ounces of water. 

"(4) Said parties of the first part further agrée to put up and keep and 
cause to be kept in sufBcient quantlty to supply the demand in ail territory 
embraced in thls agreement, a supply of this carbonated drink. It Is express- 
ly agreed that if, receiving notice in writing from the said party of the sec- 
ond part, to do so the parties of the flrst part shall, not within a perlod of 
90 days from date of receiving said notice, place and keep upon sale at the 
point designated in said notice a sufflcient stock of such préparation or mix- 
ture to supply the demand therefor, then the rlghts herein granted within ail 
the territory within a radius of 100 miles of said point shall be f orf^eited ; 
and provided, further, that a fallure on the part of the parties of the flrst part 
to keep and perform the conditions and provisions herein contalned shall 
work a forfeiture of their rights hereunder. 

"(5) Said parties further agrée tq buy ail of the Coca-Cola syrup necessary 
to a compUance with thls agreement at a priée and upon terms set forth 
below, directly from the party of the second part. 

"(6) The parties of the flrst part agrée not to use any substitute or sub- 
stitutes for or other syrup or substance, nor to attempt to use or imita te with 
any article made or prepared by them, Coca-Cola syrup. 

"(7) Parties of the first part further agrée not to sell or in any way dis- 
pose of without the written consent of the parties of the second part in every 
instance any Coca-Cola, except after it is carbonated and bottled. 

"(8) In considération of thèse àgreements on the part of the parties of the 
first part the party of the second part agrées to sell Coca-Cola syrup to said 
parties of the first part at one ($1.00) dollar per gallon. • • • 

"(IS") Said party of the second part further agrées and hereby grants to 
said parties of the first part, the sole and exclusive right to use the name 
Coca-Cola and ail the trade-marks and designs for labels now owned and con- 
troUed by said party of the second part, upon any bottles or other réceptacles 
containing the mixture heretofore described, and the right to vend such prépa- 
ration or mixture bottled or put up as aforesaid, in ail the territory con- 
talned in the boundarles of the United States of America, except the six New 
England States and the states of Mississippi and Texas. This right to use 
the name Coca-Cola and the trade-mark and label furnished is to be applled 
only to the carbonated mixture described, and is riot Intended to interfère in 
any way with the business and use of the same as now opéra ted by the party 
of the second part, nor to apply to the soda fountain business as now operated 
by varions parties. The rights of the parties of the flrst part under this con- 
tract niay be by them transferred to a company, the formation of which is 
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now contomplated by thpm to be known as the Coca-Cola Bottling Company, 

but no transfer of thelr rlghts under this contract to any other party or 

parties, shall be made vvltliout the consent of the party of the second part. 

"In witnoss whereof each of the parties has hereunto affixed their signatures. 

"J. B. Whltehead. [L. S.] 

"B. F. Thomas. [X.. S.]' 

"The Coca-Cola Company, 

"Asa G. Candler, Près. [L. S.]" 

Coca-Cola Bottling Company, to which Whitehead and Thomas were 
authorized by the contract to transfer their rights thereunder, was or- 
ganized under the laws of the state of Tennessee in December, 1899. 
Whitehead and Thomas conveyed to it ail their rights under the con- 
tract and became its principal stockholders. Complying with the con- 
tract, Coca-Cola Bottling Company established a plant in the city of 
Atlanta, Ga., "for the pufpose of bottling a mixture of Coca-Cola 
syrup and préparation with carbonic acid and water," It established 
another at Chattanooga, Tenn. At each of thèse plants it com- 
menced at its own expense the production of carbonated bottled Coca- 
Cola. The demand for the bottled product rapidly increased, both in 
volume and as to territory. The two plants in Atlanta' and Chattanooga 
were unable to do more than meet the demand in those two Cities, and 
as the contract required that the increased demand should be supplied 
new! plants were necessary. At this stage of the business, with the 
consent of the Georgia corporation, a division was made of the terri- 
tory embraced in the contract. Coca-Cola Bottling Company retained 
the Chattanooga plant and certain of the territory, while the Atlanta 
plant and the remainder of the territory was acquired by-the com- 
plainant, The Coca-Cola Bottling Company. lîach of thèse bottling 
companies thereafter proceeded to carry out in its respective territory 
ail the provisions of the contract. Within a few years the complain- 
ant, by the expenditure of much time, money, and energy, procured 
the establishment of many additional plants, now numbering 588, each 
supplying a defined area with the bottled drink. The additional plants 
were established under contracts made, with the consent of thé Georgia 
corporation, between the complainant and the owners of the respective 
local plants. The value of the physical properties novvr held and ownéd 
by the local bottiers in the territory of the coniplairiant is approximate- 
ly $10,500,000 (and in the territory of Coca-Cola Botthng Company is 
approximately $10,000,000), while the value of the tangible prop- 
erties of the défendant amounts approximately to only $5,000,000. On 
April 24, 1915, at which time a very large proportion of thé local 
plants had been established, the contract above set out was by mutual 
consent amended (with the exception of the numbers prior to each 
paragraph which are hère added for convenience of référencé), thus: 

By striking out paragraph 5 -and substituting the following in lieu 
thereof : 

(5) "Party of the first part agrées to buy from party of the second part 
such bottiers' syrup as may be necessary to fully supply said territory with 
bottled Coca-Cola; and party of the second, part agrées to manufacture for 
and sell to party of the first part ail of the Coca-Cola for bottling purposes 
that may be necessary for or used by said ûrst party in supplying said terri- 
tory with bottled Coca-Cola." 
269 F.— 51 
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By substitutin^ tlie f ollowing for pâràgraph 6 : 

(6) "In considération of tlie consent o( The Coca-Cola Company to the 
use of tlie name Coca-Cola as a part of the corporate name of party pf the 
first.part, and its further consent to use by first party of tiie tradè-marK 
Oocal-Cola on the product so sold, party of the first part agrées uot to manu- 
facturé, deal in, sell, ^olïçr for siale, use or handle, nor to attempt to do so, 
either dlrectly or indirectly, any product that is a substitute for or imitation 
of Coca-Cola." 

By strikirig out paragraphs 8, II, and 12, and substituting therefor 
the f ollowing : 

(8) "For. said syrup so sold, party of first part agrées to puy party of the 
second part the sum of ninety-two (92c.) cents per gallon. * * *" 

By striking from the original contract (with the exception of the 
words "except the six New England states' and the states of Missis- 
sippi and Texas") paragraph 13, and inserting in Heu thereof the fol- 
lowing : 

(11) ''For and in consideratiofi of tlie agreement to sell and agreement to 
purchase, party of the second part does hereby give and convey to the party 
of the flrst part the right to use the trade-mark name Coca-Cola, and ail 
labels and designs pertaining thereto,' in connection with the product bottled 
Coca-Cola, in tJie terrltory hejretofore obtalned by party of the flrst part, and 
agrées not to convey, asslgn, or transfér the right of usage of said name in 
said terrltory, to any other party whatsoever; and said party of the second 
part further agrées to only manufacture syrup for bottling purposes in euffl- 
cient quantifies to meet the requirements, of party of the flrst part, and of 
Coca-Çolâ Bottling Company, and for the requirements of the terrltory not 
conveyed by pàrty of the second part to either of said companies. Nothiiig 
herein, however, shall glve to party of the flrst part any interest in the 
naijie Cfjca-Cola, labels, etc., except , the right of usage in connection with 
bottled Coca-Cola, nor çhall tliis contract in any wa.y interfère with the 
usé 6( said name Coca-Cola, labels, etc., in connection with the fountain 
product of pàrty of the Second, part ; it being' understood and agrced that the 
use herewith glven sliall be confinée to^ the bottled product, the name, labels, 
etc., in connection with tlie founitain product to be used as party of the second 
part deems fit and advisable, Je any and ail terrltory. Party of the second 
part dbes liëreby sélect party ofthè' first part as its sole and exclusive customer 
and lleen^ee for the purposes of bottling Coca-Cola In the terrltory here- 
tofore acquired by said first party, and second party agrées not to sell its 
fountain syrup to any one, v\'hen po.rty of the second part knows that Baid 
syrup is to be used for bottling purposes." 

And by adding the following «ew paragraphs: 

(l?)! "The rights of the pârty of the first part under this contract shall not 
be by It transferred in part or: in whole, without the written consent of the 
I)arty of the second part. Transfers heretotore made are hereby reeognized, 
and conflrmed by party of the second part." 

(13) "Said party of the flrst part herein havihg heretofore transferred and 
assigned thé bottling rights in portions of the terrltory leased and assigned to 
it, to subbottiers, it is understood' and agreed by and betvs^een the parties 
hereto that party of flrst part shall use its best endeavors to bave the pro- 
visions of this amended contract accepted by said subbottiers, in so far as this 
amended contract affects said subbottiers ; but that if party of flrst part 
hereltt is unable to obtain the consent of any of such subbottiers to this amend- 
ed contract, this amended contract shall not apply to any of such subbottiers 
refûsing to accept this amended contract." ' ; 

(14) "Except as herein providëd for, the contract of July 21, 1899, as amyjnd- 
ed, shall remain in fuU force and efl'ect ; but this amendment shall only ap- 
ply to the terrltory now owned or controUed by party of the first part, or 
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that may liereafter be owned or eontroUed ps Pajty of the flrst part, and 
nothing herein contalnpd sball affect any territorial rights héretofore con- 
veyed, given, transferred or assigned." 

The old contracts between the complainant and its subbottier,? were 
after the amendment surrendered and terminated, and the suhstituted, 
as well as ail contracts subsequently made vvith new subbottlers, were 
made in a new form. The business of the complainant was at ail times 
conducted without friction between it and the Georgia corporation, 
each in good faith observing the provisions of the contract. The busi- 
ness of the complainant resulted in very great profit to the Georgia 
corporation. Such was the situation until August, 1919, at which time 
the défendant, the Coca-Cola Company, a Delaware corporation, ac- 
quired the property, good will, and business of the Georgia corpora- 
tion, and assumed ail the outstanding contracts and liabilities of that 
corporation. Thereaf ter the Georgia corporation surrendered its char- 
ter. The Delaware corporation elected as its président, as chairman 
of its board of directors, and as its secretary, former officcrs pf the 
Georgia corporation. It also made tlie gênerai counselof the.latter 
Company one of its directors. In the year 1919 the complainant and 
other persons holding similar rights f rom the Georgia corporation un- 
der the contract of 1899 were purchasing from the latter company and 
marketing as bottled Coca-Cola approximately 40 per cent, of its out- 
put of Coca-Cola syrup, to the very great profit of the latter company. 
The Delaware corporation, after August, 1919, applied to the com- 
plainant for temporary modifications of the contract in the matter of 
the price to be paid for the syrup, on the ground that the war condi- 
tions had so increased its cost of production that the syrup could not 
be profitably furnished by it at the contract price. The complainant 
on two différent occasions agreed with th& Delaware corporation to 
temporary modifications of the contract, by which the price paid for 
the syrup to the défendant was greatly increased ; the last temporary 
modification expiring by its terms on March 1, 1920. ,, 

Shortly before the expiration of the last-named price modification 
agreement, negotiations for a third price modification were about to 
he entered into, when the complainant for the first time learned that 
the défendant had taken the position that the contract was terminable 
upon notice at the will of either party. The complainant thereupon 
refused to agrée to a further modification of the price of the syrup 
unless the défendant would likewise agrée at the ^ame time to put for- 
ever at rest the question which it had raised as to the terminability of 
the contract. This the défendant refused to do. Thereupon the com- 
plainant on February 27, 1920, served upon défendant herein notice 
that complainant required compliance with the contract in accordance 
with its terms. Replying to such communication, the def]çndant on 
March 2, 1920, notified the complainant and other bottiers holding con- 
tracts sipiilar to that of the plaintiff that the contract would stand ter- 
minated on May 1, 1920. < , 

The bill charges that the contract, including arnendmerits, in and 
of itself constituted a permanent and contjnuing contract, and not a 
contract terminable at the will of either party .^uponiiiotice. Tlie bill 
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also sets up facts inten(ded to show that the understanding of the par- 
ties at the time of making the original contract was that the contract 
was of a permanent character, and that the subséquent statements and 
acts of the Georgia coi^porâtion wefe at ail times confirmatory of that 
understanding. It is also alleged that the défendant, in attempting to 
terminate the contract, is acting in bad faith, and that the défendant 
desires to obtain contracts in its own interest with complainant's sub- 
bottiers for the purpose of securing for itself the beneiit of the labor, 
skill, and mohey expended by the complainant in establishing and de- 
veloping the bottling business throughout its territory. It is charged 
that, if défendant be permitted to hreach the contract with complain- 
ant, the business of the latter will be annihilated and destroyed, to the 
irréparable injury of the complainant. The prayers of the bill are, in 
substance: (a) That complainant's rights under the contract be held 
and decreed to be continuing, permanent, and perpétuai, and not ter- 
minahle at the will of either party without the consent of the other; 
(b) for spécifie performance ; (c) for an injunction preliminary and final, 
enjoining the défendant from violating any of the ternis and conditions 
of the contract and pa!rticularly the négative covenants found in par- 
agraph numbered 11 of the amendment of 1915; and (d) for gênerai 
relief. 

Of the grounds urged by the défendant in support of its motion to 
dismiss, those necessary, in the view I hâve taken of the case, to be 
now considered, are: (1) That the, contract is a contract at will, tér- 
minable upon reasonable notice ; (2) that, if perpétuai, the contract' is 
void under the law of Georgia, the Sherman Act (Act July 2, 1890, c. 
647, 26 Stat. 209), and the Clayton Act (Act Oct. 15, 1914, c. 323, 38 
Stat. 730) ; and (3) that, if the complainant acquired any right, title, or 
interest in the trade-mark, good will, or business of the predecessor of 
the défendant, the complainant has disposed of ail such rights to its 
subbottiers." ' 

In the motion to dismiss, in the discussion at bar and in the yûlu- 
minous brief s of the respective parties, numerous other questions hâve 
been pressed lipon the attention of the court; but the pivotai cohtro- 
versy rests upon. the asCertàinment of the true meaning of the contract 
as amended. A décision upon this matter will of itself dispose df 
many questions, and render a considération of the others, sàve only 
(2) and (3) aboVe stated, uhnecessary at this tim.e. 

[1] In determining the true import of the contract, certain basic 
rules of construction must be borne in mind. One of thèse rules is 
that, wherl persons put their contracts in writing, the writing tnust, in 
the absence pf fraud, accident, or mistake, be taken as the embodiment 
of their whôle engagement, knd consequently that its terms may not 
be varied' or cbntrolled by antécédent negotiations or déclarations. 
Bast V. Bank, 101 U. S. 93, 96, 25 L. Ed. 794; Manson v. Daytôii, 153 
Fed. 258, 262, 82 C. C. A.' 588; National Bank of Commerce v. Rocke- 
feller, 174 Fed. 22, 26, 98 C. C. A. 8. 

[2] Anôther rule is that in the performance of the duty of ascer- 
taining and givîhg efifect to the mutual intentions of the parties, as ex- 
pressed in thé contract, the court, so far as possible, mav and should 



THE COCA-COLA BOTTLIKQ CO. V. THE COCA-COLA 00. 805 

(269 F.) 

put itself in the position of the parties to the contract, and examine 
into tlie State of things existing at tlie time and tlie circumstances under 
wliicli the contract was made. Canal Ce. v. Hill, 15 Wall. 94, 21 L- 
Ed. 64; Gillett v. Bank of America, ,160 N. Y. 549, 55, N. E. 292. 
Courts "are never shut out from the same light which the parties en- 
joved when the contract was executed." Nash v, Towne, 5 Wall. 689, 
18L. Ed. 527. 

[3] Still another settled rule of construction is that the intentions 
of the parties as expressed in the contract must be ascertained from the 
agreement as a whole, from ail its terms considered together, for, 
where a contract has many provisions, it is manifest that the entire 
intention of the parties was not expressed by any single stipulation, 
but by every part so construed as to be consistent with every other part 
and with the contract as a whole. Pressed Steel Car Co. v. Eastern 
Ry. Co. of Minnesota, 121 Fed. 609, 611, 57 C. C. A. 635; Elliott on 
Contracts, § 1514. 

[4] In applying thèse principles of interprétation, courts should be 
constantly on guard lest, unawares, under the guise of construction, 
and looking too intently for means of bringing about some ultimate 
good, thwarting an apparent wrong, or preventing hardship, a con- 
tract other than that made by the parties be ;built up. The first of 
thèse rules of interprétation carries one beyond the antécédent déclara- 
tions and negotiations to the time of the making of the contract, the 
then existing condition of the parties, and the surrounding circum- 
stances, which, under the second rule, are to be considered. 

[5] The Georgia corporation was at the time of the exécution of 
the contract the sole and exclusive owner of the secret process or for- 
mula under which it had long been engaged in the manufacture and sale 
of a syrup, theretofore used only as a base for a soda fountain drink 
that had become known to the public by the name Coca-Cola. It 
had acquired a good w^ill. It was also the sole and exclusive owner 
of the trade-name and the trade-mark. In the secret process the 
Georgia corporation had property or property rights of value that were 
salable in whole or in part. Fowle v. Park, 131 U. S. 88, 9 Sup. Ct. 
658, 33 L. j^d. 67. 

[6] A sale of the process might hâve been accompanied by a cove- 
nant that the seller would not thereafter use the process or communi- 
cate it to any other person. Such a covenant would hâve been valid 
and binding. Central Transp. Co. v. Pullman's Car Co., 139 U. S. 
24, 53, 11 Sup. Ct. 478, 35 L. Ed. 55. The process was valuable. how- 
ever, only because it was a secret, and only so long as it remained a 
secret. Ni^-u qj^ Unfair Compétition and Trade-Marks (2d Ed.) § 
142; John D. Park & Sons Co. v. Hartman, 153 Fed. 24, 29, 82 C. C. 
A. 158, 12 L. R. A. (N., S;) 135. 

[7, 8] In its good will, also, the Georgia corporation had property 
or property rights. Good will may be bought and sold in connection 
with a business as a:n incident thereof. Camden v. Stuart, 144 U. S. 
104, 115, 12 Sup. Ct. 585, 36 E. Ed. 363; Metropolitan Nat. Bank v. 
St. Louis Dispatch Co. (C, C.) 36 Fed. 722, 724. The Georgia corpo- 
ration likewiie had property or property rights in its trade-mark. 
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Trade-marks and the good will of a business are inséparable. In 
fact, a tradé-mark is merely une of the visible médiums by which the 
good will is identified, bought, and sold, and known to the public. 
Hopkins on Trade-Marks (3d Éd.) p. 227. Nims on Unfair Compéti- 
tion (2d Ed.) § 15. 

"The trade-mark is the expression, the syiiibol, of part or ail of the good 
will of the business using the mark. * * * Separate fro.m the good -will 
of the business it identifies, it is useless, valueless. • * * " Nims on 
Unfair Com.pétition, p. 378. 

[9] A trade-mark is flot a right in gross or at large. As an abstract 
right, wholly disassociated- from the business or merchandise with 
which it has become established, it is not property, aind may not be as- 
signed. United Drug Co. v. Rectanus Co., 248 U. S. 90, 39 Sup. Ct. 
48, 63 L. Ed. 141. , For no one may sellhis goods as the goods of an- 
other. Such an act would be a fraud upon the public. But, where the 
trade-mark of a retailer is assigned by him to the manufacturer of 
the commodity to which the trade-mark was affixed, there is no false 
, représentation to the public, and such assignment is valid. Witthaus 
y. Braun et al, 44 Md. 303, 22 Am. Rep. 44. The last proposition 
arises, apparéntly, frOm the fact that a trade-mark does not as a mat- 
ter of necessity ahd law import that the articles upon which it is 
used are manufactured'by the user. It is sufficient that they are manu- 
factUred for him, that he controls their production, or that in the course 
of trade they pass through his hands. Nelson v. Winchell & Co., 203 
Mass. 75, 89 N. E. 180, 23 L. R. A. (N. S.) 1150; McLean v. Fleming, 
96 U. S. 245, 253, 24 L. Ed. 828. If a retailer may assign his trade- 
mark to the manufacturer of the article sold by the retailer, it would 
seem that the converse is necessarily true, and that the manufacturer 
may assign his trade-mark to another, who sells the goods of the manu- 
facturer. 

[101 The Georgia corporation was not at the time of the exécution 
of the contract the owner of an actual bottling business, for thereto- 
f ore it' had not actually bottled the drink Coca-Cola. It was, however, 
the sole and exclusive owner of the secret process, was the sole man- 
ufacturer of the syrup made thereunder, and was the exclusive owner 
of the trade-mark and good. will. The drink could be bottled. This 
fact appears from the contract itself . It follows that the Georgia cor- 
poration, though not then actually engaged in bottling the drink, was 
the sole owner of ail the rights essential to the bottling and sale there- 
of as Coca-Cola. Out of thèse rights the business of bottling the 
drink and selling it as Coca-Cola could arise. Without thèse rights 
such business could not be established. From thèse f acts it seems clear 
that at the time of the exécution of the contract the business of bottling 
the Coca-Cola and seUing it when bottled had : a potentîal existence, 
that ail rights in the potential bottling business were owned by the 
Georgia corporation, and that such business, though potential, and not 
actual, could be sold. Dickey v. Waldo, 97 Mich. 255, 56 N. W. 608, 
23 L. R. A. 449 ; Barron v. San Angelo Nat. Bank (Tex. Civ. App.) 
138 S. W. 142, 144; Benjamin on Sales, §' 78; 2 R. C. h. § 4, p. 596. 
Having ascertained the surrounding circumstances and placed the 
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cdntract in its original' setting, the next step is to apply to it the àbbve- 
mentioned third rule of construction, and to search for the meaning of 
the contract f rom the agreement as a whole, from ail its terms consider- 
ed together, remembering that in a contract of many provisions the en- 
tire intention of the parties is not expressed by any single stipulation, 
but by every part so construed as to be consistent with every other part 
and with the contract as a whole. 

The complainant contends that the agreement granted and conveyed 
or assigned to it the sole and exclusive right to use in its territory the 
trade-mark and trade-nanie upon bottled Coca-Cola ; that this was a 
transfer of property or property rights to which the covenant of the 
Georgia corporation to manufacture for and to sell to the complain- 
ant Coca-Cola syrup was ancillary and incidental ; and that theref ore 
the contract is not at will but of perpétuai duration. The défendant, 
on the other hand, insists that the contract was one for the purchase 
and sale of Coca-Cola syrup; that the remaining covenants are ancil- 
lary and incidental to the covenants for such purchase and sale; and 
that, consequently, the contract, if valid, was a contract at will. 

What are the stipulations of the instrument? It begins with cov- 
enants dealing from varions aspects with the establishment of the busi- 
ness "of bottling a mixture of Coca-Cola syrup and préparation with 
carbonic acid and water." Paragraph 1 requires the establishment in 
Atlanta by Whitehead and Thomas of a bottling plant; paragraph 2 
requires that the plant shall be established without expense to the 
Georgia corporation ; paragraph 3 prescribes the relative proportions 
of the ingrédients of the bottléd drink and the pressure under which 
the drink is to be bottled ; and paragraph 4 spécifies the extent to 
which the bottling business must be carried on under penalty of for- 
feiture. Paragraph 5 is a covenant by Whitehead and Thomas to buy ail 
syrup "necessary to a compliance" with the agreement directly from 
the Georgia corporation ; paragraph 6 prohibits the use by the bottiers 
of imitations and substituteS for the Coca-Cola syrup ; and paragraph 
7 is a covenant of the bottiers not to sell Coca-Cola "except after it 
is carbonated and bottled." In considération ôf the foregoing stipu- 
lations of the bottiers, the Georgia corporation in paragraph 8 agreed 
to sell Coca-Cola syrup to the bottiers at a fixed price, and by para- 
graph 13 it "grants" to the bottiers "the sole and exclusive right to use 
the name Coca-Cola and ail the trade-marks and designs for labels now 
owned and controlled by" the Georgia corporation "upon any bottles 
or other réceptacles containing the mixture * * * described," 
and the right to sell the same in the prescribed territory. 

The amendment of 1915, as I understand that amendment, makes 
no substantial change in the above-stated provisions, save in the price 
to be paid for the syrup. Otherwise it is, in substance, only an ex- 
pression of what was expressed in or necessarily implied from the 
original contract. I am not overlooking that part of paragraph 11 
of the amendment which says: 

"Party of the second part [the Georgia corporation] does hcreby sélect party 
of the flrst part [the complainant] as Its sole and exclusive customer and 
licensee for the piirpose of bottling Coca-Cola in the territory heretofore ac- 
(iuired by said first party." 
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This clause did not, however, in my view of the contract as a whole, 
either diminish the rights of the complainant obtained through the 
original contract or enlarge them. 

[11] What was the paramount purpose of the contract, as ascer- 
tained f rom the agreement as a whole ? In my opinion it was the es- 
tablishment of the business of bottling the Coca-Cola drink by White- 
head and Thomas. As I understand the contract, the rights in good 
will ând trade-mark name acquired under the contract by the bottiers 
were thé same in character and as permanent as if the Georgia cor- 
poration had sold to them an established bottling business with its 
trade-marks and good will. A contract merely for the purchase and 
sale of syrup would not be a repository for covenants making obliga- 
tory on the part of the purchaser the establishment of bottling plants 
having a capacity sufficient to supply the greater part of the nation 
and restricting the resale of the syrup, "except after it is carbonated 
and bottled" ; nor would it be a repository for a grant of the sole and 
exclusive right to use the trade-mark of the vendor, not upon the 
syrup, but upon the product of those bottling plants. 

I find nothing in thê contract or the circumstances attending its 
making to indicate that thèse covenants are subordinate or incidental 
to the covenant for the purchase and sale of syrup. On the other 
hand, the contract and the surrounding circumstances show that such 
covenants and the covenants to purchase and sell syrup are co-ordinate 
and of equal rank. A contract so constituted shows an essential object 
and purpose immeasurably broader than the mère purchase and sale 
of syrup. Its real purpose neither lies in nor is revealed by any single 
covenant or provision, but is evinced by the resuit obtained by com- 
bining ail the covenants. That resuit is the sale and purchase of a 
potential business and the establishment of an actual business. This 
resuit is the whole, of which each covenant is merely a part. To this 
whole each covenant, when separately considered, is ancillary and 
incidental. In the transaction property rights passed from the Georgia 
corporation to the bottiers. The forfeiture clauses are also more in 
keeping with this conclusion, for while of themselves they may be an 
insuiifîcient foundation upon which to base a conclusion that the con- 
tract does pass property or property rights, or is not a contract at will, 
yet it is manifest that in a contract passing property rights, or in a con- 
tract not at will, forfeiture clauses hâve a greater utility. 

A sufficient considération for this sale is the establishment by the 
purchaser of the plant or plants requisite to supply the demand of 
the .specified territory. This has been done. The method and means 
by which thèse plants (other than the Atlanta plant, which was es- 
tablished in conformity with the contract) hâve been established is 
no concern of the défendant, and is irrelevant to the question as to 
the character and duration of the contract. The value of the tangible 
assets of the plants (aggregating in the territory covered by the orig- 
inal contract upwards of $20,000,000) necessary to comply with the 
covenants of the fourth paragraph of the contract may, however, be 
relevant to the question of duration of the contract, as showing an 
improbability that it was the intention of the parties that the contin- 
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uance of a business of suciï magnitude, requiiing for its establishment 
such an enormous outlay of capital, should be dépendent upon the 
arbitrary will of any one party. It is reasonable to infer that, in 
building up a bottling business "to supply the demand in ail terri- 
tory emhraced in the agreement," Whitehead and Thomas desired 
to build that business upon a sound business foundation; otherwise, 
the agreement could hâve been limited to a contract for the purchase 
and saie of syrup. But it was not so limited. 

To build upon a firm business basis, Whitehead and Thomas needed 
ail rights of the Georgia corporation in its potential bottling business 
for the specified territory. Had the Georgia corporation, at the time 
of making the contract, been the owner of an actuajly estahlished 
business of bottling the Coca-Cola drink, the language of transfer 
might aptly bave been somewhat différent from that used by the par- 
ties in the contract under considération ; but the bottling business not 
having been actually established by the Georgia corporation, and it 
being merely the owner of rights which gave to the bottling business 
only a potential existence, the language eraployed seems appropriate 
and fitting for the purpose of divesting the Georgia corporation of ail 
rights that it had to couvert tlie potential business into an actual busi- 
ness, and likewise to clothe Whitehead and Thomas with such rights. 

The secret process or formula having a value only so long as it 
should be kept secret and the probability of its public disclosure in- 
creasing with the increase in the number of persons to whom it might 
become known by disclosures in the course of business, the Georgia 
corporation probably eliminated from considération any question of 
an assignment of the secret process or formula to Whitehead and 
Thomas for use by them to the extent of their business needs in the 
manufacture of Coca-Cola syrup for bottling purposes. Had it adopt- 
ed this method, it could hâve sold, either for a considération then 
paid or upon a royalty basis, the secret process for use in making 
Coca-Cola syrup for bottling purposes. Such a sale could hâve been 
accompanied, as appears from the authorities hereinbefore referred 
to, by a covenant preventing the future use of the formula for making 
the syrup for bottling purposes by the Georgia corporation, its suc- 
cessors and assigns, and by a grant of the sole and exclusive right to 
use the trade-mark and trade-name upon the bottled product in the 
prescribed territory. Such a sale would bave carried with it ail rights 
of the Georgia corporation in the potential bottling business. 

This method was, however, not adopted by the parties, for the 
Georgia corporation retained the secret, and consequently the légal 
title thereto. The owner of such potential business could, however, 
by contract based upon a valuable considération, and without the sale 
of the process, confer upon a vendee ail rights which it, the vendor, 
might bave in such business. This could be accomplished by the grant 
of the use of the trade-mark and trade-name, accompanied by an 
agreement to sell to the vendee such syrup made under the formula 
as might be necessary to fully supply with bottled Coca-Cola the de- 
mand of the territory acquired by the vendee, embodying covenants 
that it would thereafter manufacture under the secret formula syrup 
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for bottling plirposes only in sufficient quantities to meet the demand 
of the.vendee's térritory, and that it wbuld not sell its fountain syrup 
to any one when the vendee "knows that said syrlip is to be used for 
botthng purposes." 

[12] Such an agreement the, Georgia corporation, tiy the contract 
under considération, made. Thereby it conferred upon the bottiers 
the right to acquire the syrup and it transferred to them an interest 
in, its good will and trade-mark and trade-name, the cumulative effect 
of which was the transfer of the potential bottling business. The right 
to transfer the good will is clear. The Georgia corporation had ac- 
quired a good will and a trade-mark arising out of and connected with 
the fountain drink. It is to be assumed that the bottled drink and 
the fountain drink were substantially identical ; the bottled drink, by 
reason oï its being bottled, being merely more available for gênerai 
use. Necessarily the f avor which the Georgia corporation had won 
from the public for its fountain drink would, at least in part, inure to 
the adyantage of the bottled drink, should the latter be labeled so as 
to idéntify it with the fountain drink. The Georgia corporation con- 
sented to this labeling, and granted and conveyed to the bottiers "the 
right to use the trade-mark name Coca-Cola, and ail labels and de- 
signs pertaining thereto, in connection v/ith the product bottled Coca- 
Cola" in the prescribed térritory. The extent of the good will, sym- 
holized by' the trade-mark, so transferred, is disclosed by the grant of 
the "sole and exclusive" right thus to use the name and trade-mark, 
or, as expl-essed in the amendment, by the négative covenants of the 
Georgia corporation that it will "only manufacture syrup for bottling 
purpOses in sufficient quantities to meet the requirements" of complain- 
arit and others holding similar rights under the contract, and that it 
will not sëll its fountain syrup to any one when the complainant "knows 
that said syrup is to be used for bottling purposes." The good will so 
transferred was, as to the bottling business, perpétuai and exclusive. 

[13] The transfer of the interest in the trade-mark was not a trans- 
fer in gross. The right to transfer the good will and trade-mark under 
such circumstances' is shown by the authorities hereinbefore referred 
to. As I see it, it is immaterial whethcr the interest in the trade-mark 
acquired by the bottiers was a légal title or merely a bénéficiai interest. 
Though not made the basis of the décision upon this matter, it niay 
be noted that the défendant does not dispute the right of complainant 
to use the trade-mark during the contihuance of the contract. Con- 
sequently the ultimate question touching the trade-mark would thus 
seem to be, not whether the trade-mark coUld be assigned, but merely 
the extent of the interest assigned. If a limited interest therein by 
way of' license coUld hâve been assigned, no reason appears why, under 
the circumstances, an unlimited interest could not likewise hâve been 
assigned. 

In view of the use of the word "grants," denoting a transfer of 
propèrfy, in the original contract, and the significance in the use of 
the words "give and convey," being of like import with the word 
"grants," in the amendment 15 years later, to confer upon the plain- 
tiff or its predecessovs in interest the right of user, in the absence of 
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words of limitation, and in the light of the fact that the essential ob- 
ject and purpose of the contract was the building up of the bottling 
business at much expansé adequately to meet tihé contractual provi- 
sions, I am unable to find aiiy sound prihciple upon which to base a 
conclusion that the right so conveyed was 'oth'er ihan an ahsolute and 
unlimited right of user in the complainant to the exclusion of ail (5thers, 
including the Georgia corporation, its successors and assigns, in the 
territory in question. In fact the Suprême Court has held that — 

"If the owner [of a trado-mark] imposer no limitation of * * * time 
[iipon the right to use the trade-marki, the right to use is doelned * * * 
Ijorpetual." Kldd v. Johnson, ,100 U. S. 617, 019 (25 L. Ed. 769). , , 

Did thé contract confer upon the bottiers a right to acquire from the 
Georgia corporation the Coca-Cola syriip necessary to the establish- 
ment and conduct of the bottling business ? Paragraph 5 of the amend- 
ment of 1915 provides: ' ' i 

"Party of the flrst part fthf! bottier] agrées to buy from jlat'ty of the 
second part [the Georgia col'poration] such bottiers' syrup as may be neces- 
sary to fiiUy supply gaid territory with bottled Cpea-Cola ; and pa-rty of tlio 
second part agrées, to manufacture for and sell to party of the tirst part ail 
of the Goea-Coia for- bottling .purposes that may be necessa'fy for or used by 
.said flrst party In snpplying said territory with bottled Coca-Cola." 

The défendant) TCgarding the contract as one merely for the pur- 
chase and saleof syrup, insists that it is,;Sp lacking, in mutuality of 
obligation and so indefinite^as to time and subject-matter as to be void. 
Having concluded that the covenant to sell syrup is not the dominant 
covenant of the éontract, to which ail others are incidental ànd sub- 
ordinate, but that it is merely one of a number of co-ordinate covenants, 
the objections as to mutuality and certainty become of less importance, 
yet they are not whoUy eliminated. 

[14] The objection that there is a lack of mutuality is based upon 
the assumption that the only considération for the promise to sell the 
syrup is the reciprocal promise to buy. This assumption is not well 
founded. The express covenant on the part of the bottiers to erect a 
bottling plant, and their implied covenant to erect or cause to be erect- 
ed bottling plants sufficient to supply the demand of the territory with 
the bottled drink, both of which bave been performed, constitute suffi- 
cient considération for the covenants of the Georgia corporation. Con- 
sidération has been defined as ; 

"The priée, motive, or matter of indueement to a contract — whether it be 
the compensation which is paid, or the inconvenience which is suffered, by 
the party from whom it proceoçls." 

And again as : 

"Any aet of the plaintiff from which the défendant or a stranger dérives a 
benefit or advantage, or any labor, détriment, or inconvenience sustained, by 
the plaintiff, bowever sniall, if such act, is performed or inconvenience suf- 
fered by thç plaintiff l)y the consent, exprossed or implied, of the défendant." 
Eouvier's Dictioiiary, Rawle's 3d Rey. 

The Atlanta bottling plant was built, and the remaining 587 plants 
in complainant's -terri tc^ry. hâve been built, equipped, and operated 
vvithout èxpe'nse liû 'the: Georgia corporation or the défendant. That the 
plants are not now owned by the complainant is a fact irrelevant to 



812 269 FEDERAL EEPOETEtt 

the matter under Hiscnssion. "Want of' mutuality îs no défense to 
either party, except in cases of executory contracts." Grove v. Hodges, 
55 Pa. 504, 516; Chicago, M. & St. P. Ry. Co. of Idaho v. United 
States, 218 Fed. 288, 301, 134 C. C. A. 84. In Wilson v. Clonbrock 
Steam-Boiler Co. ( C. C.) 105 Fed. 846, Judge McPherson, quoting 
from Morse v. Bellows, 7 N. H. 549, 28 Am. Dec. 372, said : 

"Nor is it necessary tliat the considération should exist at the time of makiiiR 
the promise; for if the person to whom a promise is made should incur aiiy 
loss, expense, or liability in conséquence of the promise, and relying upon it, 
the promise thereupon becomes obligatory." 

[15] The contract is not wanting in mutuality of obligation. Has 
it sufficient certainty as to subject-matter and time of performance? 
When the provisions of paragraphs 4 and 5 of the agreement as 
amended in 1915 are read together, it is clear that the bottier is bound 
to buy, and the manufacturer of the syrup is bound to manufacture and 
sell to the bottier, not merely such syrup as the bottier may désire, but 
sutncient syrup to enable the bottier to supply the demand for the 
bottled drink in ail territory embraced in the agreement. Manifestly 
the agreement is not of that class where the amount of the commodity 
to be furnished dépends upon the wish, will or désire of either party. 
A contract to furnish goods, material, or other commodity sufficient 
for the needs of a specified undertaking is not invalid for uncertainty. 
Select Pictures Corporation v. Australasian Films (D. C.) 260 Fed. 
296; Lima Locomotive & M. Co. v. National Steel C. Co., 155 Fed. 77, 
83 C. C. A. 593, 11 L. R. A. (N. S.) 713. Mère indefiniteness as to 
the exact amount of material to be purchased or sold under a contract 
is not necessarily a fatal uncertainty. Elliott on Contracts, § 180. If 
the intention of the contract be clear, the mère uncertainty as to the 
exact amount involved does not invalidate it. Ramey Lumber Co. v. 
John Schroeder Lumber Co., 237 Fed. 39, 150 C. C. A. 241. 

The manifest intention of the parties to the contract under considéra- 
tion was that the demand of the granted territory for the bottled drink 
should be supplied. The exact quantity of syrup necessary to supply 
this demand could not in the very nature of things hâve been fixed at 
a specified number of gallons. À provision in the contract so fixing 
the quantity of syrup to be sold and purchased would not hâve been in 
keeping with the dominant intention of the parties. Having in mind 
the paramount object of the parties to the contract, it is difficult to 
find a measvtre of supply more suitable to the purposes of the contract 
or more definite than that employed by the parties themselves. That 
the quantity of syrup to be supplied was sufficiently definite for the 
purposes of the contract to enable the parties thereto to comply there- 
with has been fully demonstrated by a practical test of 20 years' dura- 
tion. 

Furthermore, as the business continued from year to year, and the 
extent of the demand for the bottled drink became known, such un- 
certainty as originally existed in the contract neCessarily in large 
measure disappeared. It should be observed that the Georgia corpora- 
tion, and not the bottiers, fixed the standard by which the supply was 
to be measured, and that this was the same standard: under which the 
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bottier was required to establish or cause to be established, un.der pen- 
alty of forfaiture of ail contractual rights, bottling plants adéquate to 
manufacture the bottled drink in quantity sufficient to supply the de- 
mand of ail territory embraced in the agreement. Muçh stress bas 
been laid by the défendant upon the case of McCaw Mfg. Co. v. 
Felder, 115 Ga. 408, 41 S. E. 664; but that case involved a contract of 
a character radically différent from the contract under considération. 
Yet that and similar cases cited by the défendant required only that 
the contract be srifficiently definite, which necessarily means sufficient- 
ly definite under ail the circumstances of the contract, having in rnind 
its essential object and purposes. The contract is sufficiently definite 
as to subject-matter. 

[16] Is it sufficiently definite as to time? This point was made, 
but scarcely pressed, for the défendant made its real défense upon the 
ground that the contract was a contract at will — a position inconsistent 
with that of a lack of certainty as to time. But, aside from the incon- 
sistent attitude of the défendant, is it possible to say how long the 
covenant to supply syrup runs? Though essential to the contract, 
this covenant is but incidental to its main purpose. As the business 
established upon the faith of the contract could not continue without 
syrup, the period for which the syrup must be supplied is found by as- 
certaining the duration of the contract. From what has already been 
said it appears that the contract is not a contract at will, but that it is a 
contract permanent and perpetiial in its nature. Manners v. Morosco, 
252 U. S. 317, 40 Sup. Ct. 335, 64 L. Ed. 590; Western Union Tele- 
graph Co. v. Pennsylvania Co., 129 Fed. 849, 858, 64 C- C. A. 285, 68 h. 
R. A. 968. The bottling business rests upon the joint existence of two 
things — the continued secrecy of the prpcess for making the syrup 
and the continued demand for the bottled drink. So long as both of 
thèse conditions exist, the contract endures. The fact that no plan 
was provided for in the contract for changing the price to be paid for 
the syrup does not alter this resuit. It may well be that the price so 
fixed embraced such a large margin of profit that a fluctuating scale of 
priées was deemed unnecessary. 

[17] It is next contended by the défendant that, if the contract be 
construed as it is now construed by the court, it is void under the law 
of Georgia, the Sherman Act and the Clayton Act. In this connection 
it should be observed that the effect of the contract was not a merger 
or consolidation of businesses theretofore existing in severalty, but was 
the complète severance of the bottling business from the business of 
supplying soda fountains with the syrup, while the resuit which the de- 
fendant seeks under statutes intended to prevent monopoly would give 
to the défendant a complète and exclusive monopoly of both the foun- 
tain business and the bottling business. The accomplishment of this 
result through the instrumentality of the anti-monopoly. statutes would, 
indeed, be unique. That of necessity there is compétition between the 
bottled drink and the fountain drink cannot be seriously questioned. 
The contract did not fix a price for the bottled drink. It did not fix 
a price for the fountain drink. The défendant may sell its fountain 
Byrup for such price as it pleases subject to the inévitable resuit, if it 
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raises its ,priçe too high, that the demànd for the.fountain drink will 
decrease, and that for the bottled drink increase. The converse would, 
of course, be trùk, shotild the price of thë bottled drink greatly exceed 
that of the fountain dririk. 

The défendant points out certain covfinants of paragraphs 6, 7, 11, 
and 12 of the contract as améiided in 1915 to show that the contract is 
in restraint of trade. It cites Floding v. Floding, 137 Ga. 531, 1Z 
S. E. 729, and other cases, to shovv that the courts of Georgia refuse 
to recognize an agreement net to operate the same business m a terri- 
tory very large in area as béing in reasonable réstraitit of trade. But 
such cases hâve iio analogy to the 'case at bar, where the effect of the 
contract was, not to transfer the whole business of the vendor,^but 
only an incidental and potential business. arising out of the mâiri busi- 
ness of the veiidôr. . It is unhecessary to analyze the several covenants 
poirited out as being in unréasonable restraint of tfade, Those cove- 
nants àt'most qperatç as. a partial and not as a général restraint, and 
are "rnerely àncillary to the mainpurpos'e bf a lawfùl contract, and nec- 
essary tô pfotect the covenantee in the enjoyment of the legitittiate 
fruits of fhe contract, or to pfotect him from the dangers of ah un-' 
jusf use of thosé' fruits by the other pàfty," or were covenants neces- 
sary.tp.prptect thé. Georgià corporation in its rètained business'. Such 
provisions are vahdi United States v.'Xddyston Pipe'.& Steel Co., 85' 
Fed.'27l, 29 C. C. A. 141, 46 L. R. A. Ï22; JohnD. Park & Sons Co. 
v.' îîartman, 1,53 Fed. 24, 82 C. C.\Âr.l;Sg, 12 L;,_R. A.. (N. S.) 135. 
I fiijd in' the contract nothing having an effect. or intendéd to hâve an 
èffec^ to defeat or lessen compétition or to encourage or tend to create 
a mphopoiy, nor do'ï.find anything therein that may be said to be in 
unréasonable résfrairitof. tfade. 

. The défendant; has alsô sùggésted, rather than ui-ged,. that even 
if the cpmplainàrit acquiréd any right, tîtle, or intetest in the trade- 
markj good wiH,, or Ijiiisihess of the pi^édecessor ôf the défendant, the 
complainant hàs dispôsèd of alL such rights to its, subbottiers: This 
objection is bàsed ùpon the provisions of the con,tract betweeh the 
complainant and its 588 subbottiers, each of such contracts so far as 
disçlosed being ih the same form, Under those contracts the bottier 
conyeyed to the subbottier the right thë former "received from The 
Cbca-Cola Company to use the trade-mark name Coca-Cola, and ail 
labels and designs pertaining thereto in connection with the prdduct 
bottled' Coçk-Colà" in the territory of the subbottier. The bottier 
agreed tp'obtain and furnish to the subbottier at $1.20 per gallon suffi- 
cient syrup for bottling purpfases to meet the requirements of the sub- 
bottier in hiâ specified territôl-y. The subbottier agreed, in substance, 
to buy of ot thrpugh the bottier at the specified price ail syrup requii-ed 
orûsed by the subbottlér; i;o invest in and'iliâ'intain a plant and equip- 
ment suffidient tômeet thé dcmands of thebusirtess in its territory; tb 
a,llôw 'the bottier' to enter upoh a.nd .examine thé premises wheré the 
Coca-Cola' shôuldbe, bottled and prepaîré'd for market;. and to'àllbw the 
bottier to rnal<e any hecéssary .éxàniînation to see that the provisions 
of -the, contract were Complied with. It was further agreed that, so long 
as thé subbottlér should comply with the terms of its contract, the 



THE COCA-COLA BOTTLING CD. V. ,THE COCA-COLA CO. 815 

(269 F.) 

rights, privilèges, and immunities thereby granted to the subbottier 
shoiild remain in f ull force and efïect. 

The obligations imposed upon the complainant by its contract with 
the Georgia corporation still rested upon the former, notwithstanding 
its contracts with the subbottiers. The complainant also retained a 
bénéficiai interest in the bottling business af ter makiwg the contracts 
with its subbottiers. Whether the interest so retained makes the 
Coca-Cola Bottling Company "the real party in interest" within the 
contemplation pf equity rule 37 (198 Fed. xxviii, 115 C. C. A. xxviii) 
is a question that need not now be determined, for some ofthe sub- 
bottlers, on behalf of themselves and ail other subbottiers to whom de- 
fendant contends the complainant has sold ail its interest in the busi- 
ness, good wiir, and trade-mark, haye been granted leave to intervene, 
reserving to the défendant the right to raise asy question with respect 
to such intervention. 

[18] The right of the subbottiers so to intervene is supported by 
Osborne v. Wisconsin Cent. R. Co. (C. C.) 43 Fed. 824, and Prentice 
V. Duluth Storage & Forwarding Co., 58 Fed. 437, 7 C. C. A, 293. In 
the former case Mr. Justice Harlan, sitting at circuit, held that — 

"Where a number of persoris liave separate and individual ' claims and 
rights of action against the same party, but ail arise f rom some common cause, 
are governed by the same légal rule, and involve similar façts, and the whole 
matter might be settled in a single suit brought by ail thesé persons uniting 
as coplaintiffs, or one of the persons suing on behalf of the others, or even by 
one person sumg for himself alone," one or more may sue for the Whole. 

In the latter case Judge Sanborn, speaking for the Circuit Court of 
Appeals for the Eighth Circuit said: 

"That this suit was well and vpîsely brought admlts of no dlscnssipn. Ov^n- 
ers of lots in severalty, in possession under a common source of title, may 
juin in a bill of peace to quiet their title, * * * the validity of which dé- 
pends entirely upon the superiority of the title of their . compïon grantor. 
Tïie law and the fact.s which détermine thé validity of the title of one sueti 
owner also détermine the validity of the title of every sucfi oveher: While 
they are owners in severalty, thoy are united in interest in the sole question 
at issue in such a case — the validity of the title of their common grantor. A 
suit iiased upon such a Bill is of gênerai équitable cognizance. It prevents a 
multiplicity of .suits, and affords the only adéquate remedy for such a multi- 
tude of several ôvi'ilers, * ♦ * when their common sourde 'of title is as- 
sailed." , 

It is also provided by equity rule 37 that — 

■ "Ail persons having an interest in the subject'of thie' action and In obtaliiing 
the relief domanded may join as plaintiffs. * * *''" 

Both The Coca-Cola Boftling Company and the subbottiers hâve an 
interest in the subject ofthe action and in obtaining the: relief de- 
manded by the bill of complaint. The objection of the défendant to 
the intervention of the subbottiers çannot be sustained. It follows that 
ail persons having an interest in the subject of the action, and in ob- 
taining the relief demanded are now before the court, seeking its aid 
in protecting the business, good will, and trade-mark rights, granted 
and conveyed by the contract of 1899 as amende,d in 1915, f rom viola- 
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tion by the défendant. It therefore becomes unnecessary now to 
détermine the relative rights of such persons. 

Itiasmuch as it appears from the bill of complaint that the contract 
of 1899 grànted and conveyed property rights in and to a business, 
good will, and trade^mark, and inasmuch as it also appears that such 
contract was vaHd, that it was not a contract at will, that ail persons 
having any interest therein are before the court, and that the défend- 
ant is threatening to infringe thOse rights, the motion to dismiss the 
bill of complaint must be denied. Trade-Mark Cases, 100 U. S. 82, 
25 L. Ed. 550, and, as to good will, 12 R. C. L- p. 988. 

The complainant's motion for preliminary injunction remains to be 
considered, but as the numerous affidavits and voluminous documentary 
exhibits filed in support of and in opposition to this motion cast no 
doubt upon any of the f acts upon which the déniai of defendant's mo- 
tion to dismiss the bill of complaint is based, it follows, without fur- 
ther considération, that the complainant' is entitled to a preliminary 
injunction enjoining and restraining the défendant from infringing 
the pi-operty rights- in good will and trade-marks granted and con- 
veyed by the contract of 1899 as amended. As an injunction so limited 
may tend to bring about a resuit fair and just to ail parties, I deem it 
unnecessary now to consider whether the complainant is entitled to 
a decrèe, absolute or upon terms, directing compliance with the cove- 
nant of the owner of the secret process to manufacture for and sell to 
the bottier ail of the Coca-Cola syrup for bottling purposes that may 
be necessary for or used by the bottier in supplying the prescribed ter- 
ritory, and consequently considération of that matter will be deferred 
until final hearing, unless the complainant shall in the meantime find 
that an earlier, détermination is essential for its protection and renew 
its application for a mandatory injunction. 

An order denying the motion of the défendant to dismiss the bill 
of complaint, and a decree for a preliminary injunction in accordance 
with this opiniori, niay be submitted. 



HILLSBOROUGH MILLS v. BOSTON & M. R. E. 

(District Court, D. Massachusetts. January 3, 1921.) 
No. 753. 

1. Commerce <S=>89 — Claim for discrimination to be submitted to commission 

before action in court. 

A claim by a shipper for damages occasioned by carrier's discrimina- 
tion in ahsorblng in its rates switching charges from a pier used by the 
shlpper's comp.etitors, but not those from the shipper's pier, which had 
previously beeriheld an unjust discrimination by the Interstate Commerce 
Commission, mUst be presented to the Commission before action thereon 
In the courts. 

2. Ca,rrîers <©=>36-r-Discrim!ination in favor of competitors not suflBdent évi- 

dence of damage. 

An order of 'the Interstate Commerce Commission, flnding an unjust 
discriminatloii : by the carrier in maklng a separate charge against a 

^:»For other cases see eame topin & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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shipper for switchlng from the pier used by him, while absorbing such 
charge from plers used by his competitors, is net sufficient e^'idence 
to authorize recovery of damages by the shipper, since the measure of his 
damages is not the amount of the unjust discrimination, but the amount 
by which such discrimination had injured him. 

At Law. Action by the Hillsborough Mills against the Boston & 
Maine Railroad. Judgment for défendant. 

Hill, Barlow &; Homaïas, pf Boston, Mass., for plaintiff. 
George L. Mayberry and Archibald R. Tisdale, both of Boston, 
Mass., for défendant. 

MORTON, District Judge. The facts are not in dispute and are 
as follows : The Commonwealth Pier is connected with the defendant's 
line by tracks of the Union Freight Railway and the New York, New 
Haven & Hartford Railroad; the National Dock, by the tracks of the 
New York Central & Hudson River Railroad. Under a contract, to 
which the défendant and the commonwealth of Massachusetts were 
parties, the défendant paid to the railroads Connecting its line with the 
Commonwealth Dock their charges for delivering cars from that dock 
to the défendant and "absorbed" this payment in its own charges; i. e., 
it charged no additional rate because of such payment, and made the 
same rate on freight from the Commonwealth Pier as from its own 
pier. But the défendant did not absorb the corresponding charges of 
the Connecting road for deliVering cars to it from the National Dock, 
such charges being added to the regular tarifï. 

Before the présent action was begun the National Dock Company 
made a complaint to the Interstate Commerce Commission against the 
Boston & Maine Railroad, charging discrimination by reason of the 
defendant's absorption of the Connecting line charges to the Common- 
wealth Pier and its nonabsorption of them to the complainant's pier. 
After a full hearing the Commission decided that the charges com- 
plained of were — 

"unduly prejndlcial to the complainant and to shippers and receivers of 
freight moving in interstate or foreign commercé using its docks, from which 
undue préjudice the défendant, by an appropriate order, will be required to 
eease and desist." McChord, Commissioner, 38 Interst, Com. Com'n. R. 650. 

There is no finding that the total charges by the Boston & Maine for 
transportation from the National Dock, including the switching charge, 
were unreasonable ; and the action of the Commission, in directing a 
discontinuance of the absorption, but not a réduction in the rate, 
amounts, I think, to a finding that the rate per se was reasonable. No 
order for réparation was made. The décision détermines finally that 
there was discrimination against the National Dock and shippers and 
receivers using it, directs that the discriminatory absorption should 
cease, and leaves the matter there. The resuit was to increase the rafe 
from the Commonwealth Pier and leave it unchanged from the Na- 
tional Dock. 

The décision of the Commission is challenged by the défendant, and 
questions as to the conclusiveness and correctness of it were argued; 
but they hâve been disposed of by Spiller v. Atchison, Topeka & Santa 
269 P.— 52 
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Fé Raiiwav Co. et al.. 253 Ù. S. 117, 40 Sup. Ct. 466, 64 L. Ed. 810 
("May 17, 1920), and SeaKoard Aîr Line Rwy. Co: v. U. S:, 254 U. S. 
57, 41 Sup. Ct. 24, 65 L. Ed. — (Nov. 8, 1920). In the light of 
those cases the décision seems to me to ^have béen clearly right. 

The présent plaintiff iniported inerchandise through the National 
Dock to its mills at Wiltoh, N..H., over the deféndant's railroad; and 
it paid the charge for moving cars from thé dOck to the deféndant's 
line. There is no question but what the amôUnts are as stated in the 
déclaration. The plaintiff never made any complaint to the Interstate 
Commerce Commission; it proceeded directly against the défendant in 
this court after the décision by the Commission in the National Dock 
Case. The plaintiff has offered no: évidence of damages, except the 
fact of the discrimination and the :amounts of the switching charges 
which it paid. 

The remaining questions are (1) whether the plaintiff has a right to 
proceed in this court without first complaining to the Interstate Com- 
merce Commission; (2) whether there is sufficient proof of damages; 
and (3) whether the plaintiff 's claim, if otherwise established, is barred 
by the spécial statute of limitations found in the act. 

[1] As to (1): Discrimination against the plaintiff having been es- 
tablished, ail that remains, aside from the statute of limitations, is the 
détermination of the amount of damages, if any, which the plaintiff 
sustained. Must they be assessed in the first instance by the Commis- 
sion? In Fobinson v. B. & O. R. R., 222 U. S. 506, 32 Sup. Ct. 114, 
56 L. Ed. 288, the rate in question, which madé a distinction between 
coal loaded from wagons and coalloaded from tipples, had been held 
by the Commission to be unjustly discriminatory ; and the railroad had 
been directed to desist from its enf orcement. A shipper who had not 
been a party to the rate proceeding sued to recover his damages caused 
by the discrimination. It was held that he was not entitled to recover, 
because the record of the Commission — 

"did not contain any finding or direction as to what if any, réparation should 
be made because of prior exactions of tlae ratç which it condemned." Van 
Devantèr, J., 222 U, S. 512, 32 Sup. Ct.il6, 56 L. Ed. 288. 

It v(?as further said that the distinction between a published rate 
which is unreasonable and one which is unjustly discriminatory was, 
upon the question whether the matter should be first submitted to the 
Commission, "immaterial." • 

In the later case of Pennsylvania Railroad Co. v. International Coal 
Mining Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas; 
1915A, 315, the railroad made a différence in its charges between "free 
coal" and "contract coaL" As the published rates made no such dis- 
tinction, it was held to be unlawful On the face of the tariff. The Coal 
Company sued to recover damages thetefor. The claim was not sub- 
mitted to the Commission. It was held to corne within section 8 of 
the Interstate Commerce Act (Comp. St. § 8572), and the railroad was 
held liable directly to action in the courts for damage caused by its 
departure from the published rate. 

The plaintiff contends that this action is govérncd by the latter dé- 
cision ; the défendant, by the former. It .seems to me that the défend- 
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ant is right. It did not départ from its published tariff; it acted in, 
good faith, openly, and under a contract witH the commonwealth of 
Massachusetts. The facts whiéh distinguished the International Coal 
Mining) Case from the Robinson Case, and led to a différent resuit, 
do not exist hère. The point under discussion is, I think, settled by the 
Robinson décision.- It follows that the plaintiff, not having submitted 
its claim to the Commission, carihot maintain this action. In the récent 
case of Southern' Pacific Xo. v. .Darnell-Taenzer Lumber Co., 245 U. 
S, 531, 38 Sup;: Gt. 186, 62 L. Ed. 451, which^was an action to, recover 
damages caused by an unreasonable rate, an application for réparation 
was first made to the Commission ; and thë practice of so doing is 
passed without comttjeiat, ,àâ iiycorfect. ., ' , . ,, 

[.2] This isenpugh to clispqse,o£ the présent case. But as the second 
question, whether the mère fact' that unlawful concessions of stàted 
amounts were madë to othei- shippers is sufficient évidence oti which 
td awar'd d^iiiagés' to. the plaintiff, may be regarded as inyolving a 
finding of ;fact by the trial cpurt, it ought perhaps to be passed upon. 
In Penn. R. R. v. International Coal Mining Co., supra, where the 
plaintiff paid the légal rate, "while other shippers were accorded an 
unlawfuTly preferential one, and, the plaintiff , sued for damages, ,i,t was 
held that the ampunt of the discrjpiination, in favor of other .persons 
was not the measur'e of the plaintiff's damages,; that the damages must 
be proved.-and the law "had not been so far developed as tO: settle 
what Was the méasûre of damages" (Lamar.J., 230 U. S. 201','. 33 Sup. 
Ct. 898; :57 L. Ed. 1446, Ann, Cas. 1915Â, 315) ; that "the oifiasure of 
damages was the pecuniary loss inflicted on the plaintiff as the resuit 
of the rebate paid. Those damages might be the same as the rebate, or 
less than the rebate, or many times greater than the rebate; but unless 
they were proved they could not be recovered" (230 U. S. 203, 33 Sup. 
Ct. 898, 57 L. Ed. 1446, Ann. Cas. 1915A, 315). Taking the bpinion 
as a whole, the case hoids, I think, that the amount of rebate alone—^ 
and this absorption was in effect an unlawful rebate — is not, as-a matter 
of law, sufficient évidence on whiclïto âssess damages. As a matter of 
fact, I db not think it is sufficient in this case. The plaintiff paid no 
more than it was legally obliged to pay. There may hâve been dis- 
advantages in using the Commonwealth Dock which more than offset 
the saving in transportation charges from it. Everything considered, it 
may hâve been as profitable to import over the National Dock and pay 
the switchirig charges, as bver the Commonwealth Pier and not pay 
them. If so, the plaintiff's competitors, who used the Commonwealth 
Pier, gained no advantage by so doing, and the plaintiff sustàined no 
damage because of the unlawful rate accorded them. See So. Pacific 
Co. V. Damell-Taenzer Co., supra, 245 U. S. at page 534, 38 Sup. Ct. 
àt page 186, 62 E. Ed. 451. It follows that on this ground, also, the 
plaiintiff is not entitled to recover. 

As ail questions relatirig to the statute of limitations will be fully 
opén on appeal, it is urinecesSary for ine to pass upon them. 
■ My.opinioft has been delayed, because it seemed best to âwait the 
judgment's of the Suprême Court in the Spiller Case, supra, and the 
Seaboard Air Line Railway Case, supra.- 

Judgment for défendant. 
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UNITED STATES v. DÉ LARGE et al. 

(District Court, D. Nèbraska, Omaha Eii vision. February X7, 1921.) 

1. Internai revenue "©=2 — ^Volstead Act did not repeal revenue provisions 
relating to distilleries. 

Rev. St. § 3258 (C.omp. St. § 5994), prescribing ttie penalty for posses- 
sion o£ a still not registered with the coUector, and section 3282 (section 
6022), preserllblng a penalty for making in a place other than an au- 
thorized distillery any mash fit for distillation, were liot superseded by 
the Volstead Act, In view of provision of article 2, § 35, thereof, that 
inconsistent provisions of lavir were repealed only to the extent of such 
Inconsistency, that the régulations therein for the manufacture or traffic 
in intoxicating llquor were In additioij to existing laws, that double 
the existing tax should be imposed on any one engaging in the. sale of in- 
toxicating liquors, and that the act should not relieve any person from any 
llabillty, civil or criminal, theretofore or thereafter Incurred under exist- 
ing laws, since there is no irreconeilable inconsistency between prohibiting 
the possession of a still and under heavier penalty prohibiting such pos- 
session wlthout reporting it to the collecter and the possession in a place 
other than an authorized distillery of rnash fit for distillation, and es- 
pecially in view of the provisions of article 3, of the Volstead Act exempt- 
ing industrial distillers from certain named sections of the Revised Stat- 
utes, includlng section 3258, but not section 3282, which indicate a récogni- 
tion by Congress that those Sections were stlU continued in force. 
3. Internai revenue '^=>2 — ^Inflicting heavier punlshment under révenue acts 
for separate offense in same transaction is valid. 

It was within the power of Congress to impose a penalty for possesglng 
a still, as it did by the Volstead Act, and to continue to enforce the 
existing heavier penaltles for possessing such still wlthout registering it 
and for making a mash for distillation outside an authcjized distillery, 
thus imposing différent penalties upon acts which were made separate 
offenses, though they were ail parts of one conneeted transaction. 

Julius De L,arge and another pleaded guilty, the named défendant to 
an indictment for having in possession an unregistered still, and the 
other défendant to an indictment for making a mash for distilling 
Hquor in a place not an authorized distillery, and they apply for a re- 
vision of the sentence, on the ground that the statutes defining those 
offenses were superseded by the Volstead Act. Application denied. 

T. S. Allen, U. S. Dist. Atty., of Lincoln, Neb., and Lloyd A. Mag- 
ney, Asst. U. S. Dist. Atty., of Omaha, Neb. 
John Berger, of Omaha, Neb., for défendants. 

MUNGER, District Judge. The défendant in this case pleaded 
guilty to an indictment charging him with a violation of section 3258, 
Rev. Stats. (section 5994, Comp. Stats.). An application for a re- 
vision of the sentence involves the question whether this section has 
been superseded by the National Prohibition Act, also known as the 
Volstead Act (41 Stats. 305, c. 85). A similar application in a.compan- 
ion case questions a sentence under section 3282, Rev. Stats. (section 
Ê>022, Comp. Stats.). The same or somewhat similar questions hâve 
been decided in reported cases. United States v. Sohm (D. C.) 265 Fed. 
910; United States v. Windham (D. C.) 264 Fed. 376; United States 
v. Stafoff (D. C.) 268 Fed. 417; United States v. Puhac (D. C.) 268 

©ssFor other cases see same topic & KEY-NUMBHR in ail Key-Numbered Digests & Indexes 



tJNITED STATES V. DE LARGE 821 

(269 F.) 

Fed. 392; United States v. Fortman (D. C.) 268 Fed. 873. In the 
first case cited it was held that the Volstead Act did not supersede 
section 3258, Rev. Stats., or section 3282, Rev. Stats. In the other cases 
cited one or both cf thèse sections were held not to be in force, as ap- 
plied to the facts in those cases. The case of United States v. Yu- 
ginni (D. C.) 266 Fed. 746, also lends some weight to the holdings in 
the latter group of cases, while the cases of United States v. One 
Essex Touring Automobile (D. C.) 266 Fed. 138, and United States v. 
Turner (D. C.) 266 Fed. 248, strongly tend to sustain the décision in 
United States v. Sohm. 

Section 3258, Rev. Stats. (section 5994, Comp. Stats.), provides a 
penalty for every person who bas in bis possession or custody or 
under bis control any still or distilling apparatus set up which is not 
registered with the collector o£ the district, by duplicate statements 
in writing which the applicant bas filed with the collector, setting fortb 
the place where it is set up, the kind of still, its cubic contents, its own- 
er, his place of résidence, and the purpose for which it has been or is 
intended to be used. 

Section 3282, Rev. Stats. (section 6022, Comp. Stats.), punishes sev- 
eral acts, among them the making or fermenting in any building or on 
any premises other than a distillery duly authorized by law of any 
mash, wort, or wash fit for distillation or for the production of spirits 
or alcohol. 

[ 1 ] Notwithstanding the f act that the greater number of cases cited 
bave held that thèse portions of the Revised Statutes are no longer in 
force, as applied to one who seeks to manufacture distilled liquor 
contrary to the Volstead Act, the conclusions reached in the case of 
United States v. Sohm appear to be the proper interprétation. The 
intent of Congress is the essential thing, and that intent is not left 
to conjecture. Section 35, art. 2, of the Volstead Act reads as follows : 

"AU provisions of law that are Inconsistent with thls act are repealed only 
to the extent of such inconsistency and the régulations hereln provided for 
the manufacture or trafflc in intoxicatlng liquor shall be construed as in addi- 
tion to existing laws. Thls act shall not relieve any one from paying any 
taxes or other charges imposed upon the manufacture or traffic in such liquor. 
No liquor revenue stamps or tax reoeipts for any illégal manufacture or sale 
shall be issued in advance, but upon évidence of such illégal manufacture or 
sale a tax shall be assessed against, and coUected from, the person responsi- 
ble for such illégal manufacture or sale in double the amount now provided 
by law, with an addltional penalty of $500 on retail dealers and $1,000 on 
manufacturera. The payment of such tax or penalty shall give no rlght to 
engage in the manufactiire or sale of such liquor, or relieve any one from 
crlminal liabillty, nor shall thls act relieve any person from any llability, 
civil or crlminal, heretofore or hereafter ineurred under existing laws." 

It is obvions from a reading of this section that the prior internai 
revenue laws, so far as they provided for paying taxes or charg- 
es imposed on the manufacture or traffic in intoxicatlng liquor, were not 
entirely superseded, because it is expressly provided that a tax shall 
be assessed and collected from the person responsible for the illégal 
manufacture or sale in double the amount previously provided by law. 
but the payment of such a tax cannot be made in advance ; nor does 
the payment give any right to manufacture or sell such liquor. It 
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is also provided that ail provisions of law that are incon$istent with 
the Volstead Act arerepealed only to the extent of such inconsistency, 
There doubtless may be f eatures of the prior revenue laws that are in- 
consistent with the Volstead Act, but there is no inconsistency in making, 
it unlavifful (section 25, tit. 2, Volstead. Act) for one to possess property; 
designed for the manufacture of liquor intended for use in violating 
that act and in also requiring the one possessing a still or distilling ap-: 
paratus set up to file a statement seeking registration with the collector 
(section 3258, Rev. Stats.), or making it unlawful to make or ferment 
mash in any other premlses than an authorized distillery (section 3,282, 
Rev:iStats.).. , , 

If the two offenses were combined in a single section, providing that 
it should be unlawful to possess property designed for the unlawful 
manufacture of intoxicating liquor and providing. a penftlty, and also 
providing that if one should so possess such property and should also 
fail to register a distilling apparatus with the collector, or should also 
possess the mash fit for distillation elsewhere than in an authorized 
distillery, he should be punished more severely, it would seem quite 
illogical to say that the two acts were contradictory, mutually destruc- 
tive, or' inconsistent. 

[2] The punishment is greater under sections 3258: and 3282, Rev. 
Stats., than is prescribed in the Volstead Act, but it is not a punishment 
for the same offense, because the mère unlawful possession is punished 
under the Volstead Act, while there must be a distilling , apparatus 
set up and also unregistered or a mash, wort, or wash fit for distillation, 
and also ' on premises other than an authorized distillery to consti- 
tute an offense under the sections of the Revised Statutes cited. Sep- 
arate acts, though part of a continuons transaction, may be made sep- 
arafe crimes by the lawmaking power, as in the case of one who unlaw- 
fuUy breaks and enters a building with intent to steal and thereupon 
does steal while so within the building. Morgan v. Devine, 237 U. 
S. 632, 638, 640, 35 Sup: Ct. 712, 59 L. Ed. 1153;, Ebeling v. Morgan, 
237 U. S. 625, 630, 35 Sup. Ct. 710, 59 L. Ed. 1151 ; Morris v. United 
States, 229 Fed. 516, 521, 143 C. C. A. 584; Morgan v. Sylvester, 
231 Fed. 886, 888, 146 G. C. A. 189. As stated in Morgan v. Devine: 

"The test is not whether the crimiiml intont is one and the same and inspir- 
ing the whole transaction, but whether separate acts hâve becn committed 
with tlie requisite crimlnal intent and are such as are made pnnishable by 
the act of Congress." 

In the c^se of Burton v. United States, 202 U. S. 344, ZT}., 26 Sup. 
Ct. 688, 697 (50 L. Ed. 1057, 6 Ann. Cas. 362), an agreemeht to re- 
ceive a forbidden compensation and the act of receiving it were held 
tobe separate offenses, if Congress elected to make them such, the court 
saying: ■ ' 

[ "But Congress intended to place its eondemnatlbn iipon each distinct, 
separate part of every transaction coming within the mischlefs intended to be 
"reached and remedied, ïherefore an agreement to receiye compensation was 
made -an offense. So the receiving of compensation in violation of tlie statute, 
wliiether pursuant to a préviens agreement or not, wa:s made ahothèr anij 
separate offense. There is, In our jhdgment, no escape from this Interpréta- 
imn consistently with the established rule that the intention of the Legisla- 
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(ure must govern In tlie iiiterprotHtion of a statuto. 'It is tlie Législature, iiot 
thc court, which is to (Jefme a crime, and ordain its punishment.' United 
States V. Wiltberger, 5 Wlicat. 76, 95 ; Haclcfcld & Co. v. United States, 197 
U. S. 442, 450." 

Congress may therefore makc an ofifen.se of the mère possession of 
a distilling apparatus or mash fit for distillation, as property designed 
for the manufacture of liquor intended for use in violation of the 
Volstead Act, and may also make or retain in force a statute making 
it a separate offense to hâve an unregistered distilling apparatus set up 
or a mash fit for distillation in a place other than an authorized dis- 
tillery. 

But Congress did not leave the question to dépend merely upon the 
considérations which hâve been stated. In the last clause of section 
35 of the Volstead Act it is provided "nor shall this act relieve any 
person from any liability, civil or criminal, heretofore or hereafter 
incurred, under existing laws." By this provision, if, after the Vol- 
stead Act is in force, one shall hâve an unregistered distilling apparatus 
set up or mash fit for distillation in an unauthorized place, the por- 
tion of the clause quoted "nor shall this act relieve any person from 
any liability * * * criminal * * * hereafter incurred, under 
existing laws," leaves him subject to sections 3258 or 3282, as por- 
tions of the existing internai revenue laws. It must be presumed that 
Congress knew what the existing laws provided as to the manufacture 
of distilled spirits, and especially the elaborate code of internai rev- 
enue régulations relating thereto. Not only did Congress fail to ex- 
press any repeal of thèse acts, except in case of inconsistency, but 
it expressed its knowlcdge of their existence by expressly enumerating 
many of the sections of the internai revenue statutes, including section 
3258, and excepting industrial alcohol plants and bonded warehouses 
established under the Volstead Act from the opération of those 
sections (section 9, tit. 3). Distilling and opération of stills are per- 
mitted for some purposes by the Volstead Act if a permit is obtained, 
and a bond is given (sections 3, 6, tit. 2), and the operator must make 
certain records and label the containers of the liquor (sections 10, 12, 
tit. 2). Distilleries are permitted for the making of industrial alcohol 
by the provisions of title 3. 

The fact that 56 sections of the internai revenue laws, ail of which 
relate to the opération of distilleries, and most of which contain 
penalties, are expressly stated not to apply to industrial alcohol man- 
ufactories, is in contrast to the statement in section 35, art. 2, apply- 
ing to others than authorized distillers, that the Volstead Act does 
not relieve any person from criminal liability incurred under then 
existing laws, as to acts committed after the Volstead Law was in 
force. 

Congress omitted section 3282, Rev. Stats., in its careful enumeration 
of thèse sections, thereby showing its intention that even those who are 
permitted under the Volstead Act to make distilled spirits shall be lia- 
ble to the penalties of that section if the mash, wort, or wash is made 
at any place except an authorized distillery. Much less could it hâve 
been the intention of Congress to exempt illicit or unauthorized dis- 
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tillers from the penalties of that section. The express statement that 
section 3258, Rev. Stats., should not apply to the makers of industrial 
alcohol under the rule, "expressio unius est exclusio alterius," in- 
dicates that Congress did not intend to exempt unlawful distillers from 
its provisions. 

Neither the reports of the committees in Congress nor even the 
debates upon the passage of the Volstead Act bear directly upon the 
interprétation of section 35, art. 2, and it stands in the act with very 
shght verbal changes from the original draft as it was presented in 
section 37 of the original bill (Cong. Rec. 66th Cong. Ist Sess. 2291, 
4850), but the language of the act is 60 clear that it must be held that 
thèse portions of section 3258, Rev. Stats., and section 3282, Rev. Stats. 
are not superseded by the Volstead Act. The applications for revision 
of sentences will be denied. 



THE LORD BALTIMORE. 

(District Court, E. D. Pennsylvania. January 5, 1921.) 
No. 70. 

1. Maritinie liens <S=30 — Maintainable, though person in apparent authority 

did n»t hâve authority to bind vessel. 

Under Act Juiie 23, 1910 (Comp. St. §§ 7783-7787), a claimant may now 
maintain a maritime lien, tliougli the person on wliose apparent author- 
ity the supplies were furnished did not hâve authority to bind the ves- 
sel, if the claimant did not know, and could not with reasonable dili- 
gence hâve found eut, such lack of authority. 

2. Maritime liens ®=>n — Statute to be strietly construed, but not so as to de- 

feat purpose. 

As Act JUne 23, 1910 (Comp. St. §§ 7783-7787), relative to maritime 
liens, results in the possibility that one person may be called upon to 
pay the debt of another, it must be strietly construed ; but it must not 
be glven such a construction as to defeat its main purpose, which is to 
enable those In charge of a vessel to obtain ail necessary supplies. 

3. Maritime liens <S=>30 — Claimant must know supplies reasonably neces- 

sary, and that person ordering has apparent authority. 

One claiming a maritime lien for supplies furnished a vessel under Act 
June 23, 1910 (Comp. St. §§ 7783-7787), is bound to know that the sup- 
plies are in fact for the vessel, and in fact reach it, and are such as are 
ordinarily required on board a vessel, and thus reasonably necessary, 
and must at his péril make sure that the person ordering them has ac- 
tual or apparent authority to bind the vessel. 

4. Maritime liens ®=^23 — Supplies are "necessaries," if within reasonable 

requirement of particular ship. 

When supplies are furnished to a ship on the order of one In apparent 
authority, whatever comes within the reasonable requirements of the 
particular ship are "necessaries," for which a maritime lien may be 
had under Act June 23, 1910 (Comp. St. §S 7783-7787). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Necessaries.] 

In Admiralty. Libel by James T. O'Brien against the steamer Lord 
Baltimore. On trial hearing on libel, answer, and proofs. Decree 
for libelant. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Lewis, Adler & Laws, of Philadelphia, Pa., for plaintiff. 
John Cadwalader, Jr., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. There are a séries of cases of a 
like gênerai character, which were ail heard and argued as one: They 
are, because of this, disposed of in one opinion. The Fleishman li- 
bels, Nos. 47 and 48 of 1919, and the Tolman, Nos. 28 and 29 of 1919, 
are disposed of separately. 

The respondent is the owner of the two passenger steamers Penn and 
LfOrd Baltimore. They were built specially to be and for a time were 
operated between Philadelphia and P>altimore, locking through the Dela- 
ware and Chesapeake Canal. Under a charter party, dated April 8, 
1919, they went into possession ultimately of a corporation called the 
Washington & Southern Navigation Company, with the intention that 
they would be used on Chesapeake Bay and its tributaries. The char- 
ter party by its terms ran for four months from May 15, 1919. One 
of the stipulations of the charter party was that ail expenses attend- 
ing the opération of the steamers was to be met by the charterer, who 
also had an option to purchase, to be exercised within 90 days. An- 
other stipulation was that a deposit of $10,000 was to be made to in- 
demnify the owners against the payment of any liens which might be 
filed against the steamers. 

The cause of action set forth in each libel is for repairs or supplies, 
for which a lien is claimed under the provisions of the act of Congress 
of June 23, 1910 (Comp. St. §§ 7783-7787). The answers, in addition 
to spécifie défenses to some of the liens, advance as a shield to be inter- 
posed for the protection of the owners the proposition that, as the act 
of Congress in efïect makes the owner answerable for the debts of 
others, it should be strictly construed, and the claimants given no rights 
beyond what such strict construction would allow. 

The gênerai doctrine of the allowance of a maritime lien for supplies 
and repairs grew out of the policy of the law, prompted by the neces- 
sities of a ship. This policy and this necessity are obvious in the 
situation of a ship in a foreign port, but thèse considérations do not 
suggest a like right of lien for supplies furnished in a home port. 

The act of Congress was intended to furnish a complète System in 
itself. The first section gives the right of lien to ail who furnish repairs 
or supplies, without distinction as to whether the vessel is foreign or 
domestic, and imposing only the condition that they should be neces- 
saries and furnished upon the order of the owner or by some person 
by him authorized, and provides further that this lien shall be en- 
f orced by a proceeding in rem, and exempts the claimant from any re- 
quirement to aver or prove that the repairs or supplies were furnished 
on the crédit of the vessel. Section 2 of the act lists those who are 
presumed to possess the required authority, and dénies such authori- 
ty to those who are in physical possession or charge of the vessel, if 
their possession is tortious or unlawful. The third section somewhat 
extends the list of those who are thus presumed to hâve authority, 
but takes away the right of lien from any claimant who knew, or 
by the exercise of reasonable diligence might hâve learned that the 
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person on whose order the repairs or supplies: were f urnished was 
without authority to birtd the vessel. 

[1] It is thus made clear that a new statement of the policy of the 
law has been.introduced. Those who make repairs or furnish needed 
supplies to vessels on the order of any one in apparent control are giv- 
en the right of lien. There is thus wiped out the old distinction of 
work done or sales made on personal crédit, and those made on the 
crédit of the vessel, unless, of course, the right of lien has been waived. 
There is also wiped out the other distinction between vessels in a 
foreign and in a home port. A claimant may now maintain a lien, not- 
withstanding the fact that the person on whose apparent authority the 
supplies were furnished did not hâve authority to bind the vessel, if 
the claimant did not know, nor could with reasonable diligence hâve 
f ound out, such lack of authority. 

[2] A construction must be given to the act which will afford a 
practical working rule to those dealing with vessels. The act of Con- 
gress results in at least the possibility that one person may be called 
upon to pay the debt of another, and any lien claimant is charged with 
notice of this possible resuit. A conséquence is that the act must be 
strictly construed, and the claimant must do his part to minimize the 
danger of such a resuit. At the same time the act must be given such 
a construction as not to defeat its main purpose, which is to enable 
those in charge of a vessel to obtain ail necessary supplies. 

[3] It follows from this that every claimant is bound to know that 
the supplies are in fact for the vessel and in fact reached it; he is 
f urther put on guard to know that the supplies are such as are ordi- 
narily required on board a vessel, and in this sensé reasonably neces- 
sary, and he must f urther, at his péril, make sure that the person 
ordering thèse supplies is clothed with either the actual or the apparent 
authority to bind the vessel. When thèse features are présent, the 
claimant may safely sell in reliance upon his right of lien. If any of 
them are absent, he is lef t to his other rights and remédies. 

The above is the construction which has been given to the act of 
Congress in ail of the adjudged cases. In thèse différent cases some of 
thèse features are emphasized at one time and others at another. If, 
however, the cases are read with this rule of construction in mind 
they will be found to be consistent. Among them are the foilowing: 

Piedmont v. Seaboard, 254 U. S. 1, 41 Sup. Ct. 1, 65 L. Ed. ; 

The Sterling (D. C.) 230 Fed. 543; The Robert Dollar (D. C.) 115 
Fed. 225; Coyle v. North America (C. C. A.) 262 Fed. 250; The 
Oceana (D. C.) 233 Fed. 139. 

The Piedmont Case gives us a clear statement of the controUing 
principles which guide us in construing the act of Congress. There 
the supplies were of coal which was a "necessary." It was in fact 
supplied in reliance upon the claimant's right of lien in the sensé that 
ail parties to the contract thought the claimant had a right of lien 
against the ship. The coal was, however, neither sold nor delivered by 
the claimant to the ship. It was sold and delivered to an oil company, 
which owned the ship, and was afterwards — in fact, along with other 
coal — supplied by the owner to the ship. The right to a lien was de- 
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nied on the ground that, as the coal was neither sold nor delivered to 
the ship, the fact that it ultimately reached the ship gave the claimant 
no right of lien. The question determined there was not one of the 
crédit extended, but whether the coal had been furnished to the ship. 

[4] The Fleishman, as well as the Tolman, libels, are each in a 
class by themselves. AU the other claims are disposed of by the find- 
ings that the libelants made repairs or furnished supplies to the steam- 
er ; that what was thus supplied were necessaries ; that they were on 
the order of one presumptively authorized to act for the owner; and 
that the libelants did not know, nor could they, by the exercise of rea- 
sonable diligence, hâve ascertained, that the supplies were unauthor- 
ized by the owners. No hard and fast définition of "necessaries" can 
be given. When supplies are furnished to a ship, on the order of one 
in apparent authority, whatever cornes within the reasonable require- 
ments, not of a ship, but of the ship to which furnished, are neces- 
saries. The test is whether in kind and quantity what is furnished is 
within the reasonable needs of the ship's business. 

In every instance of the furnishing of supplies, the situation speaks 
for itself to tell the claimant whether he has a right of lien. "Res ipsa 
loquitur." We must, however, know what the res is which is speak- 
ing. The ship tells the story of what she does. The thing to be sup- 
plied informs the claimant of whether or not it is reasonably with- 
in the ship's requirements. By holding that whatever is reasonably 
within the requirements of the ship are necessaries, it is not intended 
to rule that the owner assumes the burden of proving a négative. The 
lien is based upon the theory or presumption that the supplies are 
furnished to the ship and for the ship on the order of the owner. 
The natural inference is that the ship had need of them, unless some- 
thing else appears. In the absence of anything contradictory of this, 
a finding of necessaries is prima facie called for and may be made. 

Spécial findings of fact and conclusions of law were made in each 
case. 



STOHB V. WALLACE et al. 

(District Court, S. D. New York. April 21, 1920.) 

1. War <S=»12 — Jurîsdictiori sust-ained under statute not claimed. 

Where the bill to recover property seized by the Allen Property Cnsto- 
dian set forth a clalm to the property by a naturalized citizen prevlously 
flled wlth the Custodlan, the jurisdiction of the court over the blU can be 
sustained, under Trading wlth the Enemy Act, § 9 (Comp. St. 1918, 
. Comp. St. Ann. Supp. 1919, § 3115%e), though plalntlff erroneously claim- 
ed jurisdiction for the court under Judlcial Code, §§ 24, 57 (Comp. St. 
$§ 991, 1039). 

2. War «©^IZ — Custodian's seizure of property as enemy's détermines right 

to possession, but not ownership. 

A seizure of property by the Allen Property Custodlan, under direction 
of the Président, settles the Custodian's right to possession of property, 
under Trading wlth the Enemy Act, § 7c (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%d), but does not détermine the ownership tliere- 
of, and a clàlm may be filed by a résident friend, and subsequently suit 
brought to recover the property, under section 9 (section 3115%e). 

(@=)For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. War <S=»12 — Court can prevent sale by Custodian pending détermination 

of friendly claini. 

Though Trading with the Bnemy Act, 1 12, as amended (Comp. St. 

1918, Comp. St. Ann. Supp. 1919, § SllSi/aff), glves the Alien Property 
Custodian gênerai power to sell property selzed by liim, a suit to re- 
cover such property by a friend, if it does net automatically stay a sale, 
authorlzes the court to stay ttie sale under section 9 (section 3115%e) of 
that act. 

4. Constitutional law <S=>319 — Bight to seize property a.s enemy property 

subject to daim of friendly owner is valid. 

The provision of Trading wlth the Enemy Act, § 7c (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3115%d), authorizing the Alien Property 
Custodian to seize property he détermines to be enemy owned, without 
the right to elaimant friend to hâve hl& claim determined before selzure, 
Is not unconstitutional, in vlew of the right of such elaimant to bring 
suit under section 9 (section 3115%e) of that act to hâve his clalm de- 
termined, which proteets ail his substantial rlghts and merely provides a 
différent procédure. 

5. Wa.r «S^lî — Dry trustées for aliens eannot object to transfer of title to 

Custodian. 

(Jitizens, who held corporate stock as dry tru.stees for the alien owners, 
eannot object to the transfer of the title of such stock on the books of 
the corporation to tne Alien Property Custodian, after seizure by him 
of ail the Interest of alien owners therein. 

6. War <S=>12 — Option by enemy to sell stock to domestic corporation held not 

to defeat seizure. 

A contract was entered into shortly before the déclaration of war with 
Germany, whereby German owners of corporate stock agrecd to sell 
their stock for flve annual payments, each to be determined by the book 
value of the tangible assets of the corporation the preceding year. The 
contract also provided that the failure to make any payment should not 
affect title to stock already transferred for previous payments, and gave 
merely option to pnrchase the stock. Such contract was manifestly not 
a commercial transaction, since it disregarded good will as an élément 
of value, and was shown by the déclarations and letters of the purchasers 
to be intended to prevent loss of control of the corporation by the inca- 
pacity of the alien owners to vote their stock, and to be made with no in- 
tention to avold confiscation, which was not anticlpated. Held, the con- 
tract did not prevent the Allen Property Custodian from acquirlng title 
to the stock by seizure of ail the interest therein belonglng to the alien 
enemies. 

7. War <^=13 — Sale in transita to avoid capture is voîd. 

A saie to a neutral of goods in transltu, made to avold loss by capture 
of the goods, is void, as a fraud on belllgerent rights. 

8. War <g=>12 — Enemy character of goods determined at'ontset of voyage. 

The enemy character of goods shlpped by sea is determined by their 
ownershlp at the ouiset of the voyage. 

9. War «S^»!? — Sale of enemy property on land before déclaration of war to 

avi>i4 confiscation is valid. 

Slnce the right to confiscate enemy property on land was not generally 
recognlzed by the law, but exists solely by virtue of the Trading with the 
Enemy Act, section 7b of which (Comp. St. 1918, Comp. St. Ann. Supp. 

1919, I 3115 V2d) dénies to any person any rights acqulred by asslgnment 
of a chose in action by alien enemy, unless such asslgnment was made 
prior to the beginning of the war, an asslgnment of corporate stock 
which, though not technieally a chose in action, is property of a similar 
nature, made before the déclaration of war, even wlth intent to avold 
confiscation, was valid as agalnst the Alien Property Custodian. 

(g=aFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



STÔnn V. WALLACB 829 

(269 F.) 

In Equity. Bill by Max W. Stôhr, suing in his own behalf as a 
stockholder in Stôhr & Sons, Incorporated. and in behalf of ail others 
similarly situated, against James N. Wallace and others. On final 
hearing. Bill dismissed. 

Decree affirmed 254 U. S. , 41 Sup. Ct, 293, 65 L. Ed. . 

Final hearliig upon a bill In equity filed by tlie plaintifï, suing In his own 
behalf as a sliarehplder of Stoiii- & Sons, incorporated, and in belialf of ail 
others similarly situated, against the Allen Property Custodian, the corpora- 
tion and directors of Stohr & Sons, Incorporated, and the corporation and 
directors of Botany Worsted Mills. Answers were flled by ail the défendants 
and the cause came on for hearing before the District Court. Testimony was 
taken and arguments heard, and the case submitted for final decree. 

The bill allèges: That the plalntifC is a shareholder of a New York cor- 
poration, Stôhr & àons, Incorporated, and a naturalized citizen of the United 
States, residing in the county of New York. That ou the 17th of February, 
1917, and from then continuously until the présent time, he was the owner of 
44 shares of capital stock of Stiihr & Sons, Incorporated, which on the 20th 
day of February, 1917, becarae, the owner of 14.900 shares of the capital stock 
of the défendant, Botany Worsted Mills, a New Jersey corporatiou. That on 
February 19, 1917, Stohr & Sons, Incorporated, became and has since been 
the owner of 5,690 other shares of the Botany Worsted Mills (property which 
has now been eliminated from the suit). That ail thèse shares were seized 
by the Allen Property Custodian on the 20th day of March, 1918, as enemy 
owned, and that pursuant to said scizure the Custodian caused to be elected 
the Individual défendants as directors of the two corporations mentioned, ana 
ordered the directors of the Botany Worsted Mill to issue to him as Allen 
Property Custodian ail the shares of stock so seized. That he has assumed 
controi and possession of the propertles of such corporation and that the 
défendant directors havo refùsed to recognize the rights of those who were 
former officers of said corporation, wUen the Ciistodian took charge. That 
the Custodian has in the dally newspapers of New York advertised thèse 
shares of stock for sale, although it was not ueces.sary and never has been 
necossary to sell them, as botU corporations are sol vent ahd bave large 
assets. That such sale would be in violation of the Trading with the Enemy 
Act (Gomp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115y2a-3115y2J) and the 
Constitution of the United States as without due process of law and without 
any notice or opportunity given to Stiihr & Sons, Incorporated, to be heard In 
any judicial proceedings lookihg tO the condemnation or sale of such shares. 
In especial that the Ctisto<lian bas announced that he will exclude at such 
bidding any pérsoti wlio i.s not à citizen of the United States under section 12 
of the act, which is unconstitutional. That he will allow no Inspection of the 
plant, except to those who hâve deposited a certifiod chéck of $25,000, that 
the terms and conditions of sale are unreasonable and onerous, and that the 
sale of so large a quantity of the stock will necessarily resuit in a low prlce, 
especially as the sale will be conducted so as to exclude a nuniber of prospec- 
tive bidders, and resuit in undue sacrifice of the property sold. That Stohr &. 
Sons, Incorporated, is a domestlc corporation, and not aîi alien enemy, and 
that tbe sale would therefore be in excess of the powers of the Custodian. 
That on November 23, 1918, nine days before the bill was flled, the plaintiff, 
under section 9 of the Trading with tbe Enemy Act (section 3115%e), filéd a 
notice of claim with the Alien Property Custodian, demanding that the sale 
shùuld not be made, which was disregarded. That the présent directors of 
Stohr & Sons, Incorporated, and the Botany Worsted Mills are créatures of the 
Alien Property Custodian, elected to carry out his interests, and that it 
would be useless to make a demand upon them to institute this suit. 

The bill prays that the cloud on the shares of stock resulting from the 
capture be removed, that the capture be declared illégal and unconstitutional, 
and that the Custodian ho enjoined irom selling the shares. A copy of the 
contract through' which Stohr & Sons, incorporated, acquired the shares of 
«tock, is annexed to the bilU 
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îjpon the lieai'ing the follpwing facts in substaïU'O dfveloppd : 
Before February 15, 1917, thero oxisted In tho dty of New Yoi-k a pmt- 
nership und^r the flrm nàme of Stohr & Sons, doini; btlsincss as woolwi 
merchants. The partners were Eduard Stcihr, the father, and hls three sonn, 
Hans E., Georg, and Max W. Thoir interest in the partuership was as 
follows : ■ 

Eduard .?426,r>00 

Hans E SftOOO 

Georg 50,000 

Max W 10,C0a : 

— amounting in pereentages to approxiniately 7.^i per cent., 14 per cent., 9 per 
cent., and 2 per cent. Eduard and Georg were Gerijxan subjects, living in 
Leipzig ; Hans E. was a Germau subject, living in New Yorli, wlio had fonij- 
ally deelared his intention of beconiing a citizen ; Max W. was a native Ger- 
inan, but Jiad beeome naturalized in 1910, and lived in New îorlf. On Feb- 
ruary lôtii Max W. Stohr, George Rohlig, and Alfred de Liagre (relatives of 
the Stohrs), execu'ted a certificate of incorporation, under the laws of New 
Torlv, of Stohr & Sons, Ineorporated, with a share capital of .f2.50,00O, and 
on February 17th the necessary formalitiés of incorporation were completed. 
The directors named were Hans B. and Max W. Stiihr, Bohlig, and De Liagre, 
and they were also the officers. On February 19th the assets of the partner- 
ship, amounting to more than §1,000,000 in value, were transferred to the 
corporation in exchange fpr the shares of stoolj, ail of whieti were issued to 
Max W. Stohr, with the exception of 357 shares, issued to liahs E. At the 
same time thèse shares were transferred to Han.s E. and Max W. Stohr an(l 
Georg Rohlig as "voting trustées" for five years under the laws of JJew Tork, 
and "voting trpst certiflcates" were issued in the same proportion as th,e 
original issue of shares ; that is to say, Max '^. held ail the "certiflcates," 
except 357 shares, which went to Hans. However, of those which Max re- 
ceived, he held 1,875 in trust for Eduard Stohr, and 223 in trust for Georg 
Stohr. Kammgarnspinnerei Stohr & Co. Actiengesellschaft was a German 
corporation doing a woolen business in the city of Leipzig, Germany, and or- 
ganized by Eduard Stohr in 1880. It had a share capital of 12,000,000 marks, 
of which tlie ownership does not definitely appear. Hans owned something 
over 1,000,000, Georg between 1,500,000 and 2,000,000, Max 600,000, and Ed- 
uard more than any of them ; but the total is not given. f hère were many 
other shareholders as the shares were listed on the Berlin Boerse and had been 
generally distributed to an extent not disclosed. On last information, Eduard 
Stohr was président of the "aufsichtsraht," corresponding generally to the 
board of directors of an American corporation ; Hans E. was a member of 
that body, and Georg was a managing "director" — i. e., one of the two 
"procuristen." 

This coriwration for long had held 14,900 shares in the Botany Worsted 
Mill, one of the largest and best equipped mills in the United States, doing a 
profitable business at Passaic, N. J., in the manufacture of yarns and woolens. 
In 1915 10,000 of thèse shares were transferred on the books of the Company 
to Hans E. Stijhr and 4,900 shares to Max W. Stohr, each as trustée for the 
Leipzig Company, and so they remained until the 20th of February, 1917. On 
that day Hans E. Stohr, in New York, assuming to aet for the Leipzig cor- 
poration, made a contract with Stohr & Sons, Ineorporated, through Rohlig, its 
vice président, a copy of which follows : 

"Agreement made at Passaic, in the state of New .Tersey, on the 20th day of 
February, 1917, between Kammgarn-Spinnerel StiJhr & Co., Aktiengesell- 
schaft of PI agwitz- Leipzig, Germany, hereinafter called the 'Leipzig Company,' 
party of the first part, and Stohr & Sons, Ineorporated, hereinafter called the 
'New York Company,' party of the second part, witnesseth : 

"Wliereas, the Leipzig Company is beneticially interested in fourteen thou- 
sand nine hundred (14,900) shares of the capital stock of the Bptany Worsted 
Mills, a New Jersey corporation, which said shares of stock are npw standing 
in the name of Hans F. Stohr and Max W. Stohr, and are, represented by the 
following certiflcates, each certiflcate being for five (5) phares of said 
stock: • * * — and 
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"Whereas, the Leipzig Company is desiroùs of selli^ig ^nd said New Yorli 
Company Is désirons of purcliasihg said interést on the terms and conditions 
lieroinafter set forth: 

"Now, therefore, in considera,tion of ths premises and of five tliousànd 
(§5,000) dollars paid by the New York Company to the Leipzig Company on 
account of the purchase priée, the receipt whereof is hereby acTcnowledged, 
and in further considération of the mu tuai promises of the parties as liereln 
set forth, It is herebj agreed as foUows: 

"First. The Leipzig Company hereby sells, asslgns and transfers unto the 
New Yorlc Company ail of its interést in sald shài-es, and said shares of stock 
shall be forthwith transferred upon the books of the Botany Worsted Mills 
and placed in the name of the said New York Company. 

"Second, The terms of the sale and the purchase priée for said shares shall 
be determlned as foUows and paid in the following installments : 

"(a) The purchase price shall be determined by and shall be equal to the 
book value of said shares as shown by the books of the Botany Worsted Mills. 
The price shall be payable in iive (5) installments, the first installnjent being 
payable one year from date and the subséquent installments respeetively in 
two, three, four and five years from date. From the last or flfth installmeni. 
the sum of $5,000 paid on account as hereinbefore recited, with interést at 6 
per cent, from date, shall be deducted. 

"(b) The first annual installment .shall be based upon and shall be equal 
to the book value of said shares, as showh by the books of the Botany 
Worsted Mills aceording to the last prèvious clôsing of its books on November 
30, 1917; and the four subséquent annual installments shall be similarly 
based upon and shall be equal to the book value of the shares as shown by 
the last prevlous closlng of the books of the Botany Worsted Mills on me 
30th of November prcceding the falling due of each of said annual install- 
ments. 

"(c) In arriving at the amount of each installment for each of said years 
the net worth of the hard assets of the Botany Worsted Mills, after deducting 
the total liàbilitles, shall be taken as the basis for the computatlon of the 
value per share, and no allowance or iucreasê shall be made on such in- 
stallment for good will. 

"(d) In addition to the book value of said shares there shall be taken into 
considération and account the amount of the dividends received by the 
New York Company dûring the said five years from date in the following 
manner : , ,. 

"During the first year the amount of the entire dividends received by the 
New York Company on the said shares shall be added to the t)urchase price 
and shall be paid with the first installment, during the second year four-fifths 
of the eritirè dividends received on said shares of stock by the New York 
Company, during the. third year three-flftHs of said dividends, during the 
fourth year two-flfths of said dividends and during the flfth year one-fifth of 
said dividends so received on said shares shall be added to the annual install- 
ments of tte purchase price and shall becpme part of said purchase priée and 
shall be payable with each of said installments ât the end of each of said re- 
spective years. 

"Third. That the certiflcates of stock for said fourteen tliousand nlne 
hundred. shares sold and transferred as hereinbefore provided shall be placed 
in the possession of the Leipzig Company as collatéral seeurity for the 
amount of ; the purchase price ; but as each annual installment with sald 
additions provided for in paragraph second, subdivision (d), Is païd, the New 
York Company shall hâve the right to require the redëlivery of, and the Leip- 
zig Company will contemporaneously with tlie payment of each installment 
redeliver to the New York Company, one-fifth of said shares, and thereupon 
the Ijeipzig Company shall continue to retain the remaining shares as col- 
latéral secùrity for the balance of the purchase price still payable. 

"Fourth. The New York Company shall hâve the right at any time to re- 
quire the deposit of the entire shares of stock or any balance thereof remain- 
ing in the hands of the Leipzig Company, with a bank or trust eompany to 
be selected by the Leipzig Company, such deposit to be made with such bank 



832 269 FEDERAL REPORTER 

or trust Company In escrow, to be held untll the purchase priée or the balance 
remaining unpaid shall hâve been fuUy pald or (in case of nonpayment of 
any installment) until the Leipzig Company shall be erititled to said stock un- 
der the provisions of paragraph fif th of this agreement. 

"Fifth. In the evenc that any of the said annual installments with said 
additions provided for in pàràgraph second, subdivision (d) hereof, shall not 
be paid when due, then the Leipzig Company shall notify the New York 
Company in writing that it requlres the payment of the installment then due, 
tpgether with the saidftdditions, and in the event that the New York Company 
shall not within sixty (60) days after said demand pa'y the said installment, 
with the additions, then the said shares of stock or any remaining balancé of 
said stock shall be f orthwith retransf erred to the said Leipzig Company on 
the books of the Botany Worsted Mills and ail rights on the part of the New 
York Company to said stock or any such balance shall cease, and the Leipzig 
Company shall retain the iive thousand ($5,000) dollars, paid on account as 
hereinbefore recited, in full settlement of'any claim against the New York 
Company, and thereupon rieither pf said eompaniôa shall hâve any furîher 
claim against the other arising under or by reason pf this agreement; it be- 
ing ùnderstood that the nonpayment of any subsequiént installment shall not 
attect the portion or portions of the stock which may hâve been fuUy paid for 
by a previous installment or installments." 

At that time Hans E. Stôhr was ijimself président of Stohr & Sons, Incor- 
pora ted, a direetor and shav.eholder as above set forth. On the same aay, 
through the direction of Hahs E). Stohr, a transfer was recorded upon the 
books of the Botany Worsted Mills of ail thèse shares from the name of Hans 
E. Stohr and Max W. Stohr, as trustées, to the name of Stohr & Sons, In- 
corporated. The certiflcates themselves remained in Leipzig and hâve never 
been returned to this eountry, and in such case the by-laws of the Botany 
Worsted Mills provided that, in order to be transferrcd, notice must be sent 
from îi local officiai in Leipzig that the transfer had there been made upon the 
certiflcates. No such notice was in fact received or bas been reéelved from 
that day to this. The traçsf er was theréfore not in àc'cordance with the uy- 
laws of the Botany Worsted Mills. The Botany Worsted Mills had itself 
been founded by Eduard Stohr in 1889. It had a capital stock of $3,600,000, 
divided into 3,600 shares, and at the tlme of the exécution of the contract 
Eduard, Georg, Hans, and Max Stcihr were ail directors, alld Hans, as treas- 
urer, was very active in its ' management although one Thomas Prehn was 
its président. 

On October 6, 1917, Congress passed the Trading with the Enemy Act, and 
vested in the Président the power to capture ail enemy property. Section 7a 
of that act (section 3115%d) required ail corporations' wbo had any enemy 
shareholders to file a list of them as of February 3, 1017, and in December, 
1917, Hans E. Stohr and his counsel, one Heyn, an American, in âcdordance 
with the duty so imposed, made a report on behalf of StQhr & Sons, Incbrpo- 
rated, and the Botany Worsted Mills. Correspondence and several interviews 
ensued, and on February 9, 1918, Heyn wrote a letter tp the Custodian pur- 
porting to set forth ail the facts. As to the 14,900 shares, he said as f ollows : 
"Thèse shares were in the name of H. B. Stohr and M. W. Stohr, as trustées 
for Stohr & Co., the Leipzig corporation, the bénéficiai interest being in Stohr 
& Co. Regarding the contract for the purchase of said 14,900 shares of 
iSLonr & Sons, Incorpora ted, from Stohr & Sonà,. of Leipzig, it bas beén fuUy 
explained that the control of Bptany might be imperiled by a staté of war, 
because the voting right on stock of alien enemies, or in which alièii enemies 
had a bénéficiai interest (as was the case with said 14,900 shareS), was 
doubtful under the décisions of the courts, and if deprived of the voting right 
the control of Botany might be lost. This contract was made with référence 
to the control of Botany as between its stockholders, and had, of course, no 
référence to the status of such control so far as the Alien Propetty Custodian 
is concerned. Such status is not afCected, whether such ëhàres are In 
Stohr & Co., the Leipzig corporation, or in Stôhr & Sons, the New York cor- 
poration. As we also stated verbally, there hâve been no résolutions or other 
^orporate action by Stohr & Co. with the Leipzig corporation in confirmation 
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of this transaction." Later in the same letter lie said : "Considerably more 
than a majority of the stock (of Botany) is controlled by enemy allen Inter- 
ests within the meaning of the Allen Enemy Act. The total of the stock thus 
controlled (directly or Indirectly) belng 30,080 shares." 

A eopy of this letter at some time not definitely stated was approved In 
writing by Hans E. Stôhr. Before Heyn wrote it Haus E. Stohr, who was 
himself not allowed to go to AVasbington, had written to Heyn tvvo letters on 
February 5, 1918, In one he gave a liât of the stockholders of the Botany 
Worsted Mills, and among the foreign stockholders he listed the Leipzig cor- 
poration for 14,900 shares ; the other read as foUows : "I herewith wish to 
State that the majority of the stock of the Botany Worsted Mills, Passaic, 
N. J., and of Stohr & Sons, Incorporated, New York, Is held by parties who 
are alien enemles under the Trading with the Enemy Act. (This information 
is glven by me as treasurer of the Botany Worsted Mills and as président of 
Stoiir & Sons, Incorporated.)" A majority of the shares of the Botany Wor- 
stea Mills necessarily Included the shares hero in question. 

On April 5, 1918, the Alien Property Custodlan served a demand under sec- 
tion 7c of the Trading with the Enemy Act and sections 2a and 2b of the 
executive order of February 26, 1918, assuming to capture ail the right, 
title and interest of the Leipzig company In the shares of stock of the Botany 
Worsted Mills. This was foUowed by a second demand later, and in February, 
1919, he served another demand to capture ail the interests of the Leipzig 
Company in the contract oi February 20, 1917. By virtue of the transfer 
so eftected, the Custodian obtainod the registiV in hls own name upon the 
books of the Botany vVorsted Mills of the shares of the Leipzig corporation 
and elected the indivldual défendants as directors of the company and of 
Stôhr & Sons, Incorporatea. Both corporations hâve been under the con- 
trol of such directors or their successors f rom that time until the présent. 
In the autumn of 1918 the Oustodian, as allowed by section 12 of the Trading 
with the i!.nemy Act as amended (section 3115i/^ff), advertjsed for December 
2, 1918, the sale of a large number of shares of the Botany Worsted Mills, 
Induding the Leipzig Company's shares. Section 12 prevents any person not 
an American citizen from biddlng at such a sale. He also in hls advertise- 
ment annexed those conditions described in the bill. . The bill was flled on 
December i:, 1918, and the sale was postponed. Heyn and Hans E. Stôhr 
hâve since died. 

Upon thç trial the plaintifE insisted that Hans E. Stohr was authorized to 
exécute the contract of February 20, 1917, in the name of the Leipzig Com- 
pany, and prayed that the trial should be postponed until it were iwsslble to 
obtain évidence of that fact in Germany.'c The court reserved décision upon 
that question until it could learn whether tJhie issue was material to a disposi- 
tion of the case, meanwhile requiring of the plaintiiï to submit by affldavit the 
particulars of such proof as he could makç if permltted. 

Louis Marshall and Louis J. Vorhaus, both of New York City, for 
plaintiff. 

George L. Ingraham, of New York City, and Lee C. Bradley and 
William H. Sadler, Jr., both of Birmingham, Ala.; for Alien Property 
Custodian. 

John Quinn and Paul Kiefer, both of New York City, for other de- 
fendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] This suit, in spite of its claim under sections 24 and 57 
of the Judicial Code (Comp; St. §§ 991, 1039), must be regarded as dé- 
pendent for jurisdiction upon section 9 of the Trading with the Enemy 
Act. The plaintiff filed à claim, avowedly made under that act, a few 
days before bill filed, which he made a part of the bill itself, and there 
is, therefore, no procédural condition lacking to his rights. The fact 
209 F.— 53 
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that hë'iias claiinèd jurisdictioti erroneôusly need make no différence, 
if ,the évidence fallg .within tHajt section, and especially, if he has no 
other possible remedy. That he had none appears from a considéra- 
tion of the purpose and structure of the act itself. Under section 7c the 
Président may seize ail • property which he décides to hâve enemy 
character, and under sectipn 7e ail who comply with his demands get 
immunity in aïl courts. But nothing is settled by the capture itself ex- 
cept baré séquestration of the property in the hands of the Alien 
Property Custodian. ' 

[3] It is qiiite truë that under sectionj 12 as amended his powers 
are extended to include the gênerai power to sell, but under section 9 
any claimant friend may file a bill such as this, and either the bill 
automatically stays the sale,; or at least the court may stay it in a 
proper case, and such a suit section 9 makes the sole remedy of claim- 
ants. Thus it is apparent what the scheme of the act was. The réduc- 
tion to possession of enertiy property should be absolute, final and in- 
contestable ; it was to proceed by ex parte investigation and without 
right of review; it should inclijde ail property that the Alien Property 
Custodian decided to hâve enemy character. But it adjudicated noth- 
ing and its effect upon any right but that'of possession was nil. In a 
suit under section 9 the investigation and décision are irrelevant. In- 
stead of an original Ijbel of information to condemn the property upon 
caoture, . which places the initiative upon the captor, the initiative in 
restoration is given to claimant friends, who, as soon as they choose 
within a fixed period, may reclaim under section 9; until they do the 
Alien Property Custodian jS'freeto.manage and even to sell under 
section. 12 as amended. In the réclamation suit the validity ,of the 
capture is for the first time to be tested, and the question of title to 
be adjudicated. If the fixed period passes without any suit; the title 
by capture, becomes gqod by' a kitl^ Qf prescription or limitation, 

[4] Such being the plainly discloged plan of the act, it is apparent 
that the plaintiff hère has no standing, unless as it be under section 9, 
or unless the act be unconstittifional. The plaintiff does attack; it as 
unconstitutional and, this dbjéctionmust first be considered. Cases 
like McVeigh v. U. S., II Wall. 259, 20 L. Ed. 80, and Windsor v. 
McVeigh, 93 U. S. '274; 23 L. Ed. 914, are not pertinent. They arose 
under the Civil War Confiscation Acts, which did not forfeit the prop- 
erty of ail Cori fédérâtes by virtue of their status, but of only six spéc- 
ified classes. There was no ,way for a claimant, even though an 
avowed Confederate, to prove that he was not within those classes 
except by appearance in the suit. To strike out his appearance in 
limine, on the ground that he was an enemy, as was donc, was there- 
fore to deny him the légal procédure accorded him by the statute. Sec- 
tion 9 is the précise équivalent of this right, at least so far as con- 
cerns claimant friends, who are alone concerned hère. 

The sole basis for the plaintiff's claim of unconstitutionality cornes 
down, therefore, to the Custodian's power of initial séquestration ex 
parte. But how does this differ in substance from the customary right 
upon libels of information in rem to arrest whatever property officiais 
may décide to be forfeit ? ■ Such property may not be reclaimed pen- 
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dente lite by filing a bond; the claimant must endure the temporary 
loss of possession until the innocence pf the res is adjudicated. The 
public purpose of the statute sofar overrides this incident of his rights 
of property. How much more is this the case in time of war where the 
interests are vital? The différence is one merely of procédure; the 
substantial rights are the same, for capture effects no more than an 
arrest in rem. The right to sell is the only addition, and I hâve shown 
that this is at least subject to judicial control in the event of a bill filed 
under section 9. The act, therefore, affords a complète remedy to ail 
claimant friends, and is constitutional. As to claimant enemies, I 
hâve already consîdered its validity in Kahn v. Garvan (D. C.) 263 
Fed. 909, but the point does not arise hère, 

The purpose Qî this suit is to prevent the sale of, 14,900 shares of 
stock in the Botany Worsted Mills f ormerly owned by Kamnigarns- 
pinnerei Stôhr & Co., a German corporation doing business in Leipzig. 
Ail right of this corporation was captured under section 7c and sec- 
tions 2a and 2b of the executive order of February 26, 1918, by the 
Alien Property Custodian's demand on April S, 1918, and ail its rights 
under the contract of February 20, 1917, mentioned below, were later 
captured in February, 1919. Nobody questions, as I understand it, 
that thèse demands effectively divested, whatever rights the Leipzig 
Company had against Stôhr & Sons, Incorporated, but the dispute is 
as to what thèse were. I shall assume for argument's sake that a 
shareholder rnay bring a représentative suit in the right of his corpo- 
ration under section 9, and that the plaintiff hère has shown a situa- 
tion justifying his récognition in that capacity. I shall further as- 
sume, though the f act is no way proved, that Hans E. Stôhr had a 
gênerai authority which would cover the ejcecution of contracts for the 
sale of such property as this for a considération such as this. This 
assumptiôn is ail that the plaintiff has suggested he could prove, if he 
had the chance to take proof in Germany. 

[5] The précise issue then becomes, what rights the Alien Property 
Custodian got by his symbolic act of capture, and whether they gave 
him a right to sell under section 12. This question has nothing di- 
rectly to do with the statute; it concerns, firstj the rights of the Leip- 
zig Company; second, whether the belligerent rights of the United 
States were greater than the rights of the Leipzig company inter 
partes, ^ If, then Stôhr & Sons, Incorporated, has no interest in the 
shares which forbids the sale, the capture made the Custodian an un- 
conditional cestui que trust by substitution under the transfer of 1915 
to Hans and Max Stôhr. They, being dry trustées, cannot complain 
of the transfer of légal title to the Custodian's ^ame, and section 12 
authorizes the sale. The question in the end tu rns upon the effect of 
the contract of February 20, Ï91^,. which, viewèd merely within its 
four corners, pu rported toconvey to Stohr & Sons, Incorporated, the 
shares, which were régi ster^d as such on the Botany Worsted Mills 
books in professed compliance with its terras. I shall assume that 
"title" to thé shares thereby vested in Stôhr & Sons, Incorporated, jn 
spite pf,irregularity. under the by-laws of Botany "Worsted Mills. 

The contract, vçrbally taken, was one of two kinds — either a^ ^^le 
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with the purchase price payable in five future annuàl înstallments, the 
Leipzig Company meanwhile reserving a vendor's lien, or an option 
granted Stôhr & Sons, Incorporated, to buy one-fifth of the shares in 
five successive years, provided they made each payment within sixty 
days after due date. If the contract is valid at ail against the United 
States, and if it was intended as written, on either interprétation the 
plaintiff is entitled to some relief, because, undér the first, the L,eipz!g 
Company must séll under its vendor's lien, and such a sale would be 
free from the limitations of sales under section 12 as amended. If, on 
the other hand, Stôhr & Sons, Incorporated, has only an option, then it 
can be terminated only on 60 days' notice, and no such notice has been 
given. Therefore, if the contract is valid against the right of capture, 
the Àlien Property Custodian must prove that it was not the true in- 
tent of the parties, and that the équitable right of the Leipzig Com- 
pany is unclogged by any equity of rédemption or option. I shall first 
assume that it would be vaUd against the United States. 

[6] In order to ascertain the real intent of the parties on February 
20, 1917, it is necessary first to consider their situation and the e vents 
of the day before. The firm of Stôhr & Sons was composed of three 
Germans and one naturalized American, whose interest amounted to 
less than 2 per cent. It was for ail practical purposes, therefore, a Ger- 
man firm doing business in New York, and it was obvious, after Feb- 
ruary 3, 1917, the day when Count von Bernstoriï received his exequar 
tur, that its existence was imperiled by the almost certain évent of 
war. On Februâry 15, 1917, Max, the American partner', and De 
Liagre ând Rôhlig, also naturalized Americans, exéciited a certificate 
to form a New York corporation of 2,500 shares. In the certificate of 
incorporation Hans Stôhr was made a director, and he became prési- 
dent at once. Ail the stock was by several transfers issiled to Hans 
E. and Max W. Stôhr and to Rôhlig in exchange for the firm property, 
having a net value of over $1,000,000, and they held it when issued 
as "voting trustées" under the New York statute for five years. "Trust 
certificates" were issued by thèse trustées to the four Stôhrs in propor- 
tion to their interests in thè old firm, except that Max, the American, 
held the certificates of Èduard. and Georg resiiding in Germany, in 
trust for them, a trust upon a trust. , 

The resuit was that on Feb'ruary 19, 1917, the share bf lihe German 
partners had not been put beyond the réach of capture any hette'r than 
if the firm had remained in existence. Ail that was accomplished, and 
in my opinion ail that was desired, was to secure the firm against dis- 
solution in the event of war, and to insure the voting. right in two 
Americans on whom Hatls côuld rely, if his own right to vote on the 
shares became afifected by his,énernyj:haracter. I doubt whether the 
parties then or later thôughtot^an^ possible confiscation at ail; but; if 
they dîd, it is clear either that they despaired of any successful évasion 
of it, or that they were constrained by motives of prudence or con- 
science. In any event they left the.substiàntial interests of the partners 
susceptible to capture and confiscation. 

On the foUowing day Hans E. Stôhr^ assumjng to act for 'the Leip- 
zig' Company, made the contract hère in question with Stôbr & Sons, 
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Incorporated. The plaintiff argues that it effected an immédiate 
change of title to the shares hère in suit and that it left in the Leipzig 
Company no interest save a vendor's lien. The exécution of that con- 
tract could hâve been actuated as httle by a désire to escape capture 
by the United States as were the transactions on February 19, 1917, 
and for the same reason. From the point of view of the Leipzig Com- 
pany nothing was gained. The first payment was a year in the future, 
and the rest succeeded annually. If the United States were to confis- 
cate enemy property, the considération was as easily discovered as 
the shares; it would equally be lost. From the point of view of Stôhr 
& Sons, Incorporated, nothing was gained, because while the shares 
became the property of a New York corporation, ail but 2 per cent, of 
its shares, controUing the substantial interest in the assets, was equally 
lost. Hence the contract was not tabula in nauf ragio ; some other mo- 
tive must be found. 

On the other hand, it is clear, of course, that the contract was not a 
commercial transaction. The occasion is enough to prove this and 
the events leading up to it. Besides, the contract itself proves that it 
could not hâve been due to ordinary commercial motives. The Botany 
Worsted Mills had been a successful business, already 28 years in exist- 
ence and one of the largest and best equipped in the United States. No 
possible reason can be suggested for the sudden sale of nearly a major- 
ity of its shares, which was not based upon an emergency. Moreover, 
the considération was inadéquate. It expressly omitted the good will, 
which must hâve had a substantial value, and it fixed no présent price 
at ail, so that it insured nothing to the Leipzig Company except a sale 
of one-fifth each year at the then book value of its "hard assets." If 
the shares fell in value the Leipzig Company bore the loss, both in gên- 
erai value and in book value; if they rose, it did not share the gain, 
except in so far as that was reflected in book values. Possibly it is 
legitimate to observe, also, that our entrance into. the war ^yas likely 
to hâve that advantage to woolen mills which the event proved. 

Now, Hans E. Stôhr was not acting alone for himself and his fam- 
ily. The record does not show how many outside shareholders there 
were in the Leipzig Company, but they were many. He was in the 
position bf selling for an apparently inadéquate considération, to his 
f amily, property in which other persons , were interested as well as 
they. The contract, if not, therefore, justified upon the principle of 
selling to Crassus a burning house, could not be justified at ail; it was 
apparently a fraud. And even if not clearly such, it was voidable at 
the instance of any single German shareholder who chose to protest. 
It was not likely that Heyn, a capable adviser, should hâve seriously 
expected a contract with such infirmities to stand ; indeed, it is not 
crédible that the parties could hâve intended it as a commercial bargain 
at ail, except it were, what is was not, a desperate catch at salvage. 

Besides, to give even a colorable plausibility to the bargain, the 
plaintifï's position requires the assumption that the contract was mutual 
in its obligations. The point is not in any sensé critical, but perhaps 
worth notice, because it was pretty clearly not a contract of purchase, 
but only an option. Of course, I am aware of the doctrine that bilatéral 
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obligations are generally presumed in like cases, and that the courts 
will light on such words as "'agreed" and the like, when they need 
them, but ail such canons are only guides to the interprétation of gên- 
erai iritent. I should perhaps think that the obligations were mutuai, 
were it not for article S ; but, that being there, the omission of any ex- 
press promise to pay may well hâve been deliberate. Article 5 in terms 
provides that the remedy of the Leipzig Company on default shall 
be one which is in substance strict f oreclosure, and that af ter strict 
foreclosUre there shall be no further right of action on either si de. 
It is quite true that it does not expressly say that this shall be the 
only remedy ; bût in view of the conclusion of the article I should be 
disposed so to construe it, especially when, as I hâve said, there are 
elsewhere no express covenants to pay the purchase price. It is un- 
expected, to say the least, that an experienced lawyer like Heyn should 
hâve introduced a clause of strict f oreclo'sure in a genuine cOntract of 
sale, knowing it to create a forfeiture. The structure of the contract, 
therefore, if the case turned on it, would lead me to call it an option. 

The surroundings confirm that conclusion. As I hâve shown, while 
the contract was heavily wéighed ■ against the Leipzig Company, con- 
ceivably it might involve Stôhr '& Sons, Incorporated, in embarrassing 
obligations, because the transaction was large. After the annual ap- 
praisals, the Shares might fall ; the company might be on an obvions 
décline. Some récalcitrant Leipzig shareholder might insist upon ratifi- 
cation of the bargain and place Stôhr & Sons, Incorporated, in an awk- 
ward predicament. But, if it weré only an option, ail this would be 
avoided. The omission to include any promise to pay at least fits 
with that purpose not to induce the Leipzig Company to call for per- 
formance, which may be inferred f rom the unequal inducements of the 
contract to either party. If the contract were never intended to be en- 
forced, and if some of the Leipzig shareholders were not altogether re- 
liable, we should look for à contract in substance and in form not dis- 
similar. 

But as an option for $5,000 to purchase during a period of five years 
$5,000,000 of shares at priées which confessedly omitted an important 
élément of value, the contract is too open a fraud upon the Leipzig 
Company to admit even of argument. Hans E. Stôhr and Heyn were 
not engaged in any such enterprise; the plaintiff would be the last 
to suggest that they were. Therefore I think I may say that it is 
demonstrated that neither was the contract intended to sell out in an 
emergency so as to escape putative capture, nor was it a genuine busi- 
ness transactioil dépendent upon an estimate of the mutuai advantages 
of the parties. There remains only the possibility that it was not in- 
tended to represént the real purpose of the parties at ail, but to serve 
as a cover for another purpose. 

We are, mëreover, not left to surmise as to what that purpose was, 
because thè written statements of Hans E. Stôhr and Heyh just before 
the capture very frankly disclose it. It was merely the continuation of 
what they had doné in 1915, when they put the légal title in the riame 
of Hans E. and Max W. Stôhr for convenience of management, and 
what they had done in the case of the partnership just before February 
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20, 1917, for the same reason. They wished to put their house in order 
against the disabilities and inaccessibility of their German associâtes 
during the period of a war which could certâinly not go more than five 
years. This they did, so far as I can see, without the slightest anticipa- 
tion of any confiscation of enemy property, which had, indeed, been 
generally supposed for over a century to be obsolète.^ 

Hans E. Stôhr wrote two letters to Heyn on February 5, 1918, 
\Yhile Heyn was in Washington, arranging, so far as he could, the af- 
fairs of the Stôhrs with the Alien Property Custodian. In one letter 
he said that the shares in question were owned by the Leipzig Com- 
pany ; in the other that the majority of the Botany Worsted Mills was 
enemy owned. Each was probably intended for transmission to the au- 
thorities, and ea!ch flatly contradicted the contract of February 20, 
1917, at least unless it was an option, which, as I hâve shown, is in- 
credible. When Heyn came to make his final statement, cumulative 
upon the earlier reports under section 7a — a statement which Hans ex- 
pressly approved- — he specifically mentioned the contract of February 
20, 1917, and referred it exclusively to the supposed danger to the 
voting control of the Botany Worsted Mills. It "had," said he, "of 
course, no référence to the status of such control so far as the Alien 
Property Custodian is concerned. * * * Considerably more than 
a majority of its stock is controlled by alien enemy interests within 
the meaning of the Alien Enemy Act." - 

This information was given in compliance with section 7a, the sec- 
ond paragraph of which requires a statement as of February 3, 1917, 
of ail enemy shareholders who the corporate officer had cause to sup- 
pose then or later owned any shares. Heyn woujd hâve had to disclose 
that Hans E. and Max W. Stôhr were trustées on February 3, 1917, 
for so the booksiwould show. The section in addition required him to 
say what shârés werè enemy owned though standing in the name of an- 
other when the report was filed. He was therefore positively required 
to State the character of the relations arising under the contract of 
February 20, 1917, and his açcount of it was authoritative. There can 
be no. question that, had the I<eipzig Company had only a vendor's lien, 
it would hâve been a wrong upon Stohr & Sons, Incorporated, to fail 
to state its fuil rights. In saying that the "control" for purposes of 
the act was in the Leipzig Company, I mayfairly suppose that he had 
in mind those provisions of section 7a under which he was acting ; he 
used "control" as "owned." 

Heyn and Hans S. Stôhr are now dead, but the aspect which the 
plaintiff seeks to put upon the contract ig an apocryphal afterthought, 
which there is no reason whatever to suppose that they, were they alive, 
would now hâve the disposition, or the ha,rdihood, to adopt. Their 

1 Oppenhelm, International Law, vol. 2, § 102; Halleck, Internationa} 
Law, c. 19, §8 12-21; Wheaton, International Law (5th Eng. Ed., 1916) pp. 
417, 416, 419, 424, 425, 420; HaU, International Law (6th Ed. 1909) pp. 431- 
435; Twiss, The Law of Nations, §§ 53-50; Westlake, International Law, vol. 
2 (,1907) pp. 36-44 ; Hague Second Conférence, art. .53, "Régulations Respect- 
ing tbe Laws and Customs of War on Land." Magna Charta, § 41, sèems tô 
liave contalned the germ of the same Idea. 
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déclarations ante litem motam fit that interprétation, wliich alone ac- 
quits them at once of any purpose to defraud either their associâtes or 
the United States in its right as captor. I hâve no question that the 
bénéficiai ownership of the Leipzig shares was always intended to re- 
main in the Leipzig Company. 

[7] The question whether the contract was invalid as a fraud on 
the belHgerent rights of the U-nited States is not, therefore, of critical 
conséquence, in view of the coinpleteness of the proof that there never 
was any transfer at ail. Thé nearest authorities I hâve been able to 
find are those relating to prize. It was well settled before the Great 
War that under French law no transfers of cargo or bottoms, flagrante 
bello, were valid; this being recognized as in diminution of the bellig- 
erent's right of capture, though under American and British law the 
same doctrine did not obtain.'' In those countries such transfers are 
valid, but only if made while the goods or vessel are not in transitu. 
The Benito Estenger, 176 U. S. 568, 20 Sup. Ct. 489, 44 L. Ed. 592 ; 
The Bawean [1917] Prob. Div. 58; The United States [1916] Prob. 
Div.' 30. 

[8] The claimant must, moreover, even when the goods were not in 
transitu, establish an unconditional transfer, and the scrutiny as to 
this point is especially severe; any rétention of enemy interest being 
sufilcient to prevent its being regarded as absolute. The Benito Est- 
enger, supra; The Sechs Geschwistern, 4 Ch. Rob. 100; The Jemmy, 
4 Ch. Rob. 31. If the sale wére absolute of a vessel or cargo not in 
transitu, being good flagrante bello, it was a fortiori good, imminente 
bello. But if the sale be imminente bello, and in contemplation of war 
and to avoid capture, the Same limitations applied. The Daksa [1917] 
App. Cas. 386; The Southfield [1917] App. Cas. 390, note (Sir S. E. 
Evans); The Tommi [19-14] Prob. t>iv. 251; The Jan Frederick, 5 
Ch. Rob. 115; The Vrow Margaretha, 1 Ch. Rob. 337; The Baltica, 
11 Moore, P. C. 141. Thus, an' absolute sale of goods in transitu, or 
a salé v/,ith réservation, is void, if made to avoid capture. In gênerai, 
it is the rule that the enemy character of the goods dépends upon their 
character at the outset of the voyage. The Packet de Bilboa, 2 Ch. 
Rob. 133 ; The Ann Green, Fed." Cas. No. 414. 

It is quite true that the right of capture on land dépends upon the ac- 
tion of Congress (BrOwn v. U. S., 8 Cranch, 110, 3 L. Ed. 504), and 
is not a part of our customary law arising from a state of war. Yet 
the incidents of sea capture might, in the absence of contrâry législative 
expression, be perhaps lôbked to as a fair analogy. The reason of the 
rule which makes the transitu a test of the validity of a transfer, im- 
minente bello, was considered by the Privy Council in The Baltica, 
supra, and it was held' to be the difficulty involved in detectitlg re- 
served enemy interests. Therefore a ship was restored when delivery 
was made to the transférée at an intermediate port. The theory was 

2 Oppenheim, International Law, War, §§ 91, 02; Westlake, International 
Law, part 2 (Ed. 1907) p. ISO; Hall, International Law, part. 3, c. VI (6tE 
Ed.) 499, 500; Wheaton, International Law (5th Eng. Ed.) 578, 577; Twlss, 
Law of Nations, part 2, §§ 162, 163. The Déclaration of London, §§ 56, 57, 
made certain modifications in tlie British and American rule. 
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rcpudiated that while at sea the belligerent's rights are already in- 
choate, and that the ship has corne, as it were, already into the juris- 
diction of the captor. 

[9] In spite of The Baltica, supra, it might still be that sales of 
goods within enemy territory, imminente belle, and to avoid capture, 
ought to be regarded as in fraud of belligerent rights, if the statute said 
nothing. A serions argument might be made in favor of such a re- 
suit, once a policy of land capture be inaugurated; but under this act 
it appears to me that section 7b efifectively closes any such discussion. 
A part of the first paragraph of that section reads as follows : 

"No person shall by virtue of any assigriment • * * to hlm of any 

* * * chose In action by * * * an enenjy * • * hâve any right or 
rcmt'dy against the * * * obliger * * * uniess said assignment 

* * * was made prior to the beginning of the war." 

It might indeed be open to a good deal of question whether this in- 
cluded an assignment of équitable interests in shares of stock (Brown 
V. Fletcher, 235 U. S. 589, 35 Sup. Ct. 154, 59 h. Ed. 374), though 
shares are analogous to choses in action (Jellenik v. Huron Copper Co., 
177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647), and a fortiori équitable 
interests in shares. But I think that the purpose of the statute is 
pretty clearly indicated, even if its letter do not cover this précise case. 
It can scarcely be supposed that an exception would be made in favor 
of ante bellum transfers of choses in action which did not apply to 
property so nearly akin as this, or indeed to ail property, and it is clear 
that absolute transfers of choses in action before April 6, 1917, would 
be valid. Apparently the United States meant not to inquire into such 
transfers as in fraud of its rights. There is no reason to extend the 
application of so pénal a statute beyond its fair import; therëfore the 
capture must stand upon the ground that the contract conveyed noth- 
ing to Stôhr & Sons, Incorporated. Upon that ground it fuids suffi- 
cient support. 

It becomes unnecessary to consider the prayer of the plaintiflf for 
letters rogatory. 

Upon the understanding that this suit now concerns only the 14,900 
shares of the Leipzig Company, the bill will be dismissed, with costs. 



COAST FISHERIES CO. v. LINEN THREAD CO. 

(District Court, D. Massachusetts. January 6, 1921.) 
No. 1195. 

1. Principal and agent "©=190(1) — Party claiiuing to be undisdosed principal 

ol party to contract must prove agency. 

One suing for breach of warranty on a sale of goods to a thlrd party 
as the undisdosed principal of such thlrd party must prove the agency. 

2. Principal and agent "2=143(2) — Undisclosed principal cannot recover, if 

drcumstances preclude substitution for agent. 

An undisdosed principal cannot recover on a contract made with its 
agent, if the nature of the contract and the drcumstances surrouuding 

©saFor other cases see same topic & KBY-NUMBER in ail ISêy-Numbered Dlgests & Indexe* 
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It are such as to jïeeludé tlie principal from substituting itself in place 
of the, agent. ■ 

3. Corporations >&='432(12) — Evidence held to sliow buyer of goods for plain- 

tiff was not acting as its agent. 

Evidence held to show tliat one' of plalntlff's stockholdèrs, in buying 
goods from défendant for îts' use, which were dellvered to it, after de- 
fendant had refused to sell tiiem to plalntlff becauae its crédit was not 
satisfactory, did not act^s agent for plaintifC. 

4. Ciontracts €=186 (1) — Person caïuiot be put into contractual relation vvith 
. anotlier,, with whom he refuses to deal. 

In private aiîalrs, everybody lias a flgbt to choose with whom he will 
contract, and one person canhot be put into contractual relations with 
another, with whom he bas refused to deal by any arrangement or under- 
standing between the other party to a contract and a third person. 

5. Principal and agent 'S='143(2) — Un^sclosed principal cannot substitut© 

itself for ag«nt, when Personal qualities or responsibilities involved. 

In executory contracts involving personal qualities or responsibility, an 
undisclosed principal, cannot substltute himself for his agent without the 
assent of the other party to the contract. 

6. Corporations "^=431— Uiidisclosed principal lield not entitled to recover, 

where otiier party had refusée to deal with it on crédit. 

AsSuming thàt one of plalntiff's stockholdèrs, in buying goods to be 
manufactured by défendant on 60 days' crédit, was the agent of plaintiff, 
as his undisclosed principal, plaintiiï could not recover on the contract, 
where défendant had declined to sell to plaintifC, because its crédit was 
not satisfactory. 

- At Law. Action by the Coast Fisheries Company against the L,inen 
Thread Company. Judgment for défendant. 

Carver & Schell and Martin Gilbert, ail of Boston, M^ss., for plain- 
tiflf. ■ , . 

Carlton W. Wonson, of Bevei-ly, Mass., for défendant. 

MORTON, District Judge. This action is brought to recover dam- 
ages for an alleged breach of warranty on a sale of goods by the 
défendant to the plaintiff. .The défendant contends, inter alia, that 
it did not sell the goods in question to the plaintiff, and made no con- 
tract with the plaintiff with respect to them, and that the plaintiff is 
therefore not entitled tb recover. A. jury having beèn waived, the 
évidence on this issue has been completed, and the question argued 
and submitted, without the défendant being required to rest on its 
other défenses. 

The facts are asfoUows:, : 

The défendant is a large manufacturer of gill nettjng. Thç plaintiff is 
a fishing corripany, in which Eugène P. Carver, Esq., was the principal 
stockholder. The défendant, not being satisfied with the crédit of the 
Fisheries Cctoipany, declinedto sell to it. Thereupon Mr; Carver îai^- 
ranged with the défendant that goods wanted by the Fisheries Com- 
pany should be ordèted by ajid charged to him. This arrangement, cov- 
«réd the transaction hère in _qiiestion. 

The contract on whidfi this action rests is not in dispute, being 
contained in the correspondence between Mr. Carver and the défend- 
ant. On its face it appears to be between Mr. Carver and the défend- 

'<g=3For other casés see saraé topic & KBY-NUMBBR in ail Key-Numberèd Digests & Indexes 
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ant; the defendartt's letters are addressed to Mr. Carver pers'onally; 
his letters are written on his personal lettér heàds and signed by him 
personally; the correspondénce contains no suggestion that he was 
acting as ageht. The goods were billed to Mr. Carver, and by his 
direction were shipped to the plaintiff at Gloucester. The snms which 
he paid for the goods were credited to' him on the plaintifï's books. 
The défendant understood that the goods were proGured by Mr. Car- 
ver for the use of the Fisheries Company. ' • ', ■ . 

After the alleged defects in the netting for which this action is 
brought had become manifest, Mr. Carver wrote to the American 
Net &. Twine Company, with which the défendant is affihated, com- 
plaining thât the gill netting was not proper, ànd that the defect had 
resuUcd in "gr,eat expense and îoss to me." His letter also stated 
that— - ' ' '' ■ ■ ■ - : 

"Youtihe défendant] will therefore not receive any ordèrs from me or 
iiny oiie purporting to represent me *.; *, * until such time as you are 
willing to take tlie matter up in wuat I consider to be a busiuesslike .way." 

'■■ When the défendant brought suit in tlje state cdiirt against Mr. 
Carver for the balance of c^r^n biUg, Mf. Carver. brought a, cross-ac- 
tion against it in his own name to recover, the damages now sued for 
by the plaintifif. , The action in th^ .state court antedated the présent 
one by aboutsix. months, and at the.tiriie when this action was heàrd 
was : still pending, ,, 

[1,2] The grpund upon which the plaintifï now claims to recover 
is that Mr. Carver .àcted as its agent in making the purchases in ques- 
tion, it being his undisclosed principçil. This contention involveS: 
First, a question of fact. The plaintifï, alleging the agency, must 
prove it. Shieids v. Coyne, 148 lowa, 313, 127 N. W. 63, 29 L. R. 
A. (N. S.) 472, Anp. Cas. T912C, 905. And, second, the nature of 
th^ contract and the circumstances surrounding it must be such as not 
to'preclude the principal from substituting itself in place of the agent. 
Moore v.. Vulcanite Co., 121 App. Div. 667, 106 N. Y. Supp. 393 ; 
Birmingham Club v. McCarty, 152 Ala. 571, 44 South. 642, .13 L. R. A. 
(N. S.) 156, 15 Ânn. Cas. 237; Shieids v. Coyne, supra; Arkansas 
Valley Smelting Co. v. Belden, 127 U. S. 379, 8 Sup. Ct. 1308, 32 I,. 
Ed. 246. 

, [3] Mr. Carver was undoubtedly acting in the interest of the plain- 
tifï ; the goods were purchased for its use, and were delivered to it ; he 
made no profit on the transactions, and entered into them only tO as- 
sist the plaintifï, in which he was heavily interested. But it does not 
necessarily follow that he made the contract as its agent, nor that the 
transaction was so understood between them. Whiting v. Craw- 
ford Co., 93 Md. 390, 49 Atl. 615. Indeed, it seras fairly clear that 
Mr. Carver, at the time when the contract was completed, did not 
understand that he was binding the Fisheries Company to the défend- 
ant. Both he and the défendant had in mind that the latter was un- 
willing to contract with the plaintifï. Its ofifer was made to Mr. Carver 
personally, and was accepted by him personally. The bills were ren- 
dered to him, and were paid by him, or at his direction. When trouble 
arose about the quality of the goods, he spoke of the Ioss as to "me," 
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and said he would not deal with the défendant until the latter was 
straightened out in what he considered a businesslike way ; and he 
refused to pay personal bills to the défendant. When sued by the 
défendant, he counterclaimed for the very damages which the plaintiff 
now seeks to recover. 

Nobody contends that Mr. Carver took the position of guarantor of 
the Fisheries Company's bills to the défendant ; and it is clear that 
he did not, and that the défendant dealt directly with him. Giving 
Carver's déposition the careful considération to which it is entitled, the 
transaction seems to me to hâve been one in which he bought the 
goods and turned them over to the Fisheries Company, rather than 
one in which the Fisheries Company bought from the défendant 
through him as agent; and I so find. 

Moreover, even if it be assumed that, as between Mr. Carver and 
the plaintiff, the latter was ùnderstood to be the contracting party, 
I do not think that, as against the défendant, this understanding can 
be given effect. 

[4, 5] It is not easy to state a gênerai inclusive rule of law covering 
the rights of an undisclosed principal to substitute himself for his agent 
in a contract, and to sue on it in his own name ; but it is clear that 
in private affairs everybody has the right to choose with whom he 
will contract or will not contract, and that one person cannot be put into 
contractual relations with another with whom he has refused to deal by 
any arrangement or understanding between the other person and a 
third person. And it is also clear that, in executory contracts involving 
Personal qualities or responsibility, an undisclosed principal cannot sub- 
stitute himself for his agent without the assent of the other party to the 
contract. Winchester v. Howard, 97 Mass. 303, 93 Am. Dec. 93 ; 
Boston Ice Co. v. Potter, 123 Mass. 28, 25 Am. Rep. 9; Boulton v. 
Jones, 2 Hurlst. & Nor. 564 ; Arkansas Smelting Co. v. Belden, supra. 
See, too, note to Shields v. Coyne, supra, in 29 h. R. A. (N. S.) 472. 

[6] Thèse principles seem to me d»*^isive of the présent case. The 
défendant had, as ail parties undtrrsrood, explicitly refused to deal 
with the plaintiff (see Moore v. Vulcanite Co., supra, where a similar 
ground of refusai to deal with a person is discussed) ; the goods or- 
dered were to be manufactured by the défendant; and the sale was 
the buyer was an important factor, as both parties recognized. With 
not for cash, but on 60 days crédit. The personal responsibility of 
the défendant it was a décisive factor. 

Upon the facts stated, I am of opinion that the plaintiff is not en- 
titled to recover ; and I so find and rule. 

Judgment for défendant. 
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In re WILSON. 

(District Court, D. Maryland. December 23, 1920.) 
No. 3275. 

1. Bankniptcy <S=415(3) — Court has discrétion to détermine dischargeabiuty 

of ordy substantial debt. 

In deteiminiiig the right of tlie bankrupt to a discharge, the court lias 
discrétion to détermine wlietlier tlie only substantial debt scheduled by 
tbe bankrupt is one which would be barred by tlie discharge. 

2. Bankniptcy 'S=»434 — Injury caused by illegally driving automobile is not 

willful and malicious. 

A judgment for Personal injuries caused by illegally driving an automo- 
bile while intoxicated is not one for willful and malicious injury to the 
person, slnce it does not involve the intent to cause the injury, so that 
such judgment is barred by a discharge in bankruptcy. 

3. Bankruptcy <©=>408(1) — Bankrupt's testimony held not wiUfuUy and 

knowingly false. 

Bankrupt's testimony that he did not hâve a bank account at time of 
pétition, that he was not his father's partner, and that he had never had 
a bank account, was not wlllfully and knowingly false, so as to bar his 
discharge, where he had never had such account in his own name, though 
there had been an account in the joint names of himself and his father 
and mother and he had testlfled in a previous action that he had paid 
for an automobile with his own money, which he took from the bank for 
that purpose. 

In Bankruptcy. In the matter of William Griffith Wilson, bankrupt. 
On spécifications in opposition to discharge in bankruptcy. Discharge 
granted. 

Seth, Shehan & Marshall, of Easton, Md., for objecting creditors. 
N. E. Clark, of Easton, Md., and Addison E. Mullikin, of Baltimore, 
Md., for bankrupt. 

ROSE, District Judge, On a Sunday afternoon towards the close 
of July, 1918, the bankrupt, in his Ford car, ran into another au- 
tomobile on the Peach Blossom road, near Easton, in Talbot county, 
in this state. A Miss Lednum, a passenger in the other machine, 
was severely and permanently injured. She brought suit in the cir- 
cuit court for Talbot county against the bankrupt and his father, 
apparently upon the theory or hope that the machine belonged to a 
partnership, consisting of the bankrupt and his father, and was be- 
ing used at the time in the business of the firm. The déclaration count- 
ed on négligence, violation of traffic laws, excessive speed, etc. 

In the course of the trial the bankrupt testified that the machine 
was his own, that it did not belong to his father, and that it was paid 
for in part to the amount of nearly $40(3 with his own money, which 
he had taken out of bank for that purpose. The case against the father 
was dismissed. The facts .were such as led the court to grant the 
plaintiflf's prayer that the jury would be entitled to award punitive dam- 
ages against the bankrupt, and they returned a verdict against him for 
$4,750, upon which judgment was duly entered. 

^ESjFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexes 
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The money which the bankrupt used in the purchase of the ma- 
chine which did the harm was withdrawn by him personally from 
an account in the Workrtien's'Permanetit Building & Loan Association, 
which has a savings department and acts as a savings bank. That ac- 
count had been opened on July 2, 1915, in the name of the bankrupt, 
William Griffith Wilson',' his mother, Fannie' R. Wilson, and his 
father, George M. Wilson, in trust for ail, and subjéct to the order 
of either (sic) the balance at death of either (sic) to belong to the 
survivor. 

The account was opened by a deposit of $665, the ownership of 
which the testimony leayes.in doubt. The father saiys it was his, 
and so at times apparently doçs flae son; but the. son testifies ,that 
before that.time he had been gi^îing, .his. father mpney to keep! for 
him. He subsequently deposited Smâll amounts in th© account, and 
his father. sayshe would ^sojîaetiEQes g^yç him-.smallsiunis to deposit for 
the elder's account. The withdrawals, prior to the accident,, except 
$381-50, used' in the 'ptir(Siàse of the automobile in cfUestion, were 
in small ,amouhts,aind âppàrently,. were' ail riiade by the bankrupt for 
his own ,purposes, ; ,:-.■■ ■.; , , -,;, i., ', 

Some 10 dàys after the accident the^ ' father went to the bank and 
çlosed the account by the withdrawal'ôf'the' balance, thén-ainount- 
ing to $922, which he depdsited in ànother banking institution iii his 
own name. About the time the verdict was rendered, the bankrupt 
ga^ve à'm'ortgagé'on theàutonbld)b'rle'forj$SOO' to his counsel to- sectire 
their fee^ The father, very shortly thereaf ter, purchàsed the mortgage, 
apparently for its face value, from the lawyers, and then the son filed 
his pétition in bankruptQy,, scheduling as his only asset the auto- 
mobile, worth,, he, said, Sibout $200, and subject to the mortgage for 
$500. ' ...... 

[1] Some of the évidence given during the triar bf the damage 
case has been reproduced in ^these proceedings. It indicates that 
the accident was thë 'résùlt ôf the banki^upt's drivihg his car while 
intoxicated. At the'hé'âring; 'and in one bf the briefs of the bank- 
rupt, it was suggested ''that the noridischargeability of a debt, even 
if it were the only Subs'tantial one sCheduled, was no ground fbr 
withholding a général dis^éKarge. That, it was said, should be grant- 
éd, ànd the question of'wliether it had the effect of extinguishing 
a particular debt should bé dete^rûlined in whatever proceedings might 
subsequently be had to enforce payment. On second thought, how- 
ever, the bankrupt united With the creditor in asking that the question 
of dischargeability shbuld 'be hère determined, as in the discrétion 
of the court, it iriây^be.;' M^re Colaluca (D. C.) 133 Fed. 255. 
;' [2] Is the judgraent^ih' question à liability for a willful and mali- 
dqus injury? The creditor,"relying on Ex parte Cote (Vt.) 44 Am. 
Bahkr. R. 43, 106 Atl;519,- in which the fadts are very similar, as- 
sérts that it is. ' There the Suprême C'buirt of Vermont, with great 
ability, argues that any* damage resulting from the intentional vio- 
lation of law is willful and malicious, within the meaning of the act, 
whether the intent to-'Càùsé the injury> or atiy injury; existed or 
not. I find it difficult, however, to resist the conclusion that, Cbngres,S 
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wished "to draw a ha'rd and fâst Une between cases in :whldi the 
bankrupt intended to do harm and those in which no such intention 
existed. Such would seem to be the opinion of the Suprême Court, 
for after an elaborate review of the reasons why, in its view, a liabihty 
for criminal conversation with the wife of the créditer was a willful 
and mahcious injury to his person and property, it said: 

"One wlio negligently drives througli a crowded thoroughfare, and negli- 
gently runs over an indivldual, would not, as we suppose, be witliin tlie ex- 
ception." Tiuker. V. Colwell, 193 U. S. 489, 24 Sup. Ct. 505, 48 L. Ed. 754. 

That such reckless driving might often be a violation of a state 
statute or a municipal ordinance could scarcely hâve been overlook- 
ed by the court, but there is no suggestion that, if it wa;s, the rulfe 
would be différent. The first spccification must therefore be ovei'- 
ruled. 

[3] A like fate must attend the second and third. Until the ac- 
cident, father, mother, and son doubtless felt that the bank account 
belonged to the last named, and, had it not happened, they would doubt- 
less feel so still. That the father never relaxed some measure of 
control over it is typical of his masterly way of dealing with those 
dépendent upon him. If the money had been his son's, he then thought 
himself entitled to take it away, and in that view both mother and son 
acquiesced without cavil or question. A finding al; the time of the 
filing of the bankruptcy pétition that the bankrupt thought that the 
money was his would not be justified. 

Nor does the évidence enable me to agrée with the référée in sus- 
.taining the fifth spécification, I cannot bèlieve that he was his fa- 
ther's partner. When the father's father was alive, the firm namé was 
■ William H. Wilson & Son. After the grandfather, died, the bank- 
i^upt's father changed the firm sign and its stationery by substituting 
his Christian names for those of the deceased, but left'the "& Son" 
as it had been. The bankrupt was then a sm^ll boy, and it was not 
-reasonableto suppose that any one woUld hàvç, seriously thought of 
then adrriitting him to the firm. The incident of the issuançe, ,some 
four years ago, of a trader's license to bcrth father ànd -son, is suffi- 
•ciently explained. , , . , , 

The fourth spécification raîsês . a doser question. The bankrupt, 
when examinëd be fore the référée, svvore that;he néver 'had a bahk 
account. He never had, in a sensé that theré ever was ône in his 
own nanie, and in that aloiie. Névertheless his téstimony in this 
respect was far from candi d. . The objecting creditor stresses the 
fact that, in' testifying in the damage case in the Talbot county court, 
the bankrupt had said that the automobile was his, paid for with his 
mohéy, which he had taken out of bank for ithe purpose ; but it would 
sCai"cely, however, be saie to hold that, upon ail the facts, he can 
be found to hâve made willfully and knowingly a failse oath. . 

It follows that the discharge must be granted. I ai)î frankly sorry 
that it is so. The bankrupt, by his recklessness, has caused the object- 
ing creditor injuries which she will carry tô her grave. He has come 
into this court for no other purpose than to make. sui:e that she will 
never get a cent of his inoney, and yet, if he outlives his father, he 
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will, in ail probability, be a well-to-do man. In this particular case, 
the resuit is to be regretted ; but no other can be reached in accord- 
ance with well-settled principles, the application of which, in the 
overwhelming majority of cases, is at once necessary and salutary. 



UNITED STATES v. KRUMM. 

(District Court, E. D. Pennsylvania. February 8, 1021.) 

■ No. 8. 

1. Food <Sï=»20(3) — Restriction to unbroken packages does not apply to ship- 

per. 

The restriction of tlie application of the Food and Drugs Act (Comp. Sh 
i§ 8717-872») to original unbrolien pacltages applies only to those who re- 
çeive In Interstate commerce and thereafter deliver adnlterated or mis- 
branded articles, not to those who ship or deliver for shipment, so that 
an information ciiarging that défendant shipped misbranded food in In- 
terstate commerce need not allège that it was shipped in original un- 
broken packages. 

2. Food 'S=30(3)'— Indictment charging article branded "macaronT' was 

made of flour, and not "semolina," is not sufBeient. 

SInce "macaroni" is deflned as made from a paste from the flour of 
hard glutinous wheat, and "semolina" is deflned as the hard grains re- 
tained in the bolting machine after the fine flour has passed through, an 
indictment eharging interstate shipment of an article labeled "macaroni," 
which was adulterated and misbranded because made of flour, not of 
semolina, is not suilioiently deflnite, even though macaroni must not con- 
tain the fine flour which passes, through the bolting machine. 

3. Indictment and information ©='140(1) — Whether brand had a«quired mean- 

ing contrary to that alleged is not to be determined on demurrer. 

tVhether the word "macaroni" had, in the course of manufacture, trade, 
and public use, come to hâve an accepted meaning différent from that al- 
légea in the information, is a trial question, not to be determined on de- 
murrer to the inforjjiatlon. 

4. Food ©=15 — Adulterated or misbranded article need not be harmful. 

It is not necessary that an article of food. In order to be unlawfully 
adulterated or mlsbran.ded, within the Pure Food and Drugs Act (Comp. 
St. §1 8747-8728), be dangerous to the public. 

Albert C. Krumm, Jr., trading as A. C. Krumm & Son, was charged 
by information with violating the Food and Drugs Act, and He demurs 
to the information. Demurrer sustained, 

Charles D. McAvoy, U. S. Atty., and Edward S. Kremp, Asst. U. 

5. Atty., both of Philadelphia, Pa. 

Frederick L,. Breitinger, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The United States attorney filed 
an information against the defendàiat, charging violation of the Food 
and Drugs Act (Comp. St. §§ 8717-8728) in shipping and delivering 
from Philadelphia, Pa., to Ba!ltimore, Md., a number of packages, 
each containing an article of food labeled, marked, and branded as 
"Krumm's Macaroni." The first count charged that the article of 
food was adulterated, "in that a substance, to wit, a product pre- 

^:=>For other cases sëe same topic & KEY-NUMBBE in ail Key-Numbered DIgests & Indexes 
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pared from flour, had been substituted in whole or in part for maca- 
roni, to wit, a product prepared from semolina, which the article pur- 
ported to be." The second count charged that the article of food was 
misbranded, in that the word "macaroni" "was false and misleading, in 
this: That it represented that said article was macaroni, to wit, a 
product made from semolina, whereas, in truth and in f act, said 
article was not macaroni, to wit, a product made from semolina, but 
was a product made from flour." 

The défendant demurs, upon the ground that the information does 
not set out any offense a^ainst the United States ; that it is not averred 
that the packages were original unbroken packages; that it is not 
averred that semolina is not flour, or a product made from flour ; that 
it is not averred that macaroni is a product wholly prepared from 
semolina; that the définition of the word "macaroni," as given in the 
information, is not in consonance with its meaning as accepted by the 
gênerai public ; and that it is not set forth that the article of food con- 
tained in the packages was dangerous to the health or welfare of 
the people, or intended to deceive the purchaser. 

[1] The first ground of demurrer may be dismissed, for the reason 
that, while the Food -and Drugs Act prohibits shipping or delivering 
for shipment in Interstate or foreign commerce any article of food 
which is adulterated or misbranded, it does not restrict the offense 
pf shipping or delivering for shipment to articles in original unbroken 
packages ; the restriction to original unbroken packages applying 
only to those who receive in Interstate commerce and, having re- 
ceived, deliver in original unbroken packages any adulterated or mis- 
branded articles. 

[2] As to the averments in relation to the substance contained in 
the packages, I think they are lacking. in that particularity in bo^h 
counts which should be observed to inform the défendant with cer- 
tainty of the charge he is to meet at the trial. The offense under the 
first count, adultération, arises, in the case of food, "if any substance 
bas been • substituted wholly or in part for the article," and the offense 
of misbranding arises, "if the packages containing it or its label shall 
bear any statement, design, or device, regarding the ingrédients or 
substances contained therein, which statement, design, or device shall 
be false or misleading in any particular." According to the Century 
Dictionary, macaroni is a paste or dough prepared originally and 
chiefly in Italy from the glutinous granular flour of a hard variety 
of wheat. According to the Standard Dictionary, it is an Italian 
paste made into slender tubes from the flour of hard glutinous wheat 
mixed with water. Semolina is defined to be the hard grains retained 
in the bolting machine after the fine flour has passed through. 

If the article in question, as averred in the first count, was prepared 
from flour, or, as averred in the second count, was made from flour. 
it was apparently macaroni. But if it is intended to charge that 
macaroni is not made from the whole of the flour which cornes from 
the mill, but in order to be macaroni must be made from the large, hard 
grains retained in the bolting machine after the fine flour had passed 
tJirough, the counts are lacking in averments that semolina is not a 
269 F.— 54 
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part of the substance known as flour. Flour may be fine or cèarse, 
it may be made from the whole grains of the wheat, as "whole wheat 
flour," or it may be the fine bolted flour. If it is meantby the indict- 
ment to charge that, in order for a substance to be macaroni, it must 
be made wholly from semolina, and not contain any of the fine 
flour ,which, upon passing through the bolting machine, leaves a re- 
siduum of semolina, the information should plainly so state. 

It is of vast importance to the pubhc that foodstuffs shall be what 
they purport to be through the labels, marks and brands upon the pack- 
ages. It is à matter of common knowledge that in the fine wheat 
flour of commerce much of the nutritive property of the grain is ab- 
sent, which' remains in "whole wheat flour." A pùrchaser of an ar- 
ticle labeled "whole wheat flour" is entitled to receive what he is led 
to believe he is piirchasing from what appears upon the label. Similar- 
ly, one who is purchasing an article labeled "macaroni" is entitled 
to receive the article containing nutritive ingrédients which genuine 
macaroni is known to contain. Otherwise, the party substituting some 
other substance for the proper ingrédients, or dèsignating it by names 
which f alsely represent the contents or misleàd the public, is liable 
to the penalties of the act. If, however, one is cbarged tmder the act 
with adultération and misbranding, he must be infotrhed with sufficient 
particularity and certainty of the charge against him to enable him to 
prépare his défense. This particularity and certainty are obviously 
lacking in the information filed. '■ 

[3] It may be that in the course of manufacture^ trade, and pub- 
lic use the name "macaroni" has corne to mean an' article made from 
flour, without regard to its containing semolina alone, and'.it may 
be that the word as accepted by the gênerai pubhc is not consonant 
with what was intended to be set out in the information. Thèse, how- 
ever, are trial questions. i 

[4] As to the remaining ;ground ofdemurrer, it is not necessary 
under the Pure Food and Drugs Act that an article, in order to be 
unlawfully adulterated ormisbranded, inust be dangerous to the health 
bi the people. , 

Demurrer sustained. 
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THE PEMBROKESfflRE. 

(District Court, D. Maryland. December 27, 1920.) 
No. 485. 

Collision <@=>95(5) — ^Burdened ship lield solely at fault for collision with tow. 

A shlp passing ont through the Cut-OfC Ohannel at night which was the 
burdened vessel, hcAd solely at fault for collision with a barge in a tow 
oî flve barges,; tlie évidence not sustaining the ship's claim that the tow 
was extenditrg diagonally across the channel, whicli would hâve made it a 
fault for the tug to give assent to the passing signal. 

In Admiralty. Libel by the J. B. Blades Lumber Company against 
the steamship Pambrokeshire. Decree rendered for hbelant. 

John Henry, Skeen,of Baltimore, Md., for Hbelant,: 

Burlinghani; Veeder, Masten & Fearey^ of New York City, and 
George Forbes, of Baltimore, Md., '. fior , respondent stçamship Pem- 
brokeshire. , . . ■ , ,,' : ■ ,, , ;, • , . 

Howard M. Long, of Philadelphia, Pa., ^nd Edward E. Blpdgett, of 
Boston, Mass., for tug Helen. 

'''.'. ,• "^' 

■ ROSE, District Judge. About 9 o'clockon the evening of August 
28, .1918; the Bfitish steamship Pembrokeshire, outward bound from 
Baltimore, jwa^ in cpllisjoii in the Cut-Off Channel with the lumber- 
laden. barge, Joseph W. Janney, wh^ch was the fourth of five barges 
then being: towe4 from, Norfolk to Baltimore by the tug Helen. The 
steamer was unhurt, but the barge ahd its cargo suflfered injury. 

From the bowof the tug to the stern of the rearmost barge was a 
half mile or more. There;Was no moon, but it was a good night 
for seeing lights. The régulation lights were burning on board 
the steamer, the; tug, and upon every oue of the five barges, the 
last of which carried on a yardarm aft the statutory two white lights, 
showing ail around the horizon. In addition, the war being at its 
height,;the powerful searchlights of Ft. Howard were kept continually 
playing over the channel. There can be no question that everybody 
saw everybody else, or with any ordinary vigilance should hâve 
donc so, 

Only one person who was on the steamship at the time has been 
produced as a witness. He was the Maryland pilot then in charge of 
its navigation. • According to his story, while still in the Brewerton 
Channel, he saw the tug and its tow, but could not make out' ac- 
curately the position of the barges with référence to the çhannél bupys 
until he liadcptnpleted his turn into the Cut-Off Chanriçl. He then 
perceived that, while the tug was on the çastern side of thé channel, 
the two rearmost barges were to the westward of it, so that. the tug 
and its tow, in their course diagonal to the channel, were occupying the 
whole of it. To this cause he ascribes the collision. ' His explanation 
is not sufficieiit. . Flis was the burdened; yessel, and, whether the 
tow was pr,wa^ not out of its place, he ha^d ample oppdrtunity to see 
where it wa,?. ^e does not seriously claim that il changed its course 
after he first saw it. 

(gSjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The only question about which there can be controversy is whether 
the tug or the barge, ot both, were also to blâme. The fault al- 
leged against them by the steamship is the failure to observe the 
narrow channel ruie. In view of what was said by the Circuit Court 
of Appeals for this circuit in The Howard Reeder, 207 Fed. 935, 125 
C. C. A. 377, it may be doubtf ul whether fault can be predicated merely 
upon the fact, if it were a fact, that the tug and its tow were crossing 
the channel diagonally, and if the position of the tug and its tow were 
as the steamship claims it to be, that must hâve been what the tug 
was trying to do. 

The tide in that part of the Chesapeake, under such conditions 
as prevailed on the night in question, may be dismissed from con- 
sidération. What wind there was might hâve had some tendency 
to cause the rearmost barges to sag a little to the westward, but, the 
tug being where ail sides admit that it was, not enough to hâve put 
them in the position in which the steamship located them. 

The tug, with one blast, answered the one blast signal of the steam- 
ship, and by so doing it said that in its opinion it was safe for them 
to pass port to port. If the flotilla were completely blockading the 
channel, such signal should not bave been given. The tug should hâve 
answered the one blast of the steamer with the danger signal, but 
there is no sufficient reason to believe that any of the barges were 
at that time, or at any time, to the westward of the channel. 

A half dozen or more witnesses, who were on the tug or on the 
barges, insist that ail of them were at the time of the collision, and 
for an indefinite time before, on the eastern side of the channel. 
On this question they are defînite, précise, and particular. Most 
of them, to my appréhension, leaving aside for a moment the point 
presently to be mentioned, stood the test of direct examination and 
cross-examination better than did the steamship pilot. Nevertheless 
it is urged, on behalf of the steamer, that what thèse men testify to 
shows that it is impossible that the rearmost barges could hâve been 
on the eastern side of the channel. For some time before the colli- 
sion, the tug and the three barges nearest it saw the steamer's red light 
■only, while those on the two rearmost barges saw its greeri light, and 
not its red. It is said that this would hâve been impossible, had ail 
the barges been on the easternmost side of the channel. 

When this point was made at the hearing, I regarded it of suffi- 
cient importance to request the respective parties to furnish diagrams, 
each illustrating from its own standpoint what the testimony on this 
point really indicated. An examination of the charts fumished in com- 
pliance with this request shows that it would hâve been perfectly pos- 
sible, until the briefest possible time before the collision, for the 
steamer to bave shown her red lights to the tug and to the three 
foremost barges, and her green light to the two rearmost, even if they 
had ail been on the east side of the channel, and even if they had been, 
as they say they were, directly in the tug's wake. It is, of course, 
possible that they may hâve been a trifle out bf line, and yet hâve 
been far enough to the east to hâve lef t the steamship ample room to 
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pass in safety. If they had been, they would hâve seen the green 
light ail the longer. 

In what has been said, moreover, no account has been taken o£ 
the probability that the green light was visible for a very few degrees 
across the steamship's bow. Knight's Modem Seamanship, 338. 

The pilot admits that it is not usual to take heavy steamers out of 
the Baltimore harbor at night. He objected to doing so on this oc- 
casion. He knew that he was likely to meet tows and that a steamer 
of the vi^eight, size, and draft of the Pembrokeshire would be hard 
to control under such conditions. He consented to make the attempt 
because Admirai Jones, at that time in charge for the British Ad- 
miralty of its merchant ships, strongly urged him to do so, stating 
that war exigencies made it imperative that the steamship should ar- 
rive at Hampton Roads in time to join a convoy about to sail. He was 
overtaken by the danger he had feared. He met a long tow. He did 
not take proper précautions in time, and when he did at last what he 
should hâve done some time sooner he f ound that he could not handle 
his steamer so as to prevent the collision. 

The ship must be held solely to blâme. 



UNITED STATES v. MOONEY et al. 

(District Court, E. D. New York. December 11, 1920.) 

Criminal law "^=665(4), 921 — Court may exelude, on objection of codefend- 
ant, t«stiniony of witness wbo disregarited rule; new trial held not re- 
quired. 

It is within the discrétion of the trial court to exelude the testimony 
of a witness who disregarded the rule excluding him from the courtroom, 
if the particular circumstances justify it, and the exclusion of the testi- 
mony of such witness, when he was called by a défendant who did not 
subpœna him, on the objection of the codefendant who did subpœna the 
witness, but who did not désire his testimony, does not requlre the grant- 
Ing of a new trial, especially where the testimony, if not actually imma- 
terial, would not hâve been sufficlent to justify disturbing the verdict. 

One Mooney and others were convicted of con.spiring to steal prop- 
erty belonging to the United States. On motion by défendant Rosen- 
berg for a new trial. Motion denied. 

Leroy W. Ross, of Brooklvn, N. Y. (Charles J. Buchner, Asst. U. S. 
Atty., of Brooklyn, N. Y., of counsel), for the United States. 

K. Henry Rosenberg, of New York City, for défendant Rosenberg. 

GARVIN, District Judge. Four défendants hâve been convicted, 
after a trial by jury, of the charge of conspiring to steal property be- 
longing to the United States of America. The défendant Rosenberg 
moves to set aside the verdict and for a new trial, upon the ground 
that he has been deprived of his constitutional right to be heard and 
fully présent his défense. 

^ssFor other casca see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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At the begihnittg of the tf ial counsel for ail défendants and for the 
government joined in asking the court to exclude from the trial ail 
witnesses except the- oné under examination. :, This application was 
grantèd. As the testimony of the government was presentéd, référence 
was madè froih tiWie to time to one Fox. As theidefense proceeded 
the défendant Rosénberg called in his own behalf said Eox; to be sworn 
as a witnésè. Fox, however, had been brought to thé trial as a witness 
for oneof the other deferidants. Whereupon one of the jurors called 
attention tq Fox having been présent in the courtroom while testimony 
was being reCeived and in violatita of the direction' of the court. The 
défendant Sonand, who had not subpœnaed the witness, objectedto the 
testimony; and it was excludëd. . '■■■ 

No authofity has been brought to the attention of the court bearing 
directly upon the proposition whether the right of one défendant to hâve 
a direction of the court (concededly within its power) : enf brced. may 
be disregarded, in order that another attorney may take ithe testimony 
of a witneës'who bas disregarded the court's direction. . Hblder,.V.;Unit- 
ed States, 150 U. S. 91, 14 Sup. Ct. 10, 37 t. Ed. 1010, involveà5>nl.y. 
one défendant. Furthermore, in that case thè^witness: was ipermitted 
to testify without objection, and upon being recalled objection was in- 
terposed and overruled ; the court holding that the weight of authority 
is that a witness cannot be excludëd merely on the ground that he has 
remained in the coui'trôom'; althouglf the right to exdlude under partic- 
ular circumstances, which are within- the discrétion of the, trial court, 
may be supported. Other authorities cited by the défendant bave to 
do withistcjkjpg out'pleadings, a prô^ipsition. which i's not hefë 'involvèd; 
The Holder Case, supra, seems to do no more thah to décide! that a 
witness is'not disquaH'fiedj if ' in the discrétion of the court his testi- 
mony; shouîd' be received, and that the admission thereof is not ré- 
versible, error. That case cites Wilson v. State, 52 Ala. 299, in which 
it is-stated that it is in the discrétion of the court to permit or refuse 
the examination of a witness who violâtes the order of exclusion, and 
the exercise of the discrétion is not reviewable; citin? 1 Greenl. Fv. 
§432. 

In the case at bar, where a eodefendant asserted that he would be 
prejudiced by admission of the testimony of the witness, a clear case 
is presentéd for the exercise of this discrétion. The "particular cir- 
Gumstances," referred to in the Holder Case, are présent. The défend- 
ant Sonand, not expecting to call Fox, was under no duty to see that 
he remained without the courtroom. If Rosénberg desired to call him, 
it was his duty to see that the order was obéyed. 

The court is of the opinion that the case at bar is to be distinguished 
from the Holder Case, supra, in thaf the witness Fox did not téstify 
at ail, and because of the fact that the right s of a eodefendant are in- 
volved. It was the duty of défendant Rosénberg to make it his busi- 
ness to see that no man to whom référence was made, and whose testi- 
mony ^theref ore might be important, should^ remain in the- courtroom 
during the trial. He failed to take the necessary précautions to see that 
Fox idllowed the direction of the court after having been put on guard. 
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Therefore now he cannot be heard to object] wh'èn a codefendant is 
prejudiced by his conduct. 

Furthermore, it is clear that the testimony in question, if not actually 
immaterial, would not hâve been sufficient to justif-j^' disturbing the ver- 
dict of the jury. , . 

Motion of the défendant Rosenberg to set aside the verdict as to 
him, and for a new trial, is denied. 



In re ORONA MFG- CO. 

(Bistrict Court, D. Massachusetts. January 4, 1921.) 

No. 26.Ô33. . 

Bankruptcy <S;=»36X — Tnistee caoûot raisc objection that unclaimed divi- 
dends escheated to state. 

A trustée in bankruptcy cannot oppose an order directing hîm to pay 
unclaimed diviaencls into court for distribution among tlie other creditors, 
if still unclaimed ^nd if sufficient for such purpose, as is required by 
Bankruptcy Act, § 66a (Comp.. St. § GCfiO), on the ground that that sec- 
tion is unconstitutional, because morièy paid into court and remaining un- 
claimed is required by the Revised Statutes to be paid to the United 
States, instead of escheatins to the state, as it should, sinc'e the provi- 
sion of the Bankruptcy Act is merely a reasonable metliod of disposing of 
unclaimed dividends to permit the final settlement of estate, and if the 
commonwealth désires to claim such funds it should do so in its own name. 

In Bankruptcy. In the matter of the Orona Manufacturing Company, 
bankrupt. Pétition by the trustée for review of an order by the réf- 
érée directing him to pay into court dividends unclaimed by creditors. 
Order affirmed. 

William M. Prest, of Boston, Mass., for trustée in bankruptcy. 

MORTON, District Jud<^e. Checks for two dividends, amounting, 
respectivelv, to $96.54 and $97.12, weve mailed by the trustée to the last 
known addresses of the creditors. The checks were returned by the 
post office with the statement that the addressees could not be located. 
The trustée, not being able to discover their whereabouts, retained the 
checks. After waiting more than six months, he petitioned for instruc- 
tions, and was ordered by the référée to pay the money into court, 
under Bankruptcy Act, § 66a (Comp. St. § 9650). From this order the 
présent review was taken. 

The section in question provides that dividends which remain un- 
claimed for six months after the final dividend has been declared shall 
be paid by the trustée into court, and that dividends which hâve re- 
mained unclaimed for one year shall, under the direction of the court, 
be distributed to the creditors whose claims hâve been allowed, but not 
paiû in full. There are further provisions which are immaterial for 
the présent case. 

The trustée admits that the case comes within the statute; but he 
contends that the statute is unconstitutional, because moneys deposited 

^sjï^or otter cases see same topic & KBY-NUMBBH in ail Key-Numbered Dlgests & Indexes 
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in court which remain unclaimed for a certain period are, under the 
provisions of the Revised Statutes, paid over to the United States. 
According to his contention, such funds belong to the state as property 
which has escheated. 

The dividends in question are not being dealt with in a final way. 
The référée, has merely ordered that they be paid into court, where 
they can still be claimed by the creditors entitled to them, and, if not 
claimed, will, according to the usual practice, be eventually divided 
among other creditors of the estate, unless too small in amount to 
justify the expense and trouble of so doing. This method of dispos- 
ing of such funds seems to me reasonable, and to be unobjection- 
able on constitutional grounds. It serves a very useful purpose in 
enabling trustées to close out estâtes completely and finally, and con- 
centrâtes unclaimed funds in the hands of the court, instead of scatter- 
ing them among many trustées. The power to direct the disposition of 
small residues in bankruptcy cases is incident to the gênerai power 
over bankruptcy conferred upon Congress by the Constitution. If 
the Commonwealth of Massachusetts desires to claim such funds, it 
should do so in its own name, and in connection with the proceeding 
to turn them over to the Treasurer of the United States. 

Order of référée affirmed. 
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ARNAUD V. LANGELLOTTI. 

(Court of Appeals of District of Columbla. Submitted December 8, 1920. 
Decided January 3, 1921.) 

No. 3405. 

1. Appeal and error <S=>105()(1) — Testimony that plaintiff, suing for false 

arrest, was alvvaj's sane, held n»t prejudicial, in view of other evideanee. 

In an action for false arrest and imprlsonment, where plaintiiï had 
been charged with being Insane, and where a wltness; who had known 
plaintiff intimately durlng the year in which he was arrested for in- 
sanity, testifled without objection that during that period he was of 
Sound mind, further testimony by the wltness that plaintiff was always 
of Sound mind was not prejudicial to défendant. 

2. Trial 'S^'gge (2)— Objection to instruction "as standing by Itself Insuffl- 

cient,. wliere whole charge was correct. 

In an action for false arrest and imprisonment, where the court at 
plaintifE's request had charged that the jury could infer malice from 
want of probable cause, an objection to that instruction "as standing by 
itself," but fluding no other fault wlth it, présents no question for review, 
whëre the court on his own motion had charged fully wlth respect to the 
same matter, to the satisfaction of défendant. 

3. False imprisonment <S=»4^^Malice may be inferred from want of cause. 

In an action for false arrest and imprisonment, the jury may infer 
malice from the faet that there was no probable cause for plalutiffs 
arrest, thoUgh want of probable cause does not establish malice. 

4. Appeal and error i®» 1033 (3) — Récitals in habeas corpus judgment held 

favorable to défendant in false imprisonment action. 

In an action for false arrest and imprisonment, récitals in a judgment 
on habeas corpus proceedings, intrpdueed to prove plaintiff's releasé from 
arrest, that the warrant on which plaintiff was arrested wàs void and 
affldavit of lunacy insufticient, because not accompanied by a physician's 
certificate, tended to show plaintiff was released because of defects in 
the proceedings, not for want of probable cause, and were thereïore 
favorable, and not prejudicial, to défendant. 

Appeal from the Suprême Court of the District of Goluiiibia. 

Action by Frank Langèllotti against Joseph J. Arnaud for false ar- 
rest and imprisonment. Judgment for plaintiff, and défendant ap- 
peals. Affirmed. 

E. F. Colladay, of Washington, D. C, for appellant. 
Charles V. Imlay and George W. Offutt, Jr., both of Washington, 
D. C, for appellee. 

SMYTH, Chief Justice. The appellee brought action against the 
appellant for false arrest and imprisonment, malicious prosecution, and 
assault. He recovered judgment, and the défendant appeals. . _ -'i, , 

[1] Plaintiff was arrested August 10, 1917, on complairit of the de- 
fendant, in which he was charged with having made threats of Per- 
sonal violence against him and with being insane. A witness, having 
told of his intimate acquaintance with the plaintiff in the year 
1917, testified that during that period he was "of sound mind and 
he could never hâve thought of him as of unsound mind." The wit- 
ness was then permitted, over the objection of the défendant, to say 

C=5Pot Other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digcsts & Indexes 



858 269 FEDERAL EEPORTEB/- 

that in his opinion the pjaintiff was "always of Sound mind." It is 
claimed that this was prejudicial, becausè it covéred, not only the date 
on whîch- the plaintiff was arrested, but also a time subséquent there- 
to. The first answer weût in without objection. It covered, not only 
August 10, but the whole period of 1917. If any harm was donc by 
it, it was done with the impUed consent of the défendant, and we are 
unable lo perceive how the second answer could hâve added ànything 
toit; henceitdid not préjudice him. 

{2,3} The court, at the request. of the plaintiff, charged the jury 
that if they fôund that the défendant had instituted the prosecution 
against him for threats and for insaiiîty, or either, without probable 
cause, and that the same terminated.iri plaintifï's favor, the fact that 
there was no probable cause was évidence f rom which the jury might 
infer malice on the part of the défendant. The latter objected to it 
"as standing by itsèlf ." He found no other f ault with it. But it did not 
stand by itself, for thé court, on his own motion, charged fully with 
respect to the same matter, and counsel for défendant at the close of 
the entire charge stated 'that he was satisfied with the charge. The ob- 
jection, therefore, presents'no question for our décision. Even if it did, 
the resuit wOùld be thé same, for the instruction is correct in poiRt^of 
law. Rosen V. Stein, 54 Hun, .179, 7 N. Y. Supp. 368. It will be 
noted that the court did not say want of probable cause established 
malice, but that the jury might infer malice f rom it, which is quite a 
différent thing. 

[4] A writ Ofhabeas corpus was- sued out to test the legality of 
plaintiff 's arrest on the charges lôdg'çitl against him by the défendant, 
and, after hearing, he was. released. ^To prove the release, the judg- 
ment in the proceedings was introduced. This, appellant says, preju- 
diced him, becàtise of certalin récitals therein, which are that thewar- 
rant upon which the plaintiff wàs arrested on the charge of hàving 
made threats was void, ai^d that the affidavit of lunacy was insufficient, 
becauâe not apçonfipanied by the certificates of two physicians. Thèse 
récitals tended to show that t\\£ .plaintiff . was released,. not because 
there was no probable cause for the charges ihâde against him, but 
because of defects ,in the propeedings. They had, therefore, a ten- 
dency to aid, rather than to iiîjure, défendant. No préjudice could 
hâve rësultèd to him from them. 

We find nothing in Feld v. Loftis, 240 111. 105, 88 N. E. 281,.reliea 
on by appellant, which coii,flic1;ç with the view we bave just expressed. 

Theré being no error in thé'fècord, the judgment is affirmed, with 
costs. 

Affirmed. 
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(269 F.) 

DENVEB GAS & ELECTRIC LIGHT CO. v. ALEXANDEB LUIVIBER CO. 

(Court of Appeals of District of Oolumbia. Submitted November 8, 1920. De- 
cided January 3, 1921.) 

No. 1324. 

1. Trade-marbs and trade-namçs <^=43 — Partable buildings manufacturer 
niây hâve saroe trade-mark as building material manufacturer. 

Portable buildings, ready-cut f rame buildings, and knockdown frame 
buildings do not possess the same de.scriptive properties as building con- 
struction materials, such as rooflng pitch, rooflng compounds, paints, and 
otber products, so that a manufacturer of the portable buildings can hâve 
rogistcred as a tiade-mark a mark similar to that used by the manufac- 
turer of the building materials. 

3. Trade-marks and trade-names <S='44 — Enunicration of uses substantially 
excludes otlier uses. 

An applicant for a trade-mark, who enumerates the articles to which 
the mark is to be applied as knockdown frçime buildings, portable build- 
ings, and ready-cut buildings, substantially compiles with the opposer's 
request that the applièant state tliat no claini is made to the mark in 
connection with building materials similar to opposer's, 

Appeal from the Commissioner of Patents. 

Application by the Alexander Lumbèr Company for registration 
of a trade-mark, opposed by the Denver Gas & Electric Light Com- 
pany. From a décision of. the. First Assistant Commissioner of Pat- 
ents, dismissing the opposition, the opposer appeals. Affirmed. 

E. G. Borden and W. H. Small, both of New York City, for ap- 
pellants. " 

George B. Jones, of Chicago, 111., for appellee. 

SMYTH, Chief Justice. This is an appeal from a décision in a 
trade-mark case. The appellee applied for registration of a mark for 
portable buildings, ready-cut frame buildings, knock dpwn frame 
buildings, and other frame buildings ready to set up. The mark'of 
the opposer is applied to building construction materials, such as 
roofing pitch, roofing compounds, heat-insulating compounds, boiler 
covering compounds, building paints, paints for wood préservation, 
paints for roofing purposes, and other products which are made from 
by-products of the distillation and treatment of gas tar. 

[1] It is conceded that the marks are similar and that the only 
question which we are called on to décide is as to whether the goods 
upon which the .marks are used possess the same descriptive properties. 
Thé First Assistant Commissioner held that they did not, and sus- 
tained a motion to dismiss the opposition. We think he was right. 
Applicant's mark, according to the application, is applied to the build- 
ing; opposer's mark is not applied to the building but to building 
material. A portable or knockdown building does not possess the 
same 'descriptive properties as the material of which it is composed. 
A structure is ônething and the irtàtei'ials out of which it was erected, 
when considered apart frpiiti, the building, , are, quite différent t'hings. 

.^csFgt other cases aee same topiq & KBY-'NUMBBR ip ail Key-Numbered Digcsts &, lodexës 
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The controller in an electric street car or the paint on the car does not 
possess the same descriptive properties as the car, yet each is a part 
of its composition. We hâve held that rubber tires used on an au- 
tomobile, when considered by themselves, do not possess tlie same 
descriptive properties as the automobile. G. & J. Tire Co. v. G. J. G. 
Motor Car Co., 39 App. D. C. 508, 511. In Rookwood Pottery 
Co. v. A. Wilhelm Co., 43 App. D. C.' 1, 4, the apphcant sought 
registration of the word "Rookwood" as a trade-mark for use in con- 
nection with enamel paint of the kind used in glazing pottery. Op- 
poser used the same mark on pottery which was glazed with the 
same enamel. In rejecting the opposition the court said: 

"While It is true that enamel is an élément used In manufacturinK the 
product of appellant, yet the eompleted article is of a nature manifestly différ- 
ent from the enamel iised. They cannot be applied to the same greneral use 
We hâve no difficulty In agreeing with the Commissioner of Patents that the 
paint of appellee and the pottery ware of appellant are not merchandise of 
the same descriptive properties." 

[2] Appellant, through its counsel, says it will be satisfied if the 
appellee states in its application that — 

"No claim is made to the mark sought to be registered In connection with 
the spécifie building materials as distinguished from eompleted buildings." 

We think the appellee has donc that substantially, for it enumerates 
the things to which the mark is to be applied, and they do not include 
building material before being worked into buildings or parts of build- 
ings. It seems that the appellee has a prior registration of the same 
mark for composition roofing and lime, and the opposer says that 
thèse materials, or some of them, do possess the same descriptive 
properties as the merchandise upon which it is entitled to apply 
its mark. But with this we hâve nothing to do in. the présent pro- 
ceeding. That may be a matter for ' a future contëst. We décide 
only that the merchandise specified in the application which we are 
now corisidferi'ng does not possess the same descriptive p'fbperties as 
that mentiohed in the oppasition paper. Therefore the opposition is 
not'well founded. 

The décision' of the First Assistant Cohiniissioner of Patents' is 
affirmèd. ! 

Affirmed. ' ■ ' 



SMITH V. UNITED STATES. 

(Court of Appeals of District et Oolunibia. Suhmitted Décember 6, 1920. 
Decided January 3, 1921.) 

: . ' No. 3286. ' '" 

Criminal ïaw <ê=^SZ9(6) — ^Requested chaire on intoxication as affecting în- 
tent held covered by instnictîott» giveii. 

In a prosecùtjon for h,omicide, a, charge glvenby the court of Its own 
mx)tion that voluntary intoxication was generally not a justification for 
crime, but that if défendant was so Intoxicated he could not entertain the 
spécifie intent, he would not be guilty of murder in the second degree, 

^=bFor otber cases see same topic & KEY-NUMBER In ali Key-Numbered Digests & Indexes 
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SufBciently and correctîy covered the instructions requested by acciised on 
tlie issue of intoxication as affecting intent, so tiiat it was not error for 
the court to refuse to glve the instructions requested in the languago of 
aecused. 

Appeal from the Suprême Court of the District of Columbia. 
Isaiah Smith was convicted of murder in the second degree, and he 
appeals. Affirmed. 

Jriannis Taylor, Jr., of Washington, D. C, for appellant. 
J. E. Laskey, Morgan H. Beach, and J. P. Schick, ail of Washington, 
D. C, for the United States. 

SMYTH, Chief Justice. Smith was convicted of murder in the sec- 
ond degree and sentenced to imprisonment in the penitentiary. There 
is testimony that at the time of the homicide he was intoxicated, and 
it is contended that his condition was stich that he was incapable of 
forming an intent, was utterly unconscious of what he was doing, and 
therefore not guilty of any crime. 

There are two assignments of error, both relating to the failure of 
the court to grant certain instructions requested by the défendant. He 
asked that the jury be told that drunkenness "tends to excuse" a crime, 
"by negativing the mental capacity necessary for the spécifie intention 
known in the law as malice, which is necessary for the commission 
of the crime of murder in any of its degrees" ; that motive was one of 
the facts for the jury to consider along with the other facts as bearing 
on the mental condition of the défendant, in order to détermine wheth- 
er the act was due to his mental condition "as affected by intoxication 
or otherwise"; that "intoxication may reduce or wipe out guilt, de- 
pending on its degree" ; and "that what would constitute mupdpr in 
the first or second degree may be reduced to manslaughter by partial 
intoxication"; also "that the défendant might be«completeîy excused 
by intoxication which entirely destroys for the time being the reason 
and the will." Thus it appears that ail the requests dealt with the effect 
of the defendant's intoxication upon his mental condition aiid his abil- 
ity to fotm an intent at thè time of the homicide. 

The court, on its own motion, after stâting the contentions of defend- 
ant's counsel as outlined in his requests, said to the jury that volun- 
tary intoxication, speaking generally, was "no excuse or justification 
for Crime," and that it is only to be considered "when the évidence in 
the case tends to show that the condition of the man's mind produced 
by the intoxication was of such a character as rendered him quite in- 
capable of forming such an intent as is requisite where the charge of 
murder in the second degree is made" ; that if the défendant was so 
intoxicated that he could not entertain the spécifie purpose required by 
the statute where murder in the second degree is charged, he would 
not he guilty of that offense and should be acquitted of it, but, not- 
withstanding this, if he >vasmoved to sudden passion and anger, and in 
that State struck dowp hjs yictim, he would be guilty of manslaughter. 
However, if his intoxication was such "that he could entertain no ra- 
.tional idea at ail," "could not hâve had an intent to kill," and did not 
strike the blow in sudden passion and anger, he should be acquitted. 
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Counsel for the appellant does not challenge any of thèse instructions, 
and we do not, see how he could hâve wéll donc so, in view of the set- 
tled condition of the law upon the subject. i . 

A comparison of the court's instructions with the requests of the 
défendant will reveal that the forijier embrace the substance of- the 
latter. Where tliat is so, no error follows from a failure to giye the 
requests. The circumstance tliat the court expressed the same prin- 
ciples in his own language, rather than in the language of the defend- 
ant's counsel, is immaterial. Pickford v. Talbott, 28 App". D. C. 498, 
510; Travers v. United 'States, 6 App. D. C. 450, 462 ; Finney v. Dis- 
trict of Columbia, 47 App. D. C. 48, 52, L. R. A.: 19I8D, 1103. 

The case was well defended, and every right of the accused was 
ca;refully guarded by'the court. In conséquence we must affirm the 
judgînent, with costs ; and it is so ordered. 

■Affirmed. 



REPLOGLE V. KIBBY. 

(Court of Appeals of District of Columbia. Snbniitted, November 15, 1920. 
pecided January 3, 1921.) 

No. 1327. 

1. Patents •S^'SKl) — Junior applicant, Sling after senior patent issues, bas 
heavy burden of proof. 

An applicant, who flled his application two months after an interf«ring 
patent was issued, bas a very beavy burden to establish his priority. 

3. Paterats <S=?91(4) — Evidence held to show junior applicant flrst conceived 
invention. 

■ ; ïn a patent interférence proceedlng, évidence helâ, to show that thè 
jdKÎor applicant, whose application was not filed «ntil two monthis after 
the Issuance of patent to the senior applicant, was the flrst to concelve 
the invention in issue, and that he reduced his conception to practice and 
commercial exploitation with reasonable diligence. 

3. Patents ,'Ê='109 — Junior applicant bas two years witbin wbicb to copy daim 
of senior application. 

The Jiffluior applicant bas two years after the Issuance of the senior 
patent within which to copy the clalm in issue from the senior patent 
wlthout being estopped to claim priority. 

Appeal from the Commissioner of Patents. , ; , 

'interférènice proceeding betweèn Daniel Benson Rçplogle and James 
fi. Kirby, as assignée of Shujei Noguchi. From a décision pf the 
Cdrnmissioiier of Patents, awarding priority to Noguchi, Replogïe ap- 
peals; Rêver âed. 

Daniel Benson Replogïe, of, Berkeley, Cal., in pro. per, 
HaroldE. Smith, of Cleveland, Ohio, for appellee. 

VAN ORSDEL, Associate; Justice. Appeal by Replogïe from thfe 
décision of the Commissioner of Patents 'àwardirig priority tO Noguchi 
for an invention relating to' dùst collëctors for pneumatic cleaning 
deviceSî as dëfihed in the fbllowing count: 

<g==>Por other'ças'es see same topic & KEY-NU.MBER in ail Key-Nuœbered Dlgests & Indexes 
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"A poroua paper bas adapted to be secured to the dîscbarge pipe oî a penu- 
matlc cleaner, in combination -with a mesh bag adapted to loosely envelop tbe 
paper bag, and means for securing the bags to the discharge pipe.'' 

[1] Noguchi was granted a patent May 9, 1916, upon an applica- 
tion filed May 1, 1914. Replogle filed his application July 5, 1916. 
It will be observed that Noguchi's patent was issued over two months 
before his opporient filed. This, of course, casts a very hekvy Wfâëii 
upon the junior party, Replogle. Noguchi took no testimp'ny;' but 
relied upon his filing date for his date of conception and reductign to 
practice. 

[2] It appears that Replogle made and tested the device in issue 
in March, 1914i This, we think, is conclusively established by the 
testimony. The Board of Examiners in Chief, in a very able opinion 
in which we concur, after a full review of the évidence, reached the 
f ollowing conclusion : 

"We must hôia, therefore, that Replogle was the first to conceive the In- 
vention iif issue, and that he foUowed his conception with a final réduction 
to practice àhd commercial exploitation of his invention with reasonable 
and commendable diligence. Therefore, Replogle Is entltled to prevail unless 
he has in some manner beeome estopped from receivlng a patent with the 
claim in issue." 

[3] The Board, however, decided against Replogle on the ground 
of estoppe'l, in that he had not copied the claim in issue from the 
Noguchi patent until fi fteen months after the patent was issued. This 
ruling was based upon the cases of Rowntree v. Sloan, 45 App. D. C. 
207, and Wintroath v. Chapman, 47 App. D. C. 428, in which we 
held that such an amendment mùst be niade within one year. Since 
the presetit case left thé Patent Office, the Suprême Court has reversed 
this court, ëxtending the period to two years. Ghapman v. Wintroath, 
252 U. S. 126, 40 Sup. Ct. 234, 64 h. Ed. 491. Therefore, Replogle's 
amendment incorporatîng the claim of the issue into his application 
was timely, and the rule of estoppel doës not apply. 

With mis obstacle removed, we adopt the opinion of the Board 
of Examiners in -Chief, and hold that Replogle is entitled to the awaïd 
of priority. 

The décision is reversed. 

Reveraed.- ', '' , ■ ' ' 

The cost'of prihtihg the rettifii to certibrâri wïUbe pàid by the ap- 
pellee, Kirby. 
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KIRB¥ V. EEPLOGLE. 



(Court of Appeals of District of Columbia. Subniltted November 15, 1920. 
Decided January 3, 1921.) 

No. 1350. 

Patents ®=9ll3(8) — Senior party awarded priorité on two ço^ts on which 
interférence was dissolved. 

Wliere the Commlssioner of Patents awarded pi-iority of invention to 
R. as to two counts of an interférence, but dissolved 'It as tftother counts, 
liolding tvro of said counts uot patentable over tlie issue of another inter- 
férence to which R. was a party and in whicl^ priority.of invention was 
decided against him. IlelA that, wJiere botli intorfèiencès were appealed, 
and R. was succossfui jn bOt.li cases, he was' entltled to an award of 
priorlty on said two counts,' as well as on the others. ' ■ . 

Appeal from the Commlssioner of Patents. 

Interférence proceeding between James B. Kirby an4 Daniel B. 
Replogle. From a décision of the Commissioner of Patents, award- 
ing priority on two counts to Replogle and dissolving the interfér- 
ence as to the other four counts, Kirby appeals. Reversed as to 
two of the counts as to which the interférence was dissolved, and 
affirmed as to the other counts. 

rîîarold E. Smith,, of Cleveland, Ohio, and George E. Tew, of Wash- 
ington, D. C, for appellant. 

Daniel Benson Replogle, of Berkeley, Cal., pro se. 

VAN ORSDEL, Associate Justice. This is a companion case to 

Replogle V. Kirby (No. 1327) App. D. C. —, 269 Fed. 862, 

decided this day. The cases were hçard together. It is unnecessary 
to set out the counts of the issue, inasmuch as, with thç exception 
of one point hereaf ter considered,; we approve the disposition of the 
case made by the Commissioner of Patents. The issue is in six counts. 
The Commissioner awarded counts 2 and 3 to Replogli^, and dissolv- 
ed the interférence ^as to counts 1,: 4, 5 and 6. The ; Commissioner, 
however, in his opinion statés that — 

"Counts 5 and 6 are clearly unpatentable ovér Noguchi and .should never 
hâve been included in this interférence. Kirby has been defeatqd in an in- 
terférence with Noguçhi and of course caRijpt be; granted thèse çlalœs, and 
uiiless Replogle wins in the Replogle v. ' Nbgttchi Interférence, hè '6ann6t be 
allowed thèse claiœs. This interférence therefore is dissolved as 'to counts 
1, 4, 5 and 6." 

Inasmuch as we hâve held in the former case that Replogle is 
entitled to priority over Noguchi, it follows that he should also be 
awarded counts 5 and 6. 

The décision is affirmed as to counts 1, 2, 3 and 4, and reversed as to 
counts 5 and 6. 

Affirmed as to counts 1, 2, 3 and 4, and reversed as to counts S and 6. 

^==jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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HUGHES V. FALVEY et al. 

(Court o£ Appeals of District of Columbia. Submitted December 6, 1920. 
Decided January 3, 1921.) 

No. 3390. 

1. Intoxicating liquors 'S=>236 (5) , 255— Only small quantity of seized Iiquoi-9 

can be retained, and is as complète évidence as eiitire amount. 

Where a large quantity of wliisky was taken from the possession of 
one wtio was sul)8equently charged with unlawfully importing the 
wliisky into the District, a small quantity of the whisky Is as complète 
évidence of the offense as the en tire quantity seized, so that only such 
small quantity can be retained by the officers for use as évidence in the 
prosecution. 

2. Intoxicating liquors 'S=>256 — Whether nianner of seizure makes liquor 

inadmissible as évidence cannot be determined on rep'Ievin. 

In an action to replevy a quantity of whisky seized from plalntiffs 
possession, which the défendants petitioned to retain for use as évidence 
against plaintifC, the question of whether the manner of seizure was such 
that the liquor could not be used as évidence is not to be determined, but 
will be left for détermination by the trial court, when the liquor is of- 
fered in évidence. 

Appeal from the Suprême Court of the District of Columbia. 

Replevin by Fred J. Hughes against Wilham F. Falvey and others, 
to recover whisky taken by défendants, as police officers, from the 
possession of plaintiff. From an order dismissing the pétition of de- 
fendant Falvey, that the writ be suspended and the whisky returned to 
him, pending the disposition of the charge against plaintiff for which 
it was retained as évidence, but ordering the marshal to retain the 
whisky until further order, plaintiff appeals. Reversed and remanded. 

Alvin L. Newmeyer and William E. Leahy, both of Washington, 
D. C, for appellant. 

John E. Laskey, of Washington, D. C, for appellees. 

SMYTH, Chief Justice. The appellees, police officiais of the Dis- 
trict of Columbia, in conjunction with internai revenue officers of the 
government, seized 197 cases of whisky f ound in the possession of 
Hughes, who shortly afterwards instituted an action in replevin 
against the appellees for its : recewery. The marshal executed the 
writ by taking the whisky into his possession. Subsequently Falvey, a 
member of the police force, filed a pétition in the replevin action, al- 
leging that the whisky came into the possession of himself and Hesse, 
property clerk of the police department, as évidence of crime; that 
there was pending against Hughes in the police court the charge of 
having unlawfully imported the whisky into the District; and asking 
that the writ be suspended an"d the whisky returned to Falvey pending' 
the disposition of the chargç. The. court dismissed the pétition, but 
ordered that the marshal retain the whisky until the further order of 
the court. The case is hère on spécial appeal. 

[1 ] In Dorsey v. District of Columbia and Edwin B. Hesse, 49 App. 

<®=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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D. C. 365, 265 Fed. 1005, the facts were quite similar to those in the 
case before us. We there said: 

"Assuming that détention, foUowed by prompt action on the part of the 
officers, is aiithorized, there seenis to be no justification for holding a large 
quantity of liquors merely as évidence of crime, since a pint bottle of the 
whislîy would furnish as complète évidence of the offense alleged to hâve 
been eommitted as would the entire sliipment seized and detained. The of- 
fense consists in bringing the liquor into the District, and is as complète by 
bringlng In a pint bottle as a barrel." 

That décision rules this case. The appellees may retain a small 
quantity, say a quart, and the rest should be returned to Hughes. 

[2] Hughes urges that, because of the way the Uquor was seized, 
it cannot be used as évidence against him ; but that is a question to be 
disposed of by the trial court, when the Uquor is ofïered in évidence. 
We express no opinion concerning it. 

The order appealéd from is reversed, at the cost of the appellees, 
and the case remanded for further proceedings in harmony with this 
opinion. 

Reversed and remanded. 



KISOVITZ V. ROSENBEBG. 

(Court of Appeala of District of Oollimbia. Submitted November 12, 1920. 
Decided January 3, 1921.) 

No. 1349. 

1. Patents "S^DOCS) — F<H*ign patent, disdosing interférence daim, held 
constructive réduction topractice. ' 

An application for a foreign patents which discloses the Invention in 
Issue in an interférence proceeding and contains a claim broad enough 
to include the issue, is a constructive réduction to practice of the inven- 
tion in issue, though: there was no elaiin of the spécifie devlce of the 

issue. 

3. Patents ©^JSOfS) — Application wlthin limited time after foreign applicu' 
tion is effective on date of foreign application. 

Where an inventer filed bis application for a United States patent 
within the time limited by Rév. St. § 4887 (Comp. St. § 9431), after his 
application for a foreign patent was filed, the United States application 
bas the same effect as if it had been filed on the date the foreign ap- 
plication was flléd. 

Appeal frûm the Commissionerof Patents. 

■Interférence proceedings between Samuel Kisovitz and Benjamin 
Rosenberg, From a décision of the Commissioner of Patents, awarding 
priority to Rosenberg, Kisovitz appèals. Affirmed. 

C. P. Goepel, of New York 'City, and W. G. Henderson, of Wash- 
ington, D. C, for appellant. 

William F. Nickel, of New York City, for appellee. 

VAN ORSDEL, Associate Justice. This is an appeal from the de- 
.cision of the Commissioner or Patents in an interférence proceeding, 
and was determined by ail of thé tribÏÏnals below in favor of appel- 
leé. The invention is described in count 2 of the issue as f ollows : 

(gz^For other cases see same topic & KEY-NUMBBK la ail Key-Numbereil Digests & Indexes 



EVERETT V. FOEST 8G7 

(269 F.) 

"2. A box comprîfïîiiK a body portion, and a cover therefor hinged to the 
rear end of said body portion, said cover being formed of transverse unequal 
sections connected by a hinge Une, and the forward section being longer 
than the body of the rear section and capable of being folded thereon and 
therewith turned into a substantlally vertical position supportlng the body 
of the box in an incllned dlsplay position, and said forvs'ard section being 
formed integrally with a hinged llp adapted to engage said body portion and 
lock said cover thereto when said cover is in Its folded prop position." 

[1] The case turns upon the right of appellee to daim the fihng date 
of a British application as his date of constructive réduction to prac- 
tice. This is contested chiefly upon the ground that neither the 
British appHcation nor the patent issued thereon contained a claim 
commensurate to the claims hère in issue. It is true there is no claim 
in the British patent to the spécifie device of the présent issue, nor is 
such claim in the United States application. But the same disclosure 
appears in each application, and each contains a claim broad enough to 
include the présent issue. It therefore follows that the date of filing 
the British application constituted a constructive réduction to practice 
of the invention in issue. 

[2] Appellee's British application, filed February 9, 1916, and his 
United States application, filed January 16, 1917, fell within the limita- 
tions of section 4887, Rev. Stats. (Comp. St. § 9431). This gives the 
United States application the same force and elïect as it vi^ould hâve if 
it had been filed on the date the British application was filed. Inasmuch 
as the preliminary steps leading up to the filing of the British applica- 
tion were found by the tribunals below to hâve occurred at a time prior 
to any date to which appellant can lay claim, and We concur in this 
finding, appellee must prevail. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Affirmed. 



EVERETT V. FORST. 

(Court of Appeals of District of Columbia. Submltted December 6, 1920. De- 
cided January 3, 1921.) 

No. 3444. 

1. Guardian and ward <S=103— Inadequacy of priée insufflcient ground for 

refusing confirmation of sale. 

Mère inadequacy of price is not in itself sufflcient to justlfy the court 
In refusing to ratify guardian's sale of land, but it must appear that such 
Inadequacy is due to surprise, fraud, mlstake, or some unfalrness practic- 
ed at the sale. 

2. Guardian and ward "S^* 105(1) — ^Increased offer Iield insufiScient to au- 

tliorize reopening sala 

After the court had entered an order nisi for the sale of property by 
guardian for $37,500, a new offer of .^39,000 is insufflcient in itself to au- 
thorlze the court in its discrétion to reopen the sale. 

3. Guardian and ward '©=' 105(1) — Réservation by court cannot enlarge dîs- 

«»«tion to reopen sale. 

A réservation by the court, at the, time an order nisi approving a guard- 
ian's sale was made, that he w'ould not reopen the sale unless a specified 

. 4=»For other cases see same tonic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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Increase oî pr!ce was offered, does not enlarge the discrétion flxed In him 
to reopen the sale. 

4. Guardian and ward "S^lOSd) — ^Bidder at flrst sale must submit best bid. 

A bidder, who was represented at a guardian's sale by an agent, must 
authorize her agent to submit lier best bid at that sale, and eannot, aftcr 
ascertaining the limit of rival bidders, bave the sale reopened by mak- 
ing an offer of a larger price. 

5. Guardian and ward "S^IOS — Resale to new bidder at increased priée 

conilmied. 

Where the reault of reopening the bid af ter an order nisi for the sale 
of property by a guardlan had been made was an offer 20 per cent, 
greater than the best bid at the flrst sale from one who had no opportunity 
to bid at the flrst sale, the sale to the new bidder must be conflrmed, in 
considération of the rights of the infant, though the sale was reopened 
because of an increased offer by another, which was insufiieient to justify 
that action. 

Appeal from the Suprême Court of the District of Columbia. 

Proceeding by Frances E. Forst, as guardian, for the sale of real 
estate. From an order dismissing the pétition of Louis A. Everett, 
that his bid be accepted and the property conveyed to him, and direct- 
ing the conveyance to another, petitioner appeals. Affirmed. 

Harry F. Kennedy, of Washington, D. C, for appellant. 
Wade H. Ellis and A. H. Ferguson, both of Washington, D. C, for 
appellee. 

VAN ORSDEL, Associate Justice. This case arose through the 
sale of real estate by a guardian under an order of court. 

It appears that appellee, as guardian for an infant, was directed by 
the court to sell certain lots in the city of Washington belonging to 
the estate. After a number of offers for the property had been sub- 
mitted, the guardian reported that appellant had made an offer of 
$37,500, whereupon the court entered an order nisi, to "become final 
and absolute on the 26th day of January, 1920, unless cause to the 
contrary shall be shown on or before said date." 

On January 27th, one day after the date when the order, nisi was 
decreed to become final,, appellant petitioned the court for ratification 
of the order. On the same day the guardian reported that, on January 
24th, she had received an offer of $39,000 from one Doyle, representing 
one Daisy Edelin, and called attention to the fact that when the order 
nisi was made — ; 

"the court stated that be would ratify the sale at $37,500 nisi, with the 
understanding that he would not reopen the matter unless a materlal increas- 
ed offer was made for the property, and thereafter the court stated to counsel 
that he would not consider any offer of less than $1,500 above the offer of 
said Everett as a substantiel increase." 

Upon this report, the court entered an order vacating and setting 
aside the order nisi, dismissing appellant's pétition, and directing the 
guardian to receive further bids for the property. From this, appel- 
lant appealed to this court, where the appeal was dismissed, for the 
reason that the order appealed from was not a final order. When the 
mandate went down, the court renewed the order directing the guard- 

(g=jFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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ian to receive bids for the purchase of the propefty frortl the former 
bidders and from such others as might be interested in the purchase 
of the property. Accordingly the guardian reported a bid of $45,600 
from one Louis Tashof. Appellant then petitioned the court that his 
bid of $37,500 be accepted, and the guardian authorized and directed 
to convey the property to him. 

The court dismissed the pétition of appellant and ordered the guard- 
ian to accept the ofïer of Tashof and to convey the property to him. 
From this order the case was appealed. 

[1] The sole question is whether the court erred in refusing to 
confirm the order nisi. The early English rule in chancery sales up- 
held the reopening of the sale to bidders prior to confirmation upon a 
mère offer to advance the price 10 per centum, but this practice was 
condemned by Lord Eldon as tending to diminish confidence in ju- 
dicial sales. White v. Wilson, 14 Ves. 15 L Adopting Lord Eldon's 
view, the Suprême Court, speaking through Mr. Justice Bradley, in 
Graffam v. Burgess, 117 U.S. 180, 191, 6 Sup. Ct. 686, 692 (29 L. Ed. 
839), announced the following rule: 

"It was formerly the rule In England, in chancery sales, that until con- 
firmation of the master's report the bidding wonld be opened upon a mère 
offer to advance the price ten per centum. 2 Daniell's Oh. Pr. (Ist Ed.) 924: 
Ed. (2d Ed. by Perkins) 146.5, 14G7; Susden on Vendors & Purchasers (]4th 
Bng. Ed.) 114. But Lord Bidon expressed much dissatisfaction with this 
practice of opening biddings upon a mère offer of an advanced price, as tend- 
ing to diminish confidence in such sales, to keep bidders from attending, and 
to diminish the amount realized. * * * In this country Lord Bldon's 
views were adopted at an early day by the courts, and the rule bas become 
almost universal that a sale will not be set aside for inadequacy of price, 
unless the inadequacy be so great as to sliock the conscience, or unless there 
be additional circnmstanees against its fairuess, bcing very much the rule 
that always prevailed in England as to setting aside sales after the master's 
report had been confirmed. Livingston v. Ttvrne, 11 Johns. 555, 566 (1814) ; 
Williarnson v. Dale, 3 Johns. Ch. 290, 292 (1818) ; Howell v. Baker, 4 Johns. 
Ch. 118 (1819) ; Tiernan v. Wilson, G Johns. Ch. 411 (1822) ; Duncan v. 
Dodd, 2 Paige, 99 (1830) ; Collier v. Whipple, 13 Wend. 224, 226 (1834) ; 
Tripp V. Cook, 26 Wend. 143 ; Lefevre v. Laraway, 22 Barb. 167, 173 ; ^ea- 
jnan v. Riggins, 1 Green's Ch. (2 N. J. Eq.) 214; Eberhardt v. Gilchrist, 3 
Stockt. (11 N. J. Eq.) 167; Campbell v. Gardner, 3 Stockt. (11 N. J. Eq.) 
423; Marlatt v. Warwick, 3 0. E. Green (18 N. J. Eq.) 108; Kloepping v. 
Stellmacker, 6 C. E. Greon (21 N. J. Eq.) 328; Wetzler v. Schauman, 9 C. E. 
Green (24 N. J. Eq.) 60; Carson's Sale, 6 Watts, 140; Surget v. Byers 
Hempst. 715 ; Byers v. Surget, 10 How. 303 ; Andrews v. Scoton, 2 Bland, 
629 ; Glenn v. Clapp, 11 G. & J. 1 ; House v. Walker, 4 Md. Ch. 62 ; ïoung 
V. Teague, 1 Bailey, Eq. 13, 14; White y. Floyd, Speer's Eq. 351; Hart v. 
Bleeght, 3 T. B. Mon. 273; Beed v. Carter, 1 Blackford, 410; Pierce v 
Knéeland, 7 Wis. 224 ; Montagne v. Dawes, 14 Allen, 300 ; Drinan v. Nichols, 
115 Mass. 353. From the cases hère cited we may draw the gênerai conclu- 
sion that, if the inadequacy of price is so gross as to shock the conscience, 
or, if, in addition to gross inadequacy, the purchaser bas been guilty of any 
unfairness, or bas taken any uudue advantago, or if the owner of the property, 
or party interested in it, has been for any other reason, misled or surprised, 
then the sale will be regarded as fraudulent and void or the party injured 
will be permitted to redeem the property sold. Great inadequacy requires 
only slight circnmstanees of unfairness in the conduct of the party beneflted 
t)y the sale to raise the presumption of fraud." 

And in the case of Pewabic Mining Co. v. Mason, 145 U. S. 349, 
356, 367, 12 Sup. Ct. 887, 888, 892 (36 L. Ed. 732), the court said: 
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"The question In tliis case Is whether the mastor's sale shall stand. It 
may be stated generally that there Is a measure of discrétion in a court of 
equlty, both as to tlie manner and conditions of such a sale, as well as to 
ordering or refusing a resale. The chancelier will alwa,ys niako such pro- 
visions for notice and other conditions as \Vill in his judgment best protect 
the rights of ail interested, and make the sale most profitable to ail; and 
after a sale has once been made, he will, certainly before confirmation, see 
that no wrong has been accomplished in and by the manner in whicli it was 
conducted. Yet the purpose of the law is that the sale shall be final ; and to 
insure reliance upon such sales, and induce biddings, it is essential that no 
sale be set aside for trifling reasons, or on account of matters which ought 
to hâve been attended to by the complaining party prior thereto. * * * 
The master's action was unquestlonably proper, and if the party deslred 
the intervention of the court, hls duty was to apply at once and not wait 
until after confirmation; for then the rights of the purchaser are vested, 
and something more than mère inadequacy of price miist appear before the 
sale can be dlsturbed. Indeed, even before confirmation the sale would not 
be set aside for mère inadequacy, unless so great as to shock the conscience." 

Adopting the foregoing rule, this court has repeatedly held that 
mère inadequacy of price is not in itself sufficient to justify the court 
in refusing to ratify a sale. It must appear that such inadequacy is 
due to surprise, fraud, mistake, or some unfairness practiced at the 
sale. Hunt v. Whitehead, 19 App. D. C. 116; Auerbach v. Wolf, 22 
App. D. C. 538. In the Wolf Case, as hère, an order nisi was made, 
and, before ratification was had, the trustées reported a much larger 
ofïer, amounting to an increase of 67 per cent., and prayed that the 
approved bid be rejected and a resale ordered, which was accordingly 
done. The court, adhering to the established rule that a sale will 
not be set aside or ratification refused for a mère inadequacy of price, 
in the absence of fraud, mistake, surprise, or unfairness, said: 

"In this case, there is no suggestion of fraud, mistake, or unfairness in mak- 
ing the sale. But the settled principle Is that in chancery sales, the contract 
of sale, made between the court as the vendor of the property, through the 
agency of a trustée^ and the purchaser, is never regarded as consummated 
until it has received the sanction and ratification of the court. Wagner v. 
Cohen, 6 Gill, 97, 46 Am. Dec. 660. 

, The court then held that the second report of the trustée presented 
a question calling for the exercise of judicial discrétion, which, unless 
abused, will not be controlled or disturbed on appeal. But this libéral 
construction of the discretionary power of the lower court was quali- 
fied as f oUows : 

"We must not be understood, however in so holding, that we Intend to 
give any sanction to the old Bnglish practice of opening biddings in chancery 
sales, upon the mère offer of an advance upon the purchaser's bid. That prac- 
tice has never obtained in this District, nor in the courts of Maryland. Cohen 
V. Wagner, 6 Gill, 251." 

[2] Coming to the présent case, had we before us only the offer 
of $39,000, we would bave no hesitancy in holding, in the light of the 
décisions above quoted, that the court below abused its discrétion in 
reopening thé sale. The increased offer was only 4 per cent, above the 
one made by appellant, an advance less than one-half that required by 
the old English rule, which has been condemned "as tending to dimin- 
ish confidence" in judicial sales. 
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[3, 4] Furthermore, it appears from tlie record thât, on the day the 
sale to appellant was ratified nisi, the court had received bids in open 
court frorti appellant and Doyle, as agent; appellant making the 
higher bid. Doyle then asked for an opportunity to call his client on 
the téléphone, to ascertain if she was willing to bid any higher. This 
the court refused, stating that the sale would not be reopened unless 
an advance of $1,500 was ofifered. Of course, this réservation could 
not enlarge the discrétion vested in the court. Edelin having had an 
opportunity to bid, it was her duty at that time to instruct her agent 
to submit the highest offer she was willing to make. She should not 
be permitted to ascertain the limit of her opponent's bid, and then up- 
set the sale to him by an advanced offer. 

"At that time each party knew that a sale was to be had, and that, if 
it intended to buy, it must make ail its arrangements therefor, and in such 
arrangement must be included a détermination of the fuU amoiint it was 
willing to bid for the property. It cannot be tolerated that it be in the 
contemplation of either to wait until after the property lias been struck off 
to the other, and then open the bidding and defer the sale by an increased 
offier." Pewabic Mining Co. v. Mason, supra. 

[5] But in this case, however, the resuit of the reopening of the 
bidding was an offer of an advance of $8,100 from one who, so far as 
the record discloses, had not had an opportunity to bid before. Con- 
sidering, as we must, not only the question of public policy involved, 
but the rights of the infant, we feel that the order ratifying the sale 
to Tashof should be sustained. 

The decree is affirmed, with costs. 

Affirmed. 



PAYNE, Secretary of the Interlor, v. UNITED STATES ex rel. MOSIER 

et al. 

(Court of Appeals of District of Columbla. Submitted Oetober 6, 1920. 
Decided January 3, 1921.) 

No. 3422. 

1. Indians ®=16(7)— Bonus for oil lease to be paîd to minors' parents as 

"royalty." 

Under Act June 28, 1900, § 7, providing that parents of mlnor members 
of the Osage Tribe shall hâve the eontrol and use of the minors' lands, 
with the proceeds thereof, and that interest on funds held in trust shall 
be paid to the parents, and royalty from oil and other minerai leases 
paid in the same manner, a bonus paid by the successful bidder for an 
oil lease is to be paid to the parents, as the word "royalty" Is not used lii 
a restricted sensé, but in the sensé of "proceeds."' 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Royalty,] 

2. Gifts «S^Sd)— "Bonus" is not a gif t. 

A "bonus" is not a gift or gratuity, but a sum paid for services, or 
upon a considération, in addition to or in excess of that which would or- 
dinarily be given. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Séries, Bonus.] 
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872 269 FEDERAL REPORTER 

3. Indians ®=16(7) — ^Commigsioner not authorized to withhold payments 

to minors' parents» because not used exclusively for their beneflt. 

Under Act June 28, 1906, § 4, providing that interest on funds held 
in trust for minor members of the Osage Tribe of Indians may be witli- 
held by the Commissioner of Indian Affairs, if it Is being misused op 
squandered, royalties on oil leases paid to a minor's parents may be 
used in the uplceep of the family and on an increasing scale of comfort, 
as the increasing income justly warrants, and tlie commissioner eannot 
limit the payments because they are not being used exclusively for the 
minor's beneflt. 

4. Indians "^=33 — Use of minors' funds in hazardoiis undertakings or ex- 

travagant expenditures may be restrained; "misusie;" "squandering." 

The use of the funds of minor members of the Osage Tribe of Indians 
in hazardous or spéculative undertakings, or in lavish or extravagant 
expenditures, is a "misuse" or "squandering" of them, which the Com- 
missioner of Indian Affairs may restrain, under Act June 28, 1909, § 4. 

[Ed. Note. — For other définitions, see Words and Phrases, Misuse ; 
Squandered.] 

5. Indians '©='23 — Commissioner may require statement of expenditures by 

parents of minors' moneys. 

Under Act June 28, 1900, 8 4, the Commissioner of Indian Affairs may 
require the parents of minor members of the Osage Tribe to furnisli 
periodical statements of expenditures of the moneys of the minors re- 
ceived by them, in order that he may détermine whether such moneys 
are being misused or squandered. 

Smyth, Chief Justice, dissenting. 

Appeal from the Suprême Court of the District of Columbia. 

Mandamus by the United States, on the relation of W. T. Mosier 
and another, against John Barton Payne, Secretary of the Interior. 
From a judgment granting the writ, défendant appeals. Affirmed. 

C. Edward Wright, and Charles D. MahafSe, both of Washington, 
D. C, for appellant. 

F. W. Cléments, of Washington, D. C, and T. J. Leahy, of Paw- 
huska, 0kl., for appellees. 

ROBB, Associate Justice. Appeal from a judgment in the court 
below directing the issuance of a writ of mandamus, requiring the 
Secretary of the Interior to pay appellees moneys derived as interest 
on a trust fund belonging to their minor children and moneys received 
from the shares of those minors as royalties and income from oil, gas, 
and other minerais belonging to the Osage Tribe of Indians, to which 
appellees belong. 

Being satisfied with the reasoning and conclusions of the learned 
trial judge, we adopt his opinion, as follows: 

"This case came on for final hearing upon the pleadings and an agreed 
statement of facts, and vras argued by counsel for the respective parties and 
submltted. 

"The action is one for a writ of mandamus to require the Secretary of tlie 
Interior to pay to the relators, as the parents of certain minor children who 
are duly enrolled members of the Osage Tribe of Indians, 'ail moneys Oe- 
rived as interest on the trust fund of said minors from oil and gas and other 
minerais belonging to sald tribe of Indians.' 

"Two questions are presented by the case. One is whether money dérivai 
from the successful bidder for an oil lease of land belonging to the minor 

^ssFot other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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chlldren of the relators, such money being called 'bonus money,' Is payable to 
the relators, as the royalty prescribed in the lease itself is payable to them. 
And the other question is whether the respondent can limit the amount of 
moneys that may be received by the parents of said minor children or require 
the relators to render statements of aceouut of moneys received by them, 
in order that the Conimissioner of Indian Affairs may satisfy himself that 
snch moneys are not belng misnsed or squandered by the relators, or that if 
thpy are that further payments may be withheld. 

"Thèse questions to be answered by a considération of the provisions 
of the Act of Congress approved June 28, 1906 (34 Stat. p. 544). This act 
is a comprehensive pièce of législation having for Its object the division of 
the lauds and funds of the Osage Indians on the then territory of Oklahoma, 
and it is so entitled. In effecting its object striking évidence of its pollcy 
with respect to the interests of minors having living parents is manifest. By 
section 2 of the act it is provided that sélections of the lands belonging to 
such minors 'may be made by said parents' ; and by the proviso of section 
7 it is enacted 'that parents of minor members of the tribe sliall hâve tfie 
control and use of said minors' lands, toocther with the prooeeds of the same, 
Tintil said minors arrive at their majority.' (Underscoring by the court.) 
Section 4 provides that the interest to be paid by the United States on cer- 
tain funds and moneys belonging to minors and held in trust for them by the 
government 'shall be paid qnarterly to the parents until said minors arrive 
at the âge of tvventy-one years.' And by the same section it is provided 
that royalty received from oil and other minerai leases upon the land select- 
ed and divided as stated above, and moneys received from the sale of other 
specified lands shall be distributed to the individual members of the Osage 
Tribe 'in the same mannor and at the same time that payments are made of 
interest on other moneys held in trust for the Osages by the United States.' 

[1] "It seems clear from the foregoing résumé of the material portions of 
the statute under considération that it was the intention of the Congress to give 
to the parents of minor members of the tribe the hencflcial use of so much 
of their children's property as is to be divided and distributed under the 
terms of the law, during the children's minority. But it is insisted by the 
respondent that the so-called bonus money was not included in the distribu- 
tion thus direeted. Not in terms, it is true, but at the time of the enactment 
of the statute the practice of obtaining bonus money had not made its appear- 
ance, and did not do so until a décade later when the increasing demand for 
oil, which it was believed existed in large and paying quantities under the 
surface of thèse Indian lands, siiggested the plan of requiring prospective 
oil lessees to bid for Icases, and the sums paid by the successful bidders for 
leases eonstitute the bonus money. This money may not be royalty in the 
strict sensé of the word, but it is certainly money derived from 'oil ♦ • » 
leases upon the lands,' to quote the language of the statute. No leases, no 
royalty. No leases, no bonus. Leases, bonus certainly, royalty perhaps, if 
the minerais are discovered to exist in paying quantities. 

[2] "The Suprême Court bas furnished us with a légal définition of the 
word 'bonus.' In the case of Kenicott v. Wayne County, 16 Wall. 452, 471 
(21 L. Ed. 319), the court says : 'But, secondly, the meaning of the word 
"bonus" is not that glven to it by the objection. It is thus defined by Webster: 
"A premium glven for a loan or a charter or other privilège granted to a 
company ; as, 'The bank paid a bonus for its charter ;' a sum paid In addition 
to a stated compensation." It is not a gift or gratuity, but a sum paid for 
services, or upon a considération in addition to or In excess of that which 
would ordinarily be glven.' 

"Applying that définition in the instant case, it is apparent that the bonus 
derived from the leases is 'a sum paid * * * upon a considération in ad- 
dition to or in excess of that which would ordinarily be given,' the latter 
belng royalty in its strict sensé. 

"But did the Congress use the word in the restricted sensé? It was provid- 
ing in a complète manner for the making of oil and other minerai leases 
upon the lands of the Indians, and direeted that the proceeds be distributed 
to the owners thereof and in the case of minor owuers the proceeds were to 
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?T0, during tlieir mlnority, to the parents of snoh minors. Thore is no évi- 
dence in the statnte that any proeeeds derived from tlie leases were riot to bo 
distribnted as directed, except as enacted in the flrst proviso of section 4, 
hereafter to be considered in connection with the second of the two questions 
whicli this case ralses. 

"The court is of the opinion that Congross did ndt use tho word 'royalty' 
In the restricted sensé, but ùsed it In the sensé of the word 'proeeeds,' to lie 
dlstributed in the way directed. The whole scheme and structure of the act 
iiistifles and requires thi^ interprétation. What reason of tlie apparent policy 
of the law suggests a différent interprétation? None. It gives to the parents 
of minors the control and use of the minors' lands and as well the proeeeds 
of tlie same. It gives to them the royalty receîved from the oil leases and ail 
other minerai leases upon said lands. What else more could it give, except 
complète ovvnership and title? 

"This in effect is the conclusion reached by the Comptroller of the Treasury 
in the followihg language : 'I am constrained to décide that, within the 
purpose and meaning of the act, bonus money reeelved from the sale of 
leases for oil, etc., shoulé be classée itHth royalties and which is required by 
the second exception to section 4 to lie placed in the Treasury to the crédit of 
the members of the Osage Tribe of Indians as other moneys of said tribes are 
to be deposited, for distribution to the individual members of said Osage 
Tribe, and therefore that said bonus moneys do not bear interest.' 23 Déci- 
sions of ComiJtroller of the Treasury, Pages 483, 486. (Underscoring by the 
court.) 

"For the foregoing reasons the answer to the first of the two questions pro- 
pounded is that the so-called bonus money is payable to the relators as a 
part of the royalty reeelved from oil leases. 

[3-5] "Ooming novf to the second question to be answered, it is to be 
observed that the contention of the respondent in this respect rests upon hia 
Interprétation of the first proviso of section 4 of the statute. That proviso 
is in the f oUowing language : 'Provlded, that if the Commissioner of Indlan 
Affairs becomes satisfied that the said interest of any minor is being mis- 
uéed or squandered he may withhold the payment of such interest.' 

"The respondent's interprétation of this proviso takes the fprm of a limita- 
tion upon the use by the parents of a minor of the money of the latter paid 
to the former, bôth in respect of the amount and its application. He insists 
that sUch money can be used only for the beneflt of the minor exclusively, and 
If not sp used It vcould be deemed by the Commissioner of Indian Affairs 
as a misuse or a squaiider of said money, and further payments would be 
withheld except to the amount of $40 per month. 

"Jn the opinion of the court this is an unwarrantable interprétation. It 
ig plain that the Congress iutended that the parents of minors should hâve 
the use pt tljls money, as they are to hâve the use of the minors' lands and 
the'pi'oceîéds of the same. A use, no doubt, that shall be wise, and calculated 
to Improve- the standards of their llves, to insure the éducation and main- 
tehahce of their, chilâren, and to produce a home environment tendlng to 
make befter and more contented citizens. 

' "To use thèse funds in hazardous or spéculative undertakings or in lavish 
ftnd extravagant expendltures would be to misuse or squander them, and in 
that event the restrainiilg hand of the CommissioneiT of Indian Affairs could 
and should be laid upon tliem. Thèse are the possibilities that the limitation 
pî tiiè proviso is desi'gned to guard against. It was not Intended to clothe 
the Coriimissioner or the respondent with authority t<( dictate the limlt of 
the amount that the parents could expend exclusively upon their minor 
cl^ildren from thèse moneys. Tlie statute makes the parents, not the Com- 
missioner or thé respondent, the judges In the flrst instance of the judicious 
lise of the moneys in question. Théy may be used in the upkeep of the family 
a,nd on an Increasing sçale of comfort as an inçreasing income may justly 
warrant. But in order that tlie Commissioner miiy inform himself as to 
wjiçther the limitation of ^ the proviso, as its bôundaries hnve heen marlced 
0:ut Kerein, are observed by the parents of the minors, it wlll not be an 
ùhreasbnable exaction to require them to furnish him periodically with full 
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statfiments of the expenditure by tliem of the moneys of their minor chlldren 
received by them pursuant to the provisions of the statute that we hâve been 
tonsiderlug. 

"The conclusion is that the second question must be answercd to the effect 
that the respondent cannot limit the ainouut to be paid to the relators as 
the parents of their minor chlldren from the moneys distributable to them 
under the law, but can require from them the submission of perlodical state- 
ments of aceounts shovvlng In détail the expenditure of the moneys so received. 
With this limitation on the scope of the writ of mandaunis prayed for, it will 
issue as prayed. 

"And it is so ordered. F. L. Siddons, Justice." 

The judgment is affirmée!, with costs. 

SMYTH, Chief Justice (dissenting). This appeal is not for the pur- 
pose of determining finally the rights of the parents and the children 
to the money in question. We may inquire only as to whether the 
Secretary's décision has any support in the record. If it has, then 
his judgment, not ours, must preyail; inother words, unless he act- 
ed arbitrarily, we may not disturb his conclusion. Ashley v. Ropër, 
48 App. D. C. 69 ; Brougham v. Blanton Manuf acturing Co., 249 
U. S. 495, 39 Sup. Ct. 363, 63 L. Ed. 723; United States ex rel. Sykes 
V. Lane, 48 App. D. C. 48, 258 Fed. 520. In the récent case of Umtéd 
States ex rpl. Hall v. Payne, 254 U. .S. —, 41 Sup. Ct. 131, 65 L. 

Ed. , deçided December 13, 1920, the Suprême Court of the United 

States said that, where the action of the Secretary "was not arbitrary 
or capricious, but rested on a possible construction of the act," it 
would be affirmed. ' 

The controversy seems to hinge upon whether or not a bonus is 
necessarily within the meaning of the word "royalties." It is ac- 
cording to the opinion qf the court, but the définition of a bonus 
given therein does not support its conclusion. It says that a bonus may 
be considered as a "sum paid * * * upon a considération in ad- 
dition to or in excess of that whicli would ordinarily be given." The 
record shows that royalty is what would ordinarily be given. A bonus 
is something in excess of it. Does not the statute lend itself to this 
interprétation? 

Moreover, is there not room for the belief that, as applied to oil 
lands, a royalty does not include a bonus? A writer upon the sub- 
ject says: 

"The considération which the lessee pays for the lease must not be cqn- 
founded with the considération which the lessor is to recelve for the oil and 
gas. The cash considération, honus, or whatever it may be called, paid or 
agreed to be paid by lessee for the lease, is a considération for the exclusive 
privilège of entry for exploration. * * * wiien lessee discovers oil or 
gas in paying quantifies, his right to produce them becomes a vested right. 
He is then, for the flrst time, authorized and obligated to pay the considéra- 
tion to lessor for the exclusive vested right to produce the oil and gas, tlie 
true considération for such minerais being the royalty of oils and cash rental 
-for gas, as the case may be." Archer's Law and Practice in OU and Gas 
Cases, p. 44. . ^ 

, This clearly indicates that there is a wide différence, between a 
royalty and a bonus. i 
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See also Brookshire Oil Co. v. Casmalia Oil & Development Co., 
156 Cal. 211, 103 Pac. 927, and Venture Oil Co. v. Fretts, 152 Pa. 
451, 25 Atl. 732. 

For the purpose of interpreting the act we may look at the con- 
ditions existing, and presumably known to Congress, at the time it was 
passed. United States v. Union Pacific R. R. Co., 91 U. S. 72, 23 
L. Ed. 224; Siemen's Administrator v. Sellers, 123 U. S. 276, 8 Sup. 
Ct. 117, 31 L. Ed. 153; Smith v. Townsend, 148 U. S. 490, 13 Sup. 
Ct. 634, 37 L. Ed. 533. At that time bonuses were not resorted to 
in the Osage country. They did not come into existence until the 
expiration in 1916 of what is known as the Foster leases; hence 
were not within the contemplation of Congress at that time. Of 
course, if the language used clearly embraces them, the fact that 
they were not then in vogue would be, perhaps, immaterial; but. 
if it does not, the Secretary, as the person charged with the admin- 
istration of the act, would be justified under the circumstances, to be 
noticed immediately, in refusing to stretch the language so as to in- 
clude them. 

When the act was passed the portion which each child derived 
from its lands annually was about $256, not more than was necessary 
for its support; but in 1920 the sum coming to it from interest and 
royalty alone was about $3,551, and from bonuses $4,730, making a 
total of $8,821 a year. May it not be said with reason that, while 
Congress was willing to intrust to the parents annually $256, or there- 
abouts, for each minor child, to be used for its benefit — for we can- 
not assume, in the absence of a spécifie direction on the subject, 
that Congress intended that the child's money should be used for any 
other purpose — it was not within its contemplation that the parents 
should hâve more than the support and éducation of the child re- 
quired. The act provides in spécifie language for the payment to 
the parents of the royalties, and that must be donc, though the amount 
is now much greater than then. But, unless bonuses come clearly 
within the définition of "royalties," and I hâve shown they do not, 
would it not be greatly in the interest of the child if this fund arising 
from bonuses, like other f unds covered by the act, should be conserv- 
ed by being deposited on interest until the child had reached its ma- 
jority? Why did Congress provide for the payment of some of the 
child's money to the parents, and for the deposit of the remainder 
during the child's minority, unless it was intended that only so much 
as was necessary for the purposes of the child should be available 
to the parents? Considering the statute in the light of thèse cir- 
cumstances I do not think it can be correctly said that the Secretary 
acted arbitrarily in holding that it would be more in keeping with 
the congressional purpose, as expressed in the act, to treat bonuses as 
a fund, not to be distributed as royalties, but to be deposited in the 
Treasury as other funds are required to be deposited under the act, 
or to be conserved in some other way, during the minority of the child. 

The proviso giving to the Commissioner of Indian Affairs the right 
to withhold payments from the parents if he becomes satisfied that 
the money is being misused or squandered, carries with it the inciden- 
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tal v'^ghf. to make such riiles and régulations as may be necessary to 
efifectively carry out the purposes of the act. "Misusçd" means not 
used for the proper purpose. It is the minor's money that is paid 
to the parents, and, if used for the benefit of any one else, it is mis- 
used. To require that an account should bc rendered to the Commis- 
sioner showing the purposes for which the money was spent seems 
to be within the scope of the Secretary's authority under the statute, 
and hence he would be justified in withholding payments so long as the 
parents refused to make such statements. 

Believing that the Secretary did not act arbitrarily, but within the 
discrétion lodged in him by Congress, I think tlie judgment of the low- 
er court should be reversed, and hence I dissent. 



WALKER et al. v. FORD et al. 

(Court of Appeals of District of Cohimbia. Submitted December 6, 1920. 
Dedded January 3, 1921.) 

No. 3409. 

1. United States "S^IÎS — Immunity esctends to suit ag:ainst property. 

Immunity of the United States agalnst suit, except by Its cousent, ex- 
tends to ita property, aud applies where its rigtits are affected, eitlier by 
a suit directly against it or againgt its officers or agents. 

2. United States <S=°125 — Ejectment not niaintainable against Publie Printer 

for encroadiment of printing office on adjoining lot. 

The owner of lots adjoining the Government Printlng Office cannot 
maintain ejectment against the Public Printer and hls chlef clerlt, be- 
cause llie walI of the oflice eneroached upon their lots, .since the oBicers 
■were not unlawfully in possession of the strip encroached upon, and the 
suit, In effect, was one to compel the removal of the wall of the building. 

Appeal from the Suprême Court of the District of Columbia. 

Ejectment by Frank H. Walker and another against Cornélius Ford 
and another. Judginent for défendants on a directed verdict, and 
plaintiffs appeal. Affirmed. 

Reeves T. Strickland, of Washington, D. C, for appellants. 
H. H. Glassie, of Washington, D. C, for appellees. 

VAN ORSDEL, Associate Justice. This is a suit in ej'ectment to 
recover possession of the eastern 4 feet 11 inches, by the full depth, 
of lots 75 and 76, Square 624, in the city of Washington. 

The claim is based upon the extension of the concrète foundation of 
the west wall of the Government Printing Oifice 4 féet and 11 inches 
beyond the line under plaintiffs' property. In other words, the govern- 
ment, in erecting the west wall of the printing office, constructed a con- 
crète base upon which the wall rests. The base, the top of which is 
several feet underground, extends 4 feet 11 inches, beyond the wall 
under plaintiffs' property for the full length of the lots. 

At the conclusion of plaintiff's testimony, the court, on défendants' 
motion, directed the jury to retum a verdict for défendants, From 
the judgment thereon, plaintiffs appealed. r , 

^9Fot otiMf cawi >w (am« toplo k KBT-NUMBBR lu aU Ke]r-Numl>er«d DlfiesU A Indexe* 



878 2G9 FEDERAL HEPOETEU 

[1] The case can be disposed of by considération of the single point 
that this is, in effect, a suit against the United States. The défendants 
are employées of the United States. Défendant Ford is the Pubhc 
Printer, and défendant Alverson is the chief clerk of the government 
Printing Office. It is clear the action is against property owned by the 
United States and used for a pubHc purpose. The immunity of the 
United States against suit, except by its consent, is not oiily personal, 
but extends to its property. It appHes to the same extent, whether the 
rights of the United States are affected in a suit directly against it, or 
against its officers or agents. 

"The question whether the United States is a part.y to a controversy Is not 
déterminée! by the nierely' nominal party on the record, but by the question 
of tlie effect of the jndsinent or decree whicli can be entered." Minnesota v. 
Hitchcoclî, 185 U. S. 373, 387, 22 Sup. Ct. 650, 656 (46 L. Ed. 954). 

Plaintiffs, however, rely upon the case of United States v. L,ee, 106 
U. S. 196, 1 Sup. Ct.,240, 27 L,.E,d- 171, as sustaining, the jright. of 
ejectment in the instant case. In the, Lee Case, two army officers, 
Strong and Kaufman, were in uniawf-til possession of the Arhngton 
estate. . Ejectment was brought under the laws of Virginia. The. 
officers defended upon the ground that their possession was the prop- 
erty of the United States. Judgment was rendered against them for 
possession, withôut finally determining the question of title. The dé- 
cision, however, turned to a large extent upon the question of the 
validity of a certificate of sale of the property to the United States for 
taxes, as affecting the jurisdiction of the court to turn the défendants 
out of possession. 

The ground upon which the case is distingtiished from the gênerai 
rulé forbidding suit against the United States, except by its consent, is 
clearly stated in Cunningham v. Maçon & Brunswick R. R. Go., 109 U. 
S. 446, 452, 3 Sup. Ct. 292, 296 (27 L. Ed. 992), as follows: 

"Another class of cases Is svhere an Individual is sued in tort for some act 
injurious to another in regard to person or property, to which his défense ;ls 
that he has acted under the orders of tlie government. In thèse cases he is 
not sued as, or because he is, the officer of the government, but as an indi- 
vidual, and the court is not ousted of jurisdiction because he assert» authority 
as such officer. To make out his défense he must show that his autliority was 
sufflcient in law to protect him. See Mitchell v. Harmony, 13 How. 115; 
Bâtes V. Clark, 95 U. S. 204; Meigs v. McClung, 9 Cranch, 11; Wilcox v. 
.lackson, 18 Pet. 498; Brown v. Huger, 21 How. 305; Grisar v. McDowell, 6 
Wall. 363. To this class belongs also the récent case of United States v. Lee, 
106 U. S. 196, for the action of ejectment in tliat case is, in its essential char- 
acter, an action of trespass, with the power in the court to restore the 
possession to the plaintiff is part of the judgment. And the défendants, 
Strong and Kaufman, being sued individually as trespassers, set up their au- 
thority as oflicers of the United States, which this court held to be unlawful, 
and therefore insulHcient as a défense. The judgment in that case did not 
conclude the United States, as the opinion carefully stated, but iield the 
officers liable as unauthorized trespassers, and turned them out of their un- 
lawful possession." 

[2] It will be observed that the présent case is in no respect anal- 
ogous to the Lee Case. Défendants hâve not committed trespass, 
They are not in possession of plaintiffs' premises, nor in a position to 
be "turned out of their unlawful possession." The fancied ouster of 
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which plaintîffs complain results, not from any action or possession of 
défendants, but from the fact that the foundation of a building belong- 
ing to the United States in whicli they are employed extends 4 feet 11 
inches into the soil underneath plaintififs' premises. Défendants are 
not in possession, and cannot, therefore, be put out. They are in the 
printing office, beyond the reach of any process that could possibly be 
issued, in the light of plaintiffs' broadest contention. What, then, 
would resuit from yielding to plaintiffs' demand? The destruction 
of the wall of a building belonging to the United States and in use by 
it. On any theory, therefore, the action is a suit against the United 
States. 

With this disposition of the case, it is unnecessary to consider other 
objections raised, which clearly preclude ejectment, even if the suit 
were not against the United States. 

The judçment is affirmed, with costs. 

Affirmed. 



DEWSON et al. v. TOMLINSON. 

(Court of Appeals of District of Columbia. Submltted November 16, 1920. De- 
cided January 3, 1921.) 

No. 1357. 

Patents ©='10'» (2) — Counts in interférence must be given broadest possible 
interprétation. 

It is the universal rule in interférence cases that the counts sball be 
given the broadest interprétation of ■which they are susceptible, so that 
the flrst inventor is entitled to prlorityover the objection tliat the counts 
contained limitations not found in his disclosure, where the dlsclosure 
was sufficient, if the counts were broadly construed. 

Appeal from the Commîssioner of Patents. 

Interférence proceeding between Edward H. Dewson and another 
and Charles H. Tomlinson. From the décision of the Commissioner 
of Patents, awarding priority of invention to Tomlinson, Dewson and 
another appeal. Affirmed. 

E. A. Wright, of New York City, and Howard A. Coombs, of Wash^ 
ington, D. C, for appellants. 

F. T. Brownj CM. Nissen, and A. J. Crâne, ail of Chicago, 111., 
for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the 
Patent Office tribunaîs in an interférence proceeding awarding priority 
of invention to the senior party, Tomlinson. 

Of the four counts in issue, counts 1 and 4 are sufficiently illustra- 
tive and are hère reproduced : 

"1. In a car coupling, the comblnation with a casing contalning a plurality 
of fixed contacts connected to train Une circuits, and a movable carrier having 
correspondlng contact bars, of fluld pressure means for projecting said carrier 
to electrically connect the correspondlng contacts of counterpart couplers, and 
a valve device for controUing the return movement of said carrier." 

<g:=>For other cases .see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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"4. In a car conpHng, the comblnatlon of a casing having an opening and 
contalnlng electrical contacts connected to train Une circuits, a movable carrier 
havlng correspondiug contact bars, meclianism for projecting said carrier 
tlirough said opening to electrically connect corresponding contacts of counter- 
part eouplers, and a movabie stiutter for protecting said opening when said car- 
rier is wittidrawB." 

No testimony has been taken; the contention of appellants being 
that the counts contain limitations not found in the Tomlinson disclo- 
sure. The tribunals of the Patent Office, in carefully prepared opin- 
ions, hâve ruled that, gh'wg to the counts the broadest interprétation 
of which they are susceptible, the universal rule in interférence cases, 
TomHnson's disclosure is sufficient. We adopt this vievv and affirm the 
décision. .See Brown v. Tomlinson, 49 App. D. C. 310, 265 Fed. 460, 
AprilS, 1920. 

Affimied. 



DOYLE T. TOMLINSON. 

(Court of Appeala of District of Columbla. Snbraitted November 17, 1920. 
Decided January 3, 1921.) 

No. 1362. 

ApppRl from the Commissloner of Patents. 

Interférence proceeding between Edward P. Doyle and Charles H. Tomlin- 
son. From a décision awarding priority of invention to Tomlinson, Doyle 
appeals. Afflrmed. 

John S. Barker, of Washington, D. C, and Donald M. Carter, of Chi- 
cago, m.,, for appellant. 
F. T. Brown and C. M. Nlssen, both of Chicago, 111., for appellee. 

ROBB, Associate Justice. Appeal from concurrent décisions of the Patent 
Office trilmnals in an interférence proceeding awarding priority of Invention to 
the senior party, Tomlinson. 

Count 4 of the four counts of the issue sufficiently illustrâtes the Invention, 
and Is as foUows : 

"4. A coupling device for vehlcles comprising an electrical coupler élément 
carried fhereby, a cylinder, a piston thereln connected with said electrical 
coupler élément, and means for admitting air Into said cylinder to move the 
coupler élément." 

Every qne.stion ralsed In this appeal has been carefully considered by the 
varions tribunals of the Patent Oiflce, and, being satisfied wlth their reason- 
Ing, we afflrm the décision from which the appeal was taken. Our décision 
In Hartsough v. Glle, 49 App. D. C. 334, 205 Fed. 994, March 10, 1920, U 
directl.v in point. 

Afflrmed. 
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DELAWARE & HUDSON CO. v. BOYDEN et ux. 

(Circuit Court of Appeals, Third Circuit. January 31, 1921.) 

No. 2593. 

1. Négligence <S='93(3) — Of husband or wife chargeable to the other. 

Where a husband and wife, riding in a vcliicle driven hy the liusband, 
were engaged in a joint enterprise, the négligence of either was charge- 
able to the other under the law of Pennsylvania. 

2. Railroads '®=»327(8) — Traveler must continue to look and listen. 

Under the law of Pennsylvania, one crossing a railroad track must 
continue to look and listen after he is eommitted to the crossing. 

3. Rallroads <S=>350(16) — Construction of testimony as t« "looldng" held for 

jurj'. 

Where plaintifE testified that, when his wife scrcamed while tbey were 
crossing a railroad track, he looked to the north and then to the .south, 
his testimony on cross-examination tliat he "wasu't really looking for a 
train" was not eonclusive that he did not look while crossing. as its 
meaning was doubtful, and the jury was justified in concluding that he 
meant he was not really expecting a train. 

4. Railroads <&==350(13) — Contributory négligence question for jury. 

Where there is any évidence on the subject from whicli the fact of due 
care during the crossing may he found, the question whether plaintiffs 
exercised due care while crossing a railroad is for the jury. 

5. Railroads '^^='350(23) — Evidence heid to make question for jury as to vÀew 

obtaLned by alighting. 

In an action for injuries sustained at a railroad crossing, where plain- 
tiffs, when they stopped before crossing, had a view of the track for 
140 to 208 feet, évidence held to make a question for the jury whether 
there was a clear prospect from any point to which one of thcm might 
hâve walked by alighting and going ahead of the vehicle. 

6. Railroads '©=>337(8) — Traveler must stop, look, and listen at place where 

such acts are effective. 

Under the law of Pennsylvania, it is the duty of parties crossing a 
railroad track to stop, look, and listen at a place where stopping, look- 
ing, and listening would be effective. 

7. Railroads '&='350(23) — Contributory négligence, in failing to alight and 

go ahead to look, held question for jury. 

Where plaintiffs stopped before crossing a railroad track at a point 
where they could sce the track for 140 to 208 feet, and there was évi- 
dence that there was no other available stopping place before crossing, 
and that the best view was there obtalnable without alighting, and It 
was not shown without contradiction that there was a clear prospect 
from any point to which one of them might hâve walked by alighting and 
going ahead of the vehicle, the court properly refused to rule as a mat- 
ter of law that one of them should hâve gone forward. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania; Charles B. Witmer, Judge. 

Action by George Boyden and wife against the Delaware & Hudson 
Company. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

Paul Bedford and Frank A. McGuigan, both of Wilkes-Barre, Pa. 
(Lewis E. Carr, of Albany, N. Y., James H. Torrey, of Scranton, Pa. 
and Walter C. Noyés, of New York City, of counsel), for plaintiflf in 
error. 

ig=»For other cases see same topic & KEY-NUMBER in ail Key-Numbcred Dlgests & Indexes 
269 F.— 56 
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R. L. Levy and Léon M. Levy, both of Scranton, Pa., and AUan D. 
Miller, of Susquehanna, Pa., for défendants in error. 

Before WOOLLEY'and DAVIS, Circuit Judges, and THOMP- 
SON, District Judge. 

THOMPSON, District Judge. George Boyden and Annie Boyden, 
his wife, brought suit against the Delavvare & Hudson Company to 
recover damages alleged to hâve been suffered by the plaintiffs on July 
31, 1916, through a collision between a vehicle in which they weré 
Crossing the defendant's tracks and a locomotive and train of the de- 
fendant railroad company. The plaintiffs alleged négligence in running, 
the train at excessive speed and without warning of its approach by bell 
or whistle. 

The plaintiffs, on the day in question, had left their home for the 
purpose of fishing, and were riding in a surrey drawn by a pair of 
horses. Mr. Boyden was seated. in front driving, and Mrs. Boyden was 
seated in the rear. The highway upon which they approached, f roii 
the north, the grade crossing where the accident occurred, runs parallel 
with the double railroad tracks of the défendant to the place of cross- 
ing, where it turns at a right angle to the left. At this place the right 
of way and tracks curve to the right of one approaching from the 
north ; the curve continuing to a point about 600 feet south of the cross- 
ing. The curve extends around an embankment covered with trees 
and bushes, which obstruct a view of the tracks by one traveling south 
upon the highway. The plaintiffs were thoroughly familiar with the 
crossing, having crossed frequently for many years. When they 
reached the turn of the road at the crossing, Mr. Boyden stopped the 
horses with their heads 5 or 10 feet from the tracks, which placed him, 
seated in the surrey, a distance from the first track of from 15 to 25 
feet. At 15 feet from the tracks a view to the south of 208 feet could 
be had; at 25 feet, a view of 140 feet. Plaving stopped, and neither. 
seeing nor hearing any train, the plaintiffs proceeded, with the horses' 
on a walk, to cross the tracks. After they started to cross, Mrs. 
Boyden screamed, whereupon Mr. Boyden looked to the north and saw 
nothing, and, looking to thé sotith, he saw a locomotive and train ap- 
proaching., He slapped the horses with the reins, They broke into a 
gallop, and cleared the trâck ; biat, according to the plaintiffs' testi- 
mony,- th€ locomotive struck the rear end of the surrey. The plaintiffs 
were thrown out and Mrs. Boyden sustained severe injuries. 

The jury returned a verdict for "both plaintiffs, ' thus; finding against 
the défendant upon the questions of .çallisionj of its négligence in run- 
ning the train at an excessiye rate pf speed, of its failure to give warn- 
ing of the train's approach by^b&H, .or whistle, and the plaintiffs' con-: 
tributory négligence, ail of which questions were in issue under the 
évidence. The défendant assigns error to the refusai .of the court to 
give binding instructions as to both plaintift's ( 1) because Mr. .Boyden, 
who was driving, failed folook or listen while crossing the tracks;. 
(2)' because neither plaintiff àlighted and went forward to a point 
where a better view of the tracks could be obtained, and, in either 
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case, the plaintiffs being upon a joint enterprise, the négligence of one 
is also chargeable to the other. 

[1] There can be no controversv about the latter proposition (Brom- 
nier v. Penna. R. R., 179 Fed. 577, 103 C. C. A. 135, 29 L. R. A. [N. 
S.] 924; Phila. & Reading R. R. v. Le Barr [C. CA.] 265 Fed. 129), 
and the défendants' request to that cffect was affirmed by the trial 
judge. We will first dispose of the question whether the évidence 
so clearly showed contributory négligence in failing to look and listen 
while crossing the track that the case should hâve been taken from the 
jury. 

The évidence showed that Mr. Boyden heard his wife scream and 
looked to the noi-th, and then lopked to the south and saw the approach- 
ing train. As was said in a récent case, he could not look in both di- 
rections at once, but he could turn his head in the fraction of a second. 
The f act ïs in évidence that he did look in both directions, as' it was his 
duty- to do. 

[2] What the law requires is that one must exercise his sensés to 
discover danger, He must continue to look and listen after he is 
comrfiitted to thé crossing. Kipp v. Central R. R. of N. J., 265 Pa. 
20, 108' Atl. 175; Casser v. Philadelphia & Reading R. R., 266 Pa. 493, 
109Atl. 760. -, 

[3 I In insisting that Mr. Boyden failed, in this dut)', the défendant 
lays stress upon his testimony wherein, on cros.s-examination in relation 
to what he did wlien his wife screamed and he looked to the north, 
he testifièd: 

"Q. But yon conldu't .see anything of the train iu tliat direction? A. 
/ wasn't reaUy loolcing for a train." 

It is urg'ed that this ansvver foreclosed the plaintiffs' case, by con- 
clusively shov^'ing that Mr. Boyden did not look to see whether a train 
was approaching. But this is a familiar commonplace expression, fre- 
quently used to mean, and the jury would hâve been justified in accept- 
ingit as meaning: "I wasn't really cxpecting a train." If he had been 
looking for a train, in the sensé of expecting one at that time, he would 
hâve been guilty of négligence in attempting to cross, and we do not 
feel justified in construing the language against him in the sensé con- 
tended for. Its meâning is at the most doubtful, and its construction 
was for the jury. 

[4] Assumingfor thé présent that the stop of the plaintiffs before 
crossing' was suçh as to justify them in proceeding, it is well settled 
that', where any évidence on the subject is présent from which the 
fact of due care during the crossing may be found, the question is for 
the jury. Witmer v. Ressemer, L. E. & W. R. R., 241 Pa. 112, 88 Atl. 
314; Moore V. Penna. R. R., 242 Pa. 541, 89 Atl. 671. 

In considering the next question, whether one of the plaintiffs should 
hâve descended from the vehicle and gone ahead of the tearti, we quote 
from the opinion of the Suprême Court of .Pennsylvania in the case of 
Sièver v. Pittsburgh, C, C.' & St. X: Ry. Co., 252 Pa. at page 7, 97 
Atl. at page 118, where the subject is thoroughly discussed and the 
effect of the cases summarîzed as follows: ■ ' 
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"In Kinter r. Penna. R. R. Co., 204 Pa. 407, relied upon by appellant, -we 
ruled, following the loglo of Penna. R. R. Co. v. Beale, 73 Pa. 504, that when 
a driver stops at a xwint wliere an obstruction prevents a proper vlew of the 
railroad he is about to cross, he must descend from bis vehicle and, if neces- 
sary, waik to a point wbere tbe prospect Is cloar. See also Manlvewicz v. 
Lehjgb Valley Co., 214 Pa. 386 ; Bistider v. Lebigh Valley R. R. Co., 224 Pa. 
aW; Oraig v. Penna. R. R. Co., 243 Pa. 455; Pollmer v. Penna. R. R. Co., 
248 Pa. 367. Wbile we bave not departed from the rule just stated, yet In 
Messinger v. Penna. R. R. Co., 215 Pa. 497, wbere the plaintiff stopped at a 
point from whicb, at tbe time, be bad a view of only about 80 foet in the 
direction of the approaching train, we beld tbat, since he had stopped at the 
customary place, it was for tbe jurors, and not for tbe court, to say wbether 
lie had exercised due care (see also Hanna v. Philadelphia & Reading Ry. Co., 
213 Pa. 157) ; and in Calboun v. Penna. R. R. Ce, 223 Pa. 298, 300, we said : 
'Where a driver bas stopped at the usual place for stopping, from which he 
bas a vlew of tbe tracks, wbether he sbould go forward in advance of bis 
team to a better place to look is a question to be determined by the circum- 
stances of tbe particular case.' In short, when ail tbe cases on the subject 
are read togetber, It appears that the rule may now be stated tbus : When a 
driver stops at a place wbere he cannot get a good view of the railroad he is 
about to cross from the vehicle in which he is riding, he must get out and 
walk to a spot wbere he can seeure such a view, and bis failure so to do 
constitutes contributory négligence in law, for stopping 'wbere an approach- 
ing train cannot be seen * * * is not an observance of the duty to stop, 
look, and llsten' (Mankewicz v. Lehigb Valley R. R. Co., supra) ; but when 
he cornes to a standstill at a usual stopping place, wbere he can get some 
vlew of the tracks, wbether he sbould go forward to a 'better place to look' 
is a question for the jury to détermine." 

[5, 6] Mr. Boyden stopped at a place where the embankment and 
the ctirve of the railroad did not prevent his obtaining a view which the 
jury may hâve estimated, from the testimony of the witnesses who 
made measurements, at anywhere from 140 to 208 feet. If he or Mrs. 
Boyden had descended from the surrey and gone to a point 5 feet from 
the track, a view of from 360 to 400 feet would hâve been had. An 
advance to a point between the north and south tracks would hâve af- 
forded a view of greater extent, not definitely fixed by the testimony. 
It was their duty to stop, look, and listen at a place where stopping, 
looking, and listening would be effective. Phila. & R. Ry. Co. v. L,e 
Barr, supra. 

We are asked to rule as a matter of law, not only that the plac^ 
where the plaintiffs stopped was not a place where stopping, look- 
ing, and listening was effective, but also that stopping, looking, and 
listening at a place nearer the tracks or between the tracks would 
hâve been effective, for it would be futile to hold that the plaintiffs, 
having stopped at a place where a clear view could not be obtained, 
must alight and proceed to another place where also a clear view 
which would be effective could not be obtained. It is apparent that 
the circumstances of the présent case were such that the court could 
not hold as a matter of law that stopping, looking, and listening at a 
place doser to the first track, or between the first and second tracks, 
would hâve been effective. 

What bearing the curve of the tracks, the embankment alongside 
of the tracks, the speed of the train, and other circumstances would 
hâve upon the probability of the plaintiffs being able to cross safely 
after having descended and proceeded to a place further advanced upon 
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the right of way, was for the considération of the jury. That the 
jury could hâve found that even midway between the tracks looking 
and listening would not be effective is apparent from the testimony 
of the fireman, who was called by the défendant. He testified that 
he was looking eut of the left side of the cab, and just as the train 
came around the curve he sàw the team upon the north-bound track, 
that on which the train was approaching. If that is the fact, Mr. 
Boyden's view could not hâve extended further than where the train 
was when the fireman saw the team, and he could not hâve seen the 
train at a point where the accident could hâve been avoided, for the 
jury has found that the vehicle was struck before it left the tracks. 
Since the train may hâve corne into view after they were committed to 
the act of crossing, the question of contributory négligence was for the 
jury. Kaufïman v. Penna. R. R. Co., 237 Pa. 227, 85 Atl. 138. 

[7] It has been urged that there was no évidence in the case to show 
that the plaintiff stopped at a usual or customary stopping place. 
There is évidence from which .the jury could find that there was no 
available stopping place before crossing the tracks, other than where 
the plaintiffs stopped, and that was where the beat view obtainable 
without alighting before crossing could be had. 

The trial judge rightly declined to rule as a matter of law under the 
circumstances of this case that it was necessary in the exercise of due 
care that one of the plaintiffs should descend from the surrey and go 
forward for a better place to look and listen, for it cannot be conclud- 
ed as an uncontradicted fact from the évidence that there was a 
clear prospect from any point to which one might hâve walked which 
would hâve prevented the accident. 

We find no error in the refusai to charge as requested by the de- 
fendant, and the judgment is affirmed. 



WALKER, Collecter of Internai Revenue, v. GLLF & I. BY. CO. OF TEXAS. 

(Circuit Court of Appeals, Fifth Circuit. January 12, 1921.) 

No. 3589. 

1. Internai revenue ©=9 — ^Interest accrued, but not collectée!, not subject to 
corporate excise tax; "income." 

Interest accrued, but not actually collected. was not "income," subject 
to the excise tax imposed by Act Aug. 5, 1909. 

[Ed. Note. — -For otlier définitions, see Words and Phrases, First and 
Second Séries, Income.] 
3. Internai revenue <^^9 — Money advanced subsîdiary company to pay op- 
erating expenses not déductible in Computing excise tax. 

Wliere a rallroad company organized a terminal company and was 
practically the sole stockholder, but the terminal company was a separate 
légal entity, with separate books and accounts, and managed by a sepa- 
rate set o( offlcers, and its opérations were separately conducted, money 
advanced by the railroad company to the terminal company with which 
to pay operatlng expenses, which the terminal company's income was 
insufflcient to pay, could not be deducted by the railroad company as a 
part of the ordlnary and necessary expenses of the opération of Its 



©=For other cases see same toulc & KEY-NUMBBR in ail Key-Numbered Dlgeats & Indexe» 
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business and properties, in Computing the excise tax împbsed by Act 
Aug. 5, 1909. 

3. App«al and enwr <Ê=>173(4), 719(1) — Demand as condition precedtent to: 

action, must be urged in lower court and assi^ed as error. 

In. an action to recover back taxes paid under protest as illegally col- 
lected, the objeëtlon that the record fails to show a démand for a re- 
fund of the tax, as required by Rev. St § 3226 (Comp. St. S 5949), can- 
not be raised in the appella;te court, when not raised in the District 
Court or by the assignments of error. 

4. App^l and error <S!=>1140 (2)— Réduction of judgment may be directed 

witiiout new trial. 

Where the case was tried by the court, and the facts were agreed up- 
on and found specially by tlie court, the Circuit Court of Appeals may 
direct a réduction of the judgment without remand4ng tlie case for a 
nev trial. ; 

In Error to the. District Court ofthe United States,, for the San 
Antonio Division of the Western District of Texas; Duval West, 
Judge. .' .""...■ . '■_ .■ '■■'■' ' '^ ;, . 

' Action liy the Gulf.& Interstatç "Railway Company of Texas against 
A.'.'S.' Wàîk'er, Côllectorof Internai' Revenue, Third District of Texas. 
Judgment for plaintiff; and Refendant brings error; Affirmed. " 

. Hugh.^R,, Robertson, U. S. 'Âtty., of San Antonio,^ ,Tex,. (Cart.A. 
Mftpes', Soliciter of Internai Revenue, and John M. Sternhàgen,' Sp,- 
Atty., of.New York City, on the hpef), for plaintiff iii error. . 

J. W. Terry and Grady B. Ross,.both of Galvëston, Tex., and N. A. 
Stedman, of .Austin,'Tex., for défendant in error. 

Before.WAL,KER, BRYAN, ahd KING, Circuit Judges. 

KING; Cïrcùit Judge. On May 21, 1915, the défendant in error, the 
Gulf & Interstate Railway Company of Texas, hereinafter stylëd 
Railway, brought suit against A. S. Walker, collecter of internai 
revenue of the United States for the Third district of Texas, to recover 
the sum pf $1,049.45 alleged to hâve been illegally collected from the 
Railway by said collector as excise taxes for the years 1911 and 1912 
under the Act of Congress of August S, 19D9. 36 Stat. 11, 112. Said 
sum had been collected from said Railway on an increase in its re- 
turns, ordered by the government officiais on the ground that the Rail- 
way should hâve included in its return of gross income for the year 
1911 .$37,087.49, the interest due to it on the note of the Santa Fé 
Dock & Channel Company, (hereinafter styled Terminal Company), 
said interest not having been actually paid, and that said Railway had 
also deducted as a part of its expenses of maintenance artd opération 
during. said year the sum of $27,478.91 advanced by said Railway to 
said Terminal Company to meet the déficit in its operating expertses. 
Had said interest been added to the gross income, and said advance 
not been deducted as operating expenses, the return of the Railway 
would hâve shown a net income, after the spécifie déduction of $5,- 
000 allpwèd by law, of $32,737.68, upon which an excise tàX of 1 per 
cent., or $327.38, was due. ' As to the year 1912 said Railway had not 
included in its original return oi gross income the suni o,f $47,087.34 

@n3P«r Otlier cases see: saine topic & KEY-NUMBER in ail lie y-Numbered Digests & Indexes 
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representing interest due by said Terminal Company to it upon its in- 
debtedness, and had deducted as a part of its ordinary and neces- 
sary expansés of maintenance and opération the sum of $29,338.14 
advanced during said year 1912 to said Terminal Company to meet 
its operating expansés. That had sàid sum of interest been included 
and said déduction not been made, it vvould hâve left the net iricome 
of said Railway, after the spécifie déduction of $5,000 allôwed by law, 
$72,206.67, upon which the tax ôf 1 per cent, was due, to wit, $722.07. 
The said Railway had made a return for each of said years, excluding 
said interest and including said déduction of said advances to said 
Terminal Company, which returns showed no net income in excess of 
the spécifie déduction of $5,000 allowed by law. It was ordered to 
amend each of said returns, by including said amounts of interest due, 
but not collected, and by excluding said advances to said Terminal 
Company. 

On the llth day of January, 1912, it filed a claim for remission of 
taxes alleged to be due for the year 1911, and on the llth of January, 
1915, filed a like claim for remission of taxes for the year 1912. On 
February 1, 1915, it was notified that its claims for remission were 
rejected. On February 12, 1915, said Railwav oaid the sum of $327.38 
as taxes for the year 1911 and the sum of $722.07 for the year 1912. 
At the time of making said payment it filed with the internai revenue 
collector its written notification in regard to each of said taxes, claim- 
ing that the same were erroneous, alleging that its original return, show- 
ing that it had no taxable income, was correct, but said taxes were 
paid under protest to avoid the incurring of penalties, and an action 
would be brought by said Railway to recover the same. Suit was 
brought, setting up the foregoing facts, and alleging the foUowing as 
the relations between the Terminal Company and the Railway: 

That on or about August 1, 1910, the Railway was the owner of cer- 
tain docks at Port Bolivar, in Galveston county, Texas, and conveyed 
the same to the Santa Fé Dock & Channel Company, which was incor- 
porated about October 1, 1910, under the laws of Texas, for the pur- 
pose of constructing and operating channels and docks at Port Bolivar 
and other places on the Texas coast. Said corporation was organized 
with a capital stock of $50,000, divided into 500 shares, of $100 each. 
In considération of said transfer of said docks, said corporation issued 
to said Railway 495 shares of its said capital stock, and executed to 
it its note, on October 10, 1910, for $618,124.86, said note bearing 
interest at the rate of 6 per cent, per annum. Thereafter, on or about 
January 30, 1912, said Railway made an additional advancé to sâid 
Terminal Company of $166,664.13, and received from it therefor, and 
in place of its first note, a note for $784,788.99, béaririg interest at 
6 per cent, per annum. A large proportion of the business handled 
by the Railway Company over its railroad during the yeàrs 1911 and 
1912 was lumber intended for export through Port Bolivar, and to 
handie said lumber it was necessary for plaintiff either to ôwn or to 
secure the use of dock facilities at Port Bolivar,- Texas. That at 
ail times since the Ist of October, 1910, and during the years 1911 and 
1912, the income of the Terminal Company wàs not sufficient to pay 
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the expenses necessarily incurred in operating its property, and was 
insufficienl to pay to the Railway any interest on the notes held by 
it, or any dividend upon its stock, and that it made the advances above 
mentioned in said several years to enable the Terminal Company to 
pay its expenses of opération. That thèse sums were necessary to 
enable said Terminal Company to continue its opérations and to pro- 
vide dock facilities at Port Bolivar for the use of the Railway. That 
the Railway was not authorized under the laws of Texas to own and 
operate docks and channels, and therefore caused said Terminal 
Company to be incorporated, and the Railway's terminal and dock 
property to be transferred to it. That practically ail of the business 
done by the Terminal Company has been f urnishing and operating said 
dock facilities for handling freight and passengers transported by said 
Railway, and that while in some instances a separate charge was made 
by said Terminal Company against freight handled through said 
facilities, the handling thereof was necessary to the transaction of said 
Railway's business, as also was the use of the property and facilities 
of said Terminal Company. 

Thèse averments were ail incorporated in an agreed statement of 
facts and found by the court to be true, and it was also agreed and 
found that the Terminal Company did not at any time up to the date of 
said finding, to wit, January 27, 1920, pay any part of the indebtedness 
evidenced by said note, nor any interest due thereon, nor had it ever 
repaid to said, Railway any part of the amounts advanced to it by 
said Railway to meet its déficit in operating expenses for the years 
1911 and 1912; nor has it since 1912 collected sufficient revenue to 
pay its expenses of opération, and in each of said years plaintiff has 
advanced to said Terminal Company additional sums to pay said défi- 
cits. Tlie case was submitted to the court without the intervention of 
a jury upon the above statement of facts, which were found by the 
court, which thereupon found in favor of the Railway against the 
collecter for the entire amount of the taxes paid for each of said years. 

The case is brought hère on two assignments of error: First, that 
the court erred in rendering judgment in favor of the plaintiff ; second, 
that the court erred in holding that the sums advanced by the Railway 
to the Terminal Company during the years 1911 and 1912 were prop- 
erly deducted as legitimate expenses of operating the business of a 
Railway during the said years, and in holding that such déductions 
should hâve been allowed by the défendant as coUector of internai 
revenue. 

[1] In the court below it was conceded that interest which had ac- 
crued, but had not been actually collected, did not constltute taxable 
Income under the said act of Congress. We do not understand that 
it is contested hère. The question has been clearly put at rest, and the 
concession is sustained, by the case of Maryland Casualty Co. v. United 
States, 251 U. S. 342, 354, 40 Sup. Ct. 155, 64 L. Ed. 297. 

In the return of 1911 it is necessary to include the amount of in- 
terest due, but not collected, to wit, $37,087.49, in order to show any 
net income over and above the $5,000 exemption, even if the 
$27,478.81 advanced to the Terminal Comnany should not bave 
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been deducted as a part of the operating expansés of the Railway. 
The above décision that interest not actually received is not required to 
be included in return of gross incarne disposes of so much of the case 
as rests upon the taxes of 1911, and shows that the sum collected there- 
for, to wit, $327.38, was not due, and that a judgment for this sum 
was properly awarded the plaintiff. 

Likewise, in regard to the taxes for 1912, $47,087.72 of the amount, 
upon which the taxes for that year were computed, consist of interest 
not collected. Deducting this sum from the return as revised by the 
collector will leave a net income (after the spécifie déduction of $5,000 
allowed by the statute) of $25,119.33, 1 per cent, of whiçh would be 
$251.19. If, therefore, the contention of the government that the 
amount of advances made to the Terminal Company by the Railway as 
a part of its operating expenses is sound, the Railway Company was 
liable for $251.19, and the judgment rendered against the collector for 
the year 1912, instead of being for the full amount, should be only 
for $470.87, namely, the 1 per cent, computed upon the amount of the 
interest item erroneously added. 

[2] We do not think that the facts of this case warrant the con- 
clusion of law that the amounts advanced by the Railway to the Ter- 
minal Company can be properly charged by it as a part of the ordinary 
and necessary expenses of maintenance and opération of its business 
and properties. While the Railway Company is practically the sole 
stockholder and was the organizer of the Terminal Company, so far 
as this record shows, the opérations of the Terminal Company are 
separately conducted, and, as stated by the Internai Revenue Collector, 
it is a separate légal entity, its books and accounts are kept separately, 
and it is managed by a separate set of ofïicers. The sums appear to 
be charged on the books of the Railway Company as advances to the 
Terminal Company and as a debt due by it, and to be so carried on the 
books of the Terminal Company. 

We do not think that its facts bring this case within the principle of 
Southern Pacific Co. v. Lowe, 247 U. S. 330, 38 Sup. Ct. 540, 62 L. 
Ed. 1142, or Gulf Oil Corporation v. Lewellyn, Collector, 248 U. S. 
71, 39 Sup. Ct. 35, 63 L. Ed. 133. In Southern Pacific Co. v. Lowe, the 
Southern Pacific Company was the lessee of the property of the Cen- 
tral Pacific Railroad Company. Ail of the money from which the 
dividends were declared had been collected and was held by the les- 
see. The lessee was the sole stockholder of the lessor. Early in 1914 
dividends were declared and paid out of the earnings accumulated prior 
to January 1, 1913, and consisting principally of a débit against the 
Southern Pacific Company. 

"But the payment was only constructive, being carried Into effect by book- 
keeplng entries which simply reducod the apparent surplus of the Central 
Pacific and reduced the apparent indebtedne.ss of the Southern Pacifie to the 
Central Pacific by procisely the amount of the dividends. The question is 
whetlier the dividends received under thèse circumstances and in this man- 
ner by the Southern Pacific Coinpany were taxable as income of that company 
under the Income Tax Act of 1913." 

In holding that the dividend was not taxable as income accruing 
commencing with the Ist day of March, 1913, the court say; • . . 
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"We base our conclusion In the présent easê upon the view: that ît was the 
purpose and intent of Congre^s, while taxing 'the entire net income larising 
or accruing from ail sources' durlng each year, commencing wlth the Ist day 
of March, 1913, to refrain from taxing that which, in mère îorm ouly, bore 
the appearance of ineome accruing after that date, while in truth and in 
substance it accrued before, and upon the fact that the Central Pacific and 
the Southern Pacific were in substance identical because of the complète own- 
ership and control which the latter pbssessed over the former, as stockholder 
and in other capacities. While the two companies were separate légal en- 
tities, y et in fact and for ail practical purposes they were merged, the for- 
mer being but a part of the latter, acting merely as Its agent and sùbject in 
ail things to its proper direction and control. And, besides, the funds rep- 
resented by the dividends were in the actual possession and control of the 
Southern Pacific, as well before as after the déclaration of the dividends. 
The fact that the books were kept in accordance with the provisions of the 
lease, so that thèse funds appeared upon the accounts as an indebtedness of 
the lessee to the lessor, cannot be controlling, in view of the practical iden- 
(ity between lessor and lessee. * * ♦ The case turns upon its very pe- 
culiar facts, and is distinguishable from others in which the question of the 
identity of a controlling stockholder wlth his corporation bas been raised. 
Pullman Car Co. v. Missouri Pac. Ry. Co., 115 U. S. 587, 596; Peterson v. 
Chicago, Rock Island & Pac. Ry. Co., 205 U. S. 364, 391." 

The ca,se of Guif Oil Corporation v. Levvellyn, Collecter, 248 U. 
S. 71, 39 Sup. Ct. 35, 63 L. Ed. 133, rests on the same principle, to 
wit, that the dividends did not represent, in fact, income arising or ac- 
cruing, sinçe March 1, 1913. 

"We arei of opinion that tlie décision of the District Court was right. It 
is true that the petitloner and its subsidiaries were distinct beings in con- 
templation of law, but the facts thât they were related as parts of one en- 
terprise, ail owned by the petitloner, that the debts were ail enterprise debts 
due towiembers, and that the dividends represented earnings that had been 
made in former years and tb$t practically had been converted into capital, 
unité to convince us that the transaction should be regarded as bookkeeping 
ràthcr than as 'dividends declared and paid in thé ordinary course by a 
corporation.'" ■' 

The companies had no money, àll of their funds were invested in 
properties or actuàlly required to carfy on their business, and the div- 
idends were merely a method of transferring to the books of the parent 
company the earnings and surplus on the books of the subordinate 
companies. The court say: 

"The earnings thus transferred had been accumulated and had been usêd 
as capital before the taxing year. Lynch v. Turrish, 24T U. S. 221, 228." 

In this case, however, there! is a loan from one company to another. 
It is carried pn-thie books of each company as an advance by one still 
owed by the other, and the question hère is: Can the creditor com- 
pany deduct it from its gross income as a part of its ordinary expens- 
es of opération, simply because of its stock ownership in the other 
company and their , intimate business connection? We conclude that 
the two corporations were separate légal entities (Peterson v. Chicago, 
Rock Island & Pac. Ry., 205 U. S. 364, 391, 27 Sup. Ct. 513, 51 L. 
Ed. 841; Pullman's Palace Car Co. v. Missouri Pac. Co., 115 U. S. 
587, 597, 6 Sup. Ct. 194, 29 E- Ed. 499), and that the sum advanced 
by the Railway to the Terminal Company was not properly deducted 
as a part of the Railway's operating expenses. 
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[3] The question was raised in this court that tlie record failed to 
show a deniand for a refund o£ the tax after its payment as required 
by Rev. St. § 3226 (Comp. St. § 5949). This case is not like that of 
Rock Island, Arkansas & Louisiana R. R. Co. v. United States, 54 Ct. 
Cl. 22, recently affirmed by the United States Suprême Court. 254 

U. S. 141, 41 Sup. Ct. 55, 65 h- Ed. . There as both courts point 

out, the payment was without protest, or any notice that the refusai 
to abate was not acquiesced in. Hère, when making the payments, the 
Railway filed its written notice, claiming that each assessment was er- 
roneous, that the original return showing no tax to be due was cor- 
rect, that the tax was paid under protest to avoid incurring the pen- 
alties, and that an action would be brought by the Railway to recover 
the same. This might well be considered a demand for a refund on 
payment under protest. But, regardless of that, no such question was 
raised in the District Court, nor by the assignments of error. Had it 
been, it might hâve been met by further allégation and proof, if such 
were necessary. We do not think it can be raised hère for the first 
time. Retzer v. Wood, Collector, 109 U. S. 185, 3 Sup. Ct. 164, 27 
L. Ed. 900; Green County v. Thomas' Executor, 211 U. S. 598, 602, 29 
Sup. Ct. 168, 53 L. Ed. 343. 

[4] This case being tried by the court, and the facts being agreed 
upon and specially found by the court, there is no reason for re- 
manding the case for a new trial; but the judgment rendered can be 
directed to be modified in accordance with the above ruling as to the 
advances niade by the Railway to the Terminal Company. Fellman 
V. Royal Ins. Co., 184 Ped. 577, 106 C. C. A. 557; Fort Scott v. Hick- 
man, 112 U. S. 150, 165, 5 Sup. Ct. 56, 28 L. Ed. 636. 

The judgment in favor of the plaintiff should be reduced to the ex- 
tent of deducting $251.19 from the amount of taxes paid, thus making 
the sum for which judgment should hâve been entered $798.56, with 
interest thereon to date of judgment (June 14, 1920), to wit, $1,054.97, 
and the judgment reduced to this amount, and, so modified, is affirmed. 



MILLER V. HAMNER. 

(Circuit Court of Appealg, Thlrd Circuit. December 28, 1920.) 
No. 2581. 

1. Banks and banking '&=>248(2) — Comptroller can conclusivdy assess stock- 

holders' liability. ' 

The Comptroller of the Currency can order an assessment upon the 
shares of an insolvent national bank, whlch is conclusive upon the share- 
hoUlers, and enforce payment thereof through a recelver of hls appoint- 
ment. 

2. Banks and banking <S:=>250(1) — Suit for fractional part of stockhioldiei^s 

liability is in equity. 

A suit to enforce a fractional part of a shareholder's liability on as- 
sessment to pay the debts of an Insolvent national bank, though based on 
tlie statute, is in equity. 

@::7For oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Digesis Si Indexes 
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3. Banks and bankin? '^='248(6) — Estate liablo for stock hrfd by it when Jn- 

solveiicy occurred. 

Under Rev. St. g 5151, snperseded by Act Dec. 23, 1013, I 23, the es- 
tate of a deceased shareholder in a national bank Is liable on the stock 
hrld by it, though Insolvency of the bank occurs and assessment on tUe 
policy Is made after bis death. 

4. Courts <S=375 — State limitation statntes apply to suits to enforce national 

baîik stockhold^r's lîability. 

In the absence of fédéral provisions, state statutes of limitation apply 
to sults brought to enforce payraents on assessment against the stock- 
holders of an Insolvent national bank. 

5. Exocutors and administrators ■§=282 — Personally liable for settlîng estate 

without paying statutory liability. 

An executor, who settles an estate without making provision for or 
disposlng of a liability Imposed thereon by statute, may in a proper 
action seasonably brought be held personally liable for devastavit. 

6. Equity '&=427(1) — Relief must conform to hi!l. 

The relief granted in equity must conform to the case made by the bilL 

7. Equity ©=427 (3) — Personal decree not authorized in suit against execu- 

tor as représentative. 

A Mil charging the défendant with liability only as executor of an 
estate does not authorize a decree against him personally, though he is 
personally liable, and though the Mil contalns a prayer for gênerai relief, 
since such prayer does not vary the rule against relief inconsistent with 
the case made by the bill. 

8. Limitation of actions '©=>127(17) — Recovery on supplemental bill stating 

new cause of action is barred. 

When a supplemental bill in equity to bold an executor personally 
liable for devastavit states a new cause of action, that action is subject 
to the opération of an applicable statute of limitations. 

Appeal from the District Court of the United States for the District 
of Delaware; Charles B. Witmer, Judge. 

Suit by George C. Rankin, as receiver of the First National Bank 
of Aima, Kan., for whom was substituted Charles D. Hamner, as re- 
ceiver, against Charles R. Miller and others, Decree for complain- 
ant against the défendant Miller (263 Fed. 956), and that défendant 
appeals. Reversed and remanded. 

See, also, 266 Fed. 236. 

Willard Saulsbury and Richard S. Rodney, both of Wilmington, 
Del., for appellant. 

Barber, Watson & Gibboney, of New York City (Stuart G. Gib- 
boncy and Walter C. Sheppard, both of New York City, of counsel), 
for appcllee. 

Before WOOLLEY and DAVIS, Circuit Judges, and THOMP- 
■ SON, District Judge. 

WOOL/LEY, Circuit Judge. In this litigation, înstituted by a re- 
ceiver of an insolvent national bank to collect an assessment from the 
executors, trustées, legatees or devisees of a deceased shareholder, 
culminatjng after eighteen years in a decree against one of the execu- 
tors personally on His individual liability as a tort feasor, many ques- 
tions hâve been raised and decided, which, as we regard the case, do 

<s»For otlier cases see eame topic & KEY-NUMBEU lu ail Kej-Numbered DieesU £ Indexe* 
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not require discussion on this appeal. We shal! therefore give in 
outline only so much of the extended and complicated record as will 
bring to view the matter on which we think the case turns and will 
show the reasons for our judgment. For more detailed statements 
référence is made to opinions delivered at différent stages of the case, 
reported at 130 Fed. 229; 199 Fed. 342; 207 Fed. 602; 266 Fed. 
236; 263 Fed. 956. 

The First National Bank of Aima, Kansas, was incorporated in 
1887 under the National Bank Act (13 Stat. 997). Robert H. Miller, 
owner of 150 shares of its calpital stock, died August 31, 1890. In the 
following November the bank closed its doors and was declared in- 
solvent by the Comptroller of the Currency. 

The shares of stock owned by the décèdent passed to Charles 
R. Miller and James Baily, executors named in his will, and were 
accounted for in the inventory and appraisement of his estate. Charg- 
ing themselves with the amount of the appraisement, the executors, in 
October, 1892, passed their first and final account showing a distri- 
butive balance of $18,991.75. This balance, as evidenced by releases 
and acquittances of record, was fully distributed to the legatees nam- 
ed in the will. Thèse embraced Charles R. Miller, trustée under 
the will of Robert FI. Miller, Deceased, and Charles R. Miller and 
sundry other named children of the testator. As the distribution was 
made conformably with the laws of Delaware, it does not appear 
whether the shares of stock— then having become valueless — remained 
in the hands of the executors as a part of the testator's estate not 
administered, or had been distributed by them to the legatees. 

In January, 1893, — that is, in the year following the final settlement 
of the estate of Robert H. Miller, — the Comptroller of the .Currency 
ordered an assessment of $44 upon each share of the capital stock of 
the bank. This assessment on the shares of the testator was not 
paid by the executors or distributees of his estate nor was payment 
thereof demanded by suit. Action therefor has for a long time 
been barred by statute of limitations. In December, 1900, a second 
assessment, amounting to $r4.60 on each share, was ordered and 
demand therefor was duly made upon shareholders as provided by 
Sections 5151 and 5234 of the Revised Stàtutes of the United States. 

In April, 1902, George C. Rankin, the third receiver of the bank, 
filed a bill in the Circuit Court of the United States for the Dis- 
trict of Delaware to enforce the collection of the last assessment 
against Charles R. Miller and James Baily, Executors of the estate of 
Robert H. Miller, deceased; Charles R. Miller and James Baily, Trus- 
tées under the will of Robert H. Miller, deceased; The Equitable 
Guarantee & Trust Company, a corporation under the laws of the State 
of Delaware, as surety for Charles R. Miller and James Baily, Execu- 
tors of Robert H. Miller, deceased; Wilmer W. Miller, Annie M. 
Baily, Elizabeth M. Baily, Charles R. Miller and R. Miller Baily. 
By this bill the présent litigation was begun^ Between the date of 
iiling the bill and the next pertinent date presently to be named, Rankin 
resigned and Scott Nesbftt was appointed receiver. Although appar- 
ently Nesbitt was not a party to the suit, the case proceeded. Sun- 



894 2Q0 FEDERAL REPORTER 

dry demurrers were filed and ruled on; motions were made and 
disposed of; and testimony was taken before a Commissioner. In 
the meantime James Baily, co-executor and co-trustee with Charles 
R. Miller, died. On the completion of the testimony and without 
joining Baily's personal représentatives, Judge Bradford, on July 
15, 1913, handed down an opinion (which for convenience we shall 
refer to as the opinion of 1913) dealing with many questions raised 
by the défendants. 207 Fed. 602. 

On this opinion no decree was entered. In December, 1915, — more 
than two years after the opinion of 1913 had been filed (a motion 
for a decree nunc pro tune having been made and denied), — a sup- 
plemental bill was filed by Charles A. Korbly, the receiver succeed- 
ing Nesbitt. The filing of this bill was followed by the defendant's 
motion for its dismissal, followed later by confusion in the record 
out of which arose a question of abatement of the suit, disposed of 
adversely to the défendant by Judge McPherson in 1918 by an opinion 
reported at 266 Fed. 236. 

On Korbly's résignation, Charles D. Hamner, the last of six receiv- 
ers, was appointed, and in August 1918, he was granted leave to file stil! 
another supplemental bill, which, being connected by référence with 
the preceding Korbly supplemental bill and the Rankin original bill, 
was acted-on by Judge Witmer in January, 1920, in an opinion (to 
which Ave shall refer as the final opinion) following that of Judge 
Bradford in 1913, and filed preliminary to the entry of the decree 
now appealed from, holding Charles R. Miller individually liable 
for the assessment on the stock of his ancestor. 

[1-6] While the decree appealed from was not entered until 1920, 
it was based, as shown by the final opinion, on the opinion of Judge 
Bradford rendered in 1913 on the original bill of 1902, as well as on 
the Hamner supplemental bill. With many of the matters decided by 
Judge Bradford in his opinion of 1913 there can be no valid dispute, 
as, for instance, the power of the ComptroUer of thfc Currency, con- 
clusive upon shareholders, to order an assessment upon the shares 
of an insolvent national bank, and, through a receiver of his appoint- 
ment to enforce payment thereof, Kennedy v. Gibson, 8 Wall. 498, 
19 h. Ed. 476; Casey v. Galli, 94 U. S. 673, 24 L. Ed. 168; Stude- 
baker v. Perry, 184 U. S. 258, 22 Sup. Ct. 463, 46 L. Ed. 528; when 
a fractional part of a shareholder's liability to assessment is sought, 
the action, though on the statute, is in equity, Kennedy v. Gibson, 
supra ; Casey v. Galli, supra ; the individual responsibility of a 
shareholder, when living for the contracts, debts, and engagements 
o£ a banking association to the extent of the amount of his stock 
therein (Section 5151 of the Revised Statutes [superseded by Act 
Dec. 23, 1913, c. 6, § 23, 38 Stat. 273] and section 5152 of the Revis- 
ed Statutes [Comp, St. § ,9690]), and the responsibility of his es- 
tate therefor, when holding the shares, though insolvency of the bank 
occur and assessment on the shares be made after his death, Matte- 
son V. Dent, 176 U. S. 521, 20 Sup. Ct,,419, 44 L. Ed. 571; Rich- 
triond V. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864; and, in 
the absence of Fédéral provisions, the applicability of state statutes 
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bf limitations to suits brought to enforce payment of an assessment. 
McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 410, 49 L. Ed. 702, 
3 Ann. Cas. 500. Also, there can be little doubt that an exécuter who 
settles an estate without making provision for or disposing of a lia- 
bility imposed by statute may, in a proper action seasonably brought, 
be held personally liable for devastavit. But the questions which 
arise from the decree, based in part on reasons first announced in 
the opinion of 1913, are, whether in the action as originally instituted 
against Charles R. Miller and others as executors, trustées, and 
legatees or devisees, a decree can be entered against Charles R. Mil- 
ler individually for a devastavit ; ând whether, in the action as changed 
by the Korbly supplemental bill, declaring on another cause of action 
and asserting a différent liability, Miller was not protected on his 
individual responsibility for a devastavit by the applicable Statute 
of Limitations of the State of Delaware. Answers to thèse questions 
require an investigation into the pleadings and a détermination of 
the theory of the bills and of the remédies sought and granted. 

The original bill of complaint was brought, as we hâve said, against 
sundry persons, among whom was Charles R. Miller in his several 
capacities of co-executor, co-trustee, and co-distributee under the 
wîll of the deceased shareholder of an insolvent national bank, to 
enforce the liability prescribed by Sections 5151 and 5152 of the Re- 
vised Statutes. By force of Section 5151 liability was fastenedon 
the estate. This section provides that, 

"The shareholders of every national bankîng association shall be held in- 
dividually responsible, equally and ratably, and not one for another, for ail 
«ontracts, debts, and engagements of such association, to the «xtent of the 
amount of their stock thereln, at the par value thereof, in addition to the 
amount Invested in such shares." 

Realizing from the terms of Section 5152 that 

"Persons holding stock as executors, administrators, guardlans, or trustées, 
ehall not be personally subject to any liabilities as stockholders," 

the draftsman of the bill framed it on the theory, first, that Com- 
plainant would find the estate of the deceased shareholdei- sufficient 
in assets or in the executors' surety to meet its statutory liability; 
and, if not, then he would follow the estate in the harids of those to 
whom it had béen distributed. Pursuing this theory, the bill pray- 
ed thât the amount of the assessment "be declared a lien upon ail 
the estate of the said Miller that may hâve been received by the bene- 
ficiâries under the will of the said Robert H. Miller, deceased, or by 
the executors or trustées as aforesaid;" and that, "the executors, 
trustées and beneficiaries may be restrained from spending or dis- 
posing of any part of the said estate which may be held by said execu- 
tors, trustées and beneficiaries ;" and that the court may decree that 
they are "collectively and severally indebted" to the complainant in 
the named sum ; and that the complainant may be granted "such other 
and furthér relief as the circumstances and the nature of the case, 
and equity, may require." It thus appears, not from the bill alone but 
also from the contention of counsel for the receiver, referred to by 
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the court in its opinion of 1913, that the action was against the estate 
of a deceased shareholder and the remedy sought was against the pro- 
ceeds of the estate wherever found, whether in the hands of execu- 
tors, of trustées, or of legatees. But on the bill so framed and on the 
évidence taken, the court (in the opinion of 1913, construing Section 
5152 not to embrace "legatees or devisees" among those in whose hands 
the "estâtes and funds" of the deceased shareholder shall be liable) 
declined to enter a decree against the estate wherever found ano 
against whomever held it, — that is, against the executors, trustées, and 
legatees or devisees,^ — but directed a decree against Miller and Baily 
jointly and severally as tort feasors, upon the theory that in settling the 
estate of their testator in 1892, with knowledge of the testator's Hability 
on the shares of stock then held by the estate, they committed a dé- 
vasta vit which gave the receivers a right to recover from them in- 
dividually the amount of the assessment afterwards ordered in 1900. 

As the complainant did not, by his original bill, déclare on a devas- 
tavit and did not pray that the défendants be held to individual Hability 
therefor, it appears that the court by its opinion of 1913 granted re- 
lief not prayed for in the original bill on a case not made in that bill. 
As the court's theory of relief shown in that opinion was carried into 
the decree by the final opinion, we must pause hère and examine the 
first opinion for error. 

[6] Admittedly, ",the relief granted in equity must be agreèable 
to the case made by the bill." Bebee v. Bank, 1 Johns. (N. Y.) 559, 
3 Am. Dec. 353; Mitford's Pleading, 38. 

[7] In Cloud, Adm., v. Whiteman, Ex., 2 Har. (Del.) 401, the 
Court of Errors and Appeals of Delaware in affirming the Chancellor 
(2 Del. Ct. 23) held, that a bill against one charging him as exeçu-tor 
will not authorize a decree against him personally, though he be charge- 
able personally. Nor is the case aided by a prayer for gênerai relief, 
for such prayer does not vary the rule against relief incpnsistent with 
the case made by the bill. Cloud, Adm., v. Whiteman, Ex., 2 Del. 
Ch. 23; Bebee v. Bank, 1 Johns. (N. Y.) 559, 3 Am. Dec. 353; Smith 
v. Ardis, 49 Ga. 602; Hiem v. Mill, 13 Ves. Jr., 114; 33 Eng. Re- 
print, 237; Franklin v. Osgood, 14 Johns. (N. Y.) 527; Wilkin v. 
Wilkin, 1 Johns. Ch. (N. Y.) 114; Mitford & Tyler, Pleading and 
Practice in Equity, 133. 

We are of opinion therefore that there was error in the relief award- 
ed by the opinion of 1913 against Miller individually on the case made 
against him in the original bill, and that, in so far as the decree enter- 
ed years af terward grants this relief on the original bill, as distinguish- 
ed from the relief granted on the supplemental bill, it should be 
reversed. 

We now corne to that part of the decree which gives thè same relief 
against Miller under the supplemental bills. 

For some reason not entirely clear, no decree was entered on the 
opinion of 1913. But two yearg later, another receiver, Charles A. 
Kprbly, evidently doubting the stabiHty of a decree awarding relief 
inconsistent with the case made by the bill, filed a supplemental bill 
quoting expressly from that part of the court's opinion of 1913 in 
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which the court declined to hold the défendants liable as legatees 
or devisees, but held Miller and Baily jointly and severally liable as 
tort-feasors, and, setting up a case squarely within the terms of the 
opinion as delivered, prayed for a decree against Charles R. Miller 
alone holding him individually liable for the assessment because of 
his tort in closing out the estate of his testator without providing for , 
the payment of assessments that might subsequently Se made. It 
was in the Korbly supplemental bill, filed in December, 1915, that 
Miller was first charged with a tort in the nature of a devastavit, 
and it was in this supplemental bill that recovery of the assessment 
ordëred in 1900 was first sought against him on his individual lia- 
bility. As the supplemental bill of Korbly, filed in 1915, was fol- 
lowed in 1918 by a like supplemental bill filed by Hamner, the last, 
receiver, on which the decree now appealed from was entered, there 
arises squarely the question whether the Delaware Statute of L,imita- 
tions which began to run when the assessment was ordered in 1900 
was arrested by the filing of the original bill in 1902, or continued 
to run, and consequently to bar the action against Miller on a tort de- 
clared on for the first time by the Korbly supplemental bill of 1915. 

We do not understand it to be questioned that the case made and 
relief granted under the Korbly and Hamner supplemental bills were 
différent from the case made and relief sought by the original bill. 

Whether the Statute pi Limitations runs against the action declared 
on in the Korbly supplemental bill and ultimately decided by the decree 
dépends on the practice in Delaware of allowing amendments and 
supplemental bills changing the cause of action in a pending suit. 
The policy of the law with référence to amendments in suits at law, 
prevailing in Delaware and elsewhere, was discussed at length by the 
Superior Court and the Suprême Court in Gatta v. P., B. & W. R. R. 
Co., 1 Boyce (24 Del.) 293, 76 Atl. 56; and P., B. & W. R. R. Co. v. 
Gatta, 4 Boyce (27 Del.) 38, 85 Atl. 721, 47 L. R. A. (N. S.) 932, 
Ann. Cas. 1916E, 1227. While the décision in that case dpes not 
rule this case, the discussion there pursued throws light on the 
question now under review. There it appears from the cases cited 
that whether a new action declared on by amendment is barred by a 
statute of limitations dépends largely on the form of the action, that 
is, whether instituted by summons to be followed by déclaration or 
complaint showing the cause of action, in which case the statute ceases 
to run upon the bringing of the suit ; or, whether commenced by bill 
of complaint or pétition showing the cause of action, to be followed 
later by summons or subpœna, in which case the statute continues to 
run and opérâtes as a bar to an action subsequently pleaded by" amend- 
ment at a period beyond its limit. Applying this distinguishing prin- 
ciple to the practice in Delaware where suits are bègun by surhmons 
and followed by déclaration, the Delaware courts hâve held that an ac- 
tion subsequently declared on by amendment is not barred, thoUgh the 
amendment be made after the statute bas run its limit. But the same 
policy that governs in suits at law applies with equal reasoning 
to the reverse procédure in suits in equity, where, as hère, the inijial 
269 F.— 07 
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procéeding is by bill ofcomplaint stating the cause df action tô which. 
the respondent is sumiïioned to answer by the'subpœna that fôllQws. 

[8] While this casé does not requireof us an expression of opinion 
on rules of equity with référence to the allowance of a supplemental 
bill showing a cause of action differing in whole or in part from that, 
of the original bill and praying relief différent from that sought by 
thé original bill, we do express the opinion that, when an entirely 
néw cause of action is declared on by supplernental bill it is équiva- 
lent to the bringing of a new action and is therefore open to the 
opération of an applicable statute of limitations, \ : . 

We find that the relief granted by the decfee was not agreeable 
to the case made by the original bill; and that, though agreeable 
to the case made by the suppleriiental bills, it wâs granted ,on a new 
case there made against which thé 'Statute of Limitations had run and 
had f Or many j^ears barred recovery, 

On this ground, without reviewing or^ déciding other questions 
raised on the appeal, we find error and direct that the decree below 
be reversed and the case femandéd to be disposed of in a manner 
not inçbnsistent with this opinion.' 
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Carriers <S=?35 — Cannot recover tor iswitchiiig done under agreement alleged 
to be, )^lég£ll as rebate, , In violation of Interstate Commerce Acts. 

An Interstate railroad eôiàpany cannot recover for switclïing done In 
'the yards of a smelter platif, under an agreenienf and understanding 
that, as provided in Us tariff, schedules duly publiehed and flled with the 
Interstate Comnjerce Commission^ sucli switching Was a part of the 
trânsportatiôn and should be free, as absorbed in freight charges, on 
an allégation thaï |such provislOii of its tarife schedules was Illégal and 
' void, as in effect granting a i rebate, iri violation of the Interstate Com- 
merce Acts. , I ; 

In Error to the District Court of the United States for the District 
of Utah ; Tillrhan D. Johnson, Judge. 

Action at law by the Oregôn Short Line Railroad Company against 
the American Smelting Èi Refining Company. Judgment for défend- 
ant, and plaintiff brings . error. AfBrmed. ' : 

George H. Smith, of Sait Lake City, Utah (J, V, tyle anà R. B. 
Porter, both of Sait I^ake City, Utah, on the brief), for plaintifif in 
error. 

F. W. lychmann, of St. lyouis, Mo. (E. M. Bagley, of Sait Eake 
City, Utah, on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER* District Judge. 

®=3For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Dlgests.& Indexée 
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CARL,AND, Circuit Judge. Plaintiff in error, hereafter plaintiff, 
brought this action against défendant in error, hereafter défendant, 
to recover the reasonable value of work, labor, and services perform- 
ed for the défendant at its request in the switching and movement 
of cars. A jury was waived in writing, and the action tried by the 
court upon the pleadings and certain stipulated facts. The trial re- 
sulted in a judgment of dismissal of plaintiff's cause of action, and 
it brings the case hère on writ of error. The material facts are as 
f ollows : 

The complaint alleged that plaintiff was a corporation of Utah, and 
the défendant of New Jersey; that plaintiff at ail times mentioned 
in the complaint was engaged in the opération of a line of railroad 
extending from Huntington, Or., through the state of Idaho, to Sait 
lyake City, Utah, and thence to and beyond Murray, Utah, and also 
oî lines of railroads Connecting with the line aforesaid extending into 
the States of Wyoming and Montana, and that it was a common carrier 
in the Interstate transportation of freight and passengers over said 
line; that the défendant was engaged in the opération of a smelting 
plant and réduction works at said Murray, Utah, and occupiëd for said 
purpose àppro;ximately 128 acres of land; that said plant was con- 
nected by spur and switching tracks with the railroad operated by 
plaintiff;, that défendant maintained within, its said plant grounds a 
System of railroad tracks and switches Connecting the varions build- 
ings and other parts of said plant designed and used as means and 
facilities for the convenient and economical transportation from 
point to point within said plant of coal, ore, and other materials used 
in the opération of said plant; that défendant was a shipper over 
plaintiff's railroad of large quantities of ore, coal, and other materials 
from points outside the state of Utah to its said plaAt, and also a 
shipper over said railroad of large quantities of the products of said 
plant from said plant to points outside the state of Utah; that de- 
fendant had paid for ail Interstate transportation thé rates prescribed 
therefor by the tariffs published by the plaintiff; that between De- 
cember 1, 1912, and October 31, 1916, both inclusive, plaintiff at the 
rèquest of défendant performed intra-plant switching services for 
said défendant in the said intra-plant yard of the défendant, con- 
sisting of the switching and movement of cars, both loaded and empty, 
by means of a switch engine furnished and operated by plaintiïf and 
the labor of an engine crew and yard crew furnished by plaintiff, from 
point to point within the said plant as directéd by the agentfc of de- 
fendant, and over the trackage facilities constituting said intra-plant 
yard, said switching and movement of cars being separate and apart 
from and in addition to any services rendered by plaintiff in and 
about the delivery to or acceptance from said plant of loaded cars 
in connection with and as a part of the transportation from or to 
points beyond. the plant's limits, and separate . and apart from and 
in. addition to the delivery to thé said plant of empty' cars for loading 
of"the removal from said plant of said empty cars af ter unloading 
in connection with transportation to or from said plant ; that the 
reasonâiile; vçilûe of the aforesaid intra-plant switching sefvice Was 
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$60,378.71. For the purpose of this opinion it is not deemed necessary 
to mention the allégations of the complaint in regard to other lines o£ 
railroad. 

The défendant by its answer admitted the performance of the 
services mentîoned in the complaint and that the reasonable value was 
as stated. It then pleaded, among other défenses, the following: 

"That at ail the tlmes mentîoned in the complaint the said plalntiff 
* * * had adopted and published regular switching tariffs covering 
switehing rates and absorptions at points on thoir lines and at Murray in 
the State of TJtah, and the same had been duly flled and were at ail times 
on file with the Interstate Commerce Commission of the United States, and 
had been and were approved by said commission, and by said tariffs it was 
provided that ail movements 'from track to track within smelter plants' 
should be free ; and défendant allèges that ail the services mentîoned in the 
pétition, and for which compensation is claimed, were movements of cars of 
the kind mentioned in the said tariffs so adopted, published, approved, and 
filed as aforesaid — that is to say, of cars containing freight which had 
paid transportation charges to the plant, and plaintifC and its assienors hâve 
no right to further compensation for said service." 

The plaintiff in its reply admitted : 

"That during ail of the times mentioned in the complaint hereîn the tariff 
schedules of the plaintifC and of each of the other railroads mentioned, ail 
of which were established and posted according to law and filed with the 
Interstate Commerce Commission as required by the Act to Regulate Com- 
merce of February 4, 1887, and the acts amendatory thereof and supplemental 
thereto, pro\'ided in substance and effect that switching from track to track 
within the smelter plant of the défendant of cars containing freight on which 
transportation charges had been paid to the plant over the line of the plain- 
tiff or the other railroads hereinabove mentioned would be performed free of 
any other charge" 

— and alleged as follows: 

Paragraph VI ; "As a further reply to the amended answer of the de- 
fendant hereip, .this plaintiff allèges that if any agreement, understanding, 
or practlce, such as alleged by défendant in its answer, existed or obtiïlned 
respectihg said tracks arid facilities, or the use thereof, or the compensation 
for the use thereof, by which the service for which compensation Is soughtiîn 
this action was to hé performed without other or différent compensation 
than the alleged /use of said tracks and facilities, or without addltional pay- 
ment therefor over and above the charge for the line haut on slalpmehts to 
the smeltlng plant, said agreement, practiee, and understanding was during 
ail thé 'tiines mentioned in this action, and stlU is, voidj invalid, and of no 
: forcé *or effect, ànd against public policy, by reason of the terms and provi- 
sions of the act of Congress of the United States regulating Interstate and 
foreign commerce, appro\(ed February 4, 1887, and the acts amendatory there- 
of and supplemental thereto, commonly ealled the Interstate Commerce Act 
[34 Stat. 5841, and particularly sections 2 and 3 of the Hepburn Act, amend- 
ing said Interstate Commerce Act, and section 1 of the Elkins Act, amend- 
ing said Interstate Commerce Act." 

Paragraphs VII and X of the agreed statement of facts are as fol- 
lows : ' 

Paragraph VII : "That during the entire period from December 1, 1012, to 
October 31, 1916, the plalntiff and each' of its assignors duVy certified and 
posted, according tô law, and duly filed with the Interstate Commerce Com- 
mission of the Ujiited States, switching tariff schedules which provided, 
among other things, tliat switching movements from track to track within 
the American Smeltlng & Refining Company's plant at Murray, Utah, of cars 
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containing freight whieh had paid trausportation charges to said plant, 
should be free ; tliat the same provision for free switching at said plant had 
been carried In the published and filed switching tariffs of the plaintlff ever 
slnce on or about May 23, 1908, on Intrastate traffic, and on or about June 
27, 1908, on Interstate traffic, and continued in elïect in subséquent issues 
thereof until the institution of this suit." 

Paragrapli X : "That for sucli intra-plant service as described In para- 
graph IX défendant made no payment, save as payment was made by paylng 
the trausportation charges on the freight to the plant, and no payment was 
ever demanded for such service by plaintlff until just before this suit vsras 
brought ; said service being dealt with by both parties as provided for in 
said switching tariff and being 'switching from track to track within smelter 
plants, served by Oregon Short Line Railroad of cars containing freight 
whleh bas paid trausportation charges to plant.' Such switching movements 
within the plant were made from tlme to time and place to place as dlrected 
and requested by défendant." 

It appears from the foregoing statement that plaintiff stated a 
prima facie case without référence to an unlawful rebate, but when 
the défendant pleaded that by the duly pubHshed and filed tarifï sched- 
ules of plaintiff the intra-plant services performed by plaintiff as 
alleged were to be free, the défendant was compelled to and did 
plead that the provision in the tariff of plaintiff that the intra-plant 
switching services should be free was void as being in violation of 
sections 2 and 3 of the Hepburn Act (Comp. St. §§ 8597, 8582) and 
section 1 of the Elkins Act (Comp. St. § 8597). Paragraph X of 
the agreed statement of facts also states: 

"Said service being dealt with by both parties as provided for in said 
switching tariff. " 

It therefore appears that it was the understanding and agreement 
of the parties that the intra-plant switching service should be free. 
Plaintiff, therefore, is in this position. If the free switching agree- 
ment was valid, it cannot recover ; if it was void, as being in vio- 
lation of the laws above mentioned, as plaintiff contends, then it 
cannot recover for services performed pursuant to such an agree- 
ment. Plaintiff made out a prima facie case when the défendant ad- 
mitted the allégations of its complaint. Défendant by the agreed 
statement of facts established the understanding and agreement of 
the parties and the plaintiff's tariff schedule. Thèse facts answered 
completely the plaintiff's prima facie case. Up to this point no illegal- 
ity in the transaction had been suggested. On the évidence défendant 
was entitled to judgment. To meet this situation plaintiff contended, in 
accordance with the allégation of its reply, that the agreement as to 
free switching constituted an unlawful rebate under the sections of 
the Interstate Commerce Law above mentioned, and for the fîrst 
time this question was brought into the controversy. The plaintiff 
was obliged, therefore, to rely on the unlawful agreement just the 
same as if it had pleaded it in the first instance. Mathews v. Wayne 
Junction Trust Co. (D. C.) 197 Fed. 237. 

It is elementary that a party to an illégal contract cannot set up 
a case in which he must necessarily disclose an illégal purpose as the 
groundwork of his claim. This rule is the same in law or equity, 
and applies to contracts, whether executed or executory. 13 C. J. 
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493, 494, 495. If the contention o£ the plaintiff is true, both the 
plaintifif and défendant were guilty of a misdemeanor punishable by 
a fine of not less thian !pl,0(X) nor more than $20,000, and thcir officers, 
in addition to the fine, to imprisonment not exceeding two years, in 
the discrétion of the court. The plaintiff and défendant are in pari 
delicto, and the law will leave them where it finds them. 13 C. J. 
supra. In Higgins et al. v. McCrea, 116 U. S. 671, 6 Sup. Ct. 557, 
29 L,. Ed. 764, it appears that the plaintiffs in error brought a suit 
in the Circuit Court for the Northern District of Ohio to recover 
$31,644.31 from McCrea for moneys paid by them, as they alleged, in 
executing the orders of McCrea, for the purchase of certain lots of 
pork and lard in the exchange of the Chicago Board of Trade. Mc- 
Crea pleaded as a défense that the plaintiffs in error were engaged in 
carrying on for themselves and others gambling transactions in pork 
and lard and other commodities on said Board. McCrea also set up 
a counterclaim for the amount of $19,895, which plaintiffs in error 
had required him frOm time to time to pay, and which he had paid 
into their hands, in order to promote and carry on such gambling 
transactions. The Suprême Court in this case decided that McCrea 
could liot recover, saying : 

"We do not see on what ground a part.y, who says In his pleading that the 
money which' he seeks to recover was paid out for the accomplisliment of a 
ptirpose made an offense by the law, and who testifles and insists to the enrt 
of his suit that the contraction wliich he advanced his money was illégal, 
criminal, and void, can recover it back in a court whose duty it is to give 
effect to the law which the party admits he intended to violate." 

We regard the performance of the services for which plaintiff claims 
judgment in the présent case the same as if it had paid the défendant 
the value of thèse services in cash and was seeking to recover it back. 
In Holman v. Johnson, Cowper, 341, 343, it was stated by Lord Mans- 
field that : . 

"The objection, that a contract is immoral or illégal as between plaintiff 
and défendant, sounds at ail times very 111 in the mouth of the défendant. 
It is not for his sake, however, that the objection is ever allowed; but it is 
founded in gênerai principles of poUcy, which the défendant bas the advan- 
tage of, contrary to the real justice as between him and the plaintiff, by ac- 
•cident, if I may so say. The princlple of public policy is this : Ex dolo malo 
non orltur actio. No court will lend its aid to a man who founds his cause 
of action upon an immo,ral or illégal act. If, from the plaintiffs own stating 
or otherwise, the cause of action appears to arise ex turpi causa, or the 
transgression of a positive law of this country, there the court says he has 
no right to be assisted. It is upon that ground that the court goes; not 
for the sake of the défendant, but beoause they wlU not lend, their aid to 
such a plaintiff. So if the plaintiff and défendant were to change sides, and 
the défendant was to bring his action against the plaintiff, the latter would 
then hâve thé advantage of it; for, where both are equally in fault, potior est 
conditio defendentis." , 

The language used by Lord Mansfield and the Suprême Court in 
the cases cited was approved in White v. Barber, 123 'U. S. 392, 8 Sup. 
Ct. 221, 31 L. Ed. 243. We know of nO statute which would allow 
the plaintiff to recover under the facts in this case, nof does the case 
çomé within any exception to the gênerai rule. It is not a case where 
the carrier is suing' to recover the full ' tariff rate, which by inad- 
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vertence or mistake had not been paid on some shipmènt. The par- 
ties were bound to know the law, and if plâintiff's contention is true 
they entered into a contract in direct violation of it. The case of A. S. 
& R. Co. V. Union Pacific, 256 Fed. 737, 168 C. C. A. 83, was a some- 
what similar case against défendant. In that case we decided that 
there could be no recovery by the Union Pacific, for the reason that 
the évidence did not. show the transaction in that case to hâve been 
an unlawful rebate. It is claimed, however, that the facts in tbis 
case ,are much stronger, and do show that the transaction in this case 
constituted an unlawful rebate. We find it unnecessary to détermine 
whether the transaction constituted a rebate or not, as the plaintifî can- 
not recover, in our opinion, whichever way we might find on that 
question. If the contract was valid, the plaintiiï could not recover; 
and if it was a rebate, and invalid, it cannot recover for the reasons 
stated. 
Judgment below affirmed. 

MUNGER, District Judge, concurs in resuit. 



NATIONAL PUB. CO, y. INTERNATIONAL PAPER CO. 

(Circuit Court of Appeals, Second Circuit. November 12, 1920.) 

No. 11. 

1. Contracta '&=»14î(2) — Only expressed intention enforced. 

It is only the intention of tlie parties, wliicli tlie contract itself express- 
es, that the courts inay enfovce. 

2. Sales ®=îl(4) — Contract construed as requirement contract. 

A contract by which défendant agrced to furnisli piaintifl! with "the 
entire supply. bf half-tone newspaper required to print rotogravure sup: 
plements * * * during the period of one year, * * * estimated 
at 400 tons, to be ordered and delivered in installments of approxiniately 

tons per month," plaintifC being, at the time it wa.s made, engaged 

in tlie business of printing newspaper suppléments, and, although not 
then using rotogravure, intending to install a rotogravure press, as it did 
.soon a. f ter, held a requirement contract, under which plaintiiF yfaa not 
entitled to demand, nor défendant obligated to supply, 400 tons, without 
regard to plâintiff's requirements during the year for rotogravure work. 

3. Sales <&=71(4) — Insertion of estimated total does not change requirement 

contract. 

In a contract to supply so much of a commodity ae required in the 
purchaser's business during a specified time, the insertion of au estimated 
total does not, per se, change the nature of the contract. 

Ward, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the National Publishing Company against the In- 
ternational Paper Company. Judgment for défendant, and . plaintiiï 
brings error. Affirmed. 

®=For other case.s see same topic & KBY-NUMBKR iu ail Key-Numbered Digests & Indexes 
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Action Is i'or breach of a contraet In writing, which plaintlff set forth In 
the complauit according to Its supposée! légal effect, as follows: That sald 
contraet was one "whereby défendant [Paper Company] agreed to sell to 
plaintlff [Publishing Company], and plaintlff agreed to buy from défendant, 
400 tons of half-tone newspaper"; that plaintlff delivered only 83 tons, and 
refused ta dellver the balance, wherefore damages were demanded for the 
breach thus pleacjed. 

At trial It appeared wlthout déniai that the contraet exeeuted December 
31, 1915, was that Paper Company would sell and Publishing Company 
buy "the entire shpply of half-tone newspaper requlred to print rotogravure 
suppléments printed in the city of St. ;Louis, Mo., during the period of one 
year beginning February 1, 1916, and ending January 31, 1917, both inclu- 
sive, estlmated at 400 tons, to be ordw^ed and delivered in installments of 
approximately tons per month." At date of contraet Publishing Com- 
pany had a "regular business," carried on in St. Louis and consisting in 
"manufacturing comic suppléments, magazine sections, and things of that 
sort for other papers." The company, however, had never used the roto- 
gravure, and was in the act of installlng a machine suitable therefor. 

Paper under the above contraet was demanded and received, but the roto- 
gravure branch of the business did not require as much as 400 tons in a 
year ; indeed, down to October 25, 1916, less tlian one hundred tons had been 
demanded, and of that amount more than half was sold, and not used by 
the Vendée. At date last given, Publishing Company demanded delivery of 
the diCCerence between what had already been received and 400 tons. Re- 
fusai of this dema-d produeed the action before us. 

It further appeared witliout contradiction that Paper Company had re- 
ceived ail and more of the paper it bargained for than was needed by it 
for "rotogravure suppléments"; tliat the blanli for monthly deliveries in 
the written contraet existed because Publishiiïg Company did not Ijnow and 
could not estimate its wants with suffieient accuracy to give a definite figure ; 
and that the insistence of October 25, 1916, ou further deliveries, was solely 
for the purpose of selling again on a rapidly rising marlvet. 

At the close of évidence, both parties moved for a direction, the court 
granted defendant's motion, and plaintlff brought this writ. 

Walter C. Noyés and Henry Pearlman, both of New York Gity, for 
plaintifï in error. 

Stetson, Jennings & Russell, of New York City (Théodore Kiendl, 
Jr., Lee McCanliss, and Frédéric W. Girdner, ail of New York City, 
of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after statihg the facts as above). Plain- 
tiff's position, as defined by pleading, is that the contraet before us is 
one for 400 tons of pàper, and every word in it unnecessary to express 
this thought is mère surplusage. Its position, as outlined by conduct, 
and never disavowed to our knowledge, is thatàt was entitled to take 
as much or as little as it wanted, and whenever it wanted, provided ail 
was demanded within the year, and the total did not exceed 400 tons. 
But never has plaintifï asserted the writing to be no contraet, or (as 
the phrase is commonly used) a void contraet. 

[1] The meaning of this written agreement is to be gathered from 
its simple words. No "secret intention can be imported into coittracts 
whose terms and meanings are plain and unambigupus and do not ex- 
press" such secret intent; it is only the intention of the parties which 
the contraet itself expresses, that the courts may enforce. Cold Blast, 
etc., Co. V. Kansas City, etc., Co., 114 Fed. 80, 52 C. C. A. 25, 57 h.' 
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R. A. 696. We can glve effect to the intention of the parties "only 
through the words they employ." Woolsey v. Ryan, 59 Kan. 605, 54 
Pac. 664. Nor does this document afford the sHghtest reason for in- 
voking paroi or other extraneous évidence for its explanation, interpré- 
tation, modification, or enlargement. Cf. Church v. Proctor, 66 Fed. 
240, 13 C. C. A. 426. 

[2] If the parties' words mean that PubUshing Company was ex- 
pected to demand what paper it wanted, when and if it wanted the 
same, up to 400 tons in one year, the contract is opeil to the fundamen- 
tal objection noted in Burgess, etc., Co. v. Broomfield, 180 Mass. at 
page284, 62 N'., E. 367: 

"\Vl)eu the only considération Is one by way of mutual promises, if the 
plaintiff [vendee] is under no obligation in the matter, there is no considéra- 
tion for the promise of défendant [vendor], and his promise is nudum pactum." 

And the language of Crâne v. Crâne, 105 Fed. 869, 45 C. C. A. 96, is 
very apt, for where the so-called contract "leaves it practically optional 
with the purchaser to increase or diminish his orders with the rise or 
fall of priées, as may be most to his advantage and the corresponding 
disadvantage of the seller," it is void for lack of mutuality. 

Apart from ail other considérations, the- contract is not to be voided, 
except of necessity; "ut res magis valeat," etc., is a good rule, even in 
respect of private writings. But the same rule works against plaintifï's 
position as pleaded and avowed in argument; for if the agreement is 
merely for the sale of 400 tons of paper, why were so many words em- 
ployée!, which the parties must once hâve thought possessed of mean- 
ing, and why are they now tobe cast aside ? 

Yet this document is clearly either what plaintiff says it is, or it is 
a requirement contract. It is said that it cannot be the latter, because 
Publishing Company had never made rotogravUres, and, as its press 
was not quite ready at date of contract, there was then no business in 
being, having any demand for which the paper would be a supply. This 
is refining too miKh on the phrase "requirements of a business." Plain- 
tiff had a business appropriate for rotogravure work, in the sensé that 
such enterprise woukl be a legitimate natural department thereof. If 
a merchant long dealing in plain cottons conclades to stock also with 
colored cottons, he would be fully justified in contracting for his "re- 
quirements" in colors. His old business furnishes a measure or 
standard ; and the same must be true in this business. 

If, as was certainly then thought by its officers, plaintifï had a busi- 
ness with legitimate requirements, the words used plainly import a re- 
quirement contract, unless the words "estimated at 400 tons" hâve 
taken ail meaning out of the rest of the document. It bas not hitherto 
been necessary to consider this point in this circuit. The record in 
Munson v. Grimwood, 249 Fed. 722, 161 C. C. A. 632, only enabled us 
to point out that a contract might be for requirements when certain 
testimony excluded at trial was considered ; and Manhattan, etc., Co. 
V. Richardson, etc., Co., 113 Fed. 923, 51 C. C. A. 553, was a plain re- 
quirement contract without estimated Hmit. 

When by formai contract or a séries of writings more than one meas- 
ure of an amount or quantity is given, it is the duty of the court to 
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ascerfain, in Justice Holmes' happy phrase, what is the "obviously 
dominant measure" to be applied in respect of such amount or quantity. 
Smoot V. United States, 237 U. S. 42, 35 Sup. Ct. 540, 59 L. Ed. 829. 
We think that this contract itself furnishes as the dominant measure 
the quantity Publishing Company's rotogravure business needed dur- 
ing the contract year. That what was needed could not be exactly de- 
fined at the year's beginiiing is the very essence of a requirement con- 
tract. 

[3] Nor does the insertion of an estimated total change, per se, the 
nature of the agreement. In Marx v. American, etc., Co., 169 Fed. 582, 
95 C. C. A. 80, there was such a total more accurately stated than in 
the présent instance, yet it was held thât the vendee was entitled to his 
requirements, though they exceeded the estimate; while in Tancred v. 
Steel Co., 15 A. C. 125, the contract was for the steel required in the 
construction of a great bridge, whereof the "estimated quantity" was an 
exact number of tons, and it was held that the vendor had thereby se- 
cured the right to supply ail the steel .required for the bridge, though 
it tumed out to be far more than the engineer's estimate. See, also, for 
numerous citations, Loudenback, etc., Co. v. Tennessee, etc., Co., 121 
Fed. 298, 58 C. C. A. 220, 61 L. R. A. 402. The agreement before us, 
not being void, is a requirement contract, under which plaintiff in 
error received more than it was entitled to. 

j The judgment below was right, and is affirmed, with costs. 

] " ... 

WARD,. Circuit Judge (dissenting). The gênerai rule is that an 
executory contract of sale must state the quantity of goods to be de- 
li'Vîérçd in order to be binding upon the parties. There is an exception 
that, where there is an established business, the parties may make a 
binding contract for the supply of articles necessary to the require- 
ments of that business. This is on the principle that the quantity is not 
left in the air, but is capable of a more or less reliable estimate. "Cer- 
tum est quod certum reddi potest." Such a contract is not a mère 
wish, will, or want contract. 

In the language of the contract under considération there is pure 
SUrplusage, whether it be construed as a requirement contract or as a 
contract for 400 tons of papef with a reasonable variation one way or 
the other. In the former case the estimate is perfectly useless. ; Brâw- 
ley V. United States, 96 U. S. 172^ 24 L. Ed. 622; Smoot v. United 
States, 237 U. S. 42, 35 Sup. Ct 540, 59 L. Ed. 829; Marx v. Malting 
Co-j^^ 169 Fed. 582, 95 C. C. A. 80. In the lâtter case the référence to 
reqûil^ment is perfectly useless. Budge v. Smelting Co., 104 Fed. 498, 

,43 C. C. A. 665 ; Mun3on v, Grimwood, 249 Fed. 722, 161 C. C. A. 632. 
This contract, exeeuted. December 31, 1915, covered a year from 
February 1, 1916, to January '31, 1917. I think it cannot be regarded 
as a requirement contract. The adverlture was a new one. Although 
,the Publishing Company had published suppléments, it had never done 
so on a rotogravure press. When it made the contract, it had no suçh 
press, and did not get one ready to print for some three months after 
the contract was exeeuted. How much paper would be required de- 

(pended upon how many orders the company could get for this particu- 
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lar form of supplément. Of course, any estimatè on the part of the 
Paper Company at the time the contract was executed would havé been 
pure conjecture, and the Pubhshing Company could come very Uttle 
nearer. It thought 400 tons would be less than its requirements, and 
that it would need three rotogravure presses ; whereas the event proved 
that it only used about 83 tons for thèse suppléments, and never needed 
more than one press. 

The Paper Company drew the contract and inserted the quantity as 
450 tons, which the Publishing Company before exécution changed to 
400 tons, saying that, if more were needed, it "would take up the 
matter with you later." Subsequently the Paper Company wrote, com- 
plaining that the Publishing Company had taken but 112 tons, while 
"the contract is for 400 tons o£ paper, which, is at the rate of ,33 tons 
a month." The Publishing Company wrote that the contract was for 
400 tons for the year ; no monthly délivery being' specified. It appears, 
therefore,' thàt at the time the, contract was executed and for months 
afterwards the parties treated it as for 400 tons of paper, and not as 
for the requirements of the Publishing Company's business, whateyer 
they might be. Indeed, not until Nbvember did the Paper Company 
claim that its obligation was to deîiver, not 400 tons of paper, but only 
so much as the rotogravure business of the Publishing Company ,re- 
quired. 

I think the judgment should be rêver sed. 



NEW YORK, N. H. & H. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Novembor U, 1920.) 

No. 30. 

1. Internai revenue '^='9 — Cftrporation tax ; "paiil-up capital stock" does not 
include premium reeeived above par value. 

In Corporation Excise Tax Aet, § 38(2), authorizing corporation to 
deduct from gross ineome interest paid within the year on indebtedness 
not exceedin^ Its paid-up capital stock outstandinff at tlie close of the 
year, "paid-up capital stock" means its outstanding capital stock at par 
value, plus any amount received as partial payment for stock not yet is- 
sued, and does not include any premium it may hâve received for stock 
sold above par value. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Paid Up.] 

3. Constitutional law <S='229(3) — Equal protection of laws not denied by tax 
on corporations depending on method of issuance of stock. 

The provision of the Fourteenth Amendment, which entitles ail per- 
sons to equal protection of the laws, as applied to taxation, only re- 
quires that a statute shall operate on ail allke under the same circum- 
stances, and a statute imposing a tax on corporations is not invalid b.e- 
cause the tax is greater on one corporation than another, owing tb thC; 
différence in the methods of is.suing their stock. 

In, Error tb .the District. Court of tbe United States for the District 
,of Connecticut. •,,,:.''., 

ÊS'Poi' other casés' see samé iopltf ii'KBY-NUMBER in aU Key-Numbered Dlgesla & lodeïés 
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Action by the UniteS States against the New Yort, New Haven & 
Hartford Railroad Company. Judgment for the United States, and 
défendant brings error. Affirmed. 

For opinion below, see 265 Fed, 331. 

Ttils suit Is brought by the government to recover for excise taxes for the 
taxable years endlng December 31, 1909, 1910, 1911, and 1912. The taxes 
were levied pursuant to section 38 of the act of Congress approved August 5, 
1909 (36 Stat. 112). 

The plaintiff In error Is a railroad corporation organized and existing un- 
der the laws of the state of Connecticut and commonwealth of Massachusetts. 
In 1889 the Législature of the state of Connecticut authorized the plaintiff in 
error to Increase Its capital stock, wlth a proviso that no stock should be Is- 
sued for less than $100 i>er share. It is provided by the gênerai laws of the 
state of Connecticut that the capital stock should be Issued in such a man- 
ner as might be provided by the Railroad Commission of that state. Title 
26, § 3664, Rév. 1902. The capital stock was issued at the par value of $100 
per share, but a very considérable number of shares were issued to stockhold- 
ers for sums in excess of $100 per share. Thèse shares were sold to the pub- 
lic generally and stoekholders who subscribed. The priées at which they 
were sold varled from $144 to $58 per share. The moneys were paid into 
the treasury of the Company ; the purchaser not receiving a stock certiflcate 
until the full amount thereof, as subscribed, was paid to the corporation. 
Some were paid for in installments, and, in the intérim, negotiable part-pald 
recelpts were Issued for the sums as paid. 

In four counts, the complaint alleged amounts were received by the plain- 
tiff In error over and above the priée of $100 per share in the years men- 
tloned, and it is upon the basis of thèse total sums that the government 
claims the plaintiff in error wrongfuUy deducted from its full tax (in mak- 
ing up its tax returns) interest, as actually paid within the year, on its 
bonded or other indebtedness, clalmlng the premium paid constituted part of 
the paid-up capital stock. Prior to July 1, 1909, which was the date on 
which the flrst uniform rules of accounting issued by the Interstate Com- 
merce Commission became effective, no uniform method of accounting was 
followed by the railroad corporations relative to setting up or disposing of 
the excess amount over the par value received from sales of their capital 
stock. 

The régulations of the Interstate Commerce Commission required that aft- 
er July 1, 1909, ail sums received by steam railroads in excess of $100 a 
share for capital stock should be set forth in a "premium account." This 
the plaintiff in error did. Its profit and loss account disclosed the 
amounts paid in excess of $100 per share prior to such date. The plaintiff 
in error claimed the right of deducting for interest actually paid within the 
year to the full extent of this sum. 

H. J. Hart, of Bangor, Me., and W. W. Meyer, of New Haven, 
Conn., for plaintiff in error. 

Edward L. Smith, U. S. Atty., and Allan K. Smith, Asst. U. S- 
Atty., both of Hartford, Conn. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). [1] 
By an act of Congress approved August 5, 1919, it was provided: 

"That every corporation * * • organized for profit and having a capi- 
tal stock represented by shares * * » shall be subject to pay annually a 
spécial excise tax with respect to the carrying on or doing business by such 
corporation * * * équivalent to oiie pei" centùm upon the entlre net in- 
come over and above flve thousand dollars received by it from ail sources 
during such year," * * • and that ."^uch net Income shall be ascertalned 
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by dedncting from the gross amount of the income of such corporation, 
*' * * received within the year from ail sources, * ♦ * (3) interest 
actually paid within the year on its bonded or other indebtedness to an 
amount of such bonded and other indebtedness not exceeding the paid-up 
capital stock of such corporation, * * * outstanding at the close of the 
year." 

The question presented is : What did Congress intend by the phrase 
"paid-up capital stock outstanding at the close of the year"? The 
plaintiff in error contends Congress intended to include as part of the 
paid-up capital stock ail the moneys paid by the stockholders for their 
stock, including the sums paid in excess of $100 per share. The de- 
fendant in error claims^the term "paid-up capital stock" refers to the 
total par value; that is, $100 for each share. The plaintilï in error 
treated the surplus above $100 as a premium paid for; before 1909, 
in its books, it was accounted for in its "profit and loss account." 
After that, it was treated as in its "premium account." The excess 
paid in price is, in f act, a premium paid for the stock ; for when such 
shares of stock are àt face value, they are at par, and when more is 
paid, they are above par or at a premium. The total of the par value 
has always been considered capital stock. The term "capital stock" 
bas thus been used, not only in banking and commerce, but in the cor- 
poration acts in the several states. FuU force and effect must be given 
to the term "paid-up" as used in the statute, and its use in connection 
with "not exceeding." We think the employment of thèse words made 
the intention of Congi-ess clear as obviously meaning paid up to par 
value, and not exceeding that. The premiums received were used, in 
carrying on the business of the corporation, as if surplus. The Circuit 
Court of Appeals for the First Circuit has recently had the same ques- 
tion presented, and approved the reasoning and conclusion of the 
District Judge below. B. & M. R. R. v. U. S. (C. C. A.) 265 Fed. 
578, opinion below U. S. v. N. Y. N. H. & H. R. R. Co. (D. C.^ 265 
Fed. 331. 

[2] But it is argued, on this writ of error, that the interprétation 
placed upon the provisions of the Excise Tax Law is in violation of 
the Fourteenth Amendment of the Constitution of the United States, 
in that it dénies to the plaintiff in error equal protection of the law; 
the contention being that the interprétation results in gross discrimina- 
tion as between corporations of the same class and engaged in the same 
kind of business. It results, it is claimed, in unequal and ununiform 
taxation as between similar corporations merely because of the manner 
in which such corporations may hâve issued to them their shares of 
capital stock, even though such corporations may hâve received identi- 
cally the same amounts of money from their shareholders and are en- 
gaged in identically the same kind of business. 

It is said that under this ruling a corporation in the same kind of 
business, which has stated its par value of stock as $100 per share, but 
issues 10,000 shares at $150 per share, or for a total of $1,500,000, 
can, under this interprétation, deduct from its gross income interest 
on an indebtedness of but $1,000,000, whereas a competitor in the 
same business and locality, without par value, and which has received 
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from. its stockholders for 10,000 shares a total of $1,500,000, can de- 
dttct interest on an indebtedftess of $1,500,000, or on 50 per cent, more 
of its 'indebtedness than its competing corporation ; and it is f urther 
contended that iî a third corporation bas stated $200 per share as the 
par value of its stock, and bas issued part-paid stock certificates for 
10,000 sbares àt $150 each, it will bave reçeived from its stockbolders 
$1,500,000, or on 50 per cent, more indebtedness tban the first compet- 
itôr named. Thus tbe contention îs advanced that the différence in the 
détail and issuing stock results in substantially greater tax burden on 
crie corporation than on a competing corporation engaged in the same 
business. i ' . 

'■■ ï^here must be no discrimination of one as against the other in the 
.sattie class, and the method for the assessment and collection of taxes 
must be consistent with natural justice. Mich. Central v. Powers, 201 
U. S. 245, 26 Sup. Ct. 459, 50 L. Ed., 744. , The quality and uniformity 
in taxation means only that the same imeans and methods of itaxation 
shall be applied. It does not require that it shalloperatie uniformly on 
everybody. The piirposei is to-secure geographical uniformity, Ken- 
tucky Tax Cases, 115 U.S. 337, 6 Sup. Ct.. 57, 29 L. Ed. 414. Assum- 
ing that Congress had the power. to enact a corporatiop excise tax, it 
could, if it so desired, allow déductions from the grossrtâmount of the 
incôme of^any corporation when an excise tax was being laid, the mode 
of accompli shing this under. the statute is due process of law. That be- 
ing so', the provisions as. to securing equal protection pf the laws .is not 
violated by any diversity in the; jurisdictiOn. Ail the persons within 
the terri toHal limits of the opération of the law haye equal right, in 
like cases and under like circumstancés, to resort to them for redress. 
The f act that there exist so many inequalities due to the method em- 
ployed by the particular : incorporation did not invalidate the act. 
Giozza V. Tiernan,: 148 U. S. ,657, 13 Sup. Ct. 721, 37 L. Ed. 599. 

Congress may impose différent spécifie taxes upon différent trades 
and professions and vary the ratés of excises upon varions products. 
It may tax real estate and Personal property in a différent manner. 
It may !tax visible property only; and not tax securities for payment of 
money. It may allow déductions for indebtedness or not allow them. 
S uch 'régulations of this character, so long as they proceed within res- 
sonable limits and gênerai usage, are within the discrétion .of Congress. 
The're is no précise application of the rule of reasonableness of classifi- 
cation, and the rule of equality permits of many practical inequalities. 
jThe rule of equality under the Constitution only requires that the 
law imposiing it shall operate 6n ail alike under the same circumstancés. 
The différences hère permitting déductions are not arbitrary, because it 
is determmed by an establiâhed value, namely, the par value of the 
capital' stpçk. '.,..,. 

Weiare of the.opinion that the act of Congress has been properly in- 
terpreted and applied by;the. court below, ,, 

The judgment is affirjned., , - ■; - 
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McGOVEKN et al. V. McCUNTIC-MARSHALL co. 

(Circuit 'Court' of Appeals, Second Circuit. November 10, 1920.) 

,. >îo.'22. 

1. Reformation of instruments ©='45(2) — Proof authoriïing for fraud or inis- 
. take. 

A wrltten contract may be reformed in equity on ttie ground of fraud 
or mistake only on clear proof of the fraud or mistake or that com- 
plainant was deceived and injured tliereby. ' 

2. Reformation of instruments 'Ss=>45(2) — Changing contract for lump sum 

înto quantity contract. 

A flndiug spstained tliat défendants were uot entitled to reformation 
of a contract by plaiutifi: to fabricate and furnish to défendants tlie struc- 
tural Steel for construction of a section of sùbway, for a lump sum, so as 
to change it into a quantity contract at a ton prlce, because plaintlte's 
proposai contained an estimate of the quantity "for érection purposes" for 
défendants' beneflt which was greater than the quantity actually re- 
quired, where it appeared that lu such estimate allowance was made for 
variations and waste,'as was proper and customary, that défendants had 
equal opportunity to make the computatlon, and tliat in making their bid 
on whlch they obtained the work they figured the cost of the steel at the 
lump suin giyen by plaintifiE. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the McChntic-Marshall Company against Patrick 
McGovern and Charles L. Perrin. Judgment,. for plaintiff, and dé- 
fendants bring error. Affirmed. 

Thomas E. Conway and Thomas E. O'Brien, both of New York City, 
for plaintifïs in error. 

Kellogg & Rose, of New York City (Abraham J. Rose and Alfred 
C. Pette, both of New York City, of counse!), for défendant, in error. 

■ Beforè WARD, ROGERS and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The plaintiff below has fecovèred' a 
}udgment of $35,100.96 damages ahd costs in an action hrought to rë- 
covCf a balancé due upon a contract between the plaintiff. below and 
the défendants below for furnishing and fabricating, by. the plaintiff 
below, structural stèel for a part of route 61 of the Broadway- Fourth 
Avenue Rapid Transit Railroad which was constructed in the city of 
New York according to thé plans and spiëcificktions furnished by the 
Public Service Commission. 

The first cause of action of the complaint alleged the rnaking of a 
contract whei-eby the plaintiff below agreed to furnish and fabricate 
the structural steel for this part of the suhway as per plans and spéci- 
fications of the Public Service Commission, for the sùrn of $173,000, 
and alleged that the plaintiff below duly performed and carried eut the 
said contract on its part, and furnished, fabricated, and-delivered ail 
thè structural steel required under said contracit, 'and that the defend- 

®=sFor otbei cases «ee.same topic & KBY-MUMBER in ail Key-Numbered Dtgests &. Indexes 
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ant below accepted the same after inspection by the Public Service 
Commission. It is alleged that the amount sued for is the balance due. 

In a second cause of action a claim for services rendered and mate- 
rials furnished amounting to $2,538.36 is sued for. The answer ad- 
mits ail the allégations of the complaint, but sets up as a partial défense 
that the plaintiff below, having knowledge of the intention of the de- 
fendants, below to make a bid for constructing route 61, solicited from 
the défendant below and contracted for the structural steel work re- 
quired in the event that the défendants below obtained the contract. 
It proposed a lump sum contract of $173,000 and represented to the 
défendants below that it had accurately calculated the tonnage required 
by the Public Service Commission's plans and spécifications, and that 
the amount required was 1,966 tons, divided as follows: 500 tons for 
subway; 1,310 for the elevated; and 156 tons for air shafts — making 
the price per ton about $88, which it is alleged, is a fair and reason- 
able market Value therefor. It is alleged that the représentations were 
made for the purpose of inducingthe défendants below to rely thereon, 
and that the défendants below, relying thereon, after the award of the 
construction contract to them, entered intp' this agreement, for a breach 
of which this suit is brought. It is alleged' that thèse représentations 
were f aise in that the tonnage required was only 1,589 tons and only 
that number of tons was delivered; further, that 48 tons were dis- 
covered by the défendants below after the exécution of the contracts 
to be unnecessary, and that the défendants below consented to disregard 
this amount of tonnage as a reasonable variation and agreed to accept 
1,918 tons in fulfillment of the contract and to pay therefor $173,000 
making a rate of $90.20 a ton, and that upon discovery that the actual 
tonnage was only 1,589 tons, the défendants below demanded that the 
plaintiffs below accept in fulfillment the sum of $143,409, representing 
a price of $90.20 per ton for 1,589 tons, and tendered to the plaintiff 
below the balance due and unpaid, which was then only $1,559.21. It 
is alleged that the plaintiffs below refused to accept said sum. The an- 
swer then prays that the défendants below be entitled to a reformation 
of the contract so as to make the price named $143,408.98, instead of 
$173.000. To this a reply was interposed setting forth a déniai of this 
partial défense. 

The district judge, as a chancellor, heard the proofs ofïered to sus- 
tain this défense on the plea for a reformation of the contract. He 
thereafter directed a judgment to be entered in favor of the plaintiff 
below. 

The contract sued upon consists of a proposai contained in a letter 
of the plaintiff below dated July 12, 1916, and its acceptance a letter 
of the défendants below dated August 12, 1916. The offer of the 
plaintiff below was for the— 

"new structural work coverlng the subway and elevated work of route 61 for 
the New York Public Service Commission * * • for $173,000 for which 
we will fabrlcateand furnish the new structural steel work in accordance 
with the plans and spécifications prcpared by the Public Service Commission, 
f. o. b. cars, our works, with présent rate of freight allowed to New York." 
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The proposai included: 

"The structural steel work In tlie subway from Vernon avenue to Hancock 
Street, an'd in the elevated portion from abutment west of Marion street to tlie 
approaeh of tlie Qucensboio Bridge, east of William street. * * * For 
the beneflt of the érection we give subdivision of the weight : 

Air shafts 156 tons 

Subway 500 tons 

Elevated work 1,310 tons 

"For your information the quantities and lump sum bid are based on the 
eteel work shown as 'new work' only on the bidding plans. We bave included 
none of the work shown on the dotted Unes In the plans." 

The défendants below were successful in having awarded to them 
this work for $4,494,797. The contract between the city of New York 
and the défendants below was executed on April 11, 1916. The next 
day, the défendants below wrote: 

"We hereby accept your proposai to us dated July 12, 1916, for furnishlng 
and fabricating the structural steel for route 61, part of the Broadvv'ay-Fourth 
Avenue Kapid Transit Railway. Said proposai includes and requires you to 
furnish structural steel for the 

"Subway from Vernon avenue to Hancock street. 

"Elevated portion from abutment west of Marion street to the approaeh of 
the Queensboro Bridge, east of William street. 

"Shafts on the Manhattan side and Blackwell's Island shaft. 

"Sump west of the Blackwell's Island shaft. 

"AU as per plans and spécifications included in our contract with the Pub- 
lic Service Commission for the First District for constructing the subvi^ay 
route aforesaid. • * ■* 

"AU for the sum of one hundred and seventy-three thousand dollars ($173,- 
000 ) , f . 0. b. cars, at your works, with f reight allowed to include lighterage 
limits New York City." 

It is not questioried by the défendants below that the structural steel 
was supplied for route 61, as required by the plans and spécifications 
referred to in the contract. Bills were tendered on a per ton basis 
during the progress of the work and payments were made. This was 
pursuant to the terms of payaient, to wit, cash within 45 days from the 
date of each shipment. 

On July 12, 1917, the défendants below oflfered objection for the 
first time to the bill rendered, calling to the attention of the plaintifï 
below that tonnage was figured at $96 per ton, whereas the contract 
implied in the summary of a lump sum bid was $90.20, to which letter 
the plaintifï below replied that its estimating department had used a 
différent pound price on différent classes of the work, but that it was 
a lump sum contract and that this différence would be adjusted in 
the final invoice. Later, on October 5, 1917, the défendants below 
wrote to the plaintifï below requesting that a final bill be sent and stat- 
ing that the original estimate was for 1,966 tons, and later revised as 
1,918 tons at 4y5cents a pound, making a total of $173,000 or $90.20 
per ton, and that such unit priées so given were based upon an esti- 
mate of 1,918 tons, and that the total tonnage would not exceed 1,607 
tons, which, at $90.20, woùld bring the total to $144,000 instead of 
$173,000 when the estimated figure of 1,918 was used, to which letter 
the plaintifï below replied that the contract was on a lump sum basis 
and that'it would not change it to a pound price job. There was con- 
269 F.— 58 
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siderable correspondence thereafter, but the above wa's the attitude às- 
sumed by each and payment was not made. This action, was then in- 
stituted. 'i'n : ■ 

[1] The liability of the défendants below is clear, and thé judgment 
was correctly directed unless the évidence offered td support the partial 
défense requiredthe judge below to xefqrixi the çontrsct. .The burden 
rested upon the défendants below to overcome the presumption that 
the contract was actually made and conformed to the intention of the 
parties and was not entered into by mistake or fraud. Atlantic Co.v. 
James, 94 U. S. 207, 24 h. Ed. 112;' ïïowland'v. Blake, 97 U. S. 624, 
24 L. Ed. 1027. It is only in a clear case and only when the fraud is 
made to appear clearly that the court should cancel an execùted con^ 
tract or reform it in a court of equity, and, where false représentations 
are relied upon, their falsity must be proved with a certainty, and it 
must appear that the claimant has been deceived and injured by them. 
If the proofs are doubtful and unsatisfactory, or if there is a failure 
to overcome this presumption by testimony plain and convincing be- 
yond reasonable controversy, the contract vvill be held to express cor- 
rectly the intention of the parties. Howland v. Blake, 97 U. S. 624, 
24 L. Ed. 1027. The mistake or fraud claimed must be shown clearly, 
uneciuiviocally, and convincingly. Chicago R. Co. v. Belliwith, 93 Fed. 
437, 28 C. C. A. 358. A mistaken prophecy or an opinion or a mistaken 
belief relative to an uncertain future eyent is not sufficient. One who 
contracts and relies upon opinions or belief s must necessarily take the 
risk of the conjecture and mistake which may be embodied in the agree- 
ment he makes. Chicago R. Co. v. Wilcox, 116 Fed. 913, 54 C. C. A. 
147. 

[2] A review of the happenings as disclosed by the évidence preced- 
ing the making of the contract indicates some conjecture and uncer- 
tainty as to the tonnage. Evidence was- offered' in. support of the 
claim of the défendants below that the true intention of the parties was 
otherwise than expressed in the contract, also. that :there -was a mistake 
in reaching the price expressed in the contract,. also'tending to show 
that the agent of the plaintiff below- solicited the ordei" f or the sale 
in question, and^that a lump sum bid was agreed upon providing the 
défendants. below would accept such without compétition, and that the 
plaintiff below Would give the very lowest market price for the steel 
and would submit to the défendants below the shop estimâtes showing, 
in détail, how ithe .priées that they bid had. been reached. Upon thèse 
conditionSiitliei défendants below say they entered into the contract. It 
will be obServed that ,no such conditions- were incorporated in the 
offer and acceptance which make up the contract. ' Furither, i it is said 
that in conversation, with one of the défendants below the agent of the 
plaintiff below' stated,' over the téléphone, that he had made a written 
mémorandum while standing at the téléphone and that thei price would 
be $88 per ton, fùrnishing 1,966 tons of; steel. The défendants below 
never recéived thé shop estimâtes, although one of thteffl: claimed that, 
after complaining about it, ; they were promised to him. Orie of the 
défendants below testified that, after requesting a copy of the shop 
estimate, he did receive it, and that the paper showed a total tonnage 
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of 3,836,000 pounds, which, at $4.10, prodiiced $157,000, and with the 
10 per cent, added made up the total sum of $173,000. Later it ap- 
peared that there was a discrepancy amounting to 48 tons as to the 
estimated weight, and allowance therefor was made. It wâs also tes- 
tified on behalf of the plaintiff below that prior to entering into the 
contract the défendants below did net figure the tonnage as required 
by the plans of the Public Service Commission, but depended upon 
the weight which was given by the plaintifï below, ahd this was their 
only means of determining the fairness ofthe price. 

The défendants below offered further proof of an expert charaeter 
that the plans and drawings furnished by the Public Service Commis- 
sion were Sufficient for an actual estimâte of the tonnage to be rtiade, 
and that tl^e outside variation for a compétent estimator tô make 
would be limited to 5. per cent. Much of the testimony given by the 
défendants below was denied by the agent who brought about the con- 
tract. He denied soliciting the business, but statéd, on the contrary, 
that the défendants, below éought the plaintifï helow to make a lump 
sum bid and afterWards a lump sum bid wà'j submitted.- ; 

It was denied that a condition, was imposed that the défendants be- 
low should accèpt the bid of the plaintiff below withoût compétition, 
or that by reason thereof the very lowest price for steel was to be, sub- 
mitted tô them, together with the shop estimâte showing in détail how 
the price has been'reached. , . "" 

The agent of the plaintiff below testified th^t whèn one of the de- 
fendants below statëd* that he would need the weight for the érection, 
and that since the érection was to be made by the défendants below, the 
weight was given for their sole benefit, and that the quotations con- 
tained in the letter of accpp.tance above as to tonnage was for this 
purpose. The agent of the' plaintiff below further denied that he stated 
the price was fixèd^t $88 a ton in estimating as to the lurhp sum. The 
engineer ùf thé plaintiff ^bélow testified, in détail as to hOw he made up 
his esiimate of the steel required, a;mounting to 3,947,261 pounds, and 
alsb as to how he açcounted for 767,529 pounds therein which did not 
appear in the shipping weight. The tabulation is as follows : 

Original estimâte , 3,947,201 Ibs. 

Shipping weight 3,179,732 " 

.Différence - , .'. . 767,529 Ibs. 

Material saved.in, flctailing 148,580 ll)s.. 

Matetial estimatet} longer tban roqnîrod ',)2,.")4r) " 

Déductions due to uée' of old material 75,200 " ' , 

Material lost in fabrication 08.700 " 

MlU underrun , 8,990 " 

Error in estimâte ,/.;.......... 12,300 " 

Material added, to take care of condition of iincer- 

tainty of old work. ; . 180,000 " 

Différence due to 5 per cent, variation in estimating 119.071 " 

Material : estimated but not furliighed ....... ..... 87,270 " 792,782 Ibs. 

Excess ■25;253 Ibs. 

It was uponi thèse contingencies that the plaintiff below figured in 
makingits lùmp sum bid, and it iâ' .stated the bid was made' up as-care- 
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f ully as coiild be done trader the plans given to the plaintiff below and 
in the time allowed. The engineer testified that he believed the bid to 
be true and honest, and that it was necessary for him to take into con- 
sidération thèse contingencies together with the broad interprétation of 
the spécifications, which was permitted to the engineers who passed 
upon the work for the Public Service Commission. 

There are some other circumstances which establish abundantly the 
claim of the plaintiff below that the bid was for a lump sum price and 
the parties so intended it, and that there was no mutual mistake by ei- 
ther of the parties, or misrepresentations by the plaintiff below. 

In addition to the presumption that the contract was fairly executed 
and represents the intention of the parties, there was no. évidence to 
indicate that it was hastily drawn or that opportunity was not afforded 
for deliberate action and a full considération and understanding of 
its terms. After negotiations were commenced for the submission of a 
bid, it was eight days later before the bid was submitted, and it was 
not until a month later that the bid was formally accepted by the de- 
fendants below. The figure of $173,000 was used by the défendants 
below in their bid to the city. The estimate sheets offered in évidence 
indicate that the work was estimated in the ordinary course of busi- 
ness of the plaintifif below in its estimating department, by men it had 
employed for this class of work. The allowances which were made for 
contingencies seem to hâve been proper and usual. It also appears that 
the plaintiff below submitted a similar bid to a competing bidder for 
the city's work. And it is expressly provided in the letters of accept- 
ance of the bid that the tonnage quoted was for the purpose of érection. 
Undoubtedly this was submitted as an accommodation to the défend- 
ants below for the défendants below performed this work. 

This évidence presented a question of fact for the District Judge. 
Although the findings of fact of the judge sitting in equity are not 
conclusive on us on appeal, they are presumptively correct and persua- 
sive unless an error of law or the finding is clearly against the weight 
of the évidence. Such findings will not be disturbed. This rule is 
especially applicable where the évidence was heard orally by the chan- 
celier and he had a chance to observe the witnesses and their demeanor 
while testifying, and thus be able to détermine their credibility and 
the weight to be given to their testimony. U. S. v. Grasscreek Oil & 
Gas Co., 236 Fed. 481, 149 C. C. A. 533; Espenschied v. Baun, 113 
Fed. 793, 53 C. C. A. 368; Estep v. Kentland Coal & Coke Co., 239 
Fed. 617, 152 C. C. A. 451. After entering into a solemn contract as- 
suming obligations, where opportunity was afforded the défendants 
below to avail themselves of estimating to détermine the tonnage re- 
quired, which was equal to that of the plaintiff below and as a:vailable 
to them, they should not now be relieved of their obligations in a court 
of equity because of their inattention or carelessness. 

In Slaughter v. Gerson, 80 U. S.' (13 Wall.) 379, 20 L. Ed. 627, it 
was said: 

"Where the means of knowledge are at hand and equally avallable to both 
parties, and the subject of purchase Is alike open to their inspection, If the 
purchaser does not avail hlmself of thèse means and opportunities, he will 
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not be hcard to say that he bas boen decelved by the vendor's mlsrepresenta- 
tions." 

Apparently the défendants below are a substantial contracting firm 
which succeeded in obtaining a very large contract from the Public 
Service Commission, and are not in a position to readily complain that 
they hâve been overreached by the plaintiff below. They willingly 
signed an acceptance of a lump sum bid, and if they did that, without 
examining the plans and determining the amounts required by them- 
selves, their failure so to do cannot now be said to be a mistake or an 
imposition upon them perpetrated by the plaintiff below. 

The judgment is affirmed. 



THE LAFAYETTE (flve cases). 
Appeals of COMPAGNIE GENERALE TRANSATLANTIQUE. 

(Circuit Court of Appeals, Second Circuit. November 10, 1920.) 
Nos. 15-19. 

1. Collision i&^'dd — Steamship in fault for running ilown sailing yacht. 

A steamsliip, wblch, when going at a speod of 14 miles lu New York 
Bay on a calm, clear, moonligUt nlglit, ran down and sank a sinall sloop 
yacht on a crossing course and carrylng proper lights, held In fault for 
not keeplng an efficient lookout; the yacht, wblch kept her course ana 
speed, as required by the rules, held not In fault for not showlng a flare, 
as permitted, but not required, by article 12 of the Inland Rules (Comp. 
St. § 7885), her navigator, who saw the steamship when two miles away, 
havlng the rlght to suppose, until too late to prevent collision, that she also 
saw his vessel and as the burdened steam vessel would keep out of hls 
way. 

2. Collision <^=>i9 — Steamer in fault nuist make strong case against sailing 

vessel. 

Where a steam vessel was clearly In fault for a collision with a salliug 
vessel, a strong case must be niade out, if the sailing vessel is to be beld 
also in fault. 

3. Collision ®=>108 — Unsldllful navigation in extremity not fault. 

If one vessel places another in a position of extrême danger througb 
wrongful navigation, the other is not to be held in fault If she is not navi- 
gatcd with perfect sklU and présence of mind. 

4. Négligence <S=>93(1)— Contributory fault »f navigator not imputed to pas- 

sengers. 

The négligence of the navigator of a private yacht, contrlbiitlng to a 
collision, cannot be imputed to other persons on the vessel by hls invita- 
tion, but who had no coutrol over Us management. 

6. Adnûralty <S='51 — Suit in rem for Personal injuries in collision does not 
abats by deatli of libelant. 

A suit in rem against a vessel for personal Injuries sustalned in a 
collision does not abate by the dcath of the libelant. 

6. Admiralty <S=»26 — Bigbts arising from maritime tort govemed by maritime 
law. 

A suit In rem arising out of a maritime tort, glving rise to a maritime 
lien, is not subject to the rules of the common-law courts, ndr to state 
sta tûtes. 

fi=9For other eues see same topic & KEY-NUMBER In ail Key-Numbered Dlgest» à Indcm 
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Appeals from the District Court of the United States for the South- 
ern District of New York. 

Separate suits in admiralty for collision by Augustus S. Meeker, by 
G. Malcolm Knox, by Harôld Haas, by Charles Haas, as executor of 
Henry Haas, deceased, and by Augustus S. Meeker, as administrator 
of Mary Agnes Meeker, against the steamship Lafayette; the Com- 
pagnie Générale Transatlantique, claimant. Decrees for libelants, and 
claimant appeals. Affirmed. , ' ' 

Joseph P. Nolan, of New Yprrk City, for appellant. 
Choate, Larocque & Mitchell, of New York City (Joseph L,arocque, 
of New York City, of counsel), for appellees. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. ' The five cases grew out of the same col- 
lision, were tried together, were argued in this court together, and will 
be now,determined in one and the same opinion. Thèse cases arose out 
of a collision in New York Harbor on the night of Augùst 20, 1916. 
The collision was between the steamship Lafayette and the sloop Drift- 
er, which was struck on the starbpard side just forward of the cock- 
pit and eut through, dividing her into two parts and causing her to 
sink immèdiately. The libelant Meeker was the owner of the sloop 
yacht Drifter. She was 34i/j feet in. lerigth, and her beam was 11% 
feet. She is described as havijag heen a heayily built boat, with oak 
timbers and a cedar bottom. The jib vvas rather small, and the main- 
sail was a very large' ohé. '"' 

The steajnslîip, Lafayette is ài^'pçean-going! stçamship, registered un- 
der the laws of the republic of France, and engaged in the carriage of 
niails and pa^sengers betw.eeq ports in France and the port of New 
York. The steamship is owned by the Compagnie Générale Transat- 
lantique, whiçh filed a pétition under' the fifty-ninth rUle (29 Sup. Ct. 
xlvi). 

The libelant Meeker, who was engaged in business ;in New York 
City, was aceustomed in the summer, after business hours, to sail his 
boat iïi the evening, and to sleep on board her at night On the after- 
noon of August 20, 1916, he left Berisonhurst Yacht Club, in Brooklyn, 
about 4:30 o'clock for a sail on the yacht. He was accompanied by 
his wife and his nephew, Malcolm Knox, and by two friends, Henry 
Haas and the latter's son, Harold Haas. At about i7 p. m. the Drifter 
put into South Beach, where she remained for one hoUri She started 
to return to Bensonhurst àt'8 p. m., and her side lights had been set 
and were burning brightly, and so continued at the time of the colli- 
sion. They were the régulation lights ; the green light on the starboard 
side, and the ^'ed light on the port side. They were placed on the.gide 
and at the top of the after end of the cabin, about 7Yz or 8 feet above 
the water. At 11 o'clock the Hbelant's wife, his nephew, aiid Henry 
Haas werit bëlow to the càbin to rest, while Harold Haas lay down on 
the seat in the cockpit and went to sleep. The libelant Meeker was at. 
the wheei; and from the time hé left South Beach to the tirhe ô'f the 
collision he made no change in the wheel, and kept his jib and mainsail 
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flying ail the time and his bow ,pointine. straight at Norton's Point 
Light. At about ll:30'he saw what proved to bè the Làfayette ap- 
proaching as he testified from a direction slightly forward of abéam. 
-When he first saw the Làfayette, she was two or Ùiree miles, away, and 
at that time he could see both her side lights, starboard and port, and 
up to the moment of collision, according to his testimony, he was able 
to see both her lights, and during the entire periodthe steamer kept go- 
ing on straight. 

On ,the night in question the moon was shining, the sky was clear, 
and the wind was practically calm. There was no fog. The records 
of the Weather Bureau recorded no haze, and if there had been a haze 
sufficient to obscure vision it would hâve been recorded. The pilot of 
the Làfayette was asked as to the weather conditions, and testified that 
it was a pleasant night. The foUowing is an excerpt from his testi- 
mony : ■ 

"ïhe Court: What is your recollection of the other weather conditions? A 
pleasant night? 

"Witness : A pleasant night. 

"The Court: A nice vvarm èvenlng? 

"Witness : Beautiful. 

"The Court : Any m'oon? 

"Witness : Yes, sir. 

"The Court: The moon showed up well? 

"Witness : Yes, sir. About half or three-quarters of a moon ; no fog or 
haze ; there was a slight haze on the water. 

"The Court: Any haze that prevented seeing lights, if they were good 
lights? ^ , 

"Witness : No ; I had no trouble in seeing anything ; if there was any light, 
I wouUl hâve seen it immediately, if it had been shown in my direction." 

And: 

"Q. Did you see this Drifter before the Làfayette came into collision with 
her? A. Just the moment before that. 

"Q. How did you discover that there was this vessel before you flnally 
struck her? A. I was keeping a very sharp lookout ahcad and on both bows 
for some small boat that might be there, and I discovered a small, dark object 
about a point on the bow. Immediately I ordered the engines half stopped, 
helm hard aport ; I spoke Frenoh, that's the only French I do know, 'Bâbord' 
and 'Tribord,' I said 'Tribord tout,' whicli means, in English, 'Hard aport.' 

"Q. That wouid make her head swing to starboard? A. I told tliem to stop 
the engines ; I myself took the starboard telegraph and stopped ; and the 
oflicer took the port telegraph and we stopped f ull speed astern at once ; and 
we Stopped the engines again as iiuîck as I oan tell the story, 

■Q. Uid you see any , light, on this vessel before you struck her? A. After 
l'd given the order.'Tribprd. tout,' I discovered the green light. 

' "Q. Before' that, was sho siiowing any ligtit? A. 1 did not see any iight be- 
fore that ; only the sail. 

"•Q. Çould yOu distinguish fhe sail? A. I saw à dark object; I couldn't see 
whîit it was. ■ ' . ■ ' ' 

. "Qi How close were you tp the dark objecît when yoii gave this order, 
"Tribord tout'? A. I should say from between 500'to 1,(X)() feet; Ishouldjudge 
that, t wouldn't say positively;he was golng so quickly. ' ; 

"Q. The Làfayette Was maklng good speed?'' A. Pretty good. 
/'Q. About what, would you say? A. I should say, well, ' probably 12 
thïough the w-ater. 

"The Court: And the tidè with you? ■ " 

-"Witness: Yes, sir; through the water. 

"ïhe Court: Then you were making that and the tide?- ■ 
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"Witness : And the tide. 

"Q. Twelve miles plus the tide? A. Tes, sir; the tide nins probably one 
knot or a knot and a half." 

The évidence shows, however, that the Drifter's lights were proper- 
ly set and burning, as required by the Act of Congress, approVed June 
7, 1897. 30 Stat. p. 96, c. 4 (Comp. St. §§ 7874-7909). The above 
act, in article 20 (section 7894), provides that — 

"When a steam vessel and a saillng vessel are proeeeding in such directions 
as to involve risk of collision, the steam vessel shall keep out of the way of the 
sailing vessel." 

And article 21 (section 7895) provides that — 

"Where, by any of thèse rules, one of the two vessels is to keep out of the 
way, the other shall keep her course and speed." 

[ 1 ] The Laf ayette should hâve seen the Drif ter, and' the f act that she 
did not discover her until just before the coUision shows that she did 
not hâve a proper lookout. She cannot exculpate herself under the 
circumstances of this case npon the plea that she did not see her. She 
was in fault in not seeing her, and in fault in not keeping out of the 
Drifter's way; and her fault in this case is clear and gross, and she 
must answer in damages therefor. 

But it is said that the libelant Meeker, who owned the Drifter, was 
not f ree f rom fault and should not be entitled to recover , more than 
half damages. It is said that he saw the Lafayette 10 minutes be- 
fore the collision, and that she must hâve been at that time 2 or more 
nautical miles away, and that he did nothing until just before the col- 
lision, when, seeing that a collision was inévitable, he screamed to 
those who had gone below to sleep in the cabin, "For God's sake, 
jump!" It is said that he should hâve shouted to the steamer or burned 
a flare light to hâve attracted her attention, when he saw that his 
boat was not observed, and that he could not hâve had in mind article 
10, or article 12, or article 27 of the Rules (sections 7883, 7885, 7901), 
which appear in the margin.^ But the Drifter was a privileged vessel, 
and it was her right and duty to keep her course and speed, and 
Meeker had the right to assume that the Lafayette would obey the law 
and not run him down. 

Article 10 applies to a vessel which is being overtaken, and the 
Drifter was not an overtaken vessel. Whether articles 12 and 27 hâve 
application to the facts of this case will be considered presently. The 
only other article which in express terms refers to a flare-up light is 

1 Article 10 : "A vessel which is being overtaken by another, except a steam 
vessel with an after range light showing ail around the horizon, shall show 
from her stern to such last-mentioned vessel a white light or flare-up light." 

Article 12 : "Every vessel may, if necessary, in order to attract attention, In 
addition to the lights which she is by thèse rules required to carry, show a 
flare-up light or use any detonating signal that cannot be mistaken for a 
distress signal," 

Article 27: "In obeying and construing thèse rules due regard shall be 
had to ail dangers of navigation and collision, and to any spécial circum- 
stances which may render a departure from the above rules necessary in 
order to avoid immédiate danger." 
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article 8 (section 7881) and that portion of it which relates to that 
subject may be found in the margin.^ That article relates to pilot 
vessels, and it is without application to the Drifter. 

Articles 12 and 27, as found in the Act of June 7, 1897, were not 
incorporated into the régulations for the first time in that act, but are 
found in totidem verbis in the Act of August 19, 1890, c. 802, 26 Stat. 
p. 320 (Comp. St. §§ 7837-7870), and were in force theref ore when the 
case of The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943, 
about to be considered was decided by the Suprême Court in 1894. But 
the collision in that case occurred in December, 1889, and the court, in 
deciding it, assumed that the Code of 1864 applied to it. 13 Stàt. c. 69, 
p. 58. That Code required sailing vessels to carry, as now, a green 
light on the starboard side, and a red light on the port side. And 
article 20 provided : 

"Nothing In thèse rules shall exonerate any shlp, or the owner, or master, 
or crew theroof, f rom the conséquences of any negléct to carry* llghts or signais, 
or of any neglect to keep a proper lookout, or of the neglect of any précaution 
whicli may be required by the ordinary practice of seamen, or by the spécial 
circumstanees of the case." 

The court held that the failure to use a torch under the circum- 
stanees of the case did not constitute neglect of any précaution required 
by the ordinary practice of seamen or by the spécial circumstanees pf 
the case. 

In The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943, a 
collision had occurred between the British ship Clan Mackenzie, a sail- 
ing vessel, and the steamer Oregon, in the Columbia river, which 
resulted in the sinking of the Clan Mackenzie. The latter boat at the 
time of collision was at anchor on thte edge of the ship chahnel, which 
at that point, was nearly half a mile wide. Her anchor light was burn- 
ing brightly and was properly hung in the rigging as required by the 
International Rules. The pilot and lookout of the Oregon rpistook this 
light for the Coffin Rock light, and did not discover the mistake until 
within 300 feet of the Clan Mackenzie when the helm of the Oregon 
was immediately put to port, but too late to avoid the collision. The 
light of the Clan Mackenzie should hâve been seen and distingùished 
for at least a quarter of a mile. There was a watch.oij board the 
Clan Mackenzie, who saw the light of the _ Oregon when she was 
about three-fourths of a mile away, and her huU when about one- 
fourth of a mile. The court below found that, when the watch per- 
ceived that the Oregon was heading directly for the Clan Mackenzie, 
he did not ring a bell or show a torch or a flash light. He simply 
shouted and continued shouting until just before the collision. The 
District Court held both vessels in fault, the Clan Mackenzie being in 
fault for the want of a proper lookout, for failure to ring her bell and 

2 Article 8: "Pilot vessels when engaged on.their station on pilotage duty 
shall not show the llghts required for other vessels, but shall tfârry a white 
light at the masthead, visible ail around the horizon, and shall also exhlbit 
a flare-up light or flare-up llghts at short intervais, which shall never exceed 
flfteen minutes. * » »" . 
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for the omission tb exhibit a torch. The Supi'èhfie Court reversée! the 
decrec; v ; ■ .',::■ 

In the argument before the Suprême Court it was insisted that the 
Clan Mackerizie was bound to make use of évery précaution which the 
exigencies of the case called for ; that she had no right to rely upon 
her statufory Hght, but was bound either to exhibit a torch, ring a bell, 
or in some 'other equally efficient manner call the steamer's attention 
to the fact'df her présence in the river, and stress was laid upon the 
article oî ithe International Code which provided thàt nothing should 
exonerate a ship from the conséquences of the neglect of any précau- 
tion whièh might be required by the spécial circumstances of the case. 
The Suprême Court, however, said that the lookout on the Clan Mack- 
enzie was not called upon to act until it became maniîest that the Ore- 
gon had not ohserved his light. He had a rigïït to assume that she would 
not run directly down upon him but would see his light and give it a 
proper berth ; that when it became manifest that his light had not been 
observed it was then too late to light a torch, if he had had one at 
hand, or pérhaps even to ring a bell. The court added that — 

"In View of the fincling of the Circuit Court that, if a torch or flash light 
is not; ftlreiidy prepared and at hand and I t'eady for use, it would talce flve 
minutes to obtain one from the place where they are usually kept and light it, 
we are unable to understand liow the court could hâve held the Clan Mackenzie 
liable for the nonexhlbition of a torch, unless upon the theory that it was her 
duty to keep one lighted ail the tlme." 

AIso the, court said: 

"As wehave already observed; it. Is not sufflcient for the Oregoii to cast a 
doubt upon the management of tlse Clan Mackenzie. In view of the clearness 
of her own fault, it is not unreasonable to require that she should make the 
fault of the* ô'their equally elear. This she bas fallen far short of doing." 

The foregoing case appears to dispose of the question as to the al- 
leged négligence of Meeker in t\ie instant case in not making use of 
a flare-up. Hei was not bound to doanything uritil it became manifest 
to him that. he was about to be rùn down, and then he had no time to 
get it. The exigencies of the case did not admit of his doing anything 
except to shôdt, and that he did. 

In The Fùrnessia, 154 Fed. 348, 83 C. C. A. 126, the mate of a sail- 
ing vessel, just prior to a collision in a fog, took the light from the 
binnapilè and placed'it ou the top of the house, where it was mistaken 
hy the steamer for the étern light of an overtàken vessel, in conséquence 
of which the steamer ported when she should hâve starboarded. If 
she had starboarded, she would hâve passed in safety. Judge Lacombe, 
writing for this court, said : 

"But, whatever lights were seen, the schooner obeyed the rules in main- 
talning her course and speed unchanged until thé crash came." 

And he ^Iso declared that^ — 

"We are not inclined to hold the schooner In fault because the mate, terrifled 
in the preisence of impendlng péril, lost his head so eompletely as to do the one 
thing which made the threatened catastrophe certain." 
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In The Helen G. Moseley, 128 Fed. 402, 63 C. C. A. 144, there was 
a collision at sea on a clear night between a steamer and a schooner on 
crossing courses. The lights of the schooner were properly set and 
properly burning. The steamer contended, and three of her officers, 
as well as the lookout, that the schooner was on such a course that her 
lights could not be seen in time to hâve prevented the collision. They 
did not see her lights until immediately before the collision. The court, 
composed of Judges Wallace, Lacombe, and Coxe, held the steamer, 
asi the burdened vessel, solely in fault. Those on the schooner saw 
the steamer, but thought she would change her course and keqp clear, 
and the schooner held her course. The steamer, however, came on 
vvithout apparent change, and collided with the schooner, which did 
nothing to avoid the collision. The necessity in such a case of a flare-up 
liglit is not referred to, although it is said that, if the steamer had 
been approaching the schooner abaft her beam, she would hâve been in 
fault for not exhibiting a flare-up light or a torch to a vessel so ap- 
proaching. 

In The Howard B. Peck (D. C.) 48 Fed. 334, there was a collision 
with a vessel at anchor in Hampton Roads on March 26, 1891. It was 
alleged as a fault that the anchored vessel was at fault, in that it did 
■ not display a torch, although her Hghts were properly set and burning. 
Article 12, in the exact language in which it now appears in the act of 
1897, was in the act of 1890 then in force, and proyided that eyery 
vessel might, if necessary to attract attention, show a flare-up light. 
The vessel at anchor could see the lights on board the approaching 
steamer, and the court held that therefore there was no reason why 
those in command should suppose that the lights of the anchored 
steamer were invisible to the approaching vessel, or that there was oc- 
casion for a torch. The vessel was held not in fault for not resorting 
to it. And in the case at bar Meeker, on the Drifter, had no difficulty 
in seeing the lights on the Lafayette, and he had a right to suppose that 
she saw his lights and there was no occasion for a torch. 

The court below has stated in his opinion that the use of a flare in 
this case would hâve been positively unlawful. No reason for this 
opinion is given, and no authorities are cited. As this is not a case of 
an overtaken vessel, we suppose the statement was based upon the 
theory that a flare can be used on the stern of an overtaken vessel, but 
is not to be used elsewhere, and where the vessels are approaching each 
other with ail lightg burning. It has been -held repeatedly that the 
showing of a flare-up light to a steamer approaching from forward of 
the beam is a fault. In The Algiers (D. C.) 38 Fed. 526, Judge Bene- 
dict stated the fuie that it was a fault for a schooner to display a 
flare-up light to ah approaching vessel, except when she was being over- 
taken by such vessel. The décision was under the statute of March 3, 
1885. 23 Stat. p. 438. The same doctrine is asserted in Brigham v. 
Luckenbach (D. C.) 140 Fed. 322, 329. In the latter case the collision 
•occurred in Novémber, 1904, and therefore under the-Aot qi March 3, 
1897, 29 Stat. p. 690; but no notice of that fact was tçiken in the opin- 
ion, although the language of the two acts difïers in important partic- 
ulars. It was said in that case, that, as those on the schooner saw 
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the steamer approaching, they had a right to suppose that the steamer 
had the schooner in view, and that as she was approaching from for- 
ward of the beam it should hâve exhibited a flare-up light to the steam- 
er. "But it is contended," said the court, "that when the steamer was 
very close to the schooner then, under article 12, the schooner should 
hâve shown a flare-up light to the steamer, to attract her attention. 
The tendency of the courts is to hold that the exhibition of irregular 
lights by a vessel to an approaching vessel is attended with great 
danger, as such action might tend to very greatly mislead." The 
court held that the schooner was not in fault in failing to show a 
flare-up light to the steamer at any time during her approach, or at the 
time when the vessels came together. In the view we take of the case 
it is not necessary to pass upon the question whether under the rules 
now existing the use of a flare would hâve been unlawful. It is enough 
in the présent case to say that under the circumstances hère existing 
the failure to use a flare, even if its use would hâve been lawful, was 
not in itself such an omission as should be attributed a fault leading to 
a division of the damages. 

In The Robert Graham Dun and The Excelsior (D. C.) 102 Fed. 652, 
it was decided that a schooner is not to be held in fault for a collision 
with a steamer in the night because of her failure to exhibit a flare-up 
light, where her other lights were burning brightly. It was said: 

"The conclusion that the schooner's light was neither dim nor obseured 
must be followed by a flnding tliat it is not chargeable with fault for omis- 
sion to exhibit the flare-up light. The rule permits the use of a flare-up light, 
but does not make it obligatory upon the scliooner, unless perchance the 
circumstances were such that prudence would require it." 

In The Gâte City (C. C.) 90 Fed. 314, 320, there was a collision at 
night between a steamer and a sailing vessel. The steamer was where 
she was by her own gross fault. The sailing vessel was where she was 
of right. , The lights of the sailing vessel were not seen; those of the 
steamer were. The steamer, sailing on a course a half point ofï the 
schooner's port bow, changed her course to one directly across the 
bows of the schooner, which kept its course. The fault of the steamer 
wàs obvions but it was claimed the schooner was also in fault, and 
that she should hâve shown a flash light. The court held otherwise, 
and said : 

"She was carrylng the liglits requlred by law, and was not requlred to bave 
a flash light in readiness, so that it could be sent off if à steamer chaneed to 
run across her course, with scarcely ^lore tlian a minute's and possibly a 
few seconds' warning." 

Meeker kept his course and at no time changed it. In The Nacoochee, 
137 U. S. 330, 340, 11 Sup. Ct. 122, 34 L. Ed. 687, it was claimed that 
a sailing vessel made no change in her helm up to the very moment of 
collision, and was in fault for not putting her helm hard aport when 
the steamer wàs seen to be within 40 or 50 feet of her, and that the 
collision might hâve been avoided if that course had been taken. The 
court answered it by saying that it was the primary duty of the 
schooner to keep her course, and that even if it was an error of judg- 
ment to hold her course it was not a fault, being an act resolved upon 
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f.n extremis, a compliance with the statute, and a maneuver produced 
by the fault of the steamer. The steamer was seen when 400 or 500 
feet away. 

[2] It is to be observed, in determining the question of whether or 
not there was mutual fanlt, that this case is one of collision between 
a steamer and a sailing vessel. In this class of cases the rule is that 
a strong case must be made eut if the sailing vessel is to be held in 
fault. This rule was stated in Crockett v. Newton, IS How. 581, 15 h- 
Ed. 492, where Mr. Justice Curtis said : 

"It must be remembered that the gênerai rule is, for a sailing vessel, meeting 
a steamer, to keep her course, while the steamer takcs the necessary measures 
to avold a collision. And though this rule should not be observed when the 
cineumstances are such that it is apparent its observance must occasion a 
collision, while a departure from it will prevent one, yet it must be a strong 
case vphich puts the sailing vessel in the wrong for obêying the rule. The 
court must clearly see, not only that a déviation from the rule would hâve 
prevented collision, but that the commander of the sailing vessel was guilty of 
négligence or a culpable want of seamanship, in not perceiving the necessity 
for a departure from the rule, and acting accordingly." 

[3] It is also to be observed that, if one vessel places another in a 
position of extrême danger by wrongful navigation, the other ship 
is not to, be held to blâme if she does something wrong and is not 
navigated with perfect skill and présence of mind. The Maggie J. 
Smith, 123 U. S. 349, 8 Sup. Ct. 159, 31 L. Ed. 175 ; The Nacoochee, 
137 U. S. 330, U Sup. Ct. 122, 34 L. Ed. 687. In The Nichols, 7 Wall. 
656, 666 (19 L. Ed. 157), the court declared that— 

"Mlstakes committed in such moments of péril and excitement, when pro- 
duced by the mismanagement of those in charge of the other vessel, are not 
of a character to relieve the vessel causing the collision from the payment of 
full damages to the injured vessel." 

And in The Carroll, 8 Wall. 302, 306 (19 E. Ed. ,392), the court said : 

"If there was fault on the part of the schooner, the steamer committed à far 
greater fault in sufCering the vessels to get in such dangerous-proximity at 
the moment preceding the collision, and as she has furnished no excuse for 
this mlsconduct, is chargeable with ail damages resulting from this collision." 

. And if in the présent case Meeker was guilty of a fault in not using 
à flare, when at the last he saw that a collision was imminent, his slight 
fault, due to thé gross misconduct of the Lafayette, cannot be used as 
a justification for this court's relieving her from responding in full 
measure for ail the damages she inflicted. 

When a vessel is put in great péril without any fault of her own, the 
question of hçr négligence in a sudden emergency does not dépend up- 
on whether she did everything she might hâve donc or pursued the 
test possible course. In such cases the rule iS that a mistake made in 
the agony of almost certain collision is regarded as an error for which 
the vessel that caused thè péril should alone be held responsible. 

[4] If, iiowever, we are in error, and Meeker be blameworthy the 
error ca.nnot by any possibility préjudice the claimant in any of the 
cases now before the court, except that brought by him suing in his 
individual capacity. His négligence cannot be imputed to those who 
who were by his invitation upon the yacht at the time. In the well- 
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known case of Thorogood v. Bryan, S C. B. 115, decidedin 1849, a 
passenger in a public vehicle was held chargeable with any négligence 
of its managers which contributed to his in jury, notwithstanding the 
fact that he ,had no control over the driver. That case has been over- 
ruled in England and rejected in the courts of this country. The 
theory that one who rides in a private conveyance thereby makes the 
driver his agent and is responsible for his négligence, even though 
without power to control him, is maintained in a few states. Lauson 
V. Town of Fond du Lac. 141 Wis. 57, 123 N. W. 629, 25 L. R. A. 
(N. S.) 40, 135 Am. St. Rep. 30; Kane v. Boston Elevated Ry. Co., 
192 Mass. 386, 78 N. E. 485; Omaha, etc., R. Co. v. Talbot, 48 Neb. 
627, b7 N. W. 599; Whittaker v. Helena, 14 Mont. 124, 35 Pac. 904, 
43 Am. St. Rep. 621. In 1 Shearman & Redfield on Négligence (6th 
Ed., 1913) §■ 66a, tjie learned authors, speakingof this doctrine, say: 

"The notion that one Is the 'agent' of another, who has not the smallest 
right to control or even advise him, is difficult to support by any sensible argu- 
inent. The theory is universally re.iected, except in three states mentioned, 
and it niust be soon abapdonod even there." 

The doctritle of Thorogood v. Bryan was not followed by the English 
High Court of Admiralty. In The Milan, Dr. Lushington, of the Ad- 
niiralty Court, in speakingof that case, said:' 

"With due respect to the judges who decidod that ca^e, I do not consider 
that it is necessary for me to disseot the indgment; but I décline' to be 
•bound by it, because it is a single case, because I know, u^on inquiry, that it 
has been doubted by high authority, because it appears to me not reconçilable 
with other itrinciples laid down ai conunon law, and, lastly, because it Is di- 
rectly against Hay v. La Neve and the ordinary practlce of the court of ad- 
miralty." Lush.'388, 403. 

The Suprême Court in Little v. Hackett, 116 U. S. 366, 375, 6 Sup. 
Çt. 391, 29 L. Ed. 652, declared that Thorogood v. Bryan rested upon 
indefensible ground and disapproved and rejected it. The doctrine of 
iniputed négligence, by which a person in one ship, though not identified 
with its management or navigation, can be chargeable with the négli- 
gence of thàt. ship, and deprived of any right to proceed against the oth- 
er négligent vessel, is too unreasonable to cpmmand respect. Indeed, it 
is lajddown as the law now stands that a person injured on a vessel 
in collision can proceed against either or both, if both are négligent. 
Hughes on Admiralty, p. 192. ,, 

[5] It appears that Henry Haas commenced his suit on September 
18, 1917, and while the suit was pending,, on September 4, 1918, he 
died. Charles Haas was appointed exécuter of his est'ate. Oji, the 
f acts being rnade to appear by his affidavit, the court entered an brder 
upon his request, on January 31, 1919, substituting the execvjtor ,as 
libelant in the suit for the purpose of further JDrosecuting the action.- 

It also appears that, Mary Agnes Meeker commenced her suit in like 
manner on September 18, 191/. Her death occurred on,,Dctober 24, 
1918,, a,nd Augustus ^. Meeker. was appointed adminjstrator of her 
èstate. On February 17, 1919, the court entered an order substitiiting 
him as libelant in her place and stead in the suit which she bad com- 
menced. 
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It îs a long-çstablished principle of the common law that a personal 
action dies with the person ; and if a personal action was conimenced, 
and before judgment the death of either the plaintifï or the défendant 
occurred, the action abated; but if death occurred after judgment, 
and during an appeal or writ of error, the suit did not abate. Roberts 
y. Criss (C. C. A.) 266 Fed. 296; 1 C. J. 169. The principle, however, 
that death before judgment abates an action for personal injuries, has 
no application to the facts of this case, which is not a prpceeding in 
personam, but one in rem. 

In cases of a maritime tort, the law gives to the party wronged a 
right to look to the ship for his remedy. A ship has no fixed abode, 
but is a wanderer, and visits places where her owners are not known, 
or, if known, are not accessible. The master is usually a person of in- 
sufficient financial responsibility to meet ail the money demands 
which may arise out of the voyage. Hence the necessity of treating 
the ship as security for the dëmands which the voyage occasions. In 
such cases the law gives the lien, and vests in the creditor a spécial 
property in the ship at the time the debt or claim cornes into exist- 
ence; and it is held accordingly that a suit in rem against a vessel for 
Personal injuries sustained in a collision does npt abate by the death 
of the libelant. The Ticeline (D. G.) 208 Fed. 670 ;Td., 221 Fed. 409, 
137 C. C. A. 207. In accordance with that principle, the sub^itution 
of parties, which the court below permitted to be made, was in accord- 
ance with the law. 

[6] Our attention has been called to a number of New York déci- 
sions that a claim for personal injuries does not survive the death of 
the injured party; and we are also informed that in pursuance of the 
New York statutes causes of action for personal injuries abate upon 
the death of the parties. But what has been already said rnust hâve 
made it clear that thèse actions, arising out of a maritirrie fort and 
giving rise to a maritime lien, are not subject to the rules of the com- 
mon-law courts or to the statutes of the state of New York. We are 
dealing with a maritime tort, and the rights of the parties are to be 
determined upon the principles of the maritime law. The lien which 
is claimed is not one created by any state. The damages which àte 
sought are not damages for causing death. 

The decree.is afïirmed in ail five. cases. 
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CARMEN V. FOX FILM CORPORATION et al.* 

(Circuit Court of Appeals, Second Clrcuiti November 10, 1020.) 

No. 29. 

Eqmty <©=>65(2) — Inefluitable conduet bar to relief. 

WTien ahont 20 years of âge complalnant contracte^ her services as a 
motion plcture actress to défendants for a tCrm, Includlng options for re- 
newais, of some 4 years. A few nionths Idtcr, while still uudèr 21, repre- 
senting herself frce to do so, she iniide contracts wlth anotlier for lier 
services covering the ^ame tlme. IJeld thatj whether or not as matter ol 
law she mlght avoid lier contracts witli défendants on the ground of 
her minority, her conduet was such that a court of equity would grant 
her no relief agalnst them. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Jewel Carmen against the Fox Film Corporation 
and the William Fox Vaudeville Company. Decree fpr complainant, 
and défendants appeal. Reversed. , ■ 

For opinion helow, see 258 Fed. 703. 

Saul E. Rpgers, of New York City (E. Henry Lacombe, of New 
York City, of counsèl), for appellants. 

Nath'an Burkan, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Jùdges. 

ROGERS, Circuit Judge. , The. plaintiff, seeks to hâve certain con- 
tracts deciared void which she allèges that she made with the défend- 
ants during her minority, and she prays that an injunction be issued 
restraining ]the défendants from asserting that the contracts are valid 
and from interf ering with her contract relations with any person, firm, 
or corporation in employing the plaintiff and availing himself or 
itself of her services under any contract of employment entered into 
with her. Damages are also asked. ,. , 

The court belowhasadjudged that'thè contracts werè duly rescinded 
by her and hâve been null and void since July 15, 1918, and has is- 
sued a perpétuai injunction as prayed, and àwarded her damages in 
the sum of $43,500. . .,■, 

The plaintiff is a moving pîcture actress, àiid' in hér complaint 
allèges that at ail the times mentioned therein she was and still is a 
citizen and résident of the state of California. The défendants are 
corporations organized under the laws of the state of New York, and 
are each engaged in the business of manufacturing and producing 
photoplays. 

The contract with the Fox Film Corporation, which is one of the 
contracts the plaintiff repudiated and asks to hâve deciared void, pro- 
vided employment for a period of one year, commencing October 
17, 1919. The compensation agreed upon was $175 per week. In 
considération of $1,300, which was to be paid in weekly installments 
of $25, an option was given to continue the employment for further 

^ssFor other caaes see same top!c & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
•Certiorari denled 254 U. S. — , il Sup. Ct, 323. 65 I-. Ed. — , 
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periods of six months each until said employment extended over to 
October 17, 1921. The salary stipulated, if tlie options were exercised, 
was $200 per week for the first year, $225 per week for the first half 
of the second year, and $250 per week for the second half of the sec- 
ond year until October 17, 1921, the termination of the contract. 

The contract with the William Fox Vaudeville Company which the 
plaintiff also repudiated, provided employment for six months with 
the option in the company to employ her for a further six months 
until the employment extended over to October 17, 1919. The salary, 
if the options were exercised, was $125 per week for the first six 
months ; $150 per week for the second six months ; $200 per week the 
last six months and until the termination of the contract. The con- 
sidération for the séveral options was $650 for each of the options. 

Each of thèse con tracts was executed on July 31, 1917, and in each 
of them the plaintiff is described as of the city of Los Angeles in the 
State of California. 

Prior to the plaintiff's répudiation of the agreements above mention- 
ed and while they had still several years to run, and on March 28, 
1918, a few months before she attained her majority, the plaintiff 
entered into a contract with the Frank A. Keeney Pictures Corpora- 
tion for her exclusive appearance in motion pictures under its em- 
ployment for a period of two years commencing on or about July 
15, 1918. Under this agreement the Keeney Corporation was to pay to 
the plaintiff at the end of each week for 46 consécutive weeks the sum 
of $450. And for the first six months during the year commencing 
July 15, 1919, she was to be paid $500 for each week, and for the 
last six months she was to be paid the sum of $550 per week. The 
contract also gave to the Keeney Corporation an option on her exclu- 
sive motion picture services for one year commencing July 15, 1920, 
the corporation agreeing to pay her if it availed of the option $600 
per week for the first six months, and $650 per week for the last six 
months. The contract also provided that the corporation should hâve 
a further option for her exclusive services for the year commencing 
July 15, 1921, her compensation to be $700 per week for the first 
six months, and $750 for the last six months. It granted the cor- 
poration a further option for the year commencing July 15, 1922, the 
compensation for the first six months to be $800 per week, and for the 
last six months $850 per week. It granted the corporation the fur- 
ther option for the year commencing July 15, 1923, her compensa- 
tion to be $1,000 per week for each and every week. 

The negotiations leading up to the signing of the agreement with 
the Keeney Corporation were opened by Frank A. Keeney, the prés- 
ident of that corporation, who telegraphed the plaintiff asking wheth- 
er she was open to an engagement. Her reply was that she was free 
to accept employment. Thereupon he sent to her the contract as pre- 
pared. It was submitted by her to her attorney in Los Angeles, and 
then was signed by her in California. At the time this contract was 
made Keeney had no knowledge that the plaintiff had contracta with 
thèse défendants extending beyond July 15th, and if he had known 
the facts he would not hâve made any contract with her. When later 
269 r.— 59 



930' 260 FEDERAL REPORTER 

on Keeney learned what the facts were, he having been informed by 
Fox that his corporations had contracts with the plaintiff which stiïl 
had several years to run, he refused to recognize the contract which he 
had made or to proceed under it. He testified : 

"I would Imve entered into no négotiations with Miss Carmen unless I 
thouglit that she was absolutely free to corne to me on July ISth, free and 
clear in every manner, shape, or form without any technicalities." 

He also testified: 

" * * * I wanted Miss Carmen's services, but I didn't want her services 
if there vyas any litigation aboiit it; tliat Is what I was trying to keep out 
of, that is, litigation." 

It appears that défendants on receipt of the plaintiff's notification 
of her répudiation of her contracts with them, on the ground of her 
infancy, instructed their lawyers to inform the plaintiff that they in- 
tended to hold her to the performance of the contracts, and that they 
would seek adéquate and proper relief to restrain the violation thereof . 
This information they commimicated to her on July 17, 1918. And 
on July 12, 1918, the WiUiam Fox Vaudeville Company, through its 
attorneys, had informed Keeney as follows : 

"We hereby serve you with notice that we still claim our rights to her 
services under her contract, and that we wiU hold her strlctly to the per- 
formance of her contract, and will hold you if you permit her to breach her 
contract by performing any services for you. 

"We are giving this notice to you in advance of her rendering any services 
for you, so that. If you engage her services after this notice, you will do so 
witn full knowledge of ail the facts." 

On September 19, 1918, the William Fox Vaudeville Company and 
the Frank A. Keeney Pictures Corporation and Frank A. Keeney 
entered into an agreement wherein the Keeney Corporation and Frank 
A. Keeney agreed to refrain froiri engaging the services of the plain- 
tiff pending the détermination of the rights of the respective parties, 
and the Fox Company agreed to indemnify and save harmless the 
Keeney Corporation and Keeney himself from any damage they might 
sufïer by rcasoh of any action the plaintiff might bring against them. 

The plaintiff in her complaint alleged that the contracts with the 
défendants were 'signed, executed, and delivered to the plaintiff by the 
défendant in the city and state of New York. The answer does net 
deny this allégation. But the défendants claim that in fact the con- 
tracts wére executed in Calif ornia, and that under the law of that 
state they were binding upon her, as in Calif ornia a young woman be- 
comes of âge at 18. Under the New York law a young woman does 
not become of âge until she reaches 21. The court below, in view 
of the allégation in the complaint and the failure in the answer to 
deny it, has held that the contracts between the plaintiff and the de- 
fendants were New. York contracts and governed by the New York 
law, and theref ore voidable, as under New York law the plaintiff was 
not of âge when she signed them. It is contended that this was error, 
and that the capacity of parties to contract is to be determined by the 
law of the domicile, or, according to some authorities, by the law of 
the place of performance. In the view we take of this case it is not 
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material whether the contract was binding and breached, or voidable 
and avoided. In either case the conduct of the plaintifï has been such 
as entitles her to no rehef in this court. According to her own allé- 
gations in her complaint, she was a minor when she entered into the 
contract with Keeney, and she misled him into making the contract 
by representing that she was free to make it, when in fact she was 
morally not free to make the contract, and there was doubt whether 
she was legally free to make it. If the contracts with défendants were 
valid, she was under a légal and moral obligation not to make the con- 
tract with the Keeney corporation. And if the contracts were void- 
able because of her infancy, then, while she was under no légal obliga- 
tion to recognize them, she was under a moral obligation to abide 
by them, and good faith required her to continue to render the serv- 
ices she had agreed to give. In either case her action in repudiating 
her pledged word was misconduct of which no person of honor and 
conscience would hâve been guilty. That no action could be brought 
against her at law because of what she did does not alter the moral 
character of her act. And when she cornes into a court of conscience 
and asks its affirmative aid to assist her in carrying into efifect the in- 
équitable arrangement into which she unfaithfully entered, the appeal 
falls on deaf ears. One who comes into equity must come with cleân 
hands, and her hands are not clean. The testimony discloses that re- 
liance cannot be placed upon her agreements which the law does not 
oblige her to keep, and that for a money gain to herself she unscrupu- 
lously disregarded her express contracts. 

In Story's Equity Jurisprudence (14th Ed.) vol. 1, § 99, the rule is 
laid down as f oUows : 

"Equity imperatively demands of sultors In courts falr dealing and righteous 
conduct with référence to tlie matters concerning whicli they seek relief. He 
who has acted in bad faith, resorted to trickery and déception, or been guilty 
of fraud, injustice, or unfairness will appeal in vain to a court of conscience, 
even though in hls wrongdoing he may hâve kept hlmself strictly 'within 
the law.' Misconduct which will bar relief iu a court of equity need not neces- 
sarlly be of such a nature as to be punishable as a crime or to constitute the 
basis of a légal action. Under this maxim, any willful act in regard to the 
matter in litigation, which would be condemned and pronounced wrongful by 
honest and fair-minded men, will be sufficient to make the hands of the appli- 
eant unclean. Both courts and text-writers hâve repeatedly spoken upon 
this subject in no uncertaln language." 

In Pomeroy's Equity Jurisprudence (3d Ed.) vol. 1, § 398, it is said: 

"Whatever may be the strictly accurate theory concerning the nature of 
équitable interférence, the principle was establlshed from the earliest days 
that, whiie the court of chancery could interpose and compel a défendant to 
comply with the dictâtes of conscience and good faith with regard to matters 
outside of the strict rules of the law, or even in contradiction to those rules, 
while it could act upon the conscience of a défendant and force him to do 
right and justice, it would never thus interfère on behalf of a plaintifï whose 
own conduct in connection with the same matter or transaction had been 
wnconscientious or unjust, or marked by a want of good faith, or had violated 
any of the principles of equity and righteous dealing which it is the purpose 
of the jurisdietion to sustain. While a court of equity endeavors to promote 
and enforce justice, good faith, uprightness, falrness, and consclentlousness on 
the part of the parties who occupy a défensive position in judicial contro- 



932 269 FEDERAL REPORTER 

versies, it no less strîngently demands the same from the litigant parties who 
corne before it as plaintiffs or actors In snch controversies." 

The maxim that one who cornes into equity must corne with clean 
hands expresses rather a principle of inaction than one of action. It 
means that equity will refuse its aid in any manner to one seeking its 
active interposition if he has been guilty either of unlawful or inéqui- 
table conduct respecting the subject-matter of the litigation. 

An illustration of the maxim is found in the attitude of courts of 
equity in the matter of spécifie performance. A court of equity always 
refuses spécifie performance of a contract which has been obtained by 
the plaintifï by sharp and unscrupulous practices, by over-reaching, by 
concealment of important facts, even though not actually fraudulent. 
The contract may be a légal one, against which no défense could be 
set up at law, and one which a court of equity would not cancel. But 
if it has been procured by unconscientious means a court of equity 
refuses spécifie performance. Pomeroy's Equity Jurisprudence (3d 
Ed.) vol. 1, § 400. 

The right which one seeks to enforce in a court of equity must be 
one which in and of itself appeals to the conscience of a chancellor. 
Mr. Justice Brewer, speaking for the court in Deweese v. Reinhard, 
165 U. S. 386, 390, 17 Sup. Ct. 340, 341 (41 L. Ed. 757), said: 

"A court of equity acts only when and as conscience commands, and if tlie 
conduct of tlie plaintifC be offensive to tlie dictâtes of natural justice, then, 
whatever niay be tlie riglits lie possessos and whatever use he may make ot 
them in a court of law, he will be held remediless in a court of equity." 

In T. B. Harms & Francis, Day & Hunter v. Stem, 231 Fed. 645, 
648, 145 C. C. A. 531, 534, this court said: 

"The plaintiffs are in a court of equity, which is a court of conscience, 
which witliin the scope of its powers is governed by its own rules. It stays its 
hand and withholds its aid whenever it is asked to do that which it deems 
to be against conscience." 

In Weeghan v. Killefer (D. C.) 215 Fed. 168, the complainants sought 
an injunction to restrain the défendant from playing baseball with 
any club other than their own. It was foimd by the court that he 
was a player of unique, exceptional, and extraordinary skill. But 
complainants, knowing that he had entered into an unenforceable 
agreement to play as a member of another club, had induced him by the 
oflfer of a larger salary to break his agreement and play with their 
own club. Then he was induced to repudiate the agreement with the 
complainants and to enter into a new agreement to play with the 
club with which he had originally contracted. An injunction was 
sought by complainants to restrain him from doing so. This was 
refused on the ground that complainants' conduct in inducing him to 
break his unenforceable agreement was such misconduct in regard 
to the matter in litigation as honest and fair-minded men would con- 
demn and pronounce wrongful, and, although insufHcient to constitute 
the basis of légal action, was quite sufïicient to bar relief in equity. 
The complainants' hands were not clean. The case was appealed to 
the Circuit Court of Appeals for the Sixth Circuit and was afifirmed, 
215 Fed. 289, 131 C. C. A. 558, h. R. A. 1915A, 820. 
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In Michigan Pipe Co. v. Fremont Ditch, Pipe Line & Réservoir Co., 
111 Fed. 284, 49 C. C. A. 324, relief was refused because of bad faith, 
sharp practice, and unconscionable acts. It was said that a suit in 
equity is an appeal for relief to the moral sensé of the chancellor, and 
that a court of equity is the forum of conscience. 

"A court of equity," it was said, "will leave to hla remedy at law — will 
refuse to interfère to grant relief to — one who, in tlie matter or transaction 
coneernlng which he seel^s its aid, lias been wanting in good faith, tionesty, or 
righteous dealing. Wliile in a proper case it acts upon the conscience of a 
défendant, to compel him to do that which is just and right, it repels from its 
precincts remediless the complainant who has been guilty of bad faith, fraud, 
or any unconscionable act in the transaction which forms the basis of his suit." 

In 1859 in a case before the Court of Appeal in Chancery, Nelson 
V. Stocker» 4 De Gex & J., 458, 464, Lord Justice Turner, in com- 
menting on the fact that the défendant had represented himself to be 
of âge when he was not of âge, said : 

"It is too much to call upon the court to believe that this défendant could 
really hâve thought himself to be of âge at the date of the settlement, when 
he was under 18 years of âge ; and if he did not so thinlc, the représentation 
he made to the solicitor was false and fraudulent. Infants are no more 
entitled than adults are to gain benefits to themselves by fraud. * » • " 

In 1816 a case came before Vice Chancellor Plumer, Cory v. Gerte- 
ken, 2 Maddox, 40, in which an infant who was nearly of âge pre- 
vailed upon his trustées to transfer to him certain stock to which he 
was entitled on coming of âge, and represented to them that they ran 
no risk in doing it. After coming of âge he assigned his rights to 
an assignée, and suit was brought against the trustées on the ground 
that payment to an infant was bad. The bill was dismissed and the 
Vice Chancellor said: 

"The concealment of his Infancy, under such circumstances, eertalnly was 
a fraud, and precludes him, or his assigns, who stand preclsely In his situation, 
from calling for a repayment." 

The fact that a contract has been dishonestly or dishonorably obtain- 
ed is a bar to relief in equity. 
Decree reversed. 



FINKBINE LUMBER CO. \. GULF & S. I. R. CO.* 

(Circuit Court of Appeals, Fifth Circuit. December 30, 1920.) 

No. 3477. 

1. Commerce ®=>85 — Charges paîd for switching done by shipper are subject 
to Commission's jurisdiction. 

TJnder Interstate Commerce Act, § 15, as amended (Comp. St. S 8583), 
providing that a shipper rendering a service cotmected wlth the trans- 
portatlon can recelve only a just allowance therefor, and authorizlng 
the Commission to détermine a reasonable charge as the maximum to be 
paid by the carrier for the services rendered, the amount whicli a lum- 
ber Company is entitled to recelve from a carrier for services in switch- 
ing cars from Its mill to the carrier's main line and in weighing them 

^:»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexes 
•Certiorari denled 25< U. S. — ,a Sup. Ct. 377, <S L> Ed. — . 
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Is a question within the jurlsdlction of the Commission, and on which 
Its détermination is eonclusive, unless set aside on direct attaclci 

2. Commerce «Ss^SS — Commission's dismissal of shipper's application for 

switching chattes precludes suit for charges. 

The dismissal by tlie Interstate Commerce Commission of an applica- 
tion by a sliipper against a carrier for allowances for switcliing and 
welghing services performed by the shipper Involves a flnding by tho 
Commission that the shipper was not entltled to the charges fixed by an 
agreement wlth the carrier, if that agreement vi'as still in effect, and 
precludes a subséquent suit by the shipper to recover from the carrier 
the agreed charges or a reasonable charge. 

3. Commerce <S=^9l — Commission's order cannot be set aeiâe in suit to re- 

cover charges disallowed by Commission. 

A suit by a sliipper against a carrier to recover charges for switching 
and weighing services performed by the shipper, which charges had 
previously been disallovv'ed by the Interstate Commerce Commission, is not 
one in which an order of the Commission can be set aside, in view of 
Comp. St. m 092, 994. 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi ; Edwin R. Holmes, Judge. 

Suit by the Finkbine Lumber Company against the Gulf & Ship Is- 
land Railroad Company to recover from the Railroad Company the 
agreed or reasonable charges for switching services rendered by the 
Lumber Company. From a decree dismissing the bill, cbmplainant ap- 
peals. Affirmed. 

■ W. A. White, of Gulfport, Miss. (E. J. Ford, of Pascogoula, Miss., 
and W. H. White, of Gulfport, Miss., on the brief), for appèllant. 
B. E. Eaton, of Gulfport, Miss., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. Prior to February, 1906, the appèllant, 
Finkbine Lumber Company, had built a large sawmill for the manufac- 
ture of lumber, situated about 6,500 feet from the line of the appellee, 
Gulf & Ship Island Railroad Company, at its station in the Lown of 
Wiggins, in Harrison county, Miss., and had built, accdrding to plans 
and spécifications furnished by the appellee, a spur track or siding Con- 
necting its mill plant with appellee's tracks at the station in Wiggins. 
On February 15, 1906, the appellee in writing agreed to pay the appèl- 
lant $5 pejr loaded car for the service rendered by the latter in moving 
or switching cars between the sawmill and the appellee's line, and in 
having the requiréd weighing done. The appellee made payments ac- 
cording to the terms of that agreement, until it stopped doing se in 
pursuance of the statement contained in the following letter of its prés- 
ident : 

"Gulfport, Miss., 8/23/06. 

"Finkbine Lumber Company, Wiggins, Miss. — Gentlemen: Under the con- 
struction placcd upon the Interstate Commerce Act by the gênerai counsel 
of ail the railroad companies, and especially by our gênerai counsel, I write 
to say to you tliat the agreement made and entered into by and between the 
Gulf & Ship Island Railroad Company and the Finkbine Lumber Company, 
on the 15th day. of February, 1906, with référence to switching cars, will 
hâve to be annulled and for naught held on and after the 27th day of August, 

(Ê=Foi- other cases see same topiç & KEY-NUMBERiu ail Key-Numbered Digests & Indexe» 
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1906. The construction placed upoii the Interstate Commerce Aet by our 
gênerai counsel leaves no other avenue open except to close ont this agree- 
ment heretofore had between us. 0£ cour.se, some other arrangement with 
référence to switching will bave to bé made. 

"Very truly yours, [Signed] J. T: Jones, Président." 

So far as the record discloses, after August 27, 1906, the appellee did 
noth'mg indicating its récognition of the continued existence of a cou- 
tract obligation on its part to pay to the appellant $5 per loaded car, or 
any other sum, for the above-mentioned services, which the appellant 
continued to perform. In pursuance of a pétition filed by the appellee 
on September 11, 1916, the Interstate Commerce Commission, on De- 
cember 6, 1916, approved an allowance by the appellee to the appellant 
of $2.50 per car for switching lumber from appellant's mill to the 
junction at Wiggiris, such allowance to apply on lumber switched from 
and after September 11, 1916, the date of appellee's application. The 
appellee paid the allowance authorized by the just-mentioned order 
from September 11, 1916, until December 28, 1917, the date of the 
taking over of its railroad by the government, under the proclamation 
of the Président. In 1917 the appellant filed with the Interstate Com- 
merce Commission a pétition, which, after alleging, among other 
things, the making of the above-mentioned agreement of February 15, 
1906, the discontinuance of payments thereunder as above stated, and 
the appellant's continued performance of the switching and weighing 
services, prayed that an order be made commanding and requiring the 
appellee to pay to the appellant for those services, by way of répara- 
tion, such reasonable sum per car as may be fîxed by the Commission 
as proper compensation therefor. The appellee resisted that applica- 
tion. After hearing and investigation the Commission dismissed the 
pétition on February 9, 1918. The pending suit was brought on Oc- 
tober 3, 1918. It was disclosed by the bill as amended that the above- 
mentioned agreement of February 15, 1906, was what was relied on as 
entitling the appellant to the relief sought. The appellant asserted the 
right to' be paid $5 per car, "or such sum not less than $2.50 as the de- 
fendant [the appellee] should lawfully be required to pay," for each 
loaded car switched since the date of that agreement, for which pay- 
ment has not been made, together with interest. The appeal is from a 
decree dismissing the amended bill. 

In view of the facts and circumstances disclosed, it weil might be 
inferred that the appellant assented to the statement in the letter of 
appellee's président of August 23, 1906, that the agreement of February 
15, 1906, "will hâve to be annulled and held for naught on and after 
the 27th day of August, 1906," and that thereby a rescission or aban- 
donment of that agreement was effected. 6 Ruling Case Law, 620. 
Its conduct indicated acquiescence. For more than 10 years following 
the date of that letter it rendered the services the agreement referred 
to without asserting any claim that it was entitled to be paid the price 
therefor stated in the agreement. For the switching and weighing donc 
by it between September 11, 1916, and December 28, 1917, it accepted 
$2.50 per loaded car, without claiming that what it so received was less 
than it was entitled to. Its conduct cannot well be said to hâve been 
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consistent with the continued existence of the agreement now pleaded 
and relied on. 

[1] Amended section 15 of the Interstate Commerce Act contains 
the following provision : 

"If the owner of property transported under tliis act directly or Indirectly 
renders any service coimected with such transportatlon, or furnishes any in- 
strumentality used thereln, the charge and allowance therefor shall be no 
more than is just and reasonable, and the Commission may, after hearing on 
a complaint or on its own initiative, détermine what is a reasonable charge 
as the maximum to be paid by the carrier or carriers for the services so 
rendered or for the use of the instrumentality so furnished, and flx the same 
by appropriate order, which order shall hâve the same force and eiïect and 
be enforced in llke manner as the orders above providcd for under this sec- 
tion." U. S. Compiled Statutes Annotated, § 8583. 

As the switching and weighing services rendered by the appellant 
inckided things the appellee, the carrier, would hâve had to do itself, 
as incidents of the transportation, if they had not been donc by the 
shipper, it does not seem to be fairly open to dispute that those services, 
in part, at least, were such as were within the meaning of the words of 
the provision, "any service connected with such transportation." We 
understand it to be settled that an effect of the provision is to mai<e 
charges for sucli services subject to the Commission ; its détermination 
of the maximum that may be allowed being conclusive unless set aside 
on direct attack. O'Keefe v. United States, 240 U. S. 294, 301, 302, 
36 Sup. Ct. 313, 60 h. Ed. 651 ; Mitchell Coal Co. v. Penna. R. R. Co., 
230 U. S. 247, 263, 264, 33 Sup. Ct. 916, 57 !.. Ed. 1472; Elhs v, Int. 
Com. Comn., 237 U. S. 434, 445, 446, 35 Sup. Ct. 645, 59 h. Ed. 1036; 
Manufacturers' Ry. Co. v. United States, 246 U. S. 457, 479, 480, 38 
Sup. Ct. 383, 62 L. Ed. 831. 

It well may be inferred that agreements between carriers and ship- 
pers in référence to the former paying the latter for such services were 
made subject to review by the Commission because of the obvious fact 
that such agreements may be used as means of giving rebates, or of 
efifecting other undue or unreasonable préférences, advantages, or dis- 
criminations. The allégations in the appellant's application to the Com- 
mission in 1917 as to the above-mentioned agreement of February 15, 
1906, were in référence to a matter proper to be considered by the 
Commission in passing on that appHcation, as that agreement, if it then 
was in existence, was subject to be reviewed by the Commission. Ellis 
V. Int. Com. Comn., supra; Manufacturers' Ry. Co. v. United States, 
supra^ 

[2] We are of opinion that the action of the Commission in dismiss- 
ing that application amounted to a ruling against the asserted right 
of the appellant to be compensated by the appellee for the services in 
question. It is to be supposed that the Commission considered ail the 
facts disclosed, including the agreement, if it was regarded as still in 
existence, and concluded that under ail the circumstances appellant 
was not entitled to favorable action on its application. The relief 
sought in this casé could not be granted, without denying effect to the 
action of the Commission in respect of a matter within its jurisdictiorx. 
The législative purpose in empowering the Commission to pass on 
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charges and allowances for services of a shipper, or for his furnishing 
instrumentalities used in connection with transportation, including a 
review of agreements on those subjects, and to détermine what, if any, 
allowance might be made therefor, would be defeated by recognizing a 
right of the courts to enforce such agreements, notwithstanding un- 
favorable action thereon by the Commission. 

[3] This suit is not one in whlch an order of the Interstate Com- 
merce Commission can be set aside. U. S. Compiled Statutes 1918, §§ 
992, 994. 

In argument the decree appealed f rom was sought to be supported on 
grounds in addition to those above mentioned, including the failure of 
any filed tarifï to disclose the existence of such agreement, lâches, and 
the statute of limitations. It is not deemed necessary to consider such 
other grounds. For reasons above indicated, the conclusion is that in 
dismissïng the bill the court did not err. 

The decree is affirmed. 



WHITE V. NEW ORLEANS LAKE SHORE LAND CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 18, 1921.) 
No. 3,529. 

1. Trusts <^=>2W — Trustée to convey title held not liaMe for breach of ven- 

dor"» agreement. 

Where a land Company liad conveyed its land to a trust company by 
recorded act of sale, espressly showing the eonveyance to be in trust for 
the purposes specified in the resolutions of the land companç^, and the 
contract for selling the land to a purchaser showed that it was held by the 
trust company in trust, the purchaser had notice that the trust company 
was a trustée only, and cannot hold it liable for payments made on the 
contract before rescission for the land company's breach of its contract. 

2. Trusts €=210 — Illegality of trust does not make trustée liable for breach 

of vendor's contract. 

In a suit by a purchaser of land to recover from the trust company, 
which held the légal title to the land in trust for a land company, the 
payments made by the purchaser before rescission for the land company's 
breach of contract, it is immaterial whether the trust company was au- 
thorized to accept the trust in controversy, slnce, even if that trust were 
illégal, it could not make the trust company liable for the land company's 
breach. 

3. Trusts ®=»210 — Evidence held not to show contract was for beneflt of trus- 

tée. 

In a suit by a purchaser of land, who had rescinded his contract for the 
vendor's breach of agreement to grow a commercial orange orchard there- 
on, évidence held insufficient to show that the trust company, which held 
légal title to the land, was making the sale for Its own interest, so as to 
be liable for the sums already paid. 

In Errer to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Suit by Andrew D. White against the New Orléans Lake Shore 
Land Company, the Hibernia Bank & Trust Company, and others. 
Judgment for plaintiff against the Land Company, but not against the 
Bank & Trust Company, and plaintif? brings error. Affirmed. 

^=>For other eases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Robert H. Marr, of New Orléans, La. (Hollett, Saliter & HoUett, 
of Chicago, 111., on the brief), for plaintiff in error. 

Abraham Goldberg, H. Génères Dufour, J. Blanc Monroe, Monte 
M. Lemann, and Percy S. Benedict, ail of New Orléans, La., for de- 
fendants in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The petitioner, Andrew D. White, brought 
suit against the New Orléans L,ake Shore L,and Company (hereinafter 
styled the Land Company) and the Hibernia Bank & Trust Company 
(hereinafter styled the Trust Company), to annul a contract for the 
purchase of certain property, and to recover from said Trust Com- 
pany the sum of $7,200, with interest, and for the surrender of $15,900 
of unpaid notes given as a part of the purchase price of said land, or 
in the alternative to recover the sum of $15,900, with interest. 

The Land Company originally owned a large tract of land near the 
city of New Orléans, which it was developing and selling in five-acre 
tracts, with orange groves planted thereon and a résidence lot of 4,000 
square feet. It had spent previously large sums of money in draining 
and improving said land, and had made an issue of $L500,000 first- 
mortgage bonds secured by mortgages to said Trust Company as trus- 
tée. Thèse bonds had been used as a pledge to secure a loan of $500,- 
000 made by the Trust Company ; said loan being also secured by the 
individual guaranty of a number of wealthy individuals. 

To carry out the plan of selling ofï thèse five-acre groves, and said 
building sites, it was decided to put the title to said property in the 
name of said Trust Company as trustée. A resolution of the Land 
Company was passed, authorizing th,e conveyance of said property to 
said Trust Company, as trustée, reciting the désire to convey the prop- 
erty to the Trust Company by outright transfer, without the deed of 
record showing any condition or restrictions whatever, nevertheless 
the said property to De actually held in trust by said Trust Company, 
and authorized the président to convey said property and to arrange 
for the trusteeship, which should provide for the cancellation of the 
outstanding $1,500,CK30 mortgage, the Trust Company to hold the prop- 
erty nôw conveyed as security for existing and future debts ; that the 
trusteç would make titles without warranty^ except against its own acts, 
but with subrogation of warranty against the Land Company and pre- 
vious vendors to the purchasersof said groves and building sites, when 
the purchaser bas fully paid hjs purchase price; that the Trust Com- 
paijx will accept purchase contracts as turned in and hold same as 
trustée, and at once indorse ail checks and notes in its favor without 
recourse, and turn them over to .the Land Company, except that $400 
of each set of notes should be retained, and as paid should be applie4 
to any indebtedness of the Land Company to the Trust Company. Ail 
payments made on eâch unit over and above the $400 shall become the 
property of the Land Comfiany for its own uses, provided ail payments 
shall be made to the Trust Company and utilized only for the dçvelèp- 
ment and benefit of the remaining property. 

The act of sale was executed on March 24, 1914, and recited that 
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it was made under and by virtue of said resolutions, a copy of which 
was recited to be annexed to and, made a part of said act of sale. It 
was made to said Trust Company as trustée : 

"To hâve and to hold the above-descrlbed property unto the said Hibernia 
Bank & Trust Company, as trustée, undei' the terms of a trust agreement be- 
tween the parties." 

In reciting the existence of said mortgage securing said $1,500,000 
of bonds, said act recites : 

"Wliich mortgage tho nibornia Rank & Trust Company, trustée, Is obligated 
by the trust agreement aforcsaid to cancel and erase." 

In the fall of 1914, said debt of $500,000 was, on demand of said 
Trust Company, paid by said individual guarantors. On July 31 and 
August 1, 1916, said White entered into six contracts to purchase six 
units (each imit consisting of five acres for a grove and a building site 
of 4,000 square feet). Said agreements were each in the form of a 
letter addressed to the New Orléans Lake Shore Land Company, the 
material parts of which are as follows : 

"I hereby agrée to iiurchase, and do purchase, subject to your accep- 
tance ; * • • 

"1. Five acres o£ land already planted or to be planted by you during the 
planting season of 191(>-17, comprislng a flve-acre commercial orange and 
grape fruit grove, planted seventy troes tp the acre, wliich you are to také 
care of and cultivate for mfe for a period of five years wlthout additionâl 
cost. You are to deliver to nie at the expiration of five years, a flve-acre coiû"- 
mercial orange ànd grape fruit grove, each acre thereof containing not less 
îhan seventy trees. * » » 

"2. One résidence lot in size 4,000 square feet. * * * 

"For value received and in considération of your promise and agreement to 
liave transferred and conveyed unto me by warranty deed ail of tlie forégoing 
described property, such title to be conveyed to me upon full pâyment of the 
purchase priée herein agreed, I hereby promise and agrée to pay to the order 
of tlie trustée, namely, the Hibernia Bank & Trust Company ôf New Orléans, 
Louisiana, as fuU purchase pHce, the sum of thirty-eight hundred and fifty 
dollars. 

"Herewith I hand you the first payment of threo hundred and fifty dollars, 
.payable to the Hibernia Bank & Trust Company of New Orléans, and the 
'balance of the purchase priée, namely, ¥3,500, I promise and agrée to pay 
to the Hibernia Bank & Trust Company o"f New Orléans, and I herewith 
give my séries of notes for the said balance, payable to the Hibernia Bank 
& Trust Company of New Orléans. * * « 

"It Is further hereby agreed and understood that the parties hereto shall 
not be bound by any statements, agreements, or représentations not héreln con- 
tained, and no représentative of the New Orléans Lake Shore Land Company 
or of the Hibernia Bank & Trust Company is authorized to change or aller 
any of the terms of thls agreement. » » * " 

Said letters were indor.sed: 

"Accepted: New Orléans Lake Shore Land Company, M. L. Morrison, Aççt." 

"Accepted: Hibernia Bank & Trust Company, L. V. De Gruy, Asst. Trust 
Officer." 

"Accepted : The Louisiana Company, C. W. Marsh, Gen'l Dir." 

The sale had been negotiated by. said Louisiana Company as agent, 
and it was entitled to a commission from said purchase price. l^be 
cash and notes called for by each çontract were sent to the Trust. Com- 
pany, which àcknowledged the sâmè'by letter, stating; 
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"We beg to aeknowledge receipt through the Loulslana Company of 
agrpement covering your purchase from the New Orléans Lake Shore Land 
Company of property in the Ninth ward of the city of New Orléans, which 
the Hibernia Bank & Trust Company holds as trustée, together wlth your 
elieck and notes to the amount of the purchase priée, namely, $3,850.00. 

"Inclosed please flnd a copy of the agreement, the original of whleh was 
.«Igued tiy yourself, and fuUy accepted by the Louisiana Company, the New 
Orléans Lake Shore Land Company, and the Hibernia Bank & Trust Company. 
The original of sald agreement is in the custody of this institution, as trustée, 
and the property wiU be conveyed to you by the Hibernia Bank & Trust Com- 
pany when the terms of the agreement are fulflUed, as recited in said original 
agreement and the copy accompanying. * * • " 

The évidence shows that ail of said cash and notes were turned over 
to said L,and Company, the trustée not retaining any part thereof. 
The Land Company appears to hâve planted said five-acre tract as pro- 
vided by said letter and to hâve expended very large sums of money on 
the project. Very severe winters, which occurred in 1916, and there- 
after, killed many trees and destroyed the project, and resulted in the 
receivership of the Land Company in 1918. The plaintifï had paid 
$7,200 in cash and has unpaid notes aggregating $15,900. 

The suit against the Trust Company is based on the averments that, 
the Land Company being indebted to it in the sum of $500,000, and 
having no assets except this land, which was too large a tract to find 
a single purchaser, the Trust Conipany, in order to collect its debt, 
devised the plan of having the property eut up into five-acre groves, 
and, so that no sale might be made without the Trust Company's con- 
sent and participation in the deed of sale, said Land Company con- 
veyed the title to the Trust Company ; that it was beyond the powers of 
the Trust Company to deal in, and exploit, real estate, and that it bè- 
came therefore legally necessary to continue the organization of the 
Land Company and hold itself eut as trustée ; that as the Trust Com- 
pany cannot carry out its agreement to convey to petitioner a five-acre 
commercial orange and grape fruit grove, he is entitled to hâve the 
contract annuUed and to hâve the Trust Company refund the money 
paid, and return the unpaid notes, or in the alternative he should hâve 
a judgment for the amount of said notes. 

The proof failed to show that the plan was devised by the Trust 
Company, but appears to hâve been entirely a plan of the Land Com- 
pany and prosecuted for its benefit. At the conclusion of the testimony 
counsel for each party moved the court to instruct a verdict for his 
client. After hearing argument the court overruled plaintifï's motion, 
so far as the Trust Company was concerned, and sustained the motion 
to instruct a verdict in its favor. He granted plaintiff's motion to di- 
rect a verdict in his favor against the Land Company and its receiver. 
Verdict and judgment were entered accordingly. The plaintifï has 
sued out this writ of error to set aside the judgment in favor of said 
Trust Company. 

[1] It is urged in this case that the relation of the Trust Company 
to this property was such that by the contract, evidenced by the letter 
addressed by plaintifï to the Land Company, it is bound by the under- 
taking to produce and sell a commercial grove, and that, the same not 
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having been furnished, it is liable to reimburse the plaintiff on a re- 
scission of the contract. The letters evidencing the contract are ad- 
dressed to the Land Company alone. The agreements as to planting 
and caring for the groves are with the Land Company. The letter 
refers to the Trust Company as trustée, to whose order the purchaser 
promises and agrées to pay the purchase priée. 

The receipt of the Trust Company to the plaintiff of tlie contract so 
made recites that the contract of purchase is made by plaintiff with the 
Land Company of certain property which the Trust Company holds as 
trustée, that the original agreement is held by it as trustée, and the 
property will be conveyed by the Trust Company when the terms of 
the agreement are fulfilled as recited in said agreement. At that time 
the title to the land was in the Trust Company under a recorded act of 
sale reciting that it held it "as trustée under the terms of a trust agree- 
ment between the parties." 

The terms of the trust were set out in the resolutions, which were 
ref erred to in the act of sale as a part thereof , and attached thereto, the 
original of said act of sale being among the records of the notary pub- 
lic who had passed the same in New Orléans, and the record in the 
conveyance office recited that the act of sale was authorized by the 
resolutions attached thereto as a part thereof. It also recited that the 
Trust Company held as trustée "under the terms of a trust agreement 
between the parties." This would seem to fully charge plaintiff with 
notice of the trust relation of the Trust Company, especially where 
the plaintiff dealt with it as a trustée of the property. Schneidau v. 
New Orléans Land Co., 132 La. 264, 61 South. 225. 

[2] It is urged that the laws of Louisiana prohibit the création of 
a trust such as is set forth in this act of sale. Whether this is or is not 
a Sound position is not material in this case. The question hère is 
simply : Did the Trust Company bind itself to perform the executory 
agreements evidenced by the letters f rom White to the Land Company 
as to planting and caring for the grove called for in said letters, or 
did it only agrée to convey the land, the title to which it held, on account 
of the Land Company, and did it receive the considération only for the 
purpose of transmission of the cash and notes to the Land Company? 

We think it is quite évident, from the letters, that the entire con- 
tract was between White and the Land Company ; that the Trust Com- 
pany was understood to accept the agreement solely to signify that it 
would convey the land when the contract between the Land Company 
and White was fulfilled. 

[3] The pétition in the case avers that the contract was made with 
the Land Company, because it was recognized that the Trust Company 
had no power to enter into or bind itself to such an undertaking, and 
the theory of its liability is based on the allégation that the undertak- 
ing was devised by the Trust Company for its own benefit, using the 
Land Company only as its agency. This theory was demonstrated to 
hft unfounded, the proof showing without dispute that the Land Com- 
pany, through the Louisiana Company, had devised the plan for its 
own benefit, that it was carrying it out in good faith, and that the in- 
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debtedness to tlie Trust Company hadbeen paid ofï by the individual 
guarantofs before White agreed to purchase. 

It appeared that sums in excess of the entire proceeds of the sales 
made had béen invested in the improvement of the Land Company's 
property. It was conceded on the trial that no question of good faith 
was involved in the transaction, and the proof nécessitâtes the con- 
cession. 

We therefore agrée with the court below that the Hibernia Bank & 
Trust Company was not liable, and the judgment in its favor is af- 
firmed. 



CONSOLIDATED TEXTILE CORPORATION v. DICKE¥ et al. 

(Circuit Court of Appeals, Fifth Circuit. January 18, 1921.) 
No. 3586. 

1. Courts "g^lOSCS) — Case involving question additional to jurisdictipn as 

fédéral court is reviewable by Cfircuit Court of Appeals. 

Though, under Judieial Code, § 238 (Comp. St. § 1215), an àppeal 
from tlie District Court lies only to the Suprême Court, if tlie jurisdic- 
tion of tlie District Court as a fédéral court i.s the sole question involved, 
an appeal may be taken to the Circuit Court of Appeals, even if the 
question of iurisdîction is presented, where .another question also arises. 

2. Courts 'S='405(5) — Whetlier nonresid^nt is indispensable party is review- 

able by Circuit Court of Appeals. 

Whether a nonresident of the district in whieh suit was brought; is afi. 
indispensable party to the suit is a question of ,g«;neral jurisdictlon, ap- 
plicable allke to state and federial courts, and is reviewable by theCir- 
cuit Court of Appeals. 

3. Courts <S=3373 — Nonresident of district cannot be niade party to suit t» 

cancel votîng trust agreeittent. 

A suit by a eorporate stookholder to cancel a voting trust agreement, 
entered into by thç majority stockholders as a violation of his rights, is 
not in the nature bf a suit to remove cloud on title to stock, and is there- 
fore not one in which a nonresident of the district can be made a party 
under Judieial Code,' S 57 (Comp. St. § 10.30). 

4. Courts 'Ê=>373 — Jurisdictlon retained, if absent party is not indispensabl» 

to any relief. 

If there is any part of the relief sought as to which a nonresident of 
the district is not an indispensable party, the bill will be retained for 
that purpose. ' ' 

5. Equity <S=»94— Nonresident trustée held not "mdispensable party" to suit 

to dissolve voting trust. 

Where a voting trust agreement between the majority stockholders of 
p. corporation ^uthorized the majority of the trustées to vote the stock 
held in trust as they decided, or to dissolve the trust agreement at any 
time, a trustée who was a nonresident of the district Is nût an indispens- 
able party to a suit to cancel the trust agreement for illegality, since the 
majority of the trustées who were parties could exercise every power of 
. the agreement without his consent, and an indispensable party is one 
Vfho has such an interest in the controversy that a final decree cannot 
be made without either affecting that interest or leaving the cofntroversy 
in such condition that its final détermination may be inconsistent with 
equity. ■.. , . 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries, Indispensable Party.] 

<S=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & lodexes 
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Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Samuel H. Sibley, Judge. 

Suit by the Consolidated Textile Corporation against James !« 
Dickey and qthers. From a decree dismissing the bill for want of 
necessary parties (266 Fed. 587), complainant appeals. Motion to dis- 
miss the appeal denied, decree reversed, and cause remanded. 

Clifford L,. Andersen, Daniel MacDougald, E. R. Black, Sanders 
McDaniel, and Daniel Rountree, ail of Atlanta, Ga., for appellant. 

R. R. Arnold, Morris Brandon, and John A. Hynds, ail of Atlanta, 
Ga., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Appellant, a Delaware corporation, ex- 
hibited its bill against James L. Dickey, James S. Floyd, Edward C. 
Peters, Morris Brandon, James S. Akers, and Henry Durand, ail rési- 
dents within the Northern district and citizens of Georgia, and against 
Floyd W. Jefferson, a citizen of New Jersey. 

The bill avers : That the Exposition Cotton Mills is a Georgia cor- 
poration, having an outstanding capital stock of $700,000, consisting of 
7,000 shares, of the par value of $100 each ; that appellant is a stock- 
holder in said corporation, owning 499 shares, and interested in 2,590 
additional shares, under options and contracts of purchase ; that appel- 
lees are also large stockholders, and are seven of the nine members con- 
stituting the board of directors oî said corporation ; that on April 2, 
1920, appellees, and other stockholders, together owning slightly more 
than a majority of the outstanding shares of the said Exposition Cot- 
ton Mills, entered into a voting trust agreement, which in substance 
provided : That said stockholders should transfer their shares of stock 
to the First Trust & Savings Corporation, also a Georgia corporation, 
as trustée of the légal title ; that said trustée should exécute and deliver 
to the stockholders trust certificates representing their shares of stock ; 
that appellees should be constituted the irrévocable proxies of said 
stockholders to vote ail stock so delivered to the trustée ; that the trus- 
tée should sell ail said stock, if directed in writing to do so by the 
holders of four-fifths in amount of the certificates; that the trustée 
should receive ail dividends on said stock, and pay same out to the 
holders of certificates in proportion to the amount of stock represented 
thereby ; that any vacancy caused by the death, résignation, or dis- 
qualification of any voting trustée should be fiUed by the remaining 
trustées; that during the life of the trust agreement the said stock- 
holders would hot sell their shares of stock, although they were at lib- 
erty to sell their voting certfficates, in which event the voting trustées 
would represent the assignées of the certificates; that the voting trus- 
tées should vote as a majority thereof might direct; that Jefierson 
should vote with the majority of tlie voting trustées ; that the trust 
agreement could be terminated at any time by six of the voting trus- 
tées ; that the trust agreement should terminate December 31, 1922, un- 
less a majority in amount of the holders of certificates should agrée 
in writing to continue it, in which event it should terminate December 
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31, 1927; that upon the termination of the trust agreement, stock 
should be reissued in lieu of trust certificates. It was then averred that 
the voting trust agreement had been entered into for the purpose of 
making appellee Jefferson sales agent to handle the output of the Expo- 
sition Cotton Mills. The bill prayed, among other things, that the vot- 
ing trust agreement be declared void and surrendered for cancellation, 
that appellees be enjoined from exercising any powers thereunder, and 
further that they be enjoined from making any sales contract with Jef- 
ferson. 

Subpœnas were served upon the appellees, other than Jefferson, and 
he was required to appear by the terms of an order issued under the 
provisions of section 57 of the Judicial Code (Comp. St. § 1039). Jef- 
ferson moved to quash the service made upon him and to dismiss the 
bill, upon the grounds that said section 57 is inapplicable to the case 
stated, and that the court had not acquired jurisdiction over his per- 
son. The other appellees also fîled a motion to dismiss upon similaK 
grounds, and upon the further ground that the suit could not proceed 
against them, because Jefferson vi'as an indispensable party. There 
was an additional reason assigned in the latter motion to dismiss, to the 
effect that the Exposition Cotton Mills and the First Trust & Savings 
Corporation were also indispensable parties. The District Court grant- 
ed thèse motions for the reasons assigned, except as to the Exposition 
Cotton Mills and First Trust & Savings Corporation, and declined to 
permit an amendment making them parties, only because that. would be 
a futile thing to do, inasmuch as, in the view of the court, the bill would 
hâve to be dismissed at ail events because Jefferson could not be made 
a party. Appellees move to dismiss this appeal for lack of jurisdic- 
tion in this court, and insist, because the trial court dismissed the bill 
solely for want of jurisdiction, that the appeal lies exclusively to the 
Suprême Court of the United States. 

[1,2] If the jurisdiction of the District Court as a fédéral court 
were the sole question involved, an appeal would lie only to the Su- 
prême Court under the very terms of section 238 of the Judicial Code 
(Comp. St. § 1215). However, where another question than that of 
jurisdiction arises, although the question of jurisdiction is also pre- 
sented, an appeal is properly taken to the Circuit Court of Appeals. 
Whether Jefferson is an indispensable party is a question of gênerai 
jurisdiction, applicable alike to state and fédéral courts, and is review- 
able by this court. Bogart v. Southern Pacific Co., 228 U. S. 137, 33 
Sup. Ct. 497, 57 h. Ed. 768; Geneva Furniture Manufacturing Co. 
V. Karpen, 238 U. S. 254, 35 Sup. Ct. 788, 59 L. Ed. 1295 ; Boston & 
Maine R. R. v. Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 h. Ed. 1002. 
The motions to dismiss the appeal are therefore denied. 

By the assignments of error it is insisted (1) that the case is of such 
a nature that Jefferson can be made a party défendant, though he ré- 
sides in another state, under the provisions of section 57 of the Judicial 
Code; and (2) that Jefferson is not an indispensable party, and that 
the court could therefore grant the relief prayed, or at least a part of 
it, as against the other appellees. 

[3] 1. We are of opinion that the court correctly held that the 
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averments of the bill did not bring the suit within the provisions of sec- 
don 57 of the Judicial Code. Appellant's proposition is that the acts 
complained of constitute a cloud upon the title to its shares of stock. 
No one is disputing appellant's title, or asserting any claim to it. The 
real complaint is, not that appellees are asserting any claim against or 
right to appellant's stoclc, but that they are using their own stock in a 
manner which is alleged to be illégal, to the damage and in jury of ap- 
pellant. 

[4] 2. As to the dismissal of the bill because of the inability to join 
Jefferson as a party défendant, if there is any part of the relief sought 
as to which he is not an indispensable party, the hill will be retained for 
that purpose. Waterman v. Canal-Louisiana Bank Go., 215 U. S. 33, 
45, 30 Sup. Ct. 10, 54 L. Ed. 80. In this case appellant seeks as a part 
of the relief an injunction to prevent the voting of the stock standing 
in the name of the First Trust & Savings Corporation by a majority of 
the voting trustées, in whom such right to vote is given by a proxy exe- 
cuted by'such trust company to certain trustées, to be exercised by a 
majority. 

The case of appellant is based on the theory that under the pubhc 
policy of the state of Georgia, as claimed to be stated in the case of 
Morel V. Hoge, 130 Ga. 625, 61 S. E. 487, 16 L. R. A. (N. S.) 1126, 14 
Ann. Cas. 935, the voting trust agreement set out as an exhibit to the 
bill, under vt^hich the several stockholders divest themselves of the vot- 
ing power of their stock whiTe retaining the bénéficiai interest, and vest 
it by a pooling agreement in a majority of voting trustées, is a violation 
of the duty which the several shareholders pwe to each olher under the 
charter of the Exposition Cotton Mills, and that appellant as a share- 
holder bas the right to an injunction to prevent the voting of such 
shares by such majorit)', or by the First Trust & Savings Corporation 
as the holder of the naked légal title under such an agreement. Ail of 
said trustées save one (Jefferson) being within the jurisdiction of the 
court, and the creator oiÉ the proxy, the First Trust & Savings Corpo- 
ration, being within the jurisdiction, if the vesting of said title by the 
several stockholders in said trust company, and through it in said ma- 
jority of said voting, trustées, is contrary to the public policy of Georgia 
and illégal, and if appellant is entitled, on a bill to which ail indispens- 
able parties are made and served, to an injunction, we do not think that 
the nonresidence of one of the trustées, ^whose présence would not oust 
the jurisdiction of the court, should prevent the court from entertain- 
ing the bill for .such injunction. 

[5] It is évident that the injunction prayed for against the appellees, 
other than Jefiferson, would not deprive him of any right which he can 
exercise under said voting trust agreement. He has no right to exer- 
cise the proxy thereby created ; but such right is vested in the majority, 
who are parties to the bill. In Shields v. Barrow, 17 How. 130, 15 É. 
Ed. 158, indispensable parties are defined to be: 

"Persons who not only hâve an interest in the controvergy, but an interest 
of such a nature that a final decree cannot be made without either affecting 
that interest, or leaving the eontroversy in such a condition that its final 
terminatlon may be wholly Inconslstent with equity and good conscience." 

269 P.— 60 
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There cannot be much difficulty in applying this accepted rule of 
law to thé facts pleaded in appellant's bill of complaint. Hère the citi- 
zenship of appelîant is diverse from that of any and ail the appellees. 
If Jefïerson were a party, the jurisdiction of the court would not be 
ousted. Suit cbuld not be brought in New Jersey, of which state Jef- 
ferson is a citizen, without encountering the same, if not a greater, 
difficulty as to parties. If the suit cannot be maintained in Georgia, it 
cannot be in any state or fédéral court. The resuit would be that appel- 
îant would hâve nb tribunal to which it niight submit the question of 
whether the acts complained af are violative of the public policy of the 
state of Georgia as charged. The voting trust agreement is with the 
voting trustées as a body, and not as individuals. The six voting trus- 
tées of which the court has jurisdiction hâve the power and the right to 
terminate the trust agreement at any time. Jefïerson has no individual 
interest to be afifected, and cannot exercise any power by himself . The 
majority can exercise every power granted thereby over Jefïerson's ob- 
jections. If the appellees who are citizens of Georgia should déter- 
mine to terminate the trust agreement, they would not be depriving 
Jefïerson of any légal right. 

The case is not before us upon its merits, and they hâve not been 
considered; but in our opinion appelîant is entitled to a décision upon 
the merits, by the District Court, on the portions of the relief sought, 
above indicated. 

The decree dismissing the bill is therefore reversed, and the cause is 
remanded for further proceedings not inconsistent with this opinion. 



HEÏWARD V. GOLDSMITH. 
In re APOLLO ELECTRIC STEEL CO. 

(Circuit Court of Appeals, Tliird Circuit. January 17, 1921.) 

No. 2606. 

1. Courts <&=359 — Law of state where case arose controls validlty of daim 

aigainst banlirupt. 

i In determining the validity of a claim against a Ijanlirupt, the law of 
th« state where the case arose must control. 

2. Damages <&~>40 (2) — Anticipated profits may be rpcoyered on breacb of 

çontraet in Pennsylvania. 

■ Whén (profits are the direct and immédiate fruit of a contract, they 
may be recovered as damages for tlie breach thereof in Pennsylvania. 
3. ■ Banbruptcj^ ®=i318(2) — Purchaser held entitled to damages from bankruipt 
estate for breach of contract. 

Where claimant negotiated for the purchase of 6,000 tons of steel ingots, 
and disclosed his customers when a question arose as to his financial re- 
sponsibility, and an agreement was entered Into directly with the cus- 
tomers for the sale of the ingots for $39 per ton, and the seller agreed to 
pay claimant the dift'erence between $33 pçr ton, which he was in the 
first instance to pay the bankrupt, and $39 per ton, which he was to get 
from the customer, claimant fully performed, and was entitled to $6 
per ton for ingots which seller was unable to deliver by reason of bank- 
ruptcy, unless precluded by the terms of the contract. 

(g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. Bankruptcy <g=»318(2) — Contract of sale held not to limit bankrupt's lia- 

bility. 

Under a contract whereby a steel company, subsequently becomlng 
bankrupt, agreed to pay claimant the différence per ton between the prlce 
"actually paid" by claimant's customer and reeeived by the steel com- 
pany, held, that there was no limitation on the liability of the steel com- 
pany to claimant, but that the language of the contract was intended to 
limit the liability of the steel company against the possibility of the claim- 
ant's customer failing to perform its contract and pay for the steel de- 
livered. 

5. Contracts <Sx=3I0 — Bankrupt cannot take advantage of own insolvency in 

contract. 

It must be deemed an implied term of every contract that the promisor 
will not permit nimself, through insolvency or acts of bankruptcy, to 
become unablè to perform the contract. 

6. Bankruptcy "©=318 (2) — Adjuâication équivalent of breach of executory 

agreement ; "claini f ounded on a contract." 

Bankruptcy proceediugs, whether voluntary or Involuntary, resulting In 
an adjudication of bankruptcy, are the équivalent of an anticipatory breacli 
of an executory agreement, and a daim for damages by reason of such a 
breach is founded on a contract, express or implied, within the meaning of 
Bankruptcy . Act, § S.Saé (Comp. St. § 9647), and the damages hiay be 
liquidatc.d under section 6Sb. 

î. Bankruptcy ©=■407 — Matters of spéculation not cpnsidered on apjpeal. 

On appeal from an ordér affirming' an order of a référée disallowing 
claîm in bankruptcy, a décision that claimant should not be allowed a 
certain specified amount per ton for steel îiigots sold by bankrupt, where 
bankrupt failed to deliver, because mol^s to be furnished by claimant 
would be impaired, cannot be considered, where there is no testimony as 
to the extent of the impairment, and àny impairinent which the molds 
might hâve suffered is spéculative. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of the bankruptcy of the ApoUo Electric Steel Com- 
pany ; J. J. Goldsmith, trustée. From an order affirming an order of 
the référée disallowing his claim, Thomas Heyvvard, Jr., appeals. Or- 
der reversed, with direction to allow claim. 

Ulysses G. Vogan and Charles F. Patterson, both of Pittsburgh, Pa., 
forappellant. 

Edwin B. Goldsmith, of Pittsburgh, Pa., and Frank R. S. Kaplan, 
of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

DAVIS, Circuit Judge. This is an appeal by Thomas R. Heyward, 
Jr., from the District Court for the Western District of Pennsylvania, 
affirming an order of the référée disallowing his claim in bankruptcy. 
Heyward was negotiating with the bankrupt for the purchase of 6,000 
tons of open hearth steel ingots. Some question arose as to his finan- 
cial responsibility, whereupon hé disclosed his customers, the receiv- 
ers of the Central Iron & Steel Company, of Harrisburg, Pa., to the 
bankrupt, which, with the consent of Hayward, entered into an agrée- 
ment with them directly for the sale of said ingots for $39 per gross 
ton, and also entered into an agreement with Heyward whereby it 

<g=»For otUer cases Bee same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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agreed to pay Heyward $6 per ton, the différence between $33 per ton» 
which he in the first instance was to pay the bankrupt, and $39 per 
ton, which he was to get f rom the receivers. 

The Apollo Electric Steel Company supplied, under the contract, 
ingots to the amount of 4,697 tons, leaving a balance of 1,303 tons, 
which it failed to furnish and deliver.- The Apollo Electric Steel 
Company then became bankrupt, and Heyward filed his claim with 
the trustée in bankruptcy for $6 per ton on 1,303 tons, amounting 
to $7,818. The receivers of the Central Iron & Steel Company went 
into the open market and purchased 1,303 tons at a higher price than 
it was to pay the bankrupt, and filed its claim with the trustée in bank- 
ruptcy for the différence. This claim was allowed, but the claim of 
Heyward was disallowed, by the référée, and the District Court af- 
firmed the referee's order. The case is hère on appeal. 

The référée held that the claimant was entitled to be compensated 
for his actual loss, which was measured by his actual expense in se- 
curing the contract for the sale of the ingots and in furnishing the 
molds, in accordance with the terms of the contract, together with 
reasonable compensation for his services therein. lî the expenses 
thus incurred and the compensation due him for said services should 
exceed the amount which he had already received under the contract, 
this excess constitutes, in his opinion, Heyward's actual loss, for 
which his claim should be liguidated and allowed. If, however, what 
he had received equaled or exceeded said loss, he was not damaged, 
but disappointed, and in such case his claim résolves itself into the loss 
of anticipated profits, which may not be allowed. 

The référée further held that the claim must be disallowed by reason 
of the terms of the contract between bankrupt and claimant, which, 
inter alia, provides that : 

"The Apollo Electric Steel Company agrées to pay the said Thomas R. Hey- 
ward, Jr., the dilïerence per ton between the price actually paid by said re- 
ceivers and received by said Apollo Electric Company for said steel, under 
the terms of said contract, and the sum of thirty-three dollars (§33.00) per 
gross ton net." 

In addition to the reasons contained in the opinion of the référée 
for disallowing the claim, the judge of the lower court added another, 
namely, the $6 per ton- claimed by Heyward on every undelivered 
ton does not adequately express the amount of his loss, for the reason 
that the molds furnished by him under the contract would hâve been 
impaired in value in the manufacture of the 1,303 tons which the 
Apollo Electric Steel Company did not furnish, and therefore he did 
not lose that impairment. 

[1, 2] This case arose in Pennsylvania, and must be controlled by 
the décisions of the courts of that state. If the $6 per ton claimed 
by Heyward be considered as anticipated profits, which seems to be the 
theory on which the claim was treated below, the décisions of the high- 
est court of Pennsylvania abundantly support the proposition that, 
when profits are the direct and immédiate fruit of the contract, they 
may be recovered as damages for the breach thereof. Impérial Coal 
Co. V. Port Royal Coal Co., 138 Pa. 45, 20 Atl. 937; Gallagher v. 
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Whitney. 147 Pa. 184, 23 Atl. 560 ; Puritan Coke Co. v. Clark, 204 
Pa. 556, 54 Atl. 350; Wilson v. Wernwag, 217 Pa. 82, 66 Atl. 242, 10 
Ann. Cas. 649; In re Duquesne Incandescent Light Co. (D. C.) 176 
Fed. 785, and the cases there cited. This is the rule in the United 
States Suprême Court also. United States v. Behan, 110 U. S. 338, 
4 Sup. Ct. 81, 28 L. Ed. 168; Hinckley v. Pittsburgh Steel Co., 121 
U. S. 264, 7 Sup. Ct. 875, 30 U. Ed. 967. If the amount in question 
be considered as profits, they were the direct and immédiate fruit 
of the contract, and the claim on this theory should hâve been allowed. 

[3] This claim, in our opinion, does not represent profits at ail, 
but considération. It was the full considération which Heyward was 
to receive for performing the contract. The évidence shows that he 
fuUy performed, and is entitled to the considération, unless precluded 
by the terms of the contract. 

[4] The référée found that Heyward, having actually performed his 
part of the contract, had a right to the allowance of his claim to an 
amount sufficient to cover his actual loss, as above indicated, because 
of the failure of the bankrupt to perform its part of the contract, 
unless such allowance is precluded by the provision of the contract 
above quoted. The language of the contract, "actually paid by said 
receivers and received by said Apollo Electric Steel Company," he 
held, was "intended to limit the liability of the bankrupt to claimant, 
and the ingots actually delivered and paid for, as a protection against 
the possibility of the Central Steel Company failing to periorm its 
contract and pay for ail the steel delivered." This interprétation, 
we think, is exactly right. The Central Iron & Steel Company was in 
financial straits and was being operated by receivers. It was both 
natural and wise for the bankrupt to protect itself against liability 
to Heyward upon the failure of the receivers of the Central Iron & 
Steel Company to perform its contract in taking ail of the ingots con- 
tracted for, or in not paying for those taken. The language did not 
contemplate the failure of the Apollo Electric Steel Company, and 
the trustée cannot take advantage of its failure. 

[5, 6] In disallowing the claim, the référée lost sieht of this con- 
struction of the provision, and treated it as though its purpose was 
to protect the Apollo Electric Steel Company against its own inability 
to perform. This was not its purpose. The bankrupt could not take 
advantage of its own insolvency, and the trustée may not hide behind 
the bankruptcy of the nonperforming company, and avail himself of a 
défense not open to it. It must be deemed an implied term of every 
contract that the promisor will not permit himself, through insolvency 
or acts of bankruptcy, to become unable to perform the contract. 
Bankruptcy proceedings are but the natural and légal conséquence 
of something done or omitted to be donc by the bankrupt in violation 
of his engagement in the contract, and bankruptcy proceedings, wheth- 
er voluntary or involuntary, resulting in an adjudication of bankruptcy, 
are the équivalent of an anticipatory breach of an executionary agrée- 
ment. The claim for damages by reason of such a breach is founded 
upon a cr;ntract, express or implied, within the meaning of section 
63a4 of th- Bankruptcy Act of 1898 (Comp. St. § 9647), and the dam- 
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âges may be liquidated under section 63b. Central Trust Co. v. Chi- 
cago Auditorium, 240 U. S. 581, 36 Sup. Ct. 412, 60 h. Ed. 811, L. 
R. A. 191^B, 580. There was an obbgation on the part of the bank- 
rupt to pierform the contract with the Central Iron & Steel Company, 
which was made a part of the contract between the bankrupt and claim- 
ant. Sirlce thè claimant had fully performed,. and was entitled to the 
considération; the claim should hâve been liquidated and allowed. 

[7] There is no testimony as to the extent of the impairment of 
the molds,' which their use in manufacturing thè ingots would hâve 
caused. In the absence of such testimony, any impairment which they 
might hâve sufféred is spéculative, and may not he considered by us. 

The order of the lower court and the référée will bereversed, with 
direction to allow the claim. ' 



CENTRAL WHARF TOWBOAT CO. v. FURNISS, WITHÏ & CO., Limited. 

(Circuit Court of Âppeals, First Circuit. January 4, 1921.) 
■No. 1474. 

1. Towage €t==15 (3) —Evidence held to sliow iiijury to Steartier Was by nieg- 

licence of tuç dockîng steaniier. ' 

Where claimant had contracted to dock libelant's steamers, and fur- 
plsl^fd a tug and a pUot, who liad full charge pf the docking opération 
.,_ and direeted tlie movements of the tug, évidence held to show that the 
steamer struçk the wharf nearly i)ow on'because bf the lack of ordiHary 
care and sklù' which sboùld ha te Been exerclsed by the pUot in the use 
of the tug. ' 

2. Towage -S^lld) — Tug liable for failure to exercise reaaonable càre aud 

skill. 

Whlle a steam tug is not a eommon carrier, nor ai^ Insuror, it is bourid 
to exercise reasonable skill and care in everj^thlng relating to the work, 
until it is accomplished, and is llable for want of either to the extent of 
the damage sustained. ■ ; 

3. Towage <Ss=>ll (7) — Tug held liablè for négligence of pilot f umislied by nig" 
' «wner and dirècting dodiing of steamer by tug. 

Where claimant, which had contracted to dock libelant's steamers, fur- 
nlshed a tug and a pilot, and at the. time of à collision with the wharf the 
steamer was not nnder her own steam, but was belng docked by the assist- 
ance of the tug tlnder direction of the pilot, who had charge of the whole 
opération of docking, the tug could bo held liable for the négligence or me 
pilot in the use of the tug. 

.,\Appeal from the District Court of the United States for the District 
of Maine ; Clarence E^ale, Judge. 

Suit in admiralty by Furniss, Withy & Co., Limited, against a tug 
claimed by the Central Wharf Towboat Company. Decree for libel- 
ant (The Pejepscot, 217 Fed. 150), and claimant appeals. Affirmed. 

Nathan Wi Thompson, of Portland, ,Me., for appellant. 

William H. Gulliver, of Portland, JVIe., for appellee. 

Bèfore BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

.^ ,- O -' I r— ^ ' ■ ' ■ -^ T— ' ■ ■ 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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JOHNSON, Circuit Judge. [1] This is an appeal from a final de- 
cree in an admiralty case. The appellees made a contract with the ap- 
pellant to dock its steamers upon their arrivai at Portland, Me. The 
Daltonhall, one of its steamers, arrived at Portland on February 19, 
1910, and anchored in the outer harbor, off the quarantine. She was 
to dock at Maine Central Wharf No. 3, to reach which it was neces- 
sary to pass through the draws of two bridges. Her captain went 
ashore and returned about 1 1 :30 in the f orenoon of that day aboard 
the tug Pejepscot, chartered and controUed by the appellatit and in 
command of Capt. Swett. The appellant sent Capt. McDufïîe with 
the captain of the Pejepscot to take charge of docking the Daltonhall, 
because of his longer expérience in docking vessels at this particular 
wharf and hh more intimate knowledge of the depth of water and 
the conditions to be encountered there. 

It was a cold day, and when the chief officer attempted to weigh 
the port anchor of the steamer the windlass became unlocked because 
of the ice upon it, and the chain ran out until it was stopped by the 
compressor. After two attempts, he announced to the bridge that 
the anchor was "aweigh," and under Capt. McDuffie's order the steam- 
er's engines were started "slow ahead" to hold her up to the wind, 
until the mate reported to the bridge that the anchor was "up." The 
engines then were started "half speed ahead," with the Pejepscot fast 
to the starboard side of the steamer, and both Capt. Anderson of the 
steamer and Capt. McDufïie were upon her bridge, and remained there 
constantly until the vessel was docked. 

Immediately after passing through the draw of the second bridge it 
was necessary to turn the steamer sharply from a westerly to a north- 
northeasterly course. This was done by use of her own engines, with 
the assistance of the tug, and when she approached the wharf, in 
turning, her port anchor, whose shank had not been fully drawn up 
into the hawse pipe, coUided with the cap log of the wharf and the 
hawse pipe was broken. This libel was brought to recover for the 
damage so sustained through the négligence, as it was claimed, of Capt. 
McDuffie, in charge of the tug and the docking of the steamer. 

The contention of the appellant was that the steamer was négligent 
because its chief officer did not properly stow its anchor, but left it 
extending farther from the sidë of the bow than it would hâve extend- 
ed if the shank of the anchor had been fully drawn into the hawse pipe^ 
and that its position was unknown to Capt. McDuffie or the master of 
the tug, and also that, if Capt. McDuffie was négligent, the appellant 
was not liable for his négligence, althoughit adrtiitted he had the 'Sble 
charge of her docking. 

Upon the question whether Capt. McDufïie knew the position in 
which the anchor was left or not, the testimony was conflicting. The 
chief ofiicer of the steamer testified that, after he had reported "the 
anchor is up," he found diificulty in getting the shank of the anchor 
fully into the hawse pipe, so that its flukes would lie closely against thé 
bow; that after he had been employed about 10 minutes in trying to 
get the anchor into this position, and had been unsuccessful, he was 
ordered by the captain of the steamer to leave it where it was. 
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The captain of the steamer testified that Capt. McDuffie said to him: 

" 'Is the anchor up?' He says, 'Keep the anchor where it is.' He sald, 'We 
inay want it; keep the anchors handy, we may want them.' So I hollered 
out to the chief officer and said, 'Never mind that anchor ;' I said, 'We may 
require them.' " 

The pilot denied that this conversation was had, or that he knew the 
shank of the anchor had not been fully drawn up into the hawse pipe. 
But, in view of the difficulty that the chief officer had been having in 
stowing the anchor, and that he had spent about 10 minutes in attempt- 
ing to get its shank fully into the hawse pipe, and while doing this he 
was in full view of Capt. McDuffie, we think it more probable that 
such conversation occurred, and that Capt. McDuffie, from his long 
expérience, knew that the anchor was not drawn up into the hawse 
pipe, so that its flukes would lie close against the how of the steamer. 

It was claimed by the appellant that the damage to the hawse pipe 
was caused by the anchor coming in contact with the cap log of the 
wharf as the steamer was being drawn alongside the wharf and nearly 
parallel to it, toward her berth, by means of a bowline operated by 
her own windlass. 

The captain and the chief officer of the steamer, and also a steve- 
dore who stood upon the wharf, testified that the anchor came in 
contact with the cap log of the wharf when the steamer was approach- 
ing it at an angle of from 40 to 45 degrees. The Daltonhall had a 
very bluff bow, and it is évident that she must hâve approached the 
wharf at about this angle to permit the anchor to coma in contact with 
it. When the accident occurred, the Pejepscot was upon her starboard 
stern, pushing that toward the wharf. The chief officer testified that 
the bowline had not then been secured to the wharf, nor had the wind- 
lass been used to wind the steamer ahead ; that a spring line had been 
thrown out, which had been made f ast to the wharf, but the engines of 
the steamer had been stopped, and when the bowline was secured it 
was the intention to wind the steamer ahead by use of the windlass. 

Stevedore Burns stood upon the wharf at this time, and he testified 
orally, so that the District Court had an opportunity to judge of his 
credibility. He was standing upon the wharf, he said, when the 
steamer approached it at an angle of about 40 degrees, and, seeing that 
the steamer would strike the wharf, he feared it would tear it up, 
and he might suffer some injury, and he stepped back to be out of the 
way. 

We think, as did the District Court, that the accident must hâve 
happened by the steamer striking the wharf as she approached it at 
an angle of about 40 degrees, and we think, also, that her stern was 
then being pushed toward the wharf by the tug, which gave her a for- 
ward movement also. 

It was not contradicted that the chief officer of the Daltonhall, who 
of stopping her, as might hâve been done at that distance from the 
wharf, and when she was moving very slowly, or should hâve been 
was standing on her bow, notified the pilot when the steamer was with- 
in 30 feet of the wharf, and that he replied, "Ail right;" but, instead 
moving slowly, if proper care had been exercised, and the tug was upon 
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her starboard qvjarter, she was allowed to forge ahead and strike the 
wharf. The steamer's engines were stopped at the time, and we think 
the accident happened because the Pejepscot, in attempting to push her 
stem around, imparted a f orward movement to the steamer. Capt. 
McDuffie claimed that he did not know that the wharf had been struck, 
but testified that, as they approached the wharf, a man came out of the 
forecastle in an excited manner, and that Capt. Anderson of the steam- 
er asked him what the man said, and that he replied : 

"'I don't know; do you?' He says, 'She must hâve done some damage up 
f orward there when she touched the wharf.' I says, 'When did she touch? I 
don't know it.' " 

His attention was afterward directed to the testimony of Capt. 
Anderson, in which that officer stated that he felt the shock when the 
steamer hit the wharf, and that he called the pilot's attention to the 
man who rushed out of the forecastle, and asked the pilot what he sàid, 
as he didn't catch it, and that the pilot replied : 

" 'Oh,' he says, 'there ean't be anything broken,' he said ; 'We haven't 
touched hard enough.' " 

And Capt. McDuffie admitted that he made this statement. 

It was in évidence that Capt. McDuffie went out upon the wharf 
after the steamer was docked and looked at her bow to see what dam- 
age had been done. He himself testified that he did this, and that 
then he examined the scar which had been made on the cap log by the 
anchor striking it. There does not seem to hâve been any reason why 
Capt. McDuffie should hâve made his examination, if he was not 
aware that the steamer had struck the wharf. 

In answer to the question, "Then why did you get out onto the 
wharf and make inquiries ? " he replied : 

"Because the captain asked me, and referred the accident to me. He said 
that we must hâve done some damage to the vi'harf, and I aslced him, 'How 
and when?' He said, 'When she came bow on;' I said, 'When she came bow 
on?' Q. 60 on. A. He says, 'While the tug was shlftlng.' I says, 'She went 
off 48 feet from tlie wharf; they wouldn't allow her to go bow on to the 
wharf.' " 

Capt. McDuffie, who gave his testimony orally, testified that it would 
not hâve been good seamanship to allow the steamer to go bow on to 
the wharf. He was upon the bridge of the steamer, and had full 
charge of the whole opération of docking, and directed the movements 
of the tug. 

[ 2 ] We are convinced from the testimony, as was the District Court, 
that the steamer did strike the wharf nearly bow on, because of the 
lack of the ordinary care and skill which should hâve been exercised 
by Capt. McDuffie in the use of the tug under the circumstances. 

While a steam tug is "not a common carrier nor an insurer," It "is bound 
to exercise reasonable skill and care in everything relating to the work untll 
it is accomplished, and she is liable for want of either to the extent of the 
damage sustained." The Margaret, 94 U. S. 494, 24 L. Ed. 146. 

[3] But, if Capt. McDuffie did not exercise the ordinary care which 
he should hâve exercised under the circumstances, it is claimed by the 
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appellant that ît is notliable for any errors committed by him, and 
cites in support The Sarnià (C. C A.) 261 Fed. 900. But in that case 
the pilot, who was aboard the Samia, and on her bridge at the time of 
a collision, was managing that steainer under her own steam: while 
in this case the Daltonhall, at the time of the accident, was not pro- 
ceeding under her own steam, but was being docked by the assistance 
of the tug, under direction of Capt. McDuffie. In the Sarnia the court 
said : 

"The tug Pâlmer committed no fault, and when Barrett f urnished the Sarnia 
with a pilot in the person of Capt. Slauer, he dld not thereby promise a mari- 
time lien on his tug for whatever errors Capt. Slauer might commit while 
standing on the Sarnia's bridge and managing that steamer with her own 
steani." 

In the case of the Daltonhall, Tiôwever, Capt. McDuffie had charge 
of the whole opération of docking her, and he was not acting as her 
pilot in managing her under her own steam àt the time the accident 
occurred; but by his orders the tug Pejepscot was attempting to swing 
the stern of the Daltonhall in to the wharf. He also gave directions 
about putting out Unes to the wharf; but, when the accident occur- 
red, the movement of the steamer toward the dock was being efïected 
solely by-ithe use of the tug, and we think that the finding of the Dis- 
trict Court was right that the tug must be held solely at fault. 

The decree of the District Court is affirmed, with cost to the ap- 
pellee in this court. 



FRANCESCHI et al v. MERCADO. 

(Circuit Court of Appeals, First Circuit. December 21, 1920.) 
No. 1418. 

1. Bankruptcy <S='372 — Spécial order of abandonniMit of proceecKng was 

necessary and must be made in same case. 

Tlnder Law of Civil Procédure of Porto Rico of 1886, arts. 410, 411 412, 
415, and 419, a spécial order of abandonment of banlçruptcy proceedîngs 
was necessary, which order had to be made in the same proceeding, and 
not In another distinct action. 

2. Banliruptcy <^=>Sn — Proceeding not abandoned or extinguislied for faUure 

to proSeeute when due to failure of court. 

Under the law in forcé In Porto Rico in 1888 requiring the judge having 
cognizance of a bankniptcy proceeding to order a seizure of the property, 
name a receiver and trustée, and set a day for the meeting of creditors 
when making the order of adjudication and a royal decree of October 27, 
1885, requiring the court to cite the parties to appear for the purpose 
of agreeing to proceed under a law which had recently gone into effect, 
where the court, after adjudging a partnership bankrupt and ordering a 
seizure of its property and appointing a receiver, ne ver set a day for 
the appeai'ance of the parties to choose the procédure, the proceeding was 
not abandoned or extinguished by the failure to prosecute it thereafter. 

3. Bankruptcy '|!=>122-^Court should hâve set new day for meeting of eredi- 

tors when meeting not had. 

Though thé law in force In Porto Rico in 1888 only provided for two 
cases in which a meeting of creditors of a bankrupt was not held and 
made no provision for a thlrd or subséquent meeting, the court having 

(®=3For other cases see.same topic & KEY-NUMBBR in ail Key-Numbereû Dlgests & Indexes 
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cognisianne of the proceeding was charged with the duty of setting a now 
day untU the meeting was held. 

4. Bankruptcy ®=51 — Bankrupt partnership held incapacitated to exercise 

acts of ownership and heirs incapable to sue to set aside foredosure. 

Where a partnership was adjudged a bankrupt under the laws of Porto 
Rico in 1888, and its property seized by receiver named by the court pend- 
ing the appointment of a trustée at a meeting of creditors, the property 
was In custody of the law when subsequently levled on and sold at pub- 
lic auction to pay mortgagees, and the partners were incapacitated to 
perform acts of ownership, and could not recover the property, and their 
heirs had no légal capacity to sue to set aside the foreelosure and recover 
the property. 

5. Appeal and error ®=»78(4) — Judgnuent dismissing suit for want of capacity 

of plaintiffs is final and appealable. 

A judgment of the Suprême Court of Porto Rico dismissing a suit 
for want of capacity in plaintiffs to prosecute it was a final judgment 
from whlch an appeal would lie to the Circuit Court of Appcals. 
8. Appeal and error 'S^'IGS — Bight to app«al not waived by taking steps to 
obviate objection to maintenance and bringing new suit. 

The right of heirs of mortgagors to appeal from a decree, dismissing 
their sviit to set aside the foreelosure of the mortgage and recover the 
property, for want of capacity to sue, because of bankruptcy proceed- 
ings, was not waived by obtaining an order extinguisliing the bankruptcy 
proceedlngs and bringing a new suit for the same cause, as the order of 
extinguishment may not hâve been rightfully entered, and the second 
suit may be open to défenses not available in the flrst suit. 

Appeal from the Suprême Court of Porto Rico. 

Suit by Alejandro Franceschi and others against Mario Mercado e 
Hijos. From a decree of the Suprême Court of Porto Rico reversing 
a decree of the District Court in favor of plaintiffs, they appeal. Af- 
firmed. 

The opinion of the Suprême Court of Porto Rico, delivered by Mr. 
Justice Aldrey, was as follows: 

In the year 1884 the partnership of Antonsanti & Franceschi, composed of 
Francisco Antonsanti and J. Angel Franceschi and doing business in the 
town of Guayanilla, mortgaged their "Ruflna" plantation to Dionisio Terres 
Figueroa to secure the payment to him of $28,000 in the currency of that 
period, the last installment falling due in 1888. 

A year la ter the said partnership filed a pétition in bankruptcy, and on 
June 12, 1885, was adjudged a bankrupt by the court of flrst instance of 
Ponce, which ordered the judicial seizure of ail the property, books, docu- 
ments, and pai>ers of the bankrupt flrm, appointing Félix Tristani receiver, 
and set a day for the meeting of the creditors, at which meeting, pursuant 
to the law, the trustées in bankruptcy should be appointed. The référée and 
receiver appointed assumed charge of their offices and the latter took pos- 
session of the property of the bankrupt firm, including the Rufina plantation. 

In the year 1895 the heirs of Dionisio Torres Figueroa brought suit to 
recover the amount owed on the mortgage by Antonsanti & Franceschi and 
summoned the receiver in bankruptcy, Félix Tristani, who, as such receiver, 
was in posse.ssion of the property. In that suit the Rufina property was or- 
dered to be sold to pay the said heirs, and was sold at public auction to 
Mario Mercado as attorney in fact of José Trujillo Plza. Later the firm 
of Trujillo & Mercado became the owners of the property, and it now belongs 
to the firm of Mario Mercado & Sons. 

Twenty years later the heirs of the two partners who composed the bankrupt 
firm brought suit to recover the said property together with the profits ac- 
cruing from the time it was sold at public auction, amountihg, as they al- 

©ïsFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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lege, to some $400,000. They based their suit on the faot that the action 
which terminated in said sale was brought against the reeeiver in banl^ruptcy, 
Félix Trlstanl, who was not the lawful représentative of the défendant firm. 
This action was disposed of by a judgment of the District Court of Ponce, 
which held that the suit brought by the heirs at Dionisio Terres Figueroa, 
the sale of the Eufina property, its record in the reglstry of property, and ail 
subséquent records made were nuU and vold, and ordered that the property be 
restored to the plaintiffs, but refused to adjudge that the profits accruing there- 
from should be accounted for. The appeal now under considération was 
taken by Mario Mercado & Sons from that judgmont. 

The flrst ground assigned by the appellants for the reversai of the judg- 
ment appealed from is that the lower court erred in holding that the plaintiffs 
had légal capaeity to sue. 

Although the appellants argue at length the proposition that, inasmuch as 
the firm of Antonsantl & Ifranceschi had been adjudged bankrupt the partners 
were incapacitated to manage the affairs of the partnership and to perform 
acts of ownership and that they never became and could not become capaci- 
tated, yet this is not the real issue in the case, for the plaintiffs neither allège 
iior claim that their parents were rehabilitatcd in the bankruptcy proceed- 
ings but that the pétition became ineffective through fallure to prosecute the 
bankruptcy proceedings since 1888, and that therefore the incapacity of their 
parents was removed, for which reasons they can sue for the Kufina property, 
as the heirs. In opposition to thèse averments by the appellees, the appellants 
contend : 

(a) That it bas not been proved that the bankruptcy proceedings were 
abandoned since November, 1888, or any other date prior to the institution 
of the foreclosure proceeding. 

(b) That it has been shown that the bankruptcy proceeding was belng 
prosecuted when the foreclosure proceeding was initiated. 

(c) That a spécial order of abatement was necessary, that such order was 
never made by the court, and that it would hâve had to be made in the 
bankruptcy proceeding itself. 

(d) That such order of abatement could not be made. 

(e) That such abatement does not produce rehabilitation. 

In order to dispose of thèse questions we must flrst set forth some f acts 
which were shown from the admissions and the évidence in this action. 

For différent reasons the meeting of creditors called by the court at which 
the trustées in bankruptcy were to be appointed was not held on any of the 
tliree occasions set therefor, the las-t meeting having been set for May 1, 1886, 
This being the state of facts, and certain property belonging to the bankrupt 
estate having been sold to meet the expenses of the proceeding, the bankrupts 
moved to set aside such sales, and on February 18, 1888, the court granted a 
hearing on the motion with the understanding that when it had been disposed 
of a meeting of the bankrupts and the creditors should be convened in order 
to agrée upon the procédure to be followed in the future. On January 1, 1886, 
a new law of procédure had gone into efCect, and the royal decree of October 
27, ISS.*], reqi^ired the courts to call a meeting of the parties for the purpose 
of adopting a unanimous agreement in case they deslred that the cases pend- 
ing should be governed by the new law. The motion to set aside the sales was 
overruled on March 3, 1888, but no day was set for the meeting of the parties. 
On February 20, 1886, acting on the motion of the bankrupts that a new day 
be set for théTheetlng, the court decided that their motion should be disposed 
of when the parties appeared to elect the procédure to be followed. 

By that time some of the Personal property had been sold, as stated, the 
properties Faro and Colombano had been eliminated from the bankrupt 
estate by foreclosure proceedings in 1885, and the Eufina property, which was 
the only property remaining, was mortgaged. In point of faet, the junior 
mortgagees and the gênerai creditors could not collect their claims, since ali 
the réal property had been taken from the estate, and this the plaintiffs 
aéknowledge in the fourteenth count of the flrst complaint flled by them la 
this action. 
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No steps were taken In the bankruptcy proeeeding subséquent to 1888, al- 
though the Rufina property contlnued in the possession of the receiver Félix 
Tristan! until the year 1895, when it was attached and seized in the action 
brought by the heirs of Dionisio Torres. 

The parties discuss at length the question of whether ail of the record in 
the bankruptcy proeeeding was produced at the trial, since the clerk of the 
court in vvhich the record was filed testilied that there was besides a mass 
of records which were not indexed, and that, although they relate to criminal 
matters, he could not swear that there were not some civil records among 
them, also regarding whether it is to be understood that, by reason of the 
continuation of the property Rufina in the possession of the receiver in 
bankruptcy until 1895, the bankruptcy proeeeding was being prosecuted when 
the foreclosure proeeeding against the Ruilna property was instituted. We 
are of the opinion, however, that the fundamental issues are not thèse, but 
whether, considering that the last act approved was in 1888, it can be conclud- 
ed in this case that the pétition in the bankruptcy proeeeding became ineffec- 
tive four years later, and also that for that reason the incapacity of the 
partners of the flrm which was adjudged bankrupt disappeared. 

[1] According to article 410 of the Law of Civil Procédure, which went 
Into efCect in 1886, ail actions at first Instance shall ho extingulshed if not 
prosecuted within four years, unless (article 411) due to force majeure or 
to any other cause independeut of the will of the parties, and the clerks 
(article 412) should give notice in order that the proper order may be 
officially issued. If the records were in the clerk's office, as was the case with 
the bankruptcy proeeeding, since it has not been shown that they were 
flled, a spécial order of abandonment was necessary according to articles 412 
and 419, which order had to be made in the same proeeeding, and not in an- 
other distinct action, because a rehearing might be requested (article 415), 
because it affeeted the parties to the same, and because it produced the efCect 
of terminating the action. 2 Manresa, Commentaries on the Law of Civil 
Procédure, pp. 274, 275. Judgments of the Suprême Court of Spain of April 
3, 1903, 95 J. G. 152. 

[2] But although the plaintiff appellees may be right in their contention 
that the abandonment of the bankruptcy proeeeding could be declared in this 
action, to which the bankruptcy creditors are not parties, nevertheless such 
proeeeding could not be held to be abandoned because the failure to prosecute 
was due to a cause independent of the will of the parties, inasmueh as the royal 
decree of October 27, 1885, charged the courts with the duty of citing the par- 
ties to appear tomake their choice of procédure, and the court having jurisdlc- 
tion of the bankruptcy proeeeding never set a day therefor; this being the 
cause of the suspension of the proeeeding as shown by the fact that the setting 
Of another day for the meeting of the creditors was refused until after the 
said appearance for the élection of procédure. Moreover, the judge having 
cognizance of said proeeeding was required by article 1044 of the Code of 
Commerce of 1829, in force at the time, to order the seinure of the property, 
books, papers, and documents, to name a receiver and trustée In bankruptcy, 
and to set a day for the meeting of creditors, when making thé order of ad- 
judication of bankruptcy, which order the court made pursuant to the provi- 
sions of article 1028, although the bankrupts asked for a rehearing. Thèse 
formalities are of such a nature that, being Imposed upon the court by law, 
they do not cause the extinction of the proceedings if the action were sus- 
pended. Therefore in a case of bankruptcy in which, like the présent, the 
first meeting of creditors, at which trustées were to be appointed, was pending, 
the Suprême Court of Spain held that, according to the text and spirit of 
article 412 of the Code of Civil Procédure, the cause of the abandonment 
must be chargeable to the négligence of the parties to the action, for which 
reason, as also held by this court and alleged in support of the appeal, the 
conditions in support of the extinction of the proeeeding do not hold in re- 
gard to the gênerai property dépendent upon the acts which hâve to be 
performed officially by process of law in the collective interests of ihe persons 
to whom the estate of inherîtanee, bankruptcy, or insolvency may belong, 
and it is therefore clear that in a case of bankruptcy, the action being ex- 
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clusively coiiflded to the court, although its exercise.be aot demandée! by any 
of the parties, as well as the adoption of adéquate means to secure the prop- 
erty of the banl^rupt and to cite the creditors untll the trustées who are to 
represent the collectivity are appointed at the flrst meeting lield, there are no 
lawful grounds for attributing the abandonment to those who are entltled to 
await the citation, or, consequently, to hold that the proceeding has been ex- 
tinguished to their préjudice. 96 Clv. Jur. 822, 

[3] The fact that the judge complied wlth the requirements by calling the 
meeting on three occasions and that the law only provides for two cases in 
which the meeting was net held and malïes no provision for a third or subsé- 
quent meeting is no answer to the foregoing, for, since It is the aim of the 
law that the meeting of creditors shall be held as goôn as possible, and the 
court having cognizance of the bankruptcy proceeding is charged wlth that 
duty, it is to be supposed that, if for any reason tlie meetings should not be 
held, the judge is required to set a new day therefor until it is held. 

There is also discussion as to whethei* the extinction of the proceeding 
earries with it the réhabilitation of the bankrupts, but we need not consider 
that question hère, since, as there was no extinction, it is not necessary to 
détermine whether it produced rehabilitation. 

[*] By the adjudication of bankruptcy Of Antonsanti & Franceschi their 
property was seized by the receiver named l)y tho court for that purpose, 
as required by law, pending the appointmerit of the trustée In bankruptcy 
at the flrst meeting of creditors, and from the time of such seizure the prop- 
erty of the bankrupts was in custodia legis, and Was so considered by ail, and 
the property "Rufina" so remained untll 10 years later, when it was levled on 
and sold at public auction to pay the mortgagees. Moreover, Antonsanti & 
Franceschi could not recover that property, because they were Incapacitated to 
perform acts of ownership and because the property was in the custody of 
the court, and their lieirs as such cannot now claim what their predecessors 
in intérest had no right to demand. The déniurrer by the défendants that 
the plaintififs had no légal capacity to sue should hâve been sustained. 

In view of this conclusion we need not consider the other questions raised, 
and the judgment appealed from should be reversed on said ground. 

Asa P. French, of Boston, Mass. (Frank Antonsanti and José Tous 
Soto, both of San Juan, Porto Rico, on the brief , and José R. F. Sav- 
age, of San Juan, Porto Rico, of counsel), for appellants. 

Hollis R. Bailey, of Boston, Mass., and José A. Poventud, of Ponce, 
Porto Rico, (Antonio Castro, of Ponce, Porto Rico, on the brief), for 
appellee. 

Before ËINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

PER CURIAM. [5, 6] We think the motion to dismiss the appeal 
should be deriied for the reason that the judgment of the Suprême 
Court of Porto Rico dismissing the suit for want of capacity in the 
plaintiffs to prosecute it wâs a final judgment from which an appeal 
would lie to this court. We also think the. right to prosecute the appeal 
was not waived, even though the plaintiffs, appellants, after taking the 
appeal, may hâve applied to the District Court of Ponce and obtained 
an ordér extinguishing the bankruptcy proceeding for want o.f prosë- 
cution . and hâve since brought a çecond suit against the défendants, 
appellees, for the same cause, in which they allège, that the order of 
extinguishment in the' bankruptcy proceeding restpred their capacity 
to sue : (1 ) Because the order extinguishing the bankruptcy proceed- 
ing may not hâve been rightfully entered; and (2) because the prose- 
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çution of the second suit may be open to défenses which could not be 
availed of in the présent suit. ' ' . 

Furthermore, a careful study of the record, of thè opiiiions of the 
District and Suprême Courts, and of the extended arguitiénts and 
brief s of counsel convinces us that the corîclusion reached by the 
Suprême Court on the question of the légal capacity of thé plaintiffs, 
the appellants, to prosecute the suit and the subsidiary questions re- 
lating thereto which it passed upon was right, and thàt, in view of the 
careful and painstaking way in which the matter was cOnsidered by 
that court, nothing would be added by a restatement of thé case and 
a discussion of the points decided. 

The judgment of the Suprême Court of Porto Rico is affirmed, with 
costs to the appellees. 



DOHERTY V. PENNSÏLVANIA R. GO. 
DOHBRTY et al. v. SAME. 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 
Nos. 73, 74., 

1. Towage ©=11(1) — Tug's responsibilîty continuous, until barges retum to 

startmg point. 

Wliere défendant rallroad's tugs towed barges to Soutb Amboy, loaded 
tliem with coal, and returned them to New York, witiiout tlie barge owner 
Intervening during tlie vo.yage, tlie tug's liability is continuous until the 
barges were returned to New York, and includes liability for injuries sus- 
tained while moored at South Amboy. 

2. Towage "S^lld) — Tug must exercise reasonable care to avoid injuring' 

barge. 

Ordinarily a. tug is neither a common carrier nor an Insurer, but musi 
exercise reasonable skill and diligence to avoid injury to its tow. 

3. Towage <@=11(10) — Tug lield liable for injuries sustained by moored barges. 

Evidence that a tug, in mooring barges, disregarded Weather Bureau 
storm signais, and was dilatory in furnishing assistance t6 the barges, 
etc., held to establish the tug's négligence, renderlng it liabïê for injuries 
sustained by the barges pounding against cach other. 

Hough, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libels by Mary F. Doherty, owrier of the barge Hercules, and by 
Mary F. Doherty and William Doherty, against the Pennsylvania 
Railroad Company. Decrees for libelants (261 Fed. 529), and re^ 
spondent appeals. Affirmed. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chaun- 
cey I. Clark and Charles E. Wythe, both of New York City, of coun- 
sel), for appellant. 

Macklin, BroWn, Purdy & Van Wyck, of New York City (Pierre 
M. Brown, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

®==>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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ROGERS, Circuit Judge. Thèse cases were tried together, and 
on appeal were heard together in this court, and now will be determined 
together in one opinion. 

The libelant Mary F. Doherty was and is the owner of the barge 
Hercules, and the respondent was and is the owner of various steam 
tugs engaged in towing vessels between New York and South Am- 
boy, N. J. It is complained that in April, 1917, the respondent agreed 
to safely tow the Hercules from New York to South Amboy, there 
to load the barge with a cargo of coal and then tow the same back 
to New York City, and that ail shiftings of the barge were to be 
performed by the respondent; that pursuant to the contract one of 
the respondent's tugs, on April 4, 1917, took the Hercules in tow with 
other boats, at New York, the tow being made up in tiers of several 
boats abreast, and started for South Amboy; that on account o.f the 
condition of the weather the tug tied up the tow at Bayonne Stakes 
and remained there for a time, and then resumed the trip to South Ara- 
boy ; that the wind was blowing very strong, from the eastward, and 
that storm signais were displayed from 10 a. m. of April 5, and on 
the arrivai of the tow at South Amboy at 8 p. m. on that day; that 
the wind blew a gale for hours, and that the tug placed the Hercules 
at what is known as the Stakes, and that the rough sea caused the 
barge to pound against the other boats and barges lying at the stakes ; 
that the tug left the Hercules pounding and unprotected in the heavy 
sea and wind that prevailed. 

The following excerpt from the testimony shows how the Hercules 
was placed: 

"Q. When you got to South Amboy, where was your boat placed ?• A. Over 
in the stakes. 

"Q. Do you know how many boats were In the tow with you going down? 
A. There were about 25 or 30 boats. 

"Q. They were ail llght, were they? A. They were ail iight boats. 

"Q. They were placed at the Iight stakes at South Amboy? A. Yes; there 
Avere some more boats laying along there before we arrived there. 

"Q. How were thèse boats placed along the stakes? A. In a tier. 

"Q. Then next to the stakes were your boats lengthwise, or head on? A. 
No ; side on. 

"Q. There was a line of boats against the stakes, and other boats were 
made fast outslde of them? A. Sure. 

"Q. How many boats were made fast outslde of the stakes and between 
your boat and the stakes? A. 10 or 12 boats. 

"Q. Do you mean 10 or 12 tiers? A. ïes, sir. 

"Q. Were there 10 or 12 rows of boats between the stakes and your boat? 
A. 10 or 12 boats In one tier right across the river. 

"Q. Were those boats ail evenly spaced, one outside of the other, or were 
tney mixed up? A. They were laying in one tier, and they were even in 
there then, one outside of the other. 

"Q. That was the first row of boats? A. That was the iîrst row of boats. 

"Q. Then there were boats outslde of them? A. Yes; they were laying 
about 10 feet ahead of us ; 10 or 12 feet between the tiers." 

It is alleged that as a resuit of this pounding against the other 
boats the Hercules was damaged, the lines parted, and the fenders 
on the barge were carried away. It is claimed that the damages which 
followed were due to the respondent's négligence. Damages were 
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asked in the amount of $1,700. A decree has been entered in favor 
of the libelant in the amount of $1,724.87. 

The libelants Mary F. Doherty and William Doherty, who were and 
are the owners of the barge Frances Doherty, complain that the re- 
spondent towed her from New York to South Amboy, where she ar- 
rived on April 4, 1917, and she was moored about in the center of 
Pier B. It appears that the respondent then began to load her with 
coal, and that on April 5, about two o'clock in the afternoon when' 
she had received on board about 622 tons of coal, the respondent tow- 
ed her to the end of the pier and there made her fast. At that time 
there were varions other boats and barges lying across the face or end 
of the dock; one barge lying under the stem of the Doherty, the 
barges lying stem to stem. The respondent placed another barge 
outside the Doherty, so that it lapped on the Doherty and the barge 
under the Doherty's stern. At the time the wind was blowing very 
strong creating quite a sea, which caused the barges and boats to pound 
one another and against the face of the dock. 

On the same evening of April 5, at 5 o'clock and again at 7:30 
o'clock, the master in charge of the Doherty informed the respondent 
that harm was likely to resuit from the situation in which the barges 
were placed, and was informed that a tug would be telephoned for to 
remove the barge from her mooring ; but no tug came and as the storin 
increased in intensity the master aj;ain, at 10 :30 o'clock, protested and 
requested that his barge should be removed to a place of safety, and 
was again promised that it would be done. It was donc that night, but 
not until after 11 o'clock, and not until after the Doherty had sufïer- 
ed extensive damage from the pounding she had received, and in the 
act of removing her she was struck a violent blow, which broke her 
rail. A decree has been entered in favor of the libelants in this case 
for $1,487.89. 

It is said that, when the respondent safely towed the Hercules 
and the Doherty to their destination at South Amboy and furnish- 
ed them with a usual mooring place, safe at the time of their moor- 
ing, the mutual relations existing between tug and barge ended then 
and there. Such an argument it is thought finds support in the dis- 
senting opinion in The William Guinan Howard, 252 Fed. 85, 87, 164 
C. C. A. 197. But there is a plain distinction between this case and 
that, as assumed in the dissenting opinion. In thèse cases the respon- 
dent was to take barges to South Amboy, load them with coal, and 
return them to New York City. The master of the Doherty and the 
master of the Hercules had nothing whatever to do with the movements 
of their respective boats from the time when respondent took them in 
tow until they were returned to New York. The movements of 
both barges during the whole intervening period were controlled by 
the respondent alone. 

William H. Doherty, who, with his mother owns the Doherty, and 
whose mother is the owner of the Hercules, and who makes the ar- 
rangements with the respondent for taking thèse boats to South Am- 
boy and for their return to New York with coal, testified as follows 
on the direct examination : 
260 F.— 61 
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"Q. How did you make those arrangements, in order to get thèse beats 
down there aiid back again? À. I simply' call up the Pennsylvania towing 
office and report the boats ; I glve the name of the boat and the location, 
wheré she Is lying, and they tdke it to Sotth Amboy for coal. 

■■Q. Is that ail you hâve to do from the tiine the boat is reported untll they 
return to New York? (Objected to.) 

■ "Q. Well, is that ail you dld on this occasion? A. Tes; that is ail I did 
on this occasion. 

'V. What is the method of paylng for the towing of the boats down there 
and the return to New York? A. That is charged agalnst the bill of lading, 
and il is dedueted out of our freight bill then. 

"vj. That is, it eventually cornes out of you. It is paid by the Pennsylvania, 
and dedueted from your bill of lading, and is taken out of your freight money ? 
A. Yes. 

"Q. Who does the trimming and loadlng of the boats down at the coal 
yard? A. The railroad company. 

"Q. You bave nothing to do wlth that? A. No, sir. 

"Q. Do you bave anything to do with the trilnming of the boat while she la 
around the coal docks? A. No, sir; we report her in New York, and that Is 
the last we do with her untll she gets back hère. 

"Q. Until she gets back hère? A. Yes." 

And on cross-examination he testifîed as follows: 

"Q. Do I understand that in thèse particular instances of the Doherty and 
the Hercules that the only thing you did was to téléphone the Pennsylvania 
omce that thèse boats were to be towed to: South Amboy? A. Yes. 

"Q, And do you mean to say that that is aH the Information or instruction 
that you gave to the Pennsylvania until thèse boats got back? A. Yes; that 
is ail we ever do. 

"Q. That Is ail you ever do? A. Yes. 

'■y. Did thèse tWDUboats come back wlth eoal? A. Tes. 

"Q. Whose coal was it? A. I don't remember that right now; I didn't 
look that up. 

"Q. Was it your coal? A. No; we Just transport it; that is ail. 

"Q. You transport coal for the ownèrs of the coal? A. For the owners of 
the coal. 

"Q. Do you mean to say that ail you do is to tell the Pennsylvania people 
that you haye a boat that wants to be taken to South Amboy, and they auto- 
matlcally put thelr coal in that boat and send it back? A. Yes." 

[1] Under such circumstances the liability restirig upon the re- 
spondent would be continuous from the time they were taken in tow 
at New York until they were returned to New York. If the respondent 
was neghgent in its exercise of ordinary care over the barges during 
the period of its responsibility it must answer in damages. The dis- 
senting opinion in the Howard Case toôk the position that at the time 
the barge went adrift she was not in charge of the corporation held re- 
sponsible for her injuries. The distinction is vital. 

[2] In the ordinary contract of towage, a tug is neither a common 
carrier nor an insurer. Therefore the highest possible degree of skill 
and care is not required. But the ownei's of a tug are bailees for hire. 
Bust V. Cornell Steàmboat Ce. (C. C.) 24 Fed. 188; The D. Newcomb 
(D. C.) 16 Fed. 274; The Merrimac, 17 Fed. Cas. 126, No. 9,478; 
The Princeton, 19 Fed. Cas. 1342, No. 11,433a, affirmed in 19 Fed. 
Cas. 1344, No. 11,434. As such they must exercise reasonable skill, 
care, and diligence in ail that relates to the work until it is accomplish- 
ed. Eastern Transportation Line v. Hope, 95 U. S. 297, 24 L. Ed. 477 ; 
The Margaret v. Bliss, 94 U. S. 494, 24 h. Ed. 146; The Printer, 164 
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Ked. 314, 90 C. C. A. 246. In the instant cases, as the respondent was 
under contract of bailment to take the barges to South Amboy, to load 
them there with coal, and to return them so loaded to New York, it 
is évident that the contract did not end when the boats were moored 
at South Amboy. The duty to exercise reasonable skill, care, and 
diligence continued as long as the barges were in the respondent's 
possession, and the services contracted for remained unperforraed. 
[3] That the respondent was négligent in the instant cases, and fail- 
ed to exercise the care which a man of ordinary prudence would use 
under like conditions, seems to us évident from the record. The nég- 
ligence appears from the following considérations: 

1. In Nicholson v. Erie Railroad Co., 255 Fed. 54, 166 C. C. A. 382, 
we held it to be some évidence of négligence that the navigators of the 
respondent paid no attention to the officiai warnings of the storm 
which was the cause of the libelant's damages. In the présent cases 
there is such évidence in the record. The man who was in charge for 
the respondent's wharf at South Amboy, and who said that he could 
hâve seen the storm signal \/hich was displayed at Perth Amboy, if 
he had looked, testified that he did not know whether, on April 5th, 
a storm signal was displayed or not : 

"Q. You didn't pay any attention one way or the otlier, did you? A. No, 
because I was busy." 

And from 2 o'clock in the afternoon on untii 8 o'clock that night, 
when the storm began, it was évident to the captains of the boats that 
a bad storm was coming up. It was not until 8 o'clock at night that 
it broke in full force. The respondent's agents paid no attention to 
the signais of the Weather Bureau, and they took no notice hours 
afterwards of the weather indications, which the ordinary seamen 
had no difficulty in discerning. 

2. In the Nicholson Case we also said it was further évidence of 
négligence that, at a time when danger was imminent, the railroad 
Company did not more swiftly furnish assistance to any boat in its 
charge. And we held that a delay of two hours in sending a tug to 
render assistance, when a high wind was known to be injuring vessels 
in an exposed position, was not excused by anything in the record. 
In the présent case for five hours ordinary seamen foresaw the storm 
and the respondent had repeated calls for assistance. 

3. To leave thèse boats at the light stakes ail the afternoon and 
early evening, with knowledge that a severe storm was approaching, 
without removing them, or as many as could be removed, to a place of 
safety inside the slip, was négligence. 

The decrees in both cases are affirmed. 

HOUGH, Circuit Judge (dissenting). This is an action for breach 
of contract, and, if the contract were as stated in the majority opinion, 
the rest foUows as matter of course. 

The agreement as found is one for the assumption by respondent 
of a, towboat's liability for the round trip from New York to South 
Amboy and return, including ,any and ail periods of waiting at the 
latter place. No such contract js alleged in the libel, and the proof 
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is of a bargain as familiar in this harbor as is the towboat îtself. That 
the well-known "coal order" long used in forms substantially alike 
by ail the towing lines hauling coal from Raritan Bay and the Arthur 
Kill to New York, imports an agreement to bring into the shelter of a 
slip ail the boats awaiting loading or towing whenever the weather 
is bad, is the resuit of this décision. 

To this resuit I cannot agree^not because I difïer as to any point 
of law stated, but because I do not think any such bargain was ever 
made. 



DE BAUR V. LEfflGH VALLEY R. CO. 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 

No. 54. 

1. Master and servant <S=180(1), 204 (1) —Fédéral Employers' Liability Act 
abrogates fellow-servant do«trine, but saves défense of assuniption of 
risk. 

The fédéral Employers' Liability Act (Comp. St. §§ 8657-8685) abro- 
gates the common-law lellow-servaut doctrine, by placing the négligence 
of a coemployê on the same basis as the négligence of employer ; but it 
saves the défense of assumption of risk in cases other than those where 
the violation of a statute enacted for the safety of employés may con- 
tribute to the injury. 
3. Master and servant ®=>137(4) — Engîneer requîred to use ordinary care to 
stop on diseovering employé's péril. 

Under the fédéral Employers' Liability Act (Comp. St. §§ 8657-8665), 
If an engineer of a train discovered an employé on the track in a posi- 
tion of péril, it was incumbent on him to exercise ordinary care to stop 
his train and prevent the accident. 
3. Master and servant <S=386(31) — Evidence of engineer's négligence as to 
flagmaJi sitting on track held insiiHicient to go to jury. 

In an action for death of a flagman, struck by a train drawn by an 
engine veith the tender flrst, held, that the court properly refused to sub- 
mit the case to the Jury on the groundof plaintiff's failure to sustain the 
burden of proof of establishing négligence, in that the engineer should 
hâve seen the deceàsed, who vpas sitting on the track apparently uncon- 
scious of danger. 

In Error to the District Court of the United States for the Western 
District of New York. 

Action by Esther De Baur, as administratrix, etc., against the Le- 
high Valley Railroad Company. From a judgment dismissing the 
complaint, plaintifï brings error. Affirmed., 

The proofs in this case established that the défendant belovc operated a 
railroad running into Buffalo, with two main tracks runnlng east and west, 
the southerly one of which is the east-bound main track, and the northerly 
one of vs'hich is the west-bound main track. West of Rush Street station, on 
this railroad, there Is the Haslop railroad crossing. On August 16, 1919, 
at about 4 :30 p. m. on a bright, sunny day, the husband of the plaintiff be- 
low was struck at a distance of about 18 or 20 car lengths distant from this 
crossing, and while on the east-bound track. Just west of this point the 
tracks curve sharply to the southwest. The deceàsed was a member of a 
crew of a work train which was engaged at the time, in grading for an ex- 
tension of a siding between Rush station and Rochester Junction, both of 

^ssFor other cases see same topie & KEY-NUMBBR in ail Key-Nurabered Digests & Indexes 
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wlilch wprc on this main Une of thc défendant below. The crew were en- 
jçaged in opcratins a steam shovel in loading earth on tlie work train. The 
train was on the east-bound main track, and it became iiecessary, from timc 
to time, to move it out of the way to let the east-bound trains go by. For 
This convenience, the work train was either backed into a siding located at 
Rush station, or a siding at Roehester Juuction, whichever one happened to 
be nearer to the location of the work train. 

The deceased was assigned to duty as a flagman. He was furnished with 
a red flag, and at the time in question was instructed by his conductor to 
take a position to flag the rear end of this work train. The conductor says : 
"The order I gave him was when we were comlng back to get around on 
that curvc far enough to protect us if there was anything coming tliis way." 
The deceased was located, when struck, on the curve or about 1500 feet 
nearer the train than the position which it is claimed he should hâve as- 
sumed in order to hâve a clear view of the straightaway track on which the 
east-bound trains would approach before reacliing the curve. When seen, 
îust before he was struck by the engine, he was seated on a rail of the track, 
with his arms on his knees and his head bent, as if asleep; at least, ap- 
parently unconscious of the approaching danger. A train, with an engine 
tender first, approached the west around the curve. It was a local, and ran 
from Manchester to the P. & L. Junction. There were no turntables there, 
and it became necessary to run the train back (on the return trip) with the 
tender flrst. The train was made up of about 38 cars. In this position, the 
engineer was stationed on the left-hand side, facing the east, instead of the 
right-hand side. The fireman was on the right-hand side, except when firing 
his engine. This made the view of the engineer in approaching the Rush 
.station considerably limited because of the curve of the track. 

The head brakeman sat on the tender, not because he was ordered to do 
so by a sup<!rior, but for reasons of his own. He said it was a hot summer 
day, he liad been sweating, and he wlshed to cool off. The train stopped at 
the Hall signal west of Ru.sh station. This signal was located about half or 
three-quarters of a mile from the point where the deceased was subsequently 
struck. It was around the curve on the straiglit track. The signal at Hall 
showed red, which was an Indication that there was something in the block 
ahead. The train, then, after stopping, started up and passed the signal. 
It did, however, stop long enough to honor the signal, and then went ahead 
in accordance with the rulcs of the company, proceeding at about 15 or 16 
miles an hour. The brakeman, seated on the tender, testifled that he could 
see but 7 or 8 cars ahead, as he came to the curve. He said he saw the work 
train near Rush, but saw no one on the track around the curve. The bank 
and treetops obstructed his view. His flrst sight of the deceased was about 
6 or 7 car lengths away. He testifled that as he came near he saw the de- 
ceased sitting on the track, with his feet inside the rail and his elbows rest- 
ing on his knees, and head down on his arms. He at once called out to him, 
and when the deceased did not move he gave a signal to the engineer, who 
responded by blowing his whistle twice. The deceased did not move, and 
then a signal was given to stop ; but it was too late, and the deceased was 
struck. 

At the time the signal to stop was given the train was about one car length 
away. The brakes were applied when 3 or 4 car lengths away, but before the 
train stopped about 18 cars had passed over the spot where the deceased was 
struck. At the time the flreman was engaged in attending to his fire, and was 
stationed on the deck of the engine as the train rounded the curve. He was 
not in a position to, and therefore did not, see the deceased. It is also testifled 
that wliistles were blown for the Haslop crossing, two long and two short 
blasts, at the whistling post 800 feet from the point of accident ; also that a 
whistle was blown when the train stopped at the Hall signal, about half a mile 
away from the point of accident. 

The plaintiff below called as witnesses the conductor of the freight train 
which ran over the deceased, the conductor of the train to which the deceas- 
ed was attached, the brakeman, who sat on the tender, and an employé in 
the office of her attorney, who testifled to making certain observations at 
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the point of the accident about a year later. After this proof was submit- 
ted, the District Judge granted a motion for a nonsuit. 

There was no évidence ofCered to show that tlie engineer saw the deceased 
at the time, or could hâve seen him, exercising due care, in time to hâve pre- 
vented tlie accident. Ali that is offered as to this is the testimony of an in- 
vestigator, who said tliat he niade certain observations, about a year later, 
while in a standing position at the point wliere the deceased was strucls. 
There was no évidence to indicate in what space a train, made up of cars 
as the train in question was, with the liind of bralies and condition of the 
tracls, could hâve been stopped. Counsel for the plaintiff below contends 
that tlie Jury should hâve been permitted to conclude from the foregoing facts 
that the deceased was ill and unable to take care of himself at the time of 
his death, and that by the exercise of ordinary care and due diligence those 
in charge of the train could and Should hâve observed the deceased in his 
predicament and hâve stopped the train in time to hâve avoided his death. 

There was no évidence to détermine whether the deceased was asleep or 
unconscious at the time. He reported to work in the morning, apparently in 
good liealth, and assumed his duties. There was évidence, however, that of 
his widow, who said that he suiîered from cramps of the stomach for a period 
of a year before the accident, and that at such times, when sufCering from 
thèse attacks, he would bend up and place his hands upon his stomach. 

Hamilton Ward, of Buffalo, N. Y. (Irving W. Cole, of Biiffalo, N. 
Y., of counsel), for plaintiff in error. 

Kenefick, Cooke, Mitchell & Bass' of Buffalo, N. Y. (James Mc- 
Cormick Mitchell, of Buffalo, N. Y., of counsel), for défendant in 
error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MlANTON, Circuit Judge (after stating the facts as above). [1] 
The action is brought under the fédéral Employers' Liability Act 
(Comp. St. §§ 8657-8665), and it is conceded that the plaintiff below 
is entitled to the benefit of the provisions of this act. If the défendant 
below was négligent, it must be predicated upon fault or neglect on 
the part of the engineer in charge of the train which struck the de- 
ceased. The statute permits a recovery against the carrier for death 
resulting in whole or in part from the négligence of its officers, agents, 
or employés. It abrogates the common-law rule, known as the f ellow- 
servant doctrine, by placing the négligence of a coemployé upon the 
same basis as the négligence of an employer. It, however, saves the 
defensç of assumption of risk in cases other than those where the vio- 
lation by the railroad company of the statute enacted for the safety 
of employés may contribute to the injury or death of the employé. 
Seaboard Air Une v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. 
Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 191SB, 475. 

The négligent act of the coemployés stands to the question upon the 
same basis in predicating liability, as the employer's own négligence, 
and it will be noted that the act permits a recovery where the death 
results in or from the négligence of any of the employés of the road. 

"We must look at the situation as a practicai unit rather than inquire into 
a purely logical priority." Union Pac. R. B. v. Hadley, 246 U. S. 331, 3S 
Sup. Ct. 319, 62 L. Ed. 751. 

[2] Upon what évidence hère could négligent opération be predi- 
cated? The duty which was owed by those in charge of the train which 
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struck the deceased was that, when the deceased was first seen sitting' 
on the track, the engineer was obliged to use ail means at his com- 
mand to stop the train. If he discovered the deceased in his position 
of péril, it was incumbent upon him to exercise ordinary care to stop 
his train and prevent the accident; but from the foregoing facts it is 
apparent that the engineer did ail that could be expected of a rça- 
sonably prudent man under similar circumstances. He honored and 
obeyed the signais, blew his whistles at the customary points, and 
proceeded with a reduced speed of 16 to 18 miles an hour oyer the 
track in the block where the danger signal was shown. He did not 
know of the présence of the deceased in his position of péril until 
informed by the brakeman seated on the tender. His position in the 
cab was such that he could not see that far ahead on the track because 
of the embankment; also the curve. As soon as he was advised of 
the deceased's position, he did ail that he could do to bring his train 
to a stop. But he received notice of the deceased's péril too late. 

This testimony is offered solely as the plaintiff's évidence. There 
is no évidence to show that the deceased was, in fact, sick. We are 
only asked to infer that solely from his sitting, apparently unconscious 
of the approaching danger. Nor is there évidence to indicate that the 
engineer from his position, if exercising due care, could hâve seen the 
deceased in his position sooner than he did. The testimony of the 
employé of the attorney of plaintiff below, who says that he looked 
from the point where the deceased was sitting on the track and could 
see a mile, is not helpful; he was not in the position of the engineer, 
who was riding with the tender first, and thus his view obstructed. 
The witness' view was not the view that the engineer had, and therefçre 
is not instructive. Nor is there évidence to show in what space thie 
train, with a similar number of cars, brakes, and rajl of like con- 
dition, could hâve been stopped. 

The case differs very materially from Bragg v. New York Central 
R. Co., 228 N. Y. 56, 126 N. E. 253. In that case it appeared that the 
deceased worked 29 hours of continuons labor and fell asleep from ex- 
haustion on the track. The track to the west of the deceased, from 
which the train which struck him came, was practically straight, with 
a slight grade, for nearly a mile, and on a bright sunny day, and with 
dry rails, the train came on and struck him. There was expert testi- 
mony indicating that the train could hâve been stopped, within the 
distance, in time to avoid the accident. Thèse facts distinguish that 
case from the case at bar. 

[3] The défendant below is liable if it could hâve avoided the death 
by the exercise of ordinary care after actually discovering his perilous 
situation. We think the engineer hère did ail that could be expected 
of him under the circumstances, and that the plaintifï below has failed 
to sustain the burden of proof of establishing négligence on the part of 
the défendant helow, which would require the District Judge submitting 
this case to the jury. 

Judgment affirmed. 
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NICOLL V. PITTSVEIN COAL CO, 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 

No. 65. 

1. Customs and usages '^='7 — Tradé usage held reasonable and légal. 

A usage in the business or trade of mlning and selUiig coal of ap- 
portionlng the coal pro rata among buyers when .sufficient cars eaunot 
be obtained to, ship ail that lias been sold compiles with the require- 
ments of reasonableness, legallty, etc. 

2. Customs an»! usages ■§=12(1) — Party's knovvledge of particular trade 

Usage inïmaterial. 

That a buyer of coal knew of a trade usage in the business or trade of 
mlning and selling coal to apportion coal among buyers pro rata, when 
sufficient cars could net be obtained to deliver ail contracted for, was 
immaterial. 

3. Customs and usages <®=1 — Usage to apportion coal among buyers pro rata 

held not established eustom^ but tradie usage. 

A so-called custom in tlie business or trade of mining and selling coal 
to apportion coal pro rata among buyers when sufficient cars could not 
be obtained to deliver ail contracted for Is not an established custom, 
but a trade usage. 

4. Customs and usages '^=>1 — Custom îs part of coramon law, and usage is 

the law of the case. 

A lawful custom is itself part of the common law, while a lawful us- 
age proved and shown to afCect both parties is the law of their case. 

5. CcMitraets <S=153 — Parties may employ words and phrases in particular 

sensé. 

ïhe indlvldual parties to a transaction may employ words or whole 
phrases in a particular sensé, irrespective of their ordinary sensé. 

6. Customs and usages "^='21 — Question îs one of fact as to whether words 

were used in spécial sensé. 

When the_ parties to a contraet are elaimed to hâve contracted with 
référence to'a trade usage, there is only a question of fact as to whether 
the parties were using words in a spécial mutual sensé. 

7. Customs and usages <S=19(2) — ^Ambiguity with respect to number, quan- 

tity, etc., unnecessary to adnùt évidence of usage. 

With respect to number, quantity, amount, or measurement, ambiguity 
in the language of a contraet Is not necessary to let in évidence of usage. 

8. Customs and usages <©=21 — ^Notice on letter heads held to make incorpo- 

ration of usage a question for the jurj'. 

Where a contraet for the sale of coal was made by téléphone and con- 
firmed by letter, and the buyer's letter head bore a notice that ail agree- 
ments were contingent upon delays of carriers and the seller's that con- 
tracts were subjeet to car supply, it was a question for the jury whether 
the parties intended to incorporate a trade custom to apportion coal 
among contraet buyers pro rata, when sufficient cars could not be ob- 
tained for delivery of the fuU amount sold. 

9. Sales ©^SS — Notice on letter head not part of contraet as matter of law. 

Where a contraet for the sale of coal was made by letter, notices on 
the letter heads of the parties that agreements were contingent upon de- 
lays of carriers and subjeet to car supply were not, as matter of law, 
ineorporated in and made part of the contraet. 

10. Customs and usages '©='12(1) — Evidence of acquiescence held admissible 
on question of whether usage was part of contraet. 

On the question of wlcther the parties to a .«aie of coal intended to 
contraet subjeet to a usage in the trade to apportion coal pro rata among 

(@:=}For other cases see same toplc & KEY-NUMBER in ail Key-Nunibered Dlgests & Indexes 
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Iniyeis, when snfïiciont cars could not be obtained, évidence that the 
buypr h;ul actcd as if in acquiescence to the custom was admissible, as 
sliowiiifî the practical interprétation of the contract. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Pittsvein Coal Company against Benjamin Nicoll, 
doing business as B. Nicoll & Co. Judgment for plaintifï, and défend- 
ant brings error. Affirmed. 

riaintiff below (herein called Pittsvein Company) mines and sells coal. 
The défendant Nicoll is a whoIesale dealer in that commodlty. 

On Xovember 30, 1915, Nicoll vprot to Pittsvein Company : 

"ïhis will coniirm téléphonie conversation of thls morning in which we 
hâve bonght from you and you hâve sold to ns 50,000 gross tons of your Pitts- 
vein Fairmount gas coal * ♦ • to be shipped in equal monthly instal- 
ments during twelve months beginning December 30, 1916. * » • \vc 
awalt your letter conflrming this sale." 

On the foUowing day Pittsvein Company answered, agreeing (so far as Is 
material to this case) to the above bargain. 

Both of thèse letters werc on the business letter paper of the respective 
parties, and Nicoll's paper contained the foUowing, printed at the head 
thereof : 

"AU agreements are contingent upon strikes, accidents, delays of carriers 
and other causes beyond our control. Monthly settlements by actual rail- 
road weights by scales nearest loading point." 

The Pittsvein paper was headed by the foUowing notice printed in red 
Ink: 

"Quotations subject to change without notice. AU orders and eontracts 
subject to car supply, strikes, accidents and causes beyond our control. Rail- 
road initial weights the basis of ail settlements." 

A literal compliance with the written portion of the above paper writings 
would hâve meant the delivery to Nicoll of 4,166 tons of coal per month ; but 
down to and including August, 1916, that amount of coal was never dellvered 
in any month, but for what Nicoll did reeeive he paid. 

During September-November, 1916, Pittsvein Company dellvered to Nicoll, 
ail told, no more than about 8,400 tons, and for somewhat more than one- 
half of that amount Nicoll refused to pay at ail. Whereupon Pittsvein Com- 
pany brought this action to recover the contract priée of said coal so dellv- 
ered and unpaid for. 

The complaint states the matter as two causes of action: (1) Declaring 
simply as for goods sold and dellvered; and (2) setting forth the delivery 
of the same coal at an agreed price and averring : 

"That in the business or trade of mining and selling coal there Is an es- 
tabllshed custom that ail eontracts or agreements for the sale or delivery of 
coal are subject to the contlngency that the owner or operator of the mine 
or the seller upon the exercise of reasonable diligence can obtaln sufficient 
railroad cars for the shipment of the fuU amount of the coal which he has 
contracted to deliver and that If sufflcient cars cannot be obtained the coal 
shipped shall be apportioned pro rata among the holders of eontracts wlth 
the owner or operator of the mine or the seller for delivery of coal so that 
each shall obtain a just and falr pro rata share of the coal shipped; that 
the said contract or agreement between the plaintiff and the défendant was 
intended by the parties to be and was subject to the said custom of the trade; 
that the said contract or agreement expressly provided that it was subject to 
car supply, delays of carriers and to causes beyond the control of the par- 
ties thereto." 

The second cause of action then further allèges performance of ail condi- 
tions by Pittsvein Company except that during September-November, 1916 : 

"It became and was impossible for the plaintiff to secure sufficient railroad 
cars to ship the fuU amount of coal which the plaintiff had contracted to de- 
liver. That at ail such times the plaintiff made every reasonable effort to 
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t^ecure an adéquate supply of cars, but during such perlod was unable to ob- 
tain an adéquate supply of cars, and the plaintiff, in accordance with the 
said established custom of the business, apportloned tlie coal, shipped in the 
ears actually obtained, among the défendant and other holders of contracts 
for the plaintiff'g coal, so that each should and dld obtain his just and fair 
I)ro rata share of the coal which the plaintiff was able to ship from its 
mine." ' 

The above-quoted allégations of the existence of a cUstom and of fair coni- 
pliancé thèrewlth, NicoU in his answer specifically denied and served a coun- 
terclaim demanding, in substance, damages for the failure of Pittsvein Com- 
pany to ship his fuU monthly quota of 4il66 tons during the period Septem- 
ber-November, 1916. 

Pittsvein Company by its reply defended agalnst the counterclaim by rea- 
son of the custom aforesaid, which It pleaded in the same manner as in its 
complaint. At trial there was no contention as to the amount or times of 
shipment, quantity delivered, or price. 

The trial judge .substantially sent to the jury as the sole contentious matter 
for their détermination (in his own language), "What was really under- 
stood and entered upon between the parties as their contract?" To assist 
the jurors in answerlng this question the court in efCect recommended them 
to consider the notices or headings printed at the top of the letters, con- 
fessedly constituting the written contract or the written portion thereof ; 
It also admitted évidence tending to show the practical construction of 
this contract during the months prior to September, 1916, to the effect that 
NicoU had during that period acted as if in acquiescence to the custom of 
delivering to customers only so much coal as was their monthly quota of 
the amount for which the miner could procure carriage ; flnally the court 
admitted direct évidence from the trade of the existence of the gênerai custom 
jis above pleaded by the plaintiff. 

NicoU (as the court Instructed the jury), contending "that the written part 
only of the letters constituted entlrely and whoUy the contract between 
them," duly objected, and excepted to the admission of the foregoing évi- 
dence, and ail of it. 

The jury rendered a gênerai verdict for the fuU amount claimed by the 
plaintiff, and to judgment accordlngly défendant below took this writ. 

Truesdale & Nicoll, of New York City (Courtlandt Nieoll, of New 
York City, of counsel), for plaintiff in error. 

Allan McCulloh, of New York City (Clifton P. Williamson and 
James A. Stevenson, Jr., both of New York City, of counsel), for de- 
fendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We 
are presented with 82 assignments of error, a number exceeding in 
uselessness any yet observed in a civil cause. Both in quality and 
quantity they are open to the criticisms of I^'itter v. United States, 
258 Fed. at page 569, 169 C. C. A. 507. We shall notice only such as 
hâve been referred to in briefs, and not ail of them. 
' This case présents with an interestirig f ullness some parts of the 
.'large question as to how far and in what manner a written document 
commonly called a contract, entered into between persons engaged in 
substantially the same business, couched in simple English words, and 
relating to matters easy of compréhension by men far removed from 
the actors in the transaction, can or may be affected by words not writ- 
ten in the contract, or acts not described therein. 
■^ [1,2] Some matters, judicially discussed in reported décisions, may 
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be laid aside, as either not material or concluded by verdict. Tliere 
was nothing indistinct or hidden about the notices printed on the busi- 
ness paper of the parties ; they were as plain and obvious to the eye 
as any script or typewriting on the sheet. The custom, or rather us- 
age, exists, and plaintiff below hved up to it honestly and fairly; 
and in its nature it compHes with the requirements of reasonableness, 
legahty, etc., recently again enumerated in Eatnes v. Claflin, 239 Fed. 
631, 152 C. C. A. 465 ; indeed its legality has before now been recog- 
nized, when stated in the bodv of a contract writing (McKeefrey v. 
Connellsville, etc., Co., 56 Fed'. 212, 5 C. C. A. 482; Luhrig v. Jones, 
141 Fed. 617, 72 C. C. A. 311). It may be added that défendant below 
knew of the custom asserted, thougK he heartily disapproved of it — at 
least when sought to be enforced against him on a rising market— 
but this is immaterial. Silverstein v. Michau, 221 Fed. 55, 137 C. 
C. A. 79; Neer v. Lang, 252 Fed. 575, 164 C. C. A. 491. 

[3,4] The distinction (usually disregarded) between usage; and 
custom may be noted; what this pleading calls an "established cus- 
tom" is really a trade usage (Williston, Contracts, § 648). As has 
often been said, a lawful custom is itsélf part of the common law, 
while a lawful usage, proved and shown to affect both parties, may 
be described as the law of their case. 

Thus is reached the only point at bar: Was; it lawful to permit 
the jury to find, in effect, that NicolFs contract was not to get 4,166 
tons of coal per month, but to get so much thereof as the pleaded 
usage allowed him, and to reach that conclusion after considering not 
only the évidence of usage, but the notices on the contract letters and 
NicoU's acts (including letters) during the earlier months of the 
contract year? Plaintiff in error urges, in substance, that no one of 
thèse éléments of défense was in itself lawful, and that conjointly they 
no more make a défense (to his counterclaim) than does the addition 
of zéros produce a finite quantity. The argument is fair, but it cannot 
be denied that if any one of the éléments noted be admissible, the 
others are, or at least may.be, regarded as legitimate corroboration. 
Interprétation of contracts is always said to be an endeavor to dis- 
cover and enforce what the parties meant, but the rules produced by 
accumulated décisions as to how such discovery shall be conducted 
often overlap and sometimes produce hindrance rather than help, while 
reconciliation of ail cases is a task neither possible nor worth the effort ; 
and it is notable that the most helpful and authoritative modem writ- 
ers on matters cognate to the question at bar (Messrs. Wigmore and 
Williston) do not attempt it. 

[5,6] Taking up the plea of usage, and considering it alone, we 
hâve to deal with the trade custom variant of the paroi évidence rule. 
With Dean Wigmore (Evid. § 2465) we think that there is no reason 
in the nature of things why the individual parties to a transaction mav 
not employ words or whole phrases in a particular sensé irrespectiv'e 
of the ordinary sensé. Indeed when tradesmen say or write anything, 
they are perhaps without présent thought on the subject, writing on 
top of a mass of habits ot usages which they take as matter of course. 
So (with Prof. Williston) we thînk that any one contracting with 
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knowledge of a usage will naturally say nothing about the matter 
uniess desirous of excluding its opération ; if he does wish to exclude, 
he will say so in express terms. Williston, Contracts, § 653. Courts 
for a long time hâve rightly been influenced by this belief, until a 
survey of décisions leads the same learned author to conclude, as we 
do, that usage has been more potent than any other collatéral paroi 
matter to affect, if not control, contractual interprétation. Section 
654. In sourrd theory there is in each case only a question of f act, viz. : 
Were the parties using words in a spécial mutual sensé? Rules are 
very apt to be stated dogmatically, and when torn from their en- 
vironment of facts, apparently to swear at each other. Thus Hostetter 
V. Park, 137 U. S. at page 40, 11 Sup. Ct. at page 4, 34 L,. Ed. 568, 
déclares "it is well settled that parties who contract on a subject-mat- 
ter concerning which known usages prevail, incorporate such usages 
by implication into their agreements, if nothing is said to the contrary," 
and De Witt v. Berry, 134 U. S. at page 312, 10 Sup. Ct. at page 537, 
33 L. Ed. 896, asserts : 

"The princlple Is that, while paroi évidence [of custom or iisagel is soine- 
times admissible to explain such terms in the contract as are doubtful, it is 
not admissible to contradict what is plain, or to add new terms." 

Such rules can be understood only from the context of facts, which 
are rarely quoted. Cf. Vanderbilt v. Océan, etc., Co., 215 Fed. 886, 
132 C. C. A. 226. 

The most fréquent regulatory statement is to say that in com- 
mercial transactions, incidents may be annexed to the written agree- 
ment by usage or custom (Williston, Contracts, § 652) ; but no man 
can confidently assert beforehand exactly what incident may be an- 
nexed, nor how deep it may eut into the meaning of words, as they 
Avould be read by an intelligent stranger. 

We conclude (again with Prof. Williston) that the most philosophi- 
cal statement or explanation of the rule is that of Lord Campbell in 
Humfrey v. Dale, 7 E. & B. 266, who said, in substance, that the 
moment usage does more than verbally define or explain the words 
used, it does in a certain sensé vary the contract ; the truth is that in 
trade agreements the parties oftentimes do not set down on paper 
the whole of their contract in ail its terms ; they set down only those 
necessary to be determined in the particular case by spécifie agree- 
ment, leaving to implication those gênerai and unvarying incidents 
which a uniform usage would annex. The facts in the case whose 
words we bave paraphrased are most instructive; for there brokers 
had sold goods specifically "to our principals," and were by usage held 
to Personal responsibility on the "bought note" because they had not 
disclosed their principal's name. 

[7] Further, however, the matter in which this contract is affected 
by usage is one of number, quanti ty, amount, or measurement, and 
on this point, while it is quite impossible to harmonize ail décisions 
(see citations 27 Rul. Cas. Law, 188) there is no doubt at ail that am- 
biguity in phrase is not necessary to let in évidence of usage (Walls v. 
Bailey, 49 N. Y. 464, 10 Am. Rep. 407; Smith v. Wilson, 3 B. & 
Ad. 728, and for other cases, Williston, Contracts, § 608, note). 
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[8, 9] Whether without the printed notices on letter heads, and the 
practical interprétation of the earlier contractual period, the plea 
and évidence of custom would hâve been enough to take the case to the 
jury, we are not required to décide. The usage annexed an incident 
of a nature which materially changed the possible, and as it turned 
out the actual, content of the agreement. Yet assuredly no more so 
than in Humfrey v. Dale, and Walls v. Bailey, supra, or in LiHard v. 
Kentucky, etc., Ce, I34 Fed. 168, 67 C. C. A. 74, an opinion by Justice 
Lurton when Circuit Judge. 

Taking up next the effect of printed notices, this court must recog- 
nize the saying of Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 
L. Ed. 1093, that "a printed billhead can hâve little or no influence in 
changing the clear and expHcit language of the letters" constituting or 
evidencing a contract. But the citation is far from declaring that such 
notices cannot as matter of law hâve any influence over décision. 
How great that influence ought to be will dépend on the facts of 
each case, and we think the rule (so far as such matters can be re- 
duced to theorems) is well put in Sturtevant Co. v. Fireproof, etc., 
Ce, 216 N. Y. 199, 110 N. E. 440, L. R. A. 1916D, 1069, viz. it 
"cannot be held, as matter of law, that [such notice] was incorporated 
in and made a part of" the proposai, acceptance or contract. But 
Pittsvein Company never rested on the notices; its plea in substance 
was that the usage was so incorporated, and the notice in effect called 
attention thereto. On this record we cannot dissociate the notice from 
the usage; whether without any such support the notice would hâve 
been enough to get to the jury is a query beyond the exigency of this 
case, but one on which Poel v. Brunswick, etc., Co., 216 N. Y. 310, 
110 N. E. 619, and Ohio, etc., Co. v. Clarkson Co. (C. C. A.) 266 Fed. 
at page 189, are instructive. 

Such notices, however, must mean something, no court can erase 
them altogether and when such obvious and close connection exists 
between the notice words "ail contracts subject to car supply," or "ail 
contracts contingent upon delays.of carriers," and the proven usage, 
we may and do hold that it was for the jury to say, not that the notice 
became incorporated in the contract, but the usage was intended by the 
parties so to be incorporated, and the notices used by both parties were 
some évidence of such intent. 

In so far as Menz v. McNeeley, etc., Co., 58 Wash. 225, 108 Pac. 
621, 28 L. R. A. (N. S.) 1007 (much relied on by plaintiff in error) 
is inconsistent with the foregoing, we differ, preferring the aqthority 
of the cases cited above, some of which recognize the doctrine of that 
décision partially only. 

[10] The remaining point seems to us clear, for assuming now 
that the jury question was whether the parties intended to contract 
subject to the usage, it was plainly compétent and material to show 
such intent in what Nicoll wrote, by showing what NicoU did; this 
is, or may be, that "practical interprétation," which is "always a con- 
sidération of great weight." Insurance Co. v. Dutcher, 95 U. S. 
at page 273, 24 L. Ed. 410. 

When it was established that there was a contract running over a 
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year and an applicable usage, to which the notices might reasonably 
refer, and that for the earlier months 61 the year both parties con- 
formed to the usage, the jury did not doubt, and we do not doubt, that 
the question put to them was in accord with the better doctrine of con- 
tractual interprétation. 

Jûdgment affirmed with costs. 



MERCHANTS' WABEHOUSE CO. v. REBER. 

(Circuit Court of Appeals, Tlnrd Circuit. January 17, 1921.) 

• No. 25T1. ■ ' 

Receivers "©=74— Warehouse company, parting with property after service of 
order preserving status quo, heltl giiilty of contempt. 

A wareliouse company,- witli w'hlch goods wore storpd by a railroad 
Company when not called for by the conafignee, and which, after claim 
by the shipper and demand by th^: consignée'» receiver, and service of 
an order fron^ the District CO!aJ[t appoliiting the receiver, forbidding 
disturbance of the statUg qUo, téturned tlie goods to the railroad com-' 
pany undér advice of coiinsel, was' gnilty of contempt, whether the ad- 
vice was correct or not, as it had no right to détermine for it^ielf the 
ownership of the goods. 

Appeal from the District Court of the, United States for the Eastem 
District of Pennsylvania;' J. Whitaker Thar^pson, Judge. . . 

Proceeding. :by j. Howard Reber, as rëceiyer of the National Corpo- 
ration, and a,s receiver of the Bartram, Hôtel Company, against the 
Merchants' Warehouçe Company. Frpm an order adjudging the 
Warehousé Company in contempt (263 Fed. 250), it appeals. Affirmed- 

See, also, 265. Fed. 791., 

M. Hampton Todd, of Philadelphia, Pa., for appellant. 

Percival H. Granger, of Philadelphiaj Pa., for appellee. 

Before BUFFIMGTON and WOOLLEY, Circuit Judges, and 
BODINE, District Judge. 

BUFFINGTON, Circuit Judge. This case concerns the controvert- 
ed ownership of, personal property. A railroad company had trans- 
portée! it, and, on the consignée delaying taking it away, had placed it 
on storage with a warehousing company. The shipper claimed the 
goods under an alleged right pf stopp'age in transit and the receiver in 
equity of the consignée claimed it as an alleged purchaser. Pending 
a demand by such receiver and a served order from the District Court, 
which f orbade . disturbanCe of the status 'in quo, the warehousé com- 
pany, under advice of counsel, retiirned the goods to the railroad com- 
pany, which iatter todk the goods oui 6f the jurisdiction of the court 
and returned tiiem to the shipper. Thè'rêùpoh the court, after hea.ring, 
adjudged , the warehousé company in 'contempt and imposed â sub- 
stantial fine therefor. ' The wareliouse company then brought the mat- 
ter to this court for review. .. "^ 

(g^sFor othei cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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. We find no reason to' differ f rom or , question that couvt's action. 
The question before it was not whether the advice under whichthe 
warehouse company acted was correct, ; but ^Yhether the warehouse 
Company, in determining for itself the ownèrship of the goods, and 
acting on such^ détermination, and permitting them to pass out of the 
jurisdiction of the court, was guilty of contempt. On this latter ques- 
tion we hâve no doubts. Wliile the facts and circumstances, motive, 
and character of counsel in Re Star Spring Bed Co., 203 Fed. 640, 
122 C. C. A. 36, are wholly différent from those of the présent case, 
yet the principle therein stated by this court, in the case of controverted 
ownèrship of property involved in bankruptcy administration, is ap- 
plicable to and determinative of the présent matter. In that case, re- 
ferring to the holder of the property in controversy, we there said: 

"When asked why he did not permit the court to décide the controverted 
question of the ownerslilp of those notes, [he] said, 'I will take the respons- 
ibîlity for judging that.' If answer to such contention, or condemnation of 
such eonduct, were required, it is found in Gompers v. Buck, 221 U. S. 450, 
* • * where the [Suprême Court of the United States] say: 'If a i)arty 
can make himself a judge of the validity of orders which hâve been issued, 
and by his own act of dlsobedience set tliera aside, then are the courts im- 
potent, and what the Constitution now flttingly calls "the judicial power of 
the United States" would be a mère mockery.' " 

It will thus be seen that the duty of the warehouse company— a mère 
custodian — was clear, and when it undertook to décide the controverted 
question of ownèrship itself, allow the goods to go out of the court's 
jurisdiction, and make it impossible for that court to décide such own- 
èrship, it placed the process, power, and jurisdiction of the court in 
such contempt that, in ordering it to pay the moderate fine imposed, the 
contemned court exercised its punitive power with a sparing hand. 

The order below is affirmed. 



MORRIS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 15, 1920.) 

No. 85, 

Criminal law 'S=»1114(l) — Question not raised by recorfl not reviewatole. 

A question discussed in the appellate court, but not properly raised 
upon the record, cannot be considered. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Henry Morris and another were convicted of using the mails in a 
scheme to defraud, and they bring error. Affirmed. 

Alexander H. Kaminsky, of New York City (Hyman J. Reit and Gil- 
bert Ray Hawes, both of New York City, of counsel), for plaintiiïs in 
error. 

Francis G. Caffey, U. S. Atty., of New York City (Ben A. Matthews 

©ssFor otber cases see same toric & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and Albert C. Rothwell, Asst. U. S. Attys., both of New York City, 
of counsel), for the United States. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiffs in error are hereinafter 
referred to as the défendants. They hâve been convicted under sec- 
tion 215 of the Crimînal Code (Comp. St. § 10385) for using the mails 
in a scheme to defraud. Each défendant has been sentenced to serve 
one year and three months in the United States Penitentiary at Atlanta, 
Ga. 

The indictment contains two counts. The first count charges that 
défendants devised a scheme to defraud by obtaining merchandise 
on crédit in the name of the Clairmont Silk & Manufacturing Com- 
pany, by inducing various corporations and firms to believe that de- 
fendants were carrying on a legitimate business under that name and 
were financially responsible, whereas défendants intended, after pro- 
curing the merchandise on crédit, to convert the proceeds to their own 
use and not to pay for the same, but to cheat the persons to be def raud- 
ed. It also contains the usual allégation that the défendants, having 
devised this scheme to defraud, for the purpose of executing it, un- 
lawfully, willfully, and knowingly placed and caused to be placed, on 
a day specified, in a post office of the United States in the city of 
New York, to be sent and delivered by the post office establishment of 
the United States, a certain letter inclosed in a post paid envelope 
addressed to a certain individual naming him. The second count is 
identical with the first, except that another communication is alleged. 

The validity of the indictment was not challenged in the court be- 
low, and is not questioned in this court. At the trial Some objections 
were made to the admission of évidence, but no exceptions were taken, 
and there are no assignments of error as to the admission or exclusion 
of évidence. No requests to charge were made, and no exceptions 
were taken to the charge as given. 

It appears, however, that at the close of the government's case a mo- 
tion was made to instruct the jury to acquit, on the ground that the 
government had failed to establish guilt beyond a reasonable doubt. 
That motion was denied, and an exception was taken. The défense 
then called the two défendants, who testified at length on their own 
behalf, but called no other witnesses. At the close of the whole case, 
the motion was renewed that the jury be instructed to acquit, and it 
was again denied, and an exception was granted. 

The déniai of the défendants is unsupported and uncorroborated, and 
the verdict of the jury establishes the fact that their testimony was 
not believed. It would serve no good purpose to review in détail the 
testimony. It must suffice to say that we hâve read the record with 
care, and that it contains substantial and convincing évidence that 
thèse défendants were jointly engaged in a scheme to defraud, and 
that they used the mail in furtherance of their scheme. 

In the argument in this court certain questions were discussed, 
which were not properly raised upon the record, and which we are 
therefore not at liberty to consider. 

Judgment affirmed. 
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PRICB V. McGUINNESS, Warden. 

(Circuit Court o£ Appeals, Tlilrd Circuit. Deeember 23, 1920.) 

No. 2635. 

1. Habeas carpus «S^lOO — Recommitraents under lavvful sentence held legai. 

Wherc a prisoner had applied for habeas corpus, clalmlng liis sentence 
to be illégal, and had been, by the court to which he applied, twlce com- 
mltted to différent jails for specified terms, which were within the term 
of tlie original sentence, and the original sentence was in tact lawful, 
the subséquent commitments were only recommitments under that sen- 
tence, and were lawful. 

2. Criminal law -S^lSie (1) — Prisoner entitled to commutation for time served 

in county jail under sentence to penitentiary. 

The time spent by a prisoner in a county jail under commitments by 
the District Court, to which he had applied for habeas corpus, charging 
his sentence to the penitentiary to be illégal, entitles him to such com- 
mutation of time as he would hâve earned by serving unbroken his fuU 
term in the penitentiary. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Habeas corpus by Richard F. Price against Richard McGuinness, 
as Warden. Pétition for writ denied, and petitioner appeals. Appeal 
dismissed. 

Richard F. Price, of New York City, in pro. per. 

David V. Cahill, Asst. U. S. Atty., of New York City, for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. On a plea of "guilty" Price was sentenced by the 
District Court of the United States for the Southern District of New 
York to a term of 2 years and 6 months, to be served in the United 
States Penitentiary at Atlanta, Ga. Representing that the sentence 
was imposed during his absence, and therefore invalid, Price, after 
commitment, succeeded by writ of habeas corpus, granted by the Dis- 
trict Court of the United States for the Northern District of Georgia, 
in being returned to and having his case reviewed by the District Court 
of the United States for the Southern District of New York. The lat- 
ter court, on September 13, 1920, imposed what Price calls "another 
sentence" for an additional term of 4 months to be served at Atlanta, 
and later, on September 22, 1920, without setting aside the prior sen- 
tence of the same month, it imposed still "another sentence" of 4 
months, to be served in the Essex county jail at Newark, N. J. 

In this situation Price petitioned the District Court of the United 
States for the District of New Jersey for writ of habeas corpus, on 
the ground that the sentence of April 30, 1919, was illégal, because 
imposed when he was not présent in court, or, if légal, then the later 
sentence for 4 months, which he is now serving, was illégal. From the 
déniai of his pétition for a writ of habeas corpus the plaintifï took this 
appeal. 

[1] We hâve given considération to every aspect of this case, and 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
209 F.— 62 
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are satisfied that the sentence for 2 years and 6 months was légal, 
and that the subséquent acts of the court involving the appellant's 
imprisonment, and termed by him; "additional sentences," were.noth- 
ing more than recommitments under that sentence, and that in con- 
séquence Price is lawfully in prison. 

[2] It follows, however, that, notwithstanding his commitment to 
Essex county jail for a part of his term, Price is entitled to such com- 
mutation of time as he would hâve earned under the law in serving un- 
broken his full term of 2 years and 6 months. 

The appeal is dismissed. 



THE SAN DIEGO. 
THE PEERLESS. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1920.) 

No. 1836. 

Salvage "S^Sl — Award of $5,000 for extingiiishing flre on dredge sustaineâ. 

Wbere ail the witnesses were examinée! in open court, and the issue 
was purely one of fact, on whlch the testlmony was sharply eonflicting, 
an award of $6,000 as salvage to a tug for extinguishlng a fire on a dredge, 
which was amply sustained by libelant's proof, will be afflrmed. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Libel on behalf of the steam tug Peerless, Joseph M. Clark and oth- 
ers, as owners, and on behalf of the master and crew thereof , against _ 
the dredge San Diego, James T. Fox, claimant, for salvage. From a 
decree awarding $6,000 as salvage, the claimant of the Dredge appeals. 
Affirmed. 

Edward ,R. Baird, Jr., of Norfolk, Va. (Baird & White, of Norfolk, 
Va., on the brief), for appellant. 

John W. Oast, Jr., of Norfolk, Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and SMITH, Dis- 
trict Judge. 

KNAPP, Circuit Judge. This libel was filed on behalf of the tug 
Peerless against the dredge San Diego to recover for salvage services 
rendered on the morning of July 3, 1919, when fiire broke out on the 
dredge while she was moored, bow inshore, near the United States 
Naval Operating Base at Hampton Roads. Four vessels came to her 
assistance, navy lighter No. 56, the tug Peerless, the steamer Riverside, 
operated by the government, and navy lighter No; 54, in the order 
named. 

The libelants claim that the fire was put out and the dredge saved 
from destruction mainly by the eflforts of the tug, which was equipped 
with powerful fire-fighting apparatus, and they sue for $15,000. The 
respondent says that the services of the tug were of comparatively 

^rsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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little value, were rendered without risk, and would be amply rewarded 
by the payment of $1,000 to $1,500. The government vessels hâve not 
asked for compensation. The value of the tug was something upwards 
of $100,000; the value of the salvaged dredge, about $125,000. The 
court below awarded the tug $6,000, and respondent appeals. 

The case thus outlined requires no comment. It was tried by a 
judge of long expérience, and ail the witnesses were examined in open 
court. The issue was purely one of fact, and the testimony sharply 
conflicting. The libelants' proofs amply sustain the award, and there 
is no such contrary showing as would warrant us in setting it aside. 

The decree will therefore be afhrmed. 



WINDOW GLASS MACH. CO. et al. v. NEW BETHLEHEM WINDOW 

GLASS CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. January 17, 1921.) 

No. ,2590. 

Appeal and error ^=1194 (2) — Refusai to ©Djoin proceédîngs contemplated on 
afflmiânee of former déniai of injunctioit held proper. 

Wliere, on former appeal, the déniai of an injunction to restrain fur- 
ther proceedlngs in the state court for dissolution of a corporation was 
affirrnedj the court below properly refused thereafter to enjoin further 
proceedlngs in the state court, whlch had been contemplated at the time 
of the former appeal, though the particular steps sought to be restrained 
were not then before the court. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; W, H. Seward Thomson, Judge. 

Suit for injunction by the Window Glass Machine Company and 
another against the New Bethlehem Window Glass Company. From 
an order refusing the injunction, complainants appeal. Affirmed. 

Clarence P. Byrnes, Samuel McClay, George H. Parmelee, Bake- 
well & Byrnes, and Reed, Smith, Shaw & Beal, ail of Pittsburgh, Pa., 
for appellants. 

John M. Freeman, of Pittsburgh, Pa., A. A. Geary, of Clarion, Pa., 
and Harry F. Stambaugh, Albert C. Hirsch and Watson & Freeman, 
ail of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

PER CURIAM. The gênerai course of procédure pursued by the 
court below in this matter was heretofore considered by this court 
in an opinion reported at 264 Fed. 822. While the particular steps 
that hâve since been taken in the cases in the state court were not 
then before us, the fact is that such steps are but the logical and to be 
expected séquence of the situation that was then before us, and the 
possibility of such events was considered by this court when it dispos- 
ed of the matter. 

(g=>For otlier cases see same toplc & KEY-NUMBER la aU Key-Numtiered Digests & Indexes 
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In view of this situation, we find no error in the court below re- 
fusing to enjoin such further proceedings in the state court case. Its 
order is therefore affirmed. 



Ex parte CROOKSHANK. 

(District Court, S, D. Callfornla, S. D. February 3, 1921.) 

No. 319. 

1. Intoxicating liquors «S^IS — Eighteenth Amendinent did iiot affect state's 

right to prohibit. 

The adoption of the Eighteenth Amendinent to the United States Con- 
.stltution conferred on the fédéral govemment the power to prohibit the 
liquor traffic and deprlved the states of the power they had theretofore to 
permit such traffic, but It did not affect the previously existlng power of 
the State to prohibit such traffic wlthln its borders. 

2. Intoxicating liquors <S=10(2), 13 — State Constitution and dty charter 

authorized prohibiting liquor sales after adoption of Ei^teenth Amend- 
ment. 

Under Const. Cal. art. 11, § 11, conferring upon cities the police power, 
subject only to control of the gênerai laws, and the charter of Bakersfield, 
adopted under article 11, § 8, and ratlfled by the Législature, St. Cal. 
1915, p. 1552, art. H, U 12, 13, the clty councll acqulred fuU authority to 
exercise the police power of the state wlthln its borders, and such power 
as mlght thereafter accrue to the state, which could be delegated to tne 
city, so that it had power to prohibit the sale of Intoxicating liquor after 
the adoption of the Eighteenth Amendment to the United States Con- 
stitution. 

3. Intoxicating liqiiors <@=>i^ — Action by state subséquent to Eigliteenth 

Amendment unnecessary. 

Action by a state, under the concurrent power given by Const. U. S. 
Amend. 18, § 2, after that amendment was adopted is not necessary to 
enable a clty theretofore vested with the police power of the state to 
enact an ordinance prohiblting the cale of intoxicating liquors. 

4. Intoxicating liquors <S=»13 — Fédéral législation under Eighteenth Amend- 

ment is suprême over inconsistent state législation. 

Législation enacted by Congress under the power granted it by Const. 
U. S. Amend. 18, is suprême over inconsistent state législation relatlng to 
the liquor traffic. 

5. Intoxicating liquors 'S=^13, 132 — State act valid, unless directly conflictîng 

with Eighteenth Amendment and fédéral act. 

A state act prohibiting the liquor traffic, and containlng provisions for 
the enforcement of such prohibition, is valid, notwlthstanding the adoption 
of uonst. U. S. Amend. 18, and the Volstead Act, unless there is such re- 
pugnancy or confllct between the two acts that they cannot be reconciled, 
or constitutionally stand together. 

6. Intoxicating liquors <&=>1S — Any législation ten^ng to defeat prohibi- 

tion is unconstitutîonal. 

Under Const. U. S. Amend. 18, législation regulating the liquor traffic, 
either by Congress or by state, to be valid, must be calculated to enforce 
the prohibition by approprlate means, and not to defeat or thwart it. 

7. Intoxicating liquors <S=»6 — More drastic penalty under state law is not in- 

valid. 

A state can legislate more rigorously than Congress in furtherance of 
complète prohibition ; but it cannot legislate more liberally, so that the 
faet that a state prohibition act imposes a more drastic penalty than 
the fédéral act does not Invalidate It. 

©ïjbPoi other cases see same toplo & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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8, Intoxieating liqirors «S^^IS — Second section of Eighteenth Amendment did 

not change powers. 

Witbout tlie inclusion of the socoiid soction In tlie Eigliteenth Amend- 
ment, eitlier Congress under its iinplied powers to enforce the Constitu- 
tion or the States under their gênerai police powers, which they did not 
surrender, could hâve adopted législation for prohibition of the liquor 
trafflc, so that the only effect of that section, if any, was to enable the 
States to legislate in enforcement of the amendment as such. 

9. Municipal corporations ©=111(4) — Invalid régulations for possession and 

use of liquor do not invalidate separable state prohibition. 

Provisions in a city ordinance adopted under the state's police power, 
which had been confcrred on the clty, permltting the use of liguor for 
nonbeverage purposes, even if invalid, because in confliet with the Vol- 
steatj Aet, do not prevent prosecutions under the clty ordinance for the 
illégal sale of intoxieating liquor. 

Habeas Corpus. Application by S. C. Crookshank for writ to 
secure release from custody of city marshal. Demurrer to pétition 
sustained, and petitioner remanded to custody. 

Jackson Mahon, Jr., and Emmons, Aldrich & Heck, ail of Bakers- 
field, Cal., for petitioner. 

W. P. Grijalva, of Bakersfield, Cal, for City of Bakersfield. 

Jesse E. Stephens, City Atty., and J. H. O'Connor, Deputy City 
Atty., both of Los Angeles, Cal., amici curiae. 

BLEDSOE, District Judge. On the 20th day of September, 1920, 
the council of the city of Bakersfield, operating under a freeholders' 
charter authorized by the Constitution of the state of California, duly 
passed an ordinance prohibiting certain uses of intoxieating liquors. 
Relevant sections involved contain the f ollowing provisions : 

Section 1 : "This entire ordinance shall be deemed to be an exercise of the 
power granted by Article Eighteen of the Constitution of the United States 
and of the police power of the city of Bakersfield for the protection of the 
public health, peace, safety, and morals of the people of said city, and ail of 
its provisions shall be liberally construed for the aecomplishment of thèse 
purposes." 

Section 2: "The words 'intoxieating liquors' or 'Intoxieating liquor,' wher- 
ever used In this ordinance, shall be construed to include any distlUed, malt, 
spirltuous, vinous, fermented or alcoholic liquor, which contalns more than 
one-half of one per cent., by volume of aleohol, and ail alcoholic llqulds and 
compounds whether proprie tary, patented or not, which are potable or capable 
of being used as a beverage, and which contain more than one-half of one per 
cent, by volume of aleohol. * * * " 

Section 4 : "It shall be unlawful for any person, dlrectly or Indirectly, to 
manufacture, receive, sell, serve, glve away, tran.sport, or otherwlse dispose 
of any intoxieating liquor witliln the city of Bakersfleld, or to import any such 
liquor Into, or to export any such liquor from sald city, except as provlded 
hereln." 

Section 6 : "It shall be unlawful for any person to hâve, keep or store any 
intoxieating liquor in any public or semipubllc place withln sald clty except 
as provlded hereln." 

Numerous other provisions are in the ordinance respecting the 
manufacture and use, under permits, of intoxieating liquor "for non- 

^ssFor otber cages see same topic & KEY-NUMBKR in ail Key-Numbeied Olgests & ludexeu 
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beverage purposes." Section 15 provides a penalty in the following 
language : 

Section 15: "Any person who shall violate any of the provisions of this 
ordlnance sliall be guilty of a mlsdemeanor and on conviction thereof shall 
be punished by a fine of not less than two imndred and fifty ($250.00) dol- 
lars, nor more than flve hundred ($500.00) dollars or imprisonment in the 
county jail for a period not to exceed one hundred eighty (180) days, or by 
both sueh fine aïK} -toprisonment." 

On the l:3th day of December last, a complaint in proppr form was 
filed in the police court of the city of Bakersfield, chargjng the above- 
named petitioner with a violation of section 6 of the ordinance above 
referred to, and alleging specifically that he did on thé llth- day of 
December, 1920, within the corporate limits of the said' city — 

"willfuUy and unlaw^uUy hâve, keep and store intoxicating liauor in a semi- 
public place known and located at 615 Kern street iii the' city of B.akersfield, 
without hàving a permit so to do, in violation of the provlslolis of section 6 
of said ordinance," etc. : i ; .: 

Application for the writ herein is made on thégroiind that petition- 
er's présent, détention, pursuant to process issued upon s^id complaint, 
is illégal, in that — 

"The said ordinance attempts to define and punisji an offense which has 
been and is now solely within the jurisdiction of the United fetates to deflne 
and punish, saving and except as the power is declared in said amendment to 
lie within the state to concurrently leglslate and punlsh for the violation of 
the said amendment and that the state of Califoriiia has not, since the adop- 
tion of the said amendment, passed any law of any kind or nature concurrently 
punishing the acts referred to in the said Eighteenth Amendment." 

It is also asserted that the ordinance is invalid, in that it is in con- 
flict with the Volsteàd Act, in that the minimum fine provided for by 
said ordinance i s $250. 

The contentions of the petitioner, if I understand them aright, are 
that "the people of the United States, through their respective lég- 
islatures, hâve granted to the United States, ail power that they may 
hâve had to regulate or prohibit the traiific in intoxicating liquors"; 
assuming that position to be unsustained, it is urged that no power 
exists in a municipality to enact or enforce législation in restraint 
of the liquor traffic, under the Eighteenth Amendment or otherwise, 
until the state has, by appropriate enforcement législation, enacted 
subs.equently to the ratification of the amendment, actually authorized 
such municipality so to do. Admittedly no such "enforcement" lég- 
islation has been enacted by the state of California per se. 

In addition it is contended that the "concurrent power" conferred 
upon the several states by section 2 of the amendment should be 
strictly eonstrued, and that it permits of no prohibitory législation 
by a state, except such as is limited to an express prohibition of the 
things specially mentioned in section 1 of the amendment, viz. the 
"manufacture, sale, or transportatiori of intoxicating liquors within, 
the importation thereof into, or the exportation thereof from," the 
United States ; that a state, through any instrumentality, may go no 
further; and that, in conséquence, any législation atmed at the mère 
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"possession" of intoxicating liquor 'is beyond the power of the state 
and therefore void. Finally, it is said that the provisions of the or- 
dinance in question, assuming their validity otherwise, are in such 
conflict with the terms of the Volstead Law (41 Stat. 305) that they 
cannot stand. 

[1] The circumstances leading up to and attending upon the sub- 
mission and ratification of the Eighteenth Amendment to the fédéral 
Constitution are of such récent occurrence as to require no restate- 
ment at this time. Previbus to the adoption of that amendment, it was 
the estabhshed law that the several states possessed the amplest au- 
thority, under the police power, to regulate and even absolutely, prohibit 
the liquor traffic in any of its varions forms or occurrences. Mugler v. 
Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205; Purity Ex- 
tract Co. V. Lynch, 226 U. S. 192, 201, 33 Sup. Ct. 44, 57 h. Ed. 184. 
It may not, I think, be maintained with success that in the adoption and 
ratification of the Eighteenth Amendment the several states were 
surrendering any of the powers tliere'.ofore possessed by tliem, re- 
specting their own jurisdiction to prescribe effective prohibition of 
that traffic. In ail that was done, they were simply conferring upon 
the fédéral government the like power to prohibit, which theretofore, 
in virtue of its organization and tlie character of the powers reserved 
to the states, it had not possessed. llamilton v. Distilleries Co., 251 
U. S. 146, 156, 40 Sup. Ct. 106, 64 L. Ed. 194. In other words, 
there was a surrendering by the states of the power to permit the 
liquor traffic, but no diminution of their power to prohibit it; they ac- 
corded to the fédéral government the jurisdiction to enforce aUsolute 
prohibition of the traffic (Ruppert v. Cafïey, 251 U. S. 264, 40 Sup. Ct. 
141, 64 Iv. Éd. 260; Rhode Island v. Palmer, 253 U. S. 350, 40 Sup. 
Ct. 486, 588, 64 h. Ed. 946, decided June 7, 1920) ; but ihey stiU 
retained the same right to themselves (Commonwealth v. Nickerson 
[Mass.] 128N. E. 273, 277). 

As a conséquence, in so far as Congress should fail successfully 
to provide for effective prohibition, the state under its retained right 
could legislate to aceomplish that end. In addition, pursuant to 
the express terms of the "concurrent power" granted, the state 
might, "by appropriate législation," in consonance with congressional 
action, itself legislate in enforcement of the Eighteenth Amendment 
within the limits of its own territory. Such 1 conceive to be the 
gênerai efïect of the situation created. 

[2] The state of California, as a sovereign state of the Union, by 
its Constitution (section 11, art. 11) has heretofore conferred up- 
on "any county, city, town, or township" the authority to "make 
and enforce within its limits ail such local, police, sanitary, and 
other régulations as are not in conflict with général laws." This 
grant of power, it has been determined by the courts of California, 
•s a "direct grant" (Denton v. Vann, 8 Cal. App. 677, 680, 97 Pac. 
675), and authorizes the subordinate agencies mentioned, without 
permissive action on the part of the state Législature, to exercise with- 
in their respective limits "the entire police power of the state, sub- 
ject onjy to the control of thç gênerai laws" (Odd Fellows' Cemetery 
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Ass'n V. San Francisco, 140 Cal. 226, 230, 73 Pac. 987, 988). No 
gênerai law of the state affecting the subject-matter involved here- 
in has been called to my attention. 

The charter of the city of Bakersfield, enacted pursuant to consti- 
tutional authority (section 8, art. 11, Constitution of California), 
and thereafter ratified by the Législature of the state (Stats. Cal. 
1915, p. 1552 et seq.), provides in section 14 of article 3 thereof 
that the législative power of the city, except as reserved to the people, 
shall be vested in a council. Section 12 of the same article provides 
that the city — ■ 

"may make and enforce local police, sanitary and other régulations, and may 
pass such ordinances as may be expédient for malntaining and promoting tlie 
peace, good government and welfare of the city. The city shall hâve ail 
powers that now are or hereafter may be granted to municipalities by the 
Constitution or laws of the state of California ; * * * the enumeration 
of particular powers by this charter shall not be held or deemed to be ex- 
clusive, but, in addition to tlie powers enumerated herein, the city shall hâve 
and may exercise ail other powers which, under tlie Constitution and laws 
of California, it would be compétent for this charter specifically to enu- 
merate." 

[3] Apparently, therefore, by the Constitution of the state, plenary 
authority in the matter of the local exercise of the police power was 
vested in the city council of the city of Bakersfield; and, in addition, 
such power as might thereafter accrue to the state of California, if 
any, the exercise of which could be delegated to the city of Bakers- 
field, was thereby delegated to it by the charter thus adopted. If the 
state of California is in receipt of any "new" power, in virtue of the 
terms of section 2 of the Eighteenth Amendment, such power, it 
would seem, has already been appropriately conferred upon the city 
of Bakersfield. The city, at least, has acted subsequently to the rati- 
fication of the Eighteenth Amendment, though I discover no reason 
why "appropriate législation," pursuant to that amendment, must 
needs hâve been enacted subsequently thereto. Commonwealth v. 
Nickerson, supra (Mass.) 128 N. E. 283. 

[4] Whether entirely relevant or not, much of the argument here- 
in centered around the meaning to be accorded the phrase "concur- 
rent power" as the same appears in section 2 of the Eighteenth Amend- 
ment. Much possible debate on the question, however, has been set 
at rest by the conclusion announced by the Suprême Court of the 
United States in Rhode Island v. Palmer, 253 U. S. 350, 40 Sup. Ct. 
486, 488, 64 1,. Ed. 946, decided June 7, 1920, and the cases accom- 
panying it. After announcing that the "concurrent power" referred 
to does not imply joint power, as between the states and the national 
government, nor power divided between the states and the national 
government "along the lines which separate and distinguish foreign 
and Interstate commerce from intrastate affairs," the court in para- 
graph 9 announces its conclusion as follows: 

"The power conflded to Congress by that section, while not exclusive, la 
territorially coextensive with the prohibition of the iirst section, embraces 
manufacture and other intrastate transactions as well as importation, ex- 
portation and Interstate traflic, and is in no wise dépendent on or afCected by 
action or inaction on the part of the several states or any of them." 
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By the form of the décision handed down, being a mère statement 
of the conclusions of the court, we are deprived of the illuminating 
discussion that usually lends clarity to the ultimate conclusions an- 
nounced. However, accepting the conclusion stated at its fuU face 
value, which conclusion seems to be in complète accord with the 
reason of the thing, the statement by the court, that the power con- 
fided to Congress by section 2 of the amendment is in no wise "af- 
fected by action or inaction on the part of the several states," can 
mean nothing less than that which it ought to mean, viz. that in a 
matter with respect to which, by proper constitutional grant, the 
fédéral government has been accorded the jurisdiction to act, its ac- 
tion once taken, its laws once constitutionally enacted, become the 
suprême law of the land; and no single state or group of states, 
or any subdivision thereof, may enact any law or ordinance in contra- 
vention of the law so promulgated by the suprême législature. The 
act of the greater instrumentality is not "afïected by" the action of 
the lesser in contravention thereof. 

This results from the fact that, acting within its constitutional 
sphère, the United States is the suprême sovereign in this land. 
It is but a récognition of the obvious truism announced by Chief 
Justice Marshall in McCulloch v. Maryland, 4 Wheat. 316, 405 (4 L. 
Ed. 579) : 

"The government of the Union, though limited In its powers, is suprême 
within its sphère of action. ïhis would seem to resuit necessarily from its 
nature. It is the government of ail; its powers are delegated by aU; it 
représenta ail, and acts for ail." 

[5, 6] In the practical exercise of the police power prohibiting the 
liquor traffic, any conflict between the exercise of such power by the 
fédéral government and that by a state government would hâve to 
amount to repugnancy or conflict of such a direct and positive na- 
ture as that "the two acts could not be reconciled or consistently stand 
together." Sinnot v. Davenport, 22 How. 227, 243, 16 L. Ed. 243. 
Such conflict appearing, the fédéral enactment would prevail, of 
course. Any législation enacted by Congress, pursuant to the amend- 
ment, must be calculated to enforce it by appropriate means, and not 
to "defeat or thwart the prohibition" contained therein. Rhode Is- 
land V. Palmer, supra. For the same reason, any législation enacted by 
the state, or any instrumentality exerting the power of the state, must 
be in aid of the enforcement of the amendment or in furtherance 
of the prohibition therein commanded; the several states hâve lost 
the power to do otherwise. 

[7] As a necessary conséquence, it would never be compétent 
for a state, in a matter respecting the use of liquor, to enlarge up- 
on rights limited by congressional action. It might legislate more 
rigorously than Congress, in furtherance of more complète prohi- 
bition; but, in view of the supremacy of Congress in the field, it 
could not legislate more liberally. Nor would the fact that différent, 
particularly more drastic, penalties are prescribed by the inferior 
sovereignty, necessarily resuit in their invalidity. In re Hofïman, 
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155 Cal. 114, 119, 99 Pac. 517, 132 Am. St. Rep.'75; Ex parte Ram- 
sey (D. C.) 265 Fed. 950, 954; Jones v. Hicks, 104 S. E. 771, 773. 
[8] The truth is, in my judgment, that too much concern seems 
to hâve been manifested because of the incorporation of section 2 
into the Eighteenth Amendment. The power thereby sought to be 
conferred upon Congress would hâve been conferred by the adoption 
and ratification of section 1 alone; a power being accorded to the 
fédéral government, Congress, even in the absence of an express 
grant, would be authorized to legislate in the exertion of such power. 
Paragraph 18 of section 8 of the first article of the fédéral Consti- 
tution specifically authorizes Congress — 

"to make ail laws which shall be necessary and proper for carrying Into ex- 
écution the foregoing powers, and ail other powers vested by thls Constitu- 
tion in the government of the United States, or any department or officiai 
thereof." 

Obviously this section would authorize Congress to enforce, by 
appropriate législation, the Constitution or any amendment there- 
of. As was said by Hamilton in the Thirty-First number of the 
Federalist, respecting the particular provision just quoted, together 
with the one contained in the second clause of article 6: 

" * * * It may be afflrmed wlth perf ect confidence that the eonstltu- 
tional opération of the intended government would be precisely the same, if 
thèse clauses were entirely obliterated, as If they were repeated In every 
article. They are only declaratory of a truth which would hâve resulted by 
necessary and unavoidable implication frc ;;i the very act of constituting a 
fédéral government, and vesting it with certain specified powers." 

So, too, the authority of the several states was not materially 
changed by the inclusion of the second section. As heretof ore shown, 
they never surrendered their power, originally possessed in virtue 
of their sovereignty, to prohibit effectually within their respective 
limits the traffic in intoxicants. They still hâve that power. They 
merely granted to the fédéral government the same right within its 
domain. In addition, by the positive terms of the grant to themselves 
of "concurrent power," they were authorized to legislate in en force- 
ment of the amèndment^a lesser power, strictly speaking, than they 
already possessed, in virtue of their own sovereignty — and, if they 
wished, to enforce in their own courts the prohibitions and penalties 
to be provided by Congress for enforcement in the fédéral courts. 

A really. interesting query, which, however, need not be determined 
in the instant case, is whether, under the terms of section 2 of the 
Eighteenth Amendment and the spécifie grant of concurrent power to 
the several states therein, a prior conviction or acquittai in a state or 
fédéral court, the one first obtaining jurisdiction, would not operate as 
a plea in bar in the other jurisdiction. Jones v. Hicks, supra, 104 
S. E. ^Ti, 774. It may be that Congress had that in mind, together 
with the ffict of permitting the several states and the municipalities 
thereof to dérive financial benefit from the collection of fines, etc., 
when the concurrent power to enforce the amendment was specifically 
delegated to the states. If the enforcement of prohibition on the 
part of the state is to be deemed merely an exercise of the power 
conferred by section 2, then it would seem as if there could not be 
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two prosecutions for the same offense in the différent jurisdictions. 
In that sensé, the state would be exerting a power conferred by the 
fédéral goveniment, rather than a power originally belonging to it, 
and a conviction or acquittai under the fédéral law, irrespective of 
the court in which it might be had, would operate as a plea in bar. 
The plea of once in jeopardy — 

"can siirely iiever be successfully assertetJ In any Instances but those In which 
jurisdiction is vested in the state courts by statutory provisions of the United 
States." Houston v. Moore, 5 Wheat. 1, 35 (5 L. Ed. 19). 

[9] Detailed provisions are found in the ordinance in question rela- 
tive to sales of liquor for nonbeverage purposes, pursuant to permits, 
etc., with respect to which, even assuming their invalidity, petitioiier 
is in no wise concerned. It will be time enough to investigate those 
provisions when some one is brought before the court because of 
their existence. Seemingly they are separable, and, in light of what has 
been said hereinabove, can in no wise impinge upon the enforcement 
of the Eighteenth Amendment as provided for by Congress in the 
Volstead Act, nor resuit in obstructing or embarrassing the exécution 
of the same. Ex parte Guerra (Vt.) 110 Atl. 224, 229. 

Summarizing, then, my conclusions are that the ordinance in ques- 
tion is in no wise substantially inconsistent or in conflict with the Vol- 
stead Act, which is the announcement of the suprême législature; 
that it is calculated to contribute to the proper, prompt, and ex- 
péditions enforcement of the Eighteenth Amendment; that it is 
a lawful exercise of the police power belonging to the state of Cali- 
fornia, both in virtue of the state's sovereignty and in virtue of the 
grant of power contained in section 2 of the Eighteenth Amendment; 
and, finally, that it opérâtes adequately to justify the détention of the 
petitioner as for its asserted violation. 

In conséquence whereof, the demurrer to the pétition for a writ of 
habeas corpus is sustained, and the prisoner is hereby remanded to tlie 
custody of the city marshal. 



EQUITABLE TRUST CO. OF NEW YORK v. DEN\T:R & R. G. R. CO.* 

(District Court, D. Colorado. November 11, 1920.) 
No. 6782. 

1. Judsîment <©=»701- — Stockholders concluded by ju(]^^Hit against corporation. 

A corporation reprpsents its stocliliolders in litigation in which it is 
engaged, so that a indûment for or against the corporation is as conclu- 
sive against its stockholders as against itself. 

2, Judgment «Sss'îlSCS) — CoiMlusive between parties as to ail matters that 

could hâve been litigated. 

A judgment is conclusive in a subséquent action between the same par- 
ties on the same cause of action, in the ab.=!enGe of fraud or collusion in 
the conduct of the action on which it is founded, not only as to every 
défense that défendant made in that action, but also as to every défense 
that it might hâve made. 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Disesb. & Indexes 
•Order afflrmed 271 Fud." 13. 
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3. Judgiïient <S=>386(7) — ISight to avoid must be diligrently pursued. 

The right to avoid a judgment or decree of the court for fraiid Is con- 
ditioned on diligence in discovering the fraud, and in presentiug the 
proof of it to the proper tribunal and asking for relief. 

4. Jud$:ment <§=»386(7) — Stockholders held not diligent in seeking to avoid 

judgment against corporation. 

Where a judgment was rendered against the crporatlon on a guaranty of 
the bonds of another corporation, and the opinion on which the judgment 
was based was publlshed, as was also the opinion of the Circuit Court of 
Appeals afiirming the judgment, and, after certlorarl had been denled by 
the Suprême Court, property was sold to satlsfy the judgment, and judg- 
ments were obtalned thereon in other jurlsdlctlons, and property seized 
for sale therein, a pétition by the stockholders of défendant corporation 
for leave to intervene in proceedings for the sale under a subséquent judg- 
ment, more than three years after the original judgment, and to delay the 
sale until they could Intervene in the original proceediug and attack the 
judgment for fraud, shows such want of diligence by petitioner as to bar 
the right to relief against the original judgment, and therefore the sale 
wlU not be further postponed. 

5. Notice <&=6 — Leading to inquiry is notice of facts inquir}' would sliow. 

Notice of facts which would Incite a person of ordinary prudence to an 
Inquiry under similar circumstances is notice of ail the facts which a 
reasonably diligent inquiry would develop. 

6. Railroads <©=>25 — Stocliholders' pétition held not to show fraud in guaranty 

of bonds of another company. 

A pétition by a stockholder of a rallroad corporation, attacking for 
fraud a judgment against the corporation on its guaranty of the bonds of 
another rallroad company, which showed that the latter railroad was cou- 
structed for the beneflt of the défendant corporation, which owned most 
of its stock, and which would thereby obtain an outlet to the Pacific 
Coast, not only fails to show fraud, but shows that there was no fraud 
in the guaranty. 

7. Corporations ®=.S18 — Interlocking directorates not fraud per se. 

Interlocking directoratcs of différent corporations are not fraudulent 
per se, but are denounced only when used to accomplish a fraudulent end. 

8. Corporations «S^^aiKS) — ^Pétition of stocldiolders held not to show fraud 

in conduct of défense by corporation. 

A pétition by stockholders to hâve a sale of corporatlon's property under 
judgment against it delayed until the stockholders could investigate sus- 
pected fraud by the corporation in failing to présent a défense held not 
to show grounds tor suspecting the fraud. 

In Equity. Suit by the Equitable Trust Company of New York as 
trustée, intervener and substituted plaintiff, against the Denver & Rio 
Grande Railroad Company. On pétition by Jefferson M. Levy and 
other stockholders of défendant company for postponement of the 
sale and for leave to intervene. Pétition denied. 

George Welwood Murray, of New York City, William V. Hodges, 
of Denver, Colo., and F. W. M. Cutcheon, of New York City, for 
plaintiff. 

Arthur M. Wickwire, of New York City, and John L,. Webster, of 
Omaha, Neb., for petitioners. 

Before SANBORN, Circuit Judge, and LEWIS, District Judge. 

PER CURIAM. Mr. Jefferson M. Devy and others, stockholders 
and members of a committee for stockholders of the Denver & Rio 

®=3For other cases see same topio & KBY-NUMBEK in ail Key-Numbered Dlgests & Indexe» 
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Gran3e Railroad Company, the judgment debtor herein, présent a péti- 
tion for leave to intervene in this suit, to become parties thereto, and 
for an adjournment of the sale of the property of the railroad company, 
which is set by the decree hei-ein for November 20, 1920, to enable 
thèse petitioners to présent and litigate in this suit or elsewhere their 
claim for an avoidance and injunction against the enforcement of the 
judgment of the United States District Court for the Southern Dis- 
trict of New York, in favor of the Trust Company and against the 
Denver & Rio Grande Railroad Company, on its guaranty of the 
payment of the $50,000,000 mortgage bonds of the Western Pacific 
Railroad Company, rendered on June 14, 1917 (244 Fed. 485), and af- 
firmed on appeal by the United States Circuit Court of Appeals of the 
Second Circuit on January 3, 1918 (250 Fed. 327, 162 C. C. A. 397). 
Référence is made to the statements and opinions in the cases just 
cited for the origin and history of the liability of the Denver Company 
on which that judgment rests, and of the litigation concerning it prior 
to 1918. Thèse stockholders seek to avoid that judgment in order to 
secure a foundation on which to base a suit to set aside the judgment 
of this court upon the New York judgment in favor of the Trust Com- 
pany and against the Denver Company for $36,515,038.18, which was 
rendered by this court on January 7, 1918. And they seek to avoid the 
latter judgment for the purpose of setting aside the decree in this suit 
for the sale of the property of the Denver Company and the applica- 
tion of its proceeds to the payment of the amount still remaining un- 
paid on the latter judgment, which was found and adjudged by the 
decree herein to hâve been $36,192,655.78 on September 25, 1920. 
Thèse judgments and this decree are adjudications of thèse courts in 
litigated, carefully considered cases to the eiïect that the Denver Com- 
pany was and is justly indebted to the Trust Company in the amounts 
above stated, that as against the Denver Company and its stockholders 
it was entitled to payment on June 14, 1917. It has already been de- 
layed in obtaining this payment and this application is made more than 
three years since that date. ■ The judgments which hâve been referred 
to may not be lightly regarded, and this delay ought not to be pro- 
longed, unless thèse stockholders hâve shown that there is reasonable 
cause to believe that they are entitled to and will be able to secure an 
avoidance of the New York judgment and consequently of thùse found- 
ed upon it. 

[1,2] The parties to the New York judgment were the Same as the 
parties to this suit. They were the Trust Company as trustée for the 
bondholders, and the Denver Company which guaranteed the payment 
of the. bonds. The basic right or cause of action was the same, the 
liability of the Denver Company on its guaranty of the $50,000,000 of 
mortgage bonds in each of thèse cases. A judgment for or against a 
corporation is as conclusive against its stockholders as against itself, 
because a corporation is formed and empowered to sue and be sued for 
its stockholders and it represents them in the litigation in which it 
is engaged. Since, where two actions are brought between two parties 
upon the same cause of action, the first judgment, in the absence of 
fraud in the conduct of the action on which it is founded, estops the 
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défendant from maintaining, not only every défense that it made in 
that action, but also every défense that it might hâve made, the New 
York judgment estops the Denver Company and the petitioners, its 
stockholders, from maintaining in this suit, in the absence of fraud in 
the conduct of the suit which resulted in that judgment, not only every 
défense that it made, but also every défense that it or its stockholders 
might hâve made in that action. The right of a stockholder to avoid 
a judgment against his corporation is derived from it, rises no higher 
than the right of that corporation, and may be worked out only in the 
latter's right. So it is that thèse stockholders are estopped from main- 
taining any défense to the New York j'udgment, or any ground for its 
avoidance, and from intervening for that purpose on the ground that 
the guaranty was unfair, unreasonable, obtained by undue influence, 
interlocking directors, or pernicious collusion, until they first clearly 
show that there was fraud or pernicious collusion by the Trust Com- 
pany or the bondholders it represents in the conduct of the action 
which resulted in that judgment. Forbes v. Memphis, E. P. & P. R- 
Co., 9 Fed. Cas. 408, 418, Case No. 4.926; Farmers' Loan & Trust Co. 
V. Kansas City, W. & N. R. Co. (C. C.) 53 Fed. 182, 186. 

[3, 4] Another indispensable condition of the right to avoid a judg- 
ment or decree of a court for fraud is diligence in discovering it and in 
presenting the proof of it to the proper tribunal and asking relief from 
it. The allégea fraud on which thèse stockholders rely to avoid this 
New York judgment is the fraudulent failure of the Denver Company 
to interpose certain alleged défenses to the cause of action upon the 
guaranty upon which that judgment is founded. A long time has 
elapsed since the New York judgment was rendered on June 14, 1917, 
and it was not until within three months of this day that thèse stock- 
holders made any complaint of the conduct of the défense of that ac- 
tion or gave any warning of any defect in that judgment. Conscious 
of their delay, they aver in their pétition that they did not discover the 
alleged facts they now présent until within thèse three months. They 
fail, however, to allège why they did not discover them, from what 
source they did discover them, why they did not discover them earlier, 
and they fail to plead any facts in this regard which persuade that they 
could not as easily hâve discovered and presented them to the New 
York court within three months of that judgment in 1917 as they 
could after the Ist of September, 1920. The excuse they plead for 
the failure to make the discovery and présent the alleged grounds for 
the avoidance of the New York. judgment does not appeal with per- 
suasive force to the conscience of a chancellor. 

The appropriate time and place for thèse petitioners to hâve assailed 
that judgment on the grounds they now urge was in the court that en- 
tered it, by motion or pétition to set it aside and to permit the stock- 
holders to défend against the cause of action there stated, or by a bill 
in equity in that court to avoid the judgment and enjoin its enforce- 
ment. The guaranty upon which that judgment is founded was as- 
sumed by the Denver Company in the year 1908. On May 17, 1917 
(244 Fed. 485), in a suit to which the Equitable Trust Company, as 
trustée for the bondholders, was the plaintiff, and the Denver Company 
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vvas the défendant and in which it ahswered and strenuously contended 
for varions reasons that it was not liable on the guaranty, the United 
States District Court for the Southern District of New York, in aii 
elaborate opinion which was published to the world, adjudged that it 
was so liable. 244 Fed. 506. A judgment was rendered on June 14, 
1917, in favor of the Trust Company and against the Denver Com- 
pany for $38,270,343.17 in that suit. An appeal was taken therefrom, 
briefs and arguments of eminent counsel were submitted to the Court " 
of Appeals of the Second Circuit, and in an elaborate opinion, which 
was also published, it affirmed that judgment on January 3, 1918. 250 
Fed. 327, 162 C. C. A. 397. The Denver Company petitioned the 
Suprême Court for a writ of certiorari to reverse that décision, and 
that pétition was denied on April 15, 1918. 246 U. S. 672, 38 Sup. Ct. 
423, 62 L. Ed. 932. Under a writ of exécution on the judgment in 
this New York court property of the Denver Company was seized, and 
on October 4, 1917, was sold for $3,032,400, and the proceeds applied 
to the payment of the judgment. 

On December 17, 1917, the Trust Company commenced an action 
upon that judgment against the Denver Company in the Suprême 
Court of the state of New York ànd on March 13, 1918, a judgment 
was rendered in that court in favor of the Trust Company and against 
the Denver Company for $36,908,529.14. Property of the Denver 
Company in New York was sold under writs of exécution upon that 
judgment in June, 1918, and on May 26, 1920, and the proceeds of 
those sales were applied to the payment of that judgment. On Au- 
gust 23, 1917,' the Trust Company, as trustée for the bondholders, 
brought an action in this court against the Denver Company upon the 
judgment against it in the «United States District Court in New York, 
and on January 7, 1918, recovered a judgment against the Denver 
Company for $36,515,038.16. An exécution was issued on that judg- 
ment and returned unsatisfied. On January 17, 1918, this suit in 
equity was instituted against the Denver Company to secure the ap- 
plication of ail the remainder of its property to the payment of its 
debt. The Trust CompanJ^, as trustée for the bondholders, intervened 
and set up the New York judgment and its claims thereunder, a re- 
ceiver was immediately appointed and is now in possession of the 
property of the Denver Company subject to the mortgages and liens 
upon it. Later the Trust Company was' substituted for the original 
plaintifif and the decree in this suit was rendered in September, 1920, 
for the sale of the equity of the Denver Company in its property on 
November 20, 1920. During ail thèse proceedings from 1908 down to 
September, 1920, the stockholders, who now ask to hâve this sale post- 
poned and to intervene in tTiis suit to set aside and enjoin the enforce- 
ment of the New York judgment, hâve made no objections to any of 
the proceedings and hâve presented none of the claims or défenses 
they hâve suggested for the first time since September 1, 1920. They 
now invoke the action of this court of equity to stay the sale and per- 
mit a retrial of the issue adjudged in the United States courts in 
New York more than three years ago. 

But nothing but conscience, good faith, and reasonable diligence 
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can call a court of equity into action. "The strongest equity may be 
forfeited by lâches, or abandoned by acquiescence." Peebles v. Rail- 
road Co., 8 Serg. & R. (Pa.) 493; SuUivan v. Railroad Co., 94 U. S. 
806, 811, 24 L. Ed. 324; Swift v. Smith, 79 Fed. 709, 712, 25 C. C. A. 
154. _ 

[5] Notice of facts which would incite a person of ordinary pru- 
dence to an inquiry under similar circumstances is noticei of ail the 
facts which a reasonably diligent inquiry would develop. Coder v. 
McPherson, 152 Fed. 951, 953, 82 C. C. A. 99; Wood v. Carpenter, 
101 U. S. 135, 140, 25 t. Ed. 807; Parker v. Kuhn, 21 Neb. 414, 421, 
426, 32 N. W. 74, 59 Am. Rep. 838; Rugan v. Sabin, 53 Fed. 415, 418, 
3 C. C. A. 578. 

The facts in lycavenworth v. Chicago, R. I. & P. Ry. Co., 134 U. 
S. 688, 707, 709, 10 Sup. Ct. 708, 33 L. Ed. 1064, and (C. C.) 25 Fed. 
219, 231, are very similar to those averred in this case. After a de- 
cree of foreclosure and sale had been made Leavenworth county, a 
creditor of the défendant brought a suit in equity to set aside the 
decree on substantially the same grounds asserted in this case. That 
suit was tried on its merits and dismissed by Mr. Justice Miller with 
thèse remarks, which were adopted and approved by the Suprême 
Court on appeal : 

"Though it may be said that the Southwestern Company made no such dé- 
fense because it was in the eontrol of the Rock Island Directory, which Is 
plausible, if not sound, It is to be observed that this suit was In the court 
for more than a year ; that it is hardly possible that the authorlfies of the 
county of Leavenworth did not know of its pendency and who were the direc- 
tors in its own company ; and if it had at any time appeared in that court and 
sought to make the défense it now sets up it would hâve beën permitted to 
do so. * * * The case is one not uncommon of a road compieted, which 
in its first years did not earn enough money to pay its running expenses, its 
neeessary repairs, and the interest on its bonded debt. Such roads hâve 
often been sold out under foreclosure proceedings, and passing into otlier 
hands hâve become successful and profitable. The original owners see then, 
when it is too la te, thàt they permitted valuable property to pass f rom them 
which they would gladly retain. But courts of equity do not sit to restore 
opportunities or renew possibilities which hâve been permitted to pass by 
the neglect, the ignorance or even the want of means of those to whom they 
were once presented." 

In Sanger v. Upton, Assignée, 91 U. S. 56, 59 (23 L. Ed. 220), Sang- 
er was a stockholder in the Great Western Insurance Company. That 
corporation was adjudged a bankrupt on February 6, 1872 ; on April 
11, 1872, the bankruptcy court made an order that on or before Àu- 
gust 15, 1872, Sanger and other stockholders pay to the assignée in 
bankruptcy specifîed amounts which it adjudged to be the portions of 
their subscriptions unpaid. She f ailed to pay and the assignée brought 
an action for the amount the bankruptcy court found due from her. 
She sought to défend that action on the ground that she did not owe 
that amount. The Suprême Court said : 

"Sîie might hâve applied to the District Court to revoke or modify the order. 
Had she done so, she would hâve been entitled to bé heard ; but it does not 
appear that any such application was made. As a stockholder, she was an 
intégral part of the corporation. In the vlew of the law, she was before the 
court in ail tUe proceedings touching the body of which slie was a member. In 
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point of fact, stoekholders In sueh cases can hardly be Ignorant of tliemea sures 
taken to reach the effects of the corporation. If they choose to rest supine 
until cases against them lilce tliis are on trial, ttiey miist take tlie conséquences. 
Not liavlng spoken before, they cannot be permitted to speak then, especially 
to make an objection whicli looks rather to the embarrassment and delay 
than to the right and justice of the case. A différent rule would be pregnant 
•with mischlef and confusion." 

To the same effect is Hutchirison v. Philadelphia G. S. S. Co. (D. C.) 
216Fed. 795. 

There is no escape from the conclusion that, certainly as early as 
October, 1917, when sales of the property of the Denver Company un- 
der the New York judgment in the United States court commenced, 
thèse stoekholders must be held to hâve had notice of the facts which 
would hâve incited a person of ordinary prudence under similar cir- 
cumstances to an inquiry which, if pursued with reasonable diligence, 
would hâve developed the facts which thèse stockholdefs aver they 
discovered between September 1, 1920, and November 1, 1920. The 
failure and insolvency of the Western Pacific Company, the default in 
1915 in payment of interest on the $50,000,000 mortgage bonds which 
their corporation had guaranteed, the foreclosure of the mortgage 
which secured them, and the sale of the property oî the Western Pacif- 
ic Company, the action of the Trust Company against their corpora- 
tion and the judgment of $38,000,000 against it in the New York court 
in 1917, and its affirmance by the Circuit Court of Appeals in Jan- 
uary, 1918, were matters of pubHc notoriety, of which an ordinarily 
prudent stockholder of the Denver Company would not hâve been 
ignorant, and they were sufficient to incite such a person to an inquiry 
into the reasons for them which, if properly pursued, would hâve read- 
ily developed the personnel of the board of Directors of the Missouri 
Pacific, of the Western Pacific, and of the Denver Company, their re- 
lations and their acts, and the défenses, if any, now suggested to the 
action on the guaranty and the failure to présent stiçh défenses to the 
court. This and other courts hâve rendered judgments, sold and dis- 
posed of property of the Denver Company, and distributed its proceeds 
in reliance upon the justice and validity of that judgment, while thèse 
petitioners hâve stood by in silence and given no notice or warning 
that there was any defect or légal or équitable objection thereto until 
within two months of this date. The establishèd principles and rules 
of equity, the décisions of the Suprême- Court, ànd the long silence and 
delay of the petitioners so conclu sively estopped them hère that there 
is no reasonable cause to believe thât either in the United States District 
Court of the Southern District of New York, where they now suggest 
they désire to présent their pétition or bill to avoid the judgment of 
Juné 14, 1917, nor in any other court of equity, can they succeed in 
their attempt to set it aside, and on this account it would be useless to 
permit them to intervene or to delay the sale. 

But even if we were permitted to ignore the principles jùst stated ànd 
rested our conclusion on the facts set up in the pétition and adduced 
at the hearing by affidavits and testimoriy, a like resuit must follow. 
Thèse facts, some of which are asserted only on information and belief, 
fall into two classes: (a) Inteflocking directorates of the Missouri 
269 F.— 63 
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Pacific; Denver & Rio' Grande, and. Western ' Pacific Railways, eaCh 
dôrninatçd by George J. Gould and associâtes; and (b) a personal in- 
terest 6i George J. Gould and associâtes in bonds of the Western Pa- 
cific secured by its mortgage, which caused them to bring about a fore- 
closuré of thât mortgage, resulting in a déficit for which the judgment 
against the Denver & Rio Grande Railroad Cornpany was obtained. 

[6] ,A?,to the: first set of iacts they may be summarized in this way : 
The Missouri Pacific extended from St. Louis to Pueblo, Golo.j where 
it connected with the Denver & Rio Grande Railroad, which latter, 
with its subsidiary (Rio Grande Westçrn, later consohdated with the 
Denver :& Rio Grande), extended frorn Pueblo to Sait Lake City or 
Ogden, Utah. The twp roads, .while,itfius ûnder the control of Gould 
and associâtes, decided that it was to their interest to extend^ to the 
Pacific ; Coast, and for that purpose GouJjd and associâtes organized 
or caused to be organized the Western Pacific Railroad Company, so 
that it rnight build aiid, Dwn the line from the Connecting point in Utah 
to: the coast, ! and the Denyer & Rio Grande took substantially ail of 
the Western Pacific's, issued stock. ,iIn,order to raise the necessary 
f ùnds , the Western Pacific issued $50,000,000 of its first mortgage 
bonds j payment of -vvhich .and the , jnterest thereon was in practical 
eflfect guar^iiteed ,by the p.enyer &,Rip Grande; it also purchased $25,- 
OOOjOpO of the.Westeijn Pacific seç^jijd mortgage bonds, .a.nd from time 
to tim|Çj thereaf ter, took. Western: Pacific notes for funds advanced to 
it as needed to: the aggregate of several rnillions more. In 1914 tlae 
venturç,having. become morq çostlyan^ bujtjdensome to the Denver, & 
Rio : Grande than had been anticipated, , it was believed that sornething 
must be dong to. r^lieve the Denver ,& Rio Grande from the constant 
draJn on its: treasury. Reorganizatipn -pf; the Western Pacific was; 
considçred. ; Tl^e Dienver ,^ Rio Grafide continued to keep its guaranty 
by .th<3 pa.yment of the semiannual interest on the $50,000,000 Western 
Pacific bonds u,n1;il, March. 1, 1915, wl>eii, there was default, and fore- 
closure at once foJ|owed. ., , , ;■ 

:; [7l,,Iti must be:apparent;toevery.one. that thèse facts standing alonç 
■vy^hpUy iàil to estabUçh iraudulent .conduçt on the part of,,the Denyer: 
&,Rio, Grande di;;e;ctQij'ate, or to even raige a strong^^uspicion of ii;au4- 
'they 9,r§ more consppfint -with uprigtxtness of purpose than otherwise. 
Interlockjng directora,tes :are notîfrauduknt per se, They are de- 
nounced ,pnly whqn used as a .rçie^ijs to the iiccpmplishment , of a. f ra,ud-. 
t^ent end,; andit.is npt contended th^t the .Western Pacific and its con-, 
stpuetion under the condition named, and the extension of crédit tp. it 
by the Denver & Rio Qrande, under pçrmissible statutes of both XJtah 
and Cplpradp, ,was tjie acçomplishment of a frfiuduient end.. .. , 

. [8] ,Às to the othçr set of f^cts it must be said in fairness, to counsel 
for petitk)n,ers that they, are not directly alleged. , They, are only inti- 
mated with a request that 60 days or so be giyen petitioners within 
whiçb thçyimay investigate, and décide whether they can then make 
9uch allégations with the ,hope of establishing them by prpof. But 
affidavits of those in a position to know hâve so completely met and 
swept away that ground that further pursuit and inquiries are hope- 
Ifess, and the;basis for the pétition in that respect seems now groundless. 
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Another and différent ground on which some reliance is placed is 
the claim mildly put in the pétition that there was extraneous f raud 
in défense of the suit in which the judgment was had in the United 
States District Court for the Southern District of New York, which 
was affirmed by the Court of Appeals of the Second Circuit. Hère 
again it is said that Gould induced the, f raud by having his own Person- 
al counsel défend, and it is said in argument that a défense that 
would hâve defeated the cause of action and prevented a recovery 
against the Denver & Rio Grande on its contract of guaranty was 
purposely withheld. That défense was the claimed fraud which we 
hâve above discussed and think groundless. But, as to this, the peti- 
tioners offered no proof ; whereas in opposition there is uncontradicted 
proof that the défense in that suit was under the direction and con- 
trol of able and skilled counsel of the highest character and integrity 
who had no relation or connection with the, Gould interests, were not 
his counsel in any respect, and who followed their own judgment in 
every particular in defending the causé, gave to it their very best ef- 
fort and untiring attention, and wère at ail times aided by the défend- 
ant in every way and promptly that it cpuld assist. 

Our conclusion is that petitioners hàye failed to présent any facts 
as a basis on which a court of equity would or could cancel and annul 
the New York judgment, that the facts necessary for that purpose do 
not exist and never occurred, and hence are not distoverable, and 
that now to put ofF the sale is only té def er the inévitable, without bene- 
fit to any one. This railroad has now been under receivership for 
almost three years and more than two-thirds of that time it has been 
operated by the govemment. Its physical condition has deteriorated 
both in rolling stock and safety of roadbeds, and we believe that the 
order of sale should stand. 

The prayer of the petitioners in their pétition must be and is denied. 



THOME V. LYNCH. Co'lector of Internai Revenue, 
and tbirty-three other cases. 

(District Court, D. Minnesota, Tlilrd Dlrlslon. February 17, 1921.) 

Nos. 86-115, 118-121. 

1. Internai revenue €=328— Statute prohibiting injiinction of tax collection la 

to prevwit delay in obtalning revenue. 

The object of Rev. St. § 3224 (Comp. SL | 5947), prohibiting a suit te 
restrain the assessment or collection of any tax, Is that the government 
shall not be delayed or interfered wlth in tlie collection of its revenues. 

2. Internai revenue <@=»45 — Spectâc "penalties" on dealers imposed by Prohibi- 

tion Act are mot "tax." 

The exactions from llquor .dealers by National Prohibition Act, § ^5,, in 
addition to double the amount of the previous ,tax on such dealer;s, are 
"penalties," slnce they are so named, are for the purpose of punishment, 
and are embodied in a pénal statute, and not a "tax," which is deflned as 
an enforced contribution for the payment of public expenses. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Penalty; Tax— Taxation.] i . 

■g — '"'"'■ other cases see same toplc & KBY-NUMBER in ail key-Nu»bere<l Digests & Indexe» 
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3. Internai revenue ^=>i5 — ^Penalty for nonpayment of tax îs not a tax. 

The 25- par cent, or SOper cent., added under Rev. St. § ,5176 (Oomp. 
St. § 5899), for nonpayment of intetnal revenue taxes, is a penalty, rather 
than a tax, even when the principal amount was itself elearly a tax. 

4. Internai revenue ©=543 — Penalties undter National Prohibition Act cannot 

be collected by distraiht. 

Under Rev. St. § 3213 CComp. St. § 5937), authorlzlng suit to coUect a 
penalty, whicti procédure is recognized by National Prohibition Act, § 35, 
and, under Rev. St. § 3187 (Comp. St. § 5909), authorizing distraint to 
coUect taxes, but not penalties in gênerai, the penalties imposed by Nation- 
al Prohibition Act, § 35, on liquor dealers. In addition to double the existing 
revenue tax, ghould be collected either by criminal prosecution or by suit, 
but not by distraint. 

5. Internai revenue <S=»45 — Exaction »f former tax from illégal liquor dealers 

is penalty. 

Under National Prohibition Act, § 35, subjecting dealers in liquor for 
prohibitcd purposes to the spécial taxes prescribed by Rev. St. § 3244 
(Comp. St. § 5971), in double the amount therein prescribed, the character 
of the spécial taxes was thereby ehanged from taxes, strictly se called, for 
•the production of revenue, to penalties. 

6. Internai revenue <@=>45 — Intention to coUect revenue from crime not im- 

puted to Congress. 

An intention to dérive revenue from taxes on crime must not be im- 
puted to Congress, if it ean be avôided. 

7. Internai revenue ©='45 — Illégal collection of exactions under Prohibition 

Act can be enjoined; "procee^ng for the collection of a tax." 

SInce ail of the exactions from illégal dealers in prohibited liquors 
under Prohibition Act, § 35, are penalties, and not strictly taxes for the 
purpose of revenue, distraint for collection thereof is not a proceeding for 
the collection of a tax, the restrainlng of which is prohibited by Bev. St. § 
3224 (Comp. St. § 5947). 

8. Internai revenue ©=945 — Exactions under Prohibition Act cannot be collect- 

ed by distraint. 

Since, before the adoption of the Eighteenth Amendment, the collector 
of internai revenue could distrain to collect only taxes and certain penal- 
ties expressly authorlzed by Rev. St. §§ 3176, 3187 (Comp. St. §§ 5899, 
5909), and National Prohibition Act, § 28, merely confers on the Commis- 
gioner of Internai Revenue, for the enforcemcnt thereof, the powers con- 
ferred by law for the enforcement of existing laws relating to the manu- 
facture and sale of intoxicating liquors, the exactions from dealers in 
prohibited liquors, prescribed by National Prohibition Act, § 35, vphich are 
penalties, cannot be collected by distraint, especially since the preliminar.y 
steps provided by Rev. St. § 3172 (Comp. St. § 5895), and the notice and 
demand required by section 3184 (section 5906) are not suitable as procé- 
dure for the collection of such penalties, and a civil suit may be maintain- 
ed to recover them under the régulations of the Internai Revenue De- 
partment. 

9. ConstitUtional law ®=303 — Collection of penalties by distraint violâtes due 

proeess of law. 

The collection by distraltit of the penalties Imposed by National Prohibi- 
tion Act, § 35, on dealers illegally selling intoileatlng liquor, which is 
made a crime by section 29 of the act, would not be due proeess of law. 

10. Internai revenue ©='45— -Plaintiffs hèld entltled' to preliminary injunctions 
àgalnst distraint for penalties. ! ■;: 

Ellls alleglng that the collector of internai revenue was threatenlng 
distraint of plaintlîfs' property to enforee collection bf the penalties 
prescribed by National Prohibition Act, § 35, that plaintlfEs cannot pay 
the amounts demanded, and that seizure and sale would ruln thelr busi- 
ness, entltle the plalntlffs . to preliminary Injunctions, since Rev. St. § 
3224 (Comp. St. § 5947),,does not bar such relief, the remédies provided by 

@=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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sections 3225 and 3226 (Comp. St. §§ 5948, 5949) hâve no application, and 
the remedy at law by payment of the exactions and suit for feeovery la 
not adéquate. 

11. Internai revenue <©=>45 — Under War-Time Prohibition Act spedal taxes 
could not be collected by distraint. 

The War-Time. Prohibition Act (Comp,. "St. Ann. Snpp. 1919, §§ 
3115'i/x2f-3115ii/i2h), maklng sales of intoxicatlng liquor for beveraget 
unlawful and prescriblng ponalties therefor, either suspended Rev. St. §S 
3176, 3244 (Cîomp. St. §§ 5899, 5971), and Act Feb. 24, 1919, § 1001 
(Comp. St. Ann. Supp. 1919, § 5980o), for the payment of spécial taxes 
on rotall liquor dealers, or changed the character of the exactions pro- 
vidod in those sections from spécial taxes to penalties, and in either event 
those exactions could not be collected by distraint. 

13. Courts <S=351}^ — Denvurrers can be considered as motions to dismiss. 

Thoiigh demurrers in equity hâve been abolished by new equity rule 
29, demurrers interposed can be considered as motions to dismiss. 

In Equity. Separate suits in equity, by Frank Thome, by Cecil A. 
Stone, by Jacob M. Goldman and Sam Yugend, by Louis B. Wiggen 
and Andrew Twomey, by Anton Pellowski, by W. J. Ueber, by Isa- 
dore Nemerovsky, by F. E. Brown, by Richard Boss, by Henry Wei- 
gel, by Martin Schnobrich, by August Beyer, by John Schneider, by 
Jolsn Zischka, by Arthur Schleif, by Joseph Frey, by John Gorecki, 
by Harry Korcal, by Frank Kudrna, by Clément J. Minor, by Cari 
F. Thomas, by Frank Carroll, by William Finn and others, by John 
Jance, by Christ Hellwig and others, by John Froehlingsdorf, by 
Mathew Laubach, by James C. Tillman, by Ernest E. Miller, by Fred 
M. Falmer, by Ben Golden, by J. H. Beagle, by Perl J. McCauliff, and 
by Patrick H. Courtney and others against E. J. Ljnich, CoUector of 
Internai Revenue, District of Minnesota. On motions by plaintiffs for 
preliminary injunctions. Injunctions issued in ail of the cases except 
two, which were dismissed on motion for misjoinder of plaintiffs, with- 
out préjudice tq the plaintiffs to file separate bills. 

Warren Newcombe, of St. Paul, Minn., for plaintiff Thome. 

Joël M. Dickey and (5eorge G. Chapin, both of St. Paul, Minn.,, for 
plaintiffs Stone, Goldman, Yugend, Wiggen, Twomey, Pellowski, Ue- 
ber, Brown, and Carroll. 

Herbert P, Keller, of St. Paul, Minn., for plaintiff Nemerovsky. 

Herbert P. Keller and George G. Chapin, both of St. Paul, Minn., for 
plaintiff Boss. ■ 

Alfred W. Mueller, of New Ulm, Minn., for plaintiffs Weigel, 
Schnobrich, Beyer, Schneider, Zischka, and Schleif. 

Eouis P. Johnson, of Ivanhoe, Minn., for plaintiffs Frey, Gorecki, 
Korcal, and Kudrna. 

Gustavus Loevinger and Maurice W. Stoffer, both of St. Paul, 
Minn.', for plaintiff Minor. 

Patrick J. Ryan, of St. Paul, Minn., for plaintiffs Finn, Crockett, 
and O'Day. 

Essling & Trost, of Eveleth, Minn., and George G. Chapin, of St. 
Paul, Minn., for plaintiff Jance. 

T. W. MicMeekin and Patrick J. Ryan, both of St. Paul, Minn., for 
plaintiffs Hellwig et al. and Courtney et al. 

®=3For oUier casea see same tapie & KEY-NUMBBIR In ail Key-Numbered DIgests & Indexes 



998 269 FEDERAL REPORTER 

pustavus Loevinger, of St. Paul, Minn., for plaintiff Froehlîngsdorf. 

Conriolly & Langslow, for plaintiff Laubach. 

Regan .& Grogan, of Mankato, Minn., for plaintiff Tillman. 

William J. Korrigan, of St. Paul, Minn., for plaintlffs Miller and 
Palnief. 

Mîlton P. Firestone, of St. Paul, Minn., for plaintiff Golden. 

Joçl M. Dickey and George E. Ogilvie, both 6Ï St. Paul, Minn., for 
plaintiffs Beagle and McCauliff. 

Alfred Jaques, U. S. Dist. Atty., of Duluth, Minn., for défendant. 

BOOTH, Pistrict Judge. The above-entitled causes, 34 in number, 
hâve been heard together, upon motions made by the respective plain- 
tiffs for preliminary injunctions against the défendant, as coUector of 
internai revenue, to restrain him, pending the suits, from seizing and 
selling the property of the plaintiffs, respectively, under threatened 
warrants for distraint. The motions hâve been heard upon the com- 
plaints and affidavits, and in-most cases upon,answers also. 

It v^rould serve no useful purpose to set forth in -détail the allégations 
df the various complaints, but the salient facts which appear in ail 
the cases are briefly as follows: That shortly befôre the filing of 
' the complaint plaintiff received from the défendant a notice in writing 
stating that ciertain âmounts of "taxes and penalties," etc., had'been 
assessed against the plaintiff, and demanding payment within 10 days; 
that failure to make payment would bè followed by further penalty 
ôf 5 per cent, and interest. At the expiration of the period a second 
notice was received, sent from the défendant, demanding the original 
amount plus the penalty, 5 per cent., and containing a statement that 
failure to pay would be followed by seizure and sale of the property. 

The complaints further allège that the so-called taxes and penalties 
are not taxes at ail, but in fact penalties solely, sought to be collected 
from the plaintiffs for assumed or alleged infraction of the National 
Prohibition Àct (41 Stat. 305); or War-Time Prohibition Act 
(Comp. St. Ann. Supp. 1919, §§ 31l5"/i2f-31l5"/i=h) ; that there 
has been no adjudication that plaintiffs are liable for the payment 
of the exactions demanded, and that plaintiffs are not liable there- 
for; that plaintiffs are unable to pay the amounts demanded; that 
seizure and sale of plaintiff's property is threatened, unless payment is 
made, and that 5uch seizure and sale will work irréparable injury; 
that plaintiffs bave no adéquate remedy at law; that the proceedings 
by the Commissioner of Internai Revenue, in assessing said so-called 
ta.yes and penalties, and by the collector of internai revenue in at- 
tehipting to collect the same by warrant for distraint, are illégal and 
without authority in law, and violative of the Constitution of the 
United States, especially the Fifth, Sixth, Eighth, and Êighteenth 
Amendments. . 

' In addition to the foregoing- allégations in substance contained in 
ail of the complaints, there are other allegatioiis peculiar to the in- 
dividual complaints. For example, in sortie cases, that the information 
on which the Commissioner of Intertial Revenue proceeded to make 
the assessments of the alleged taxes and penalties was obtained by 
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persons representing themselves' to be agents ai the Commissioner; 
that by f prce and violence, and without warrant, they entered the 
résidence of plaintifif, and seized and carried away certa,in personal 
property of plaintiff, in violation pf plaintifï's rights under the Fourth 
and Fifth Amehdtnents of the Constitution of the United States." In 
other cases, thât plaintiff, prior to said assessment of the dll^éd 
taxes and penàlties, ha:d been charged with acts in violation of thè 
National Prohibition Act, upori which same acts the assessment' of 
the alleged taxes and penàlties was based, and that plaintiff had been 
examined be fore the United States commissioner, and bound over to 
the grand jury; that his case had been considered by the grand jury, 
and no indïctment found; and that the plaintiff had been dîscharged; 
In other cases, that prior to the assessment of the alleged taxes and 
penàlties plaintiff had been charged with certain acts in violation of the 
National Prohibition Act, upon which same acts the said assessment 
of alleged' taxes, 'and penàlties was based, and had pleadèd guilty to 
an inforthation or indictment charging said acts, had been fined, and 
had paid the fine and been discharged. In other cases, that' prior to 
the assessment of the alleged taxes ànd penàlties plaintiff had been 
charged with cotnmitting acts against the War-Tinie Ifxohibitioii 
Act, being the same acts upon which the assessment of the allegqd 
taxes and penàlties was based, had pleaded guilty to an information (or 
indictment charging the commission of the acts, had beèn fined and 
paid the fine, and' beeri discharged. In other cases, that prior to the 
assessment of alleged taxes and penàlties plaintiff had bfien, charged 
with certain acts in- yioiation of the National Prohibition' Act, upKîn 
which the assessment of the alleged taxes and penàlties was based, 
had pleaded not guilty to the information or indictment châtging' said 
acts, and. that the:case was;p.ti^l pending in court and yndeterminejd. 

The answers of the défendant, collectorof jnternal'Tevenue, !while 
admitting the assessment of the alleged taxes and penàlties by the Çohi-t 
missioner of Internai Revenue, and. the notices and. demands .and 
threats of seizure apd sale by procédure under warrant fpr distraint; 
yet allège that plain'tiff s hâve: an adéquate remedy at law,: by appealingi 
to the Commissionet' from the assessment, br • by p'â|ymeht of"' thé; 
âmounts demanded^' and siiihg for a' 'refund, and, fùrther,!" that!' lïi-. 
jùnctiqn ^yil^ not lie to restrain, the .assessment and, collection of ! a 
fédéral tax.i- '■ ■; ; . ■ ■■ '■-■'!,;::;.,: ■ ."; 

Three broad' questions arise: First, are thèse so-calfed taxés and 
penàlties, whidli/have been assesseà by the Çpmmissioner'of'ïnternâT 
Kçv^çntie and.soiight to be.collected by the coHector of iqternal revenue,; 
in fact taxes, within the meaning of that term as used in section 3224,; 
R. S. (Comp; St. § 5947)?- Second; though not a tax within said 
section, is the proceeding adopted . by the Commissioner and collect- 
ô'r nevertheless a proper rnethod of ' coUeçting the amounts claimedi?; 
Third, do the cases at bar call for a preliminary injunction? If the 
exactions in question are tabces within the meaning of séctîOn 3224,' 
R. S., then it is settled that injunction will not lie. Dodge v. Osborn, 
240 U. S. US,: 3$ Sup. Ct. 275. 60 h. Ed. 557. 
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[1] Section 3224, R. S., reads as follows: 

"No suit for the purpose of restraining the assessment or collection of any 
tax shall be malntalned In any court." 

The broad reason underlying section 3224 is that the government 
shall not be delayed or interfered with in the collection of its revenues. 
This is clear f rom the décisions in the cases wherein the statute has 
been applied. They relate to exactions properly called taxes ; that is, 
exactions for revenue for the uses of the government. Barnes v. Rail- 
road, 17 Wall. 307, 310, 21 h. Ed. 544 (tax on dividends); Snyder v. 
Marks, 109 U. S. 189, 3 Sup. Ct. 157, 27 L. Ed. 901 (internai revenue 
tax on tobacco); High v. Coyne, 178 U. S. 111, 20 Sup. Ct. 747, 44 
h. Ed. 997 (tax on legacies); Dodge v. Osborn, 240 U. S. 118, 36 
Sup. Ct. 275, 60 L. Ed. 557 (tax on income). 

The exactions for the collection of which proceedings by distraint 
are threatened in each of the instant cases are made up of various 
éléments or items. For example, in case No. 107, the items are 
designated as follows : 

(1) $ 25.00, taxes retail liquor dealer, under section 3244, R. S.; 

(2) 25.00, double tax, under section 35, N. P. A. ; 

(3) 12.50, penalty, 25 per cent, on (1) and (2) under section 3176, R. S. ; 

(4) 1,000.00, spécial tax, under section 1001, subd. 12, Act Feb. 24, 1919; 

(5) 1,000.00, double tax, under section 35 N. P. A. ; 

(6) 500.00, penalty, 25 per cent, on (4) and (5), under section 3176, R. S.; 

(7) 500.00, spécifie penalty, under section 35, N. P. A. 



$3,062.50. 
(8) 153.13, 5 per cent, penalty under section 3184, R. S. 



$3,215.63. 



The authority for assessing thèse various items is supposed to be 
found in title 2, § 35, of the National Prohibition Act. That section 
reads as follows: 

"Sec. 35. AU provisions of law that are Inconsistent with this act are rer 
pealed only to the estent of suèh Inconsistency and the régulations hereln 
provided for the manufacture or trafflc in intoxlcating liquor shall be con- 
scrued as In addition to existing laws. This act shall not relleve any one 
from paying any taxes or other charges imposed upon the manufacture or 
traffic In such liquor. No liquor revenue stamps or tax receipts for any Illégal 
manufacture or sale shall be Issued In advance, but upon évidence of such 
Illégal manufacture or sale a tax shall be assessed agalnst, and coUected 
from, the person respon,slble for such Illégal manufacture or sale In double 
the amount now provided by law, with an additlonal penalty of $500 on re- 
tail dealers and $1,000 on manufacturers. The payment of such tax or penalty 
shall give no right to engage in the manufacture or sale of such liquor, or re- 
lleve anyone from crlminal llabillty, nor shall this Act relleve any person 
from any llabillty, civil or criminal, heretofore or hereafter incurred under 
existing laws. ; 

"The commissioher, with the approvàl of the Secretary of the Treasury, 
may compromise any civil cause arising under this tltle before bringing 
action In court ; and with the approvàl of the Attorney General he may com- 
promise any such cause after action thereon has been commenced." 

The défendant claims that àll of thèse items are taxes, are collectible 
as such, by proceedings under warrant for distraint, and are taxes 
within the meaning of that term as used in section 3224, R. S. The 
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plaintiffs claîm that ail of the items or éléments are in fact penalties, 
though some of them are called taxes, that none of them are collectible 
by proceedings under a warrant for distraint, and they are not taxes 
within the purview of section 3224, R. S. 
[2] A tax has been defined as : 

"An enforced contribution for the payment of public expenses." Houck v. 
Little River Drainage District, 239 U. S. 254, 2G5, 36 Sup. Ct. 58, 61 (60 L. 
Ed. 266). 

And again; 

"Generally speaking, a tax is a pecuniary burden laid npon indlviduals or 
property for the purpose of supporting the government." New Jersey v. An- 
derson, 203 U. S. 483, 492, 27 Sup. Ct. 137, 140 (51 L. Ed. 284). 

A penalty involves the idea of punishment. U. S. v. Reisinger, 128 
U. S. 398, 402, 9 Sup. Ct. 99, 32 L. Ed. 480; Huntington v. Attrill, 146 
U. S. 657, 667, 13 Sup. Ct. 224, 36 L. Ed. 1123. And its character 
is not changed by the mode in which it is inflicted, whether by suit or 
criminal prosecution. U. S. v. Chouteau, 102 U. S. 603, 611, 26 I*. 
L. Ed. 246. 

In view of the foregoing tests, and from a careful reading of section 
35 of the National Prohibition Act,' in connection with the other pro- 
visions of that act, it would seem clear that the $5(X) and the $1,000 
items mentioned in that section, and one of which is included among 
the items in the several notices, are clearly penalties, and not taxes. 
First, they are so named, but this is not conclusive ; second, they are 
for the purpose of punishment, and not for the purpose of revenue; 
third, they are embodied in a statute which in its most important 
features is highly penai in nature. That thèse items are penalties and 
not taxes, has been lately held by Ji*ige Paris, in the District Court of 
the' United States for the Eastern District of Missouri, in the case of 
Kausch V. Mbore, 268 Fed. 668, and by Judge Foster, in the United 
States District Court for the Eastern District of Louisiana, New 
Orléans Division, in the case of Accardo et al. v. Fontenot, 269 Fed. 
447. In their conclusions on this point I strongly concur. 

[3] It has also been held that the 25 per cent, or 50 par cent, added 
under section 3176, R. S. (Comp. St. § 5899), is a penalty, rather 
than a tax, and this has ;been so held even when the principal amount 
to which the 25 per cent, or 50 per cent, was added was itself cleïirly 
a tax. 17 Ops. Attys. Gen. 433. 

[4] It seems to me also clear that, as to the penalties of $5(X) and 
$1,0C}0 provided in section 35 of the National Prohibition Act, the 
method of collection, in the absence of express direction, should be 
either by criminal prosecution, or by suit, as provided by section 
3213, R. S. (Comp. St. § 5937). 

In case of the taxes proper, the remédies by suit and by distraint 
are frequently held to be cumulative. Blacklock v. U. S., 208 U. S. 
75, 28 Sup. Ct. 228, 52 L.Ed.' 396. But the usual method of collect- 
ing a penalty, where the method is not specifically prescribed by stat- 
ute, îs by suit, or other appropriate proceeding in court. 22 Cyc. p. 
1680; 30 Cyç. p. 1645; Stockwell v. U. S., 13 Wall. 531, 542, 20 h. 
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EdU91 ; Less V. U. S., 150 U. S. 479, 14 Sup. Ct 163, 37 L. Ed. 1150; 
U. S;y. Stevenson, 215 U. S. 198, 30 Sup. Ct. 35, 54 L. Ed. 153. 

Not only is this method expressly àuthorized and-provîded by stat- 
ute (section 3213, R. S.), but the method of procédure by suit is also 
specifically recognized by the same section 35 of 'the National Pro- 
hibition Act. Furthermore, under section 3187, R. S. (Comp. St. § 
5909), thé c<5Uector of internai revenue, though àuthorized to coUect 
taxes by distraint, was not àuthorized to collect penalties in gênerai by 
that method, but only certain specified penalties, viz., the 5 per cent, 
penalty added under section 3184 (Comp. St. § 5906), and by express 
provision iiti section 3176 the penalty therein provided; both of thèse 
penalties being added to taxes, properly so called — ^that is, exactions for 
revenue for government use. 

[5] The other items of the exactions assessed and demanded in the 
'• cases at bar purport to be spécial taxes under section 3244, R. S. 
(Comp. St. § 5971), and section 1001, Act Feb. 24, 1919 (40 Stat. 1126 
[Comp. St. Ann. Supp. 1919, § 5980o]) ; with the double feature includ- 
ed of section 35 of the National Prohibition Act. Thèse spécial taxes, 
under section 3244, R. S., date back to the Act of June 30, 1864 (13 
Stat. 223), and the Act of July 13, 1866, 14 Stat. 98 ; the spécial taxes 
under section 1001 of the Act of February 24, 1919, purport to be, 
■and doubtless are, of the samé gênerai character. They were ail 
taxes for revenue purposes, and not police régulations. In re Heff, 
197 U. S. 488, 505, 25 Sup. Ct. 506, 49 L. Ed. 848. The character of 
thèse Spécial taxes (called amounts paid for "Hcenses" in the act of 
.1864) was discussed and passed upon by the Suprême Court in the 
License Tax Cases, 5 Wall. 462^ 18 L. Ed. 497. It was held that the 
licenses "conveyed to the licensee no authority to carry on the li- 
censed' business within a state," ànd that "the requirement of paynient 
for. such licenses is only a mode of imposing taxes on the licensed 
business, and the prohibition, under penalties, against carrying on 
the business without license is only a mode of enfôrcing payment of 
such taxes." The court in its opinion said, referring to the statutes 
in question: 

"TBey Btmïily : express the purpose of the government not to Interfère by 
peûal proqçe^ngs with the trade nomlnally lieensed, If thfe; teqwif ed ^taxea are 
paid. Tlje po^y^er to tax is not questioned.nor the Power to Impose penalties 
for nbnp^'yméiit of ;taxes. The granting "of à license, thérefore, mi^st bè re- 
garded as iiôthing more than a mère form of imposing a tax, and of implying 
nothing except that the licensee shall be subject to no penalties nûder naitio'ual 
^aw., W he pays it." >; 

1 But the character and status of thèse spécial taxes, so far' as they 
i!-èlate tq the manufacture and sale of intoxicating liquor for beveragé 
pùrposeàj hâve béen Vitally changéd' since the adoption aiidtaking 
effect of the, Eighteenth Amendment. Therc may be serioué question 
whethër , they hâve any application sihce the taking effect of. that 
amertdmènt, so far as cOncerns persons rnanufactùring or sbîliQg in- 
toxicating liquor for beveragé purposes. But, however that may bè, 
thèse !special taxes purport to hâve beeri'adopted by section '35 of 
the National Prohibition Act, as part of the procédure of èhforce- 
ment oï the Eighteenth Amendment, and if their character was 
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changéd by the Eighteenth Amendment, this changed character ac- 
companied them into section 35 of the National Prohibition. Act. 

In other words, though some of the exactions under section 35 of 
the National Prohibition Act are to be measured by. double the amounts 
which were formerly spécial taxes under section 3244, R. S., and sec- 
tion 1001, Act Feb. 24, 1919, yet thèse exactions under section 35, by 
reason of their new character and status under the Eighteenth ArnetiQ- 
ment, are no longer taxes, but penalties. As persuasive to tjiis coiiclu- 
sion, note the présent character and status of the so-called taxes in sec- 
tion 35. .. , ' ■ . ' 

[6) First. They are no longer exactions for revenue purposes. The 
whole meaning and aim of the Eighteenth Amendment forbîds such 
construction ; and intention to dérive revenue f rom taxes on crime m\ist 
not be imputed to Congress, if it can be avoided. As was saïd in ihe 
License Tax GaseSj Supra : , . 

"It is not .necessary to décide wlietlier or not Congress may, ip any case, 
d^-aw revenue, by law frçm taxes on crime. There are, undôuljtedly, funda- 
mental principles of morality and justice' which no Législature Is àt liherty to 
disi'egard ; buf It Is equally undoubtod that no court, exeept in the clearest 
cases, can properly iïnputé the disregard of those principles to tlie Législature." 

•> Second. The character of thèse spécial taxes is vitally changed in 
another respect,; they no longer, imply ."that the licensee. sha,H be sub- 
ject to no penalties under national law, ïi.\\k pays." In lact, the coii-' 
trary is expressly provided by the language of , section . 35 of the 
National Prohibition Act. , ,.. '. 

Third. Thèse so-called spécial taxes are now in section 35/clàssed 
with the penalties of $500 and $1,000, and appear tb partage of the 
character of thèse iteno. Jndeed, the $500 and $1,000 penalties are 
called in, section 35; "additional" penalties. 

Fourth. Thèse spécial taxes are to be coUected with the $500 and 
$1,000 penalties.. 

Fifth. The "double the amount" feature provided in section 35 as 
to thèse spécial taxes smacks of penalties. 

There is npthing in section 35, exeept the name "taxes," which in- 
dicates any différence in character or purpose between the so-called 
taxes and the penalties. Names are not controlling. While it may not 
always be ea$y. to distinguish a tax from a penalty, yet where an 
exaction is made by governmental authority upon an occupation which 
is expressly prohibited.as criminal by the sarne governmental author- 
ity, an.d where, the exaction is not clearly shown to be made for revenue 
purposes, it would seem that such exaction must be classed as a penalt^;', 
if classification iç to hâve any real meaning. 

[7] In view of.the foregoing considérations, Ihave reached the con- 
clusion that ail of, the exactions provided in section 35,.whether calkd 
taxes or penalties, , so far as they .apply to the manufçicture or sale of 
intoxicating Uquor for, bejifprage purposes, stand on the same :fpot,ing 
and bave the sarpe essentiel qharacter. Also, and in view of the fore- 
going considération^, , it' appeajf^ ii:ioife .r.,easonable to hold that ail .of 
s^id exactions ;in S€;ctipn^ S^, SQ„f^r as .they appljr , to the manufacture 
and sale of intoxiç^tipg., liguor, fçr t,eyerage purposes, are penaîtîes, 
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rather than taxes. To hold thèse exactions to be taxes, and coîlectible 
by distràint, would, in thé instant cases, be to hold that searches and 
seizures may be made in privaté résidences upon suspicion, without 
warrant ; that thèse plaintiffs may be compelled to give évidence against 
themselves as to the commission of a criminal offense; that they may 
be punished for alleged violation of lav*', without having had a day in 
court; that they may be deprived by administrative officers of a jury 
trial for an alleged criminal offense. Such results as thèse I do not 
believe were intended by Congress. 

The answer, therefore, to the flrst main question, is that the exactions 
sought to be collected by the collector of internai revenue by distràint 
against the plaintiffs in the instant cases are penalties, and not taxes, 
within the meaning of section 3224, R. S., and that Dodge v. Osborn, 
supra, does not apply. 

[8] The second question, whether distràint is the proper method of 
collecting the exactions demanded, has in effect been answered in the 
foregoing discussion. As shown above, before the Eighteenth Amend- 
ment went into effect, the power of the collector of internai revenue to 
proceed by distràint was a limited power, limited to taxes proper and 
certain specified penalties annexed to taxes proper. This limited pow- 
er in the collector under the internai revenue laws to collect certain 
penalties by distràint is not enlarged by any provision of title 2 of the 
National Prohibition Act, but is, on the contrary, curtailed. 

Title 2, § 28, of the National Prohibition Act, confers on the Inter- 
nai Revenue Commissioner and subordinate officers, for the enforce- 
ment of the National Prohibition Act, the powers which are conferred 
by law for the enforcement of existing laws relating to the manu- 
facture and sale of intoxicating liquors. Section 28, therefore, simply 
gives to the Commissioner and subordinate officers the same powers 
of enforcement in référence to the National Prohibition Act as they 
had under existing laws relating to the manufacture and sale of in- 
toxicating liquor. Those powers include the enforcement by distràint 
in cases of spécial taxes and certain penalties annexed to them under 
the internai revenue laws. But if, as we hâve seen, the exactions un- 
der section 35 of the National Prohibition Act are none of them taxes, 
but ail of them penalties, so far as they relate to the manufacture or 
sale of intoxicating liquor for beverage purposes, then it foUows that 
section 28 gives no power to collect thèse penalties by distràint. 

It may be further observed that the preliminary steps provided in 
section 3172, R. S. (Comp. St. § 5895), and leading up to the notice and 
demand in section 3184, R. S., ail relating to assessment and collection 
of internai revenue taxes proper, to wit: The canvassing by the col- 
lector ; the returns by parties liable to the taxes ; the call for such re- 
turns ; the summons by the collector for examination ; and, upon refus- 
ai, the making of a return by the collector — were never intended and 
are not suitable as procédure for collection of penalties such as are 
prescribed in section 35 of the National Prohibition Act. Nor, indeed, 
was the procédure under the sections âbove mentioned followed in the 
instant cases. Further, that a civil suit is a proper remedy for the 
collection of thèse exactions provided for in section 35 of the National 
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Prohibition Act is recognized by the Internai Revenue Department, but 
the attitude of that department is shown by the following extracts 
from Régulation No. 12, revised October 1, 1920, issued by the depart- 
ment. On page 42 is the following: 

"In making reports in prohibition cases, a tax and assessable penalty Im- 
posed by section 35 of title 2 of the National Prohibition Act should not be 
overlooked. It wlll often prove more effective to suppress violations of the law 
than the actual criminal liabilities imposéd." 

And again, on page 19, is the following: 

"Légal proceedlngs will not général! y be commenced until after the remedy 
by dlstraint is exhausted." 

[9] Finally, the procédure by distraint for the collection of penalties, 
as is now threatened in the présent cases, is open to grave constitution- 
al objections. As already noted, there has been no adjudication in 
court as to the liability of the plaintiffs; the liability is denied; there 
has been no hearing. In many of the cases alleged évidence has been 
obtained by illégal searches and seizures. Procédure by distraint un- 
der such circumstances would not be due process of law. See Mc- 
Bride v. State, 70 Miss. 716, 12 South. 699. 

It is true that in the case of Oceanic Navigation Co. v. Stranahan, 
214 U. S. 320, 29 Sup. Ct. 671, 53 L. Ed. 1013, it was held a valid exer- 
cise of congressional power over immigration to provide that a fine of 
$100 should be paid by persons or companies bringing into the country 
immigrants afflicted with certain diseases, and also to provide for the 
imposition of the fine by an administrative officer ; but the court in its 
opinion pointed out that the act punishable was not declared to be 
an inf amous crime, or a crime at ail. The court in its opinion said : 

"On the face of the section whlch authorlzes the Seeretary of Commerce and 
Labor to Impose the exa'ction whlch is complained of , it Is apparent that it does 
not purport to define and punish an Infamous crime, or, indeed, any criminal 
offense whatever. Olear as Is thls conclusion from the text of section 9, when 
consldered alone, it becomes, if possible, clearer when the section is enlighten- 
ed by an analysis of the context of the act and by a considération of the report 
of the Senate committee to whlch we hâve previously made référence. » * * 
Its varions sections accurately distlnguish between those cases where it was 
Intended that partlcular violations of the act should be consldered as criminal 
and be punished accordlngly, and those where it was contemplated that vio- 
lations should not constltute crime, but merely entail the inflictlon of a 
penalty, enforceable In some cases by purely administrative action and In 
others by civil suit." 

The court for this reason distinguished the case of Wong Wing v. 
U. S., 163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140, in which latter 
case the court held invalid an act of Congress prbviding for imprison- 
ment at hard labor by judgment of a Commissioner, without trial, 
Chinese who had been adjudged by him subject to be deported. The 
provision of the statute was as follows : 

"That any such Chinese person, or person of Chinese descent, convlcted and 
adjudged to be not lawfully entitled to be and remain in the United States, 
shall be imprisoned at hard labor for a perlod of not exceeding one year, and 
thereafter removed from the United States, as hereinbefore provided." 
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The court îtijts opinion said: 

"But to déclare unlawful résidence wltbin the country to be an Infamous 
ctlnié, punlshable by deprivatloh of llberty and propçrty, would be to pass out 
of the sphère of constitutlonal législation, uniess provision were made that 
the fact of guilt should first be established by a judicial trial. It is not con- 
sistent with the theory of our govçrnment that' the Législature should, after 
having d^Jined an offense as an infamous crime, find the fact of guilt and ad- 
judge the punishment by one of its own agents." 

In the instant cases the alleged acts for which the Commissioner as- 
sessed, the exactions under section 35 of the National Prohibition Act 
are crimes, made so by said act, and punishable by fine and by impris- 
onment for a ternu of years, as proyided in section 29 thereof.. It 
■#buld seem illogîcal to consider the sàme acts not criminal for the 
purpdse of 'as^éssirig and" collecting exactions vinder section 3 5,. and 
at thé' sairté'tihie criminal for the purpose of punishment by imprisoii- 
mënt undér section 29. It would therefore seem that thé instant cases 
Corne iyithin the ruie laid dowri in the Wong Wing Case, and not with- 
în the rtile laid, doWn in the Oçëanic Company Case. ■ " 

'[1 J] As tô'fhèthird question, whether the cases at bar call'ïdr pre- 
liminary injunctions : . If . the foregoing coriclusiori as to the nature of 
the - exactions' be.c6rreét,',then section, 3224 is not a' bai* to the relief, 
sought. And for the samè reâsons thé rerriedies prbvided in sections 
3225 and -3226, R. S. (Ccyml)'. 'St.- §§ 5948, 5949), hâve no application 
to the instant cases. Nor is it an adéquate remedy at law for the plain- 
tiffs to pay the exactions demandèg, and sue for i'ecoVery. In some 
câïés it is allégea 'thàt if isimpo.ssiWé for plaintififs to pay the amounts 
dernânded, sUms' rtinning as hi^h as $6,50OJ and that seizûre and sale 
would rùiil'plàintiffs' business and méans of livelihood.' The equities 
in favorof plaintiffs are strong and persuasive. 

In the foregoing discussion I hâve assumed that section 35 of the 
Natioijal.,, Prohibition Act applies, to,.persons .manufacturing or selling 
intoxjcating liqjjor for.beverage purposes. This assuraption is strong- 
ly questioned by counsel for plaintiffs. I hâve also assumed that sec- 
tion 3244 and section 3176, R. S., and section 1001 of the Act of Feb- 
rua;ry' 24,, 1919, hâve not been wholly repealed, but that the exactions 
provided for in those sections hâve been properly adopted as a part 
of section 35iof the National Prohibition Act, and made applicable to 
parties manufàdtùrihg or selling intoxicating' liquor for beverage pur- 
poses. This assumption, also, is strongly questioned by counsel for 
plaintiffs,. itbeingclaimedbythem that those sections of the internai 
revenue laws since the Eightçenth Amendment went into effect.even if 
theystill exist, hâve no application whatever to parties manufacturing 
or selling intoxicating liquor. for beverage purposes. 
. The question a.l:so arises whether collection of thèse exactions, pro- 
vided in section 35 would not resuit in double punishment for the Ba;me 
offense in ail those, cases where fines haye been already imposed: and 
paiid, and the further question whetheir, this double punishment for the 
same offense is 'allowable. SeC' Goffey v. U. S., 116 U. S. 436, 44Sj 
6 Sup.Ct; 43?, 29 L. Ed. ■■'684 rU'. S. v. McKee, i Dill. 128, Fed. Cas; 
No. 15,687; U. S. v. Chouteau, 102 U. S. 603, 611, 26 L. Ed. 246. 
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ït is not necessary at this stage of the cases at bar to décide tliesè ques- 
tions, but the serious character of the questions affords further reason 
for granting the preliminary injunctions. 

There exist divergent views among the' District. Courts on the ques- 
tions above discussed. The views which I hâve expressed are not, I 
regret, in accordance with those of the District Court for the Eastern 
District of Pennsylvania, as given in the case of Ketterer v. Lederer 
(No. 2071, June Session, 1920) 269 Fed. 153, nor with those of the 
District Court for the Western District of New York, as given in case 
of PummilH v. Riordan (November 22, 1920) 275 Fed. 846. They do 
agrée, however, to a large extent with the views of the District Court 
for the Eastern District of Missouri, as given in Kausch v. Moore, 
268 Fed. 668, and are, I thihk, in entire accord with those of the Dis- 
trict Court for the Eastern District of I^ouisiana, as given in case of Ac- 
cardo v. Fontenot (December 23, 1920) 269 Fed. 447. As bearing upon 
some of the questions involved, see, also, Frayser & Co. v. Russell, 3 
Hughes, 227, Fed. Cas. No. 5,067 ; Bornio v. Stockdale, Fed. Cas. No. 
1,662. 

[If] Two of the cases at bar, Nos. 90 and 105, relate to alleged 
illégal sales of intoxicating liquor prior to the taking îffect of the Na- 
tional Prohibition Act, but subséquent to the taking efïect of the War- 
Time Prohibition Act ; the assessment of the so-called taxes and pen- 
alties being made under sections 3244 and 3176, R. S., and section 1001 
of the Act of February 24, 1919. The War-Time Prohibition Act 
made unlawful ail sales of intoxicating liquor for béverage purposes 
(excepting for export) after June 30, 1919, and prescribed penalties for 
the violation of the law. The effect of the act was either to suspend, 
during its continuance as a law, the provisions in sections 3244 and 
3176, R. S., and section 1001 of the Act of February 24, 1919, for thé 
payment of spécial taxes upon the occupation of retail liquor dealers, 
or to change the character of the exactions provided for in those sec- 
tions from spécial taxes to penalties. ' In either event there would be 
rtoauthority for collecting the exactions by distraint. The same rea- 
soning applies hère as in the cases under the National Prohibition Act, 
heretofore considered. 

[12] In two of the cases at bar, Nos. 110 and 121, denaurrers hâve 
been interposed fOr rhisjoinder of parties plaintiflf. Demurrers in 
equity hâve bCen abolished by new çquity rule 29, but thè 4érnurrer3 
will be, considered as motions to dismiss, 

The point raised as to misjoinder is well taken, and it is ordered 
that the motions be granted; the bills will stand dismissed, and' the 
restraining orders be discharged 15 days from the date of filing of 
this order, without préjudice to the rights of the several plairttiffs 
meanwhile to file separate bills ahd to make application fo>r n^w re- 
straining orders, if they be so advised. 

In the cases other than Nos. 110 and 121, the motions for prèîiminary 
injunctionS are hereby granted, and the clerk of this court is hèreby 
ordered and directed to issue preliminary injunçtions in said cases, 
respectively, enjoining and restraining the défendant and ail personS 
acting under his direction or contrpl, pending the fiiul détermination 
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of said cases, respectively, or until the further order of this court, 
from seizing and selling any property of said plaintiffs, respectively, 
under and by virtue of warrants for distraint issued or threatened, as 
set forth in the complaints in said cases, respectively; said warrants 
for distraint purporting to be for the purpose of collecting certain al- 
leged taxes and penalties from said plaintiffs, respectively, as set forth 
in their respective complaints. 

The preliminary injunction hereby ordered shall issue on condition, 
and not otherwise, that within 15 days from the entry of this order 
each of the plaintiffs, respectively, in said cases, or some one in his 
behalf, shall make and file in this court a bond or undertaking to the 
United States, for the benefit of ail persons interested, in the sum of 
$150, with security approved by the clerk of this court, conditioned 
that saidi plaintiff will pay such costs or actual damages as may be 
awarded by this court to such party interested, in case it shall be 
finally determined that said preliminary injunction was erroneously is- 
sued. 



In re STELL. 

(District Court, E. T>. Texas, Paris Division. December 29, 1920.) 

No. 387. 

1. Bankruptcy ®=236 — Court can cnler examination of alleged bankrupt be- 
for acijuâication. 

Tlie bankruptcy court bas power, under Banlcruptcy Act, § 21a (Comp. 
St. I 9605), when considered with section 7, subd. 9 (section 9591), and 
under its gênerai equity powers, to order examination of an alleged bank- 
rupt before the adjudication. 

3. Bankruptcy <^ZSi — Examinaticn under Bankruptcy Act, § 31a, not or- 
dered for évidence as to insolvency. 

The 'examination of an alleged bankrupt, which can be ordered unaer 
Bankruptcy Act, § 21a (Comp. St. § 9605), is to show the condition of 
the estate, and enable the court to discover its extent and whereabouts, 
and get possession of it, and such examination cannot be employed to 
obtain évidence for use on the controvertéd issue of Insolvency ; examina- 
tion for such purpose being authorized by section 3d (section 9587). 

3. Bankruptcy ^=236 — Examination before adjudication ordered only on 
showing «t unùsual condition «sf estate. 

To warrant an order under Bankruptcy Act, § 21a (Comp. St. § 9605), 
for the examination of the bankrupt before adjudication, where no re- 
ceiver has beén apiminted, the application must show some unusual situ- 
ation with référence to the estate, which makes an examination necessary 
at that time for the purpose of securlng or preserving the assets of the 
estate. 

In Bankruptcy. Involuntary pétition in bankruptcy against Law- 
rence E. Stelly ^Ueged bankrupt. On application by petitioning credi- 
tors for an order authorizing the examination of the alleged bankrupt 
as a witness. Pétition 4enied withçut préjudice. 

William H. Atwell, of .Dallas, Tex., for petitioning creditors. 
Rasbury, Stennis, Adams & Harrell, of Dallas, Tex., for alleged 
bankrupt, • ; . • 

'or other càsea see saine topic & KEY-NlJMÊER in ail Key-Numbered Digests & Indexes 
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ESTES, District Judge. An involuntary pétition in bankruptcy 
has been filed by creditors of the alleged bankrupt, and the allégations 
of insolvency hâve been denied by him after the manner provided in 
the statute. The issue of fact thus raised is to be tried, upon demand 
of the alleged bankrupt, by a jury. The case, during the October 
term of the Paris court, was continued by consent of both parties. 

The petitioning creditors, since the adjournment of court, hâve 
filed an application for an order authorizing the examination, as a 
witness, of the bankrupt. It is obviously based upon section 21a of 
the Bankruptcy L,aw (Comp. St. § 9605) ; but there are no spécial 
circumstances alleged, or any reasons set forth, showing a necessity 
for this examination prior to an adjudication in the usual way. The 
alleged bankrupt is resisting the application, upon the grounds, first, 
that the court is, under the conditions, without authority to order such 
examination; and, second, that if the court has such authority, the 
request should be refused, because it does not appear that the examina- 
tion is for the purpose of securing or preserving assets belonging 

to the ÉSt3.tG 

[1] The Case of Cameron, 231 U. S. 710, 34 Sup. Ct. 244, 58 
L. Ed. 448, holds, it seems to me, that the court has authority to issue 
such order. While the facts in that case show that, before the ap- 
plication was made, a receiver had been appointed to take posses- 
sion of the property, yet the basis of the décision was the fact that the 
property of the alleged bankrupt had been put in custodia legis by the 
filing of the pétition in bankruptcy, with a view to its ultimate dis- 
tribution among creditors. 

The argument contained in the case of Fleischer (D. C.) 151 Fed. 
81, referred to with approval in the Cameron opinion as illustrating 
the importance of examinations like this, would apply just as aptly to 
cases where the effort is to hâve the examination before adjudication, 
as afterward; and in the case of Rawlins v. Hall Co., 217 Fed. 884, 
133 C. C. A. 596, the Circuit Court of Appeals of this circuit, refer- 
ring to the Cameron Case, said: 

"Whlle the décision may not be broad enougli to extend to an Involuntary 
bankruptcy, and one in wliich there is no receivership, the reasoning of the 
court would indieate that the bankrupt court had authority to make such an 
order in an involuntary case in which no receiver had been appointed." 

Then, too, I think that section 21a of the Bankruptcy Act itself, 
when considered with subdivision (9) of section 7 (Comp. St. § 9591), 
necessarily grants the authority in question, and, in addition, that 
the gênerai equity powers with which bankruptcy courts are invested 
make it within the province of the court to authorize such procédure. 
U. S. V. Liberman (C. C.) 176 Fed. 162. 

[2] But it is also clear that the purpose in permitting an examina- 
tion of this sort is to "show the condition of the estate, to enable the 
court to discover its extent and whereabouts, and to get into posses- 
sion of it, in order that the rights of creditors may be preserved." 
It cannot be employed to obtain évidence for use on the issue of in- 
solvency. "It would be a perversion of the purpose of section 21a 
to exercise the power it confers to obtain évidence for use on the trial 
209 F.— 64 
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of the issue of solvency or insolvency." Abbott v. Wauchula Co., 229 
Fed. 680,' 144 C. C. A. 91. Section 3d of the BankruptCy Act (Comp. 
St. § 9587) relates to an examination of the bankrupt for such pur- 
poses, and in the Case of Rawlins,- supra, the court said : 

"The bahkrupt court should not peniilt the examiniition providpd for by 
section 21a to be perverted from the purpose it is intended to accompUsh, viz. 
the recoYery of. assets of the ostate for distribution, to that of aiding the pe- 
titloning creditors in , pstabllshing thelr case for adjudication. It can only 
happen in rare instances that an examination under section 21a can be useful 
before adjudication, and in the absence of a recel ver ship, for the purpose of 
ïecovering assets, since in' that situation there would be no officer of the 
banlcrupt court authorized to seize the assets, when discovered." 

[3] So I think it should appear from the application, or from évi- 
dence in support of it, that some extraordinary condition exists with 
référence to the assets of this estate which makes it necessary for an 
examination to be made at this time. The alleged bankrupt has thé 
right to hâve the issue of insolvency tried by a jury, and it would 
be improper to use the authority of the court to requite liim td 
submit to an investigation and analysis of his afïairs prior to'the 
détermination of that issue, unless an unusual condition is shown. 
Using the language employed in the Rawlins Case : 

"We are not prepared to say that there miglit not be a case when the 
utility of such an examination for the purpose intended, even in the absence 
of a receivership, might not be shown." 

But the parties applying for such should allège and show that such 
an examination is necessary to the rights of the parties interested. 

The pétition is denied, without préjudice to the right of the petition- 
ing creditors to renew same at any time when it raay appear that the 
protection of their interests requires such proceeding. ; 



KETTERER v. LEDERER, Internai Revenue CoUeotor. 

(District Court, B. D.Pennsylvania. NovembeK 13; 1920.): 

No; 2071.;.,^ ■ \ , .' .' -^ .''' ■ 

1. Constitùtibnal law <S=>45— ^Courts carinot déclare tax on ùnlavVftil liquor 
dçalçr was punishment. 

Thé courts cannot déclaré that the provision of the Volstead Act 
direéting the assessment, levy, and collection of an excise tax as a tâx 
upon those engaged in the occupation or business of dealing in Intoxicat^ 
. , Ing liquprs, which is made unlawful by the act, was not in fact a ta;s, but 
was a punishment for the unlawful act, so that its collection yioîated 
the due tirocess of law provision of'the Çonstitutioh. 
3. Constitutional law "S^SS— Purpose or effect of le^slation within congres^ 
sibnàl pOwers does not'ihake it uncoBistitutional. ' <- 

Where the enactment of a statute was within the powers grauted tb 
Congresg, the fact that its purppse or effect was to accomplish some Tesul-t 
which Congress could not directly accomplish, does not invalidate ihe 
act, sô that the tax on liquor dealers levied by the Volstead Act is not 
uaeonstitutional, though intended to aid in enforcing' prohibition.^! — 

®=oFor other cases see same toplc & KBy-NirMBER in ail Key-Numbéred Digests & In'dexes 



taSTTEKÉR V. LEDEBES 1011 

<Ï«»F.) 

In Equity. Suit by Frederick Kctterer against Ephmm Ivederer, 
CoUector of Internai Revenue. Motion for temporary injunction 
denied, and bill dismissed for want of equity. 

Lincoln L. Eyre and J. Washington Logue, both of Phildelphia, Pa., 
for plaintiff.. 

Webster S,, Achey, Asst. U, S. Atty., and Chas. D. McAvoy, U. S. 
Atty., both of Philadelphia, Pa., for défendant. 

OIGKINSON, District Judge.., This cause has already been con- 
sidered.uponthe motion for a .preliminary injunction ,(269 Fed. 153), 
and a conclusion reached, which is décisive of the whole controver- 
sy betvveen the parties, sq far as çoncerns this court. There are, howr 
ever, of record two features of the case of which no, formai disposi- 
tion has thus far been made. Qne is that a restraining order was is- 
sued pending the disposition. of the motion for a prejiminary injunc- 
tion. This prder should be vacated. , , 

It appears that tliere is also a pending niotionto, dismiss the bill of 
conripiaint, , No answer has been filed to the h'ûl; but counsel hâve 
stipulated tha.ljitbe motion may be disposed, of by the court upon the 
averments of the bill, interpretedr.to meap, that fche , collector, acting 
upon the authority which the défendant asserts is vested in him by 
the acts of Congress in question, had iji due form levied and; assessed 
a tax, notice pf the levy and assessment of which is set forth in the 
bill. The motion to dismiss, therefore, is a challenge of the cause of 
action set forth in the bill. 

The basis oî the cause pf action which thé, plaintiff asserts. is that 
a punishment ig being. inflicted upon him under thei.guise of the col- 
lection of ,a tax, and that this subjects hin} to the exercise. of an un- 
lawful power, and that it is none the less unlawful, althôugh sanctioned 
by: therlanguage of the Volstead Act (41 Stat. 305), because this pro- 
vision of that act is unconstitutional, in that it is prohibited by the 
"dviq process of law" provisions of the Constitution. We adhère to 
the views already expressed, which may be summarized as f ollows : 

[1] 1. The act of Congress authorized and directed the défendant 
to make the assessment against the plaintiff, which was made upon 
tl;ie finding o.f facts as made. Congress has called this a tax, and 
directed it to be assessed and collected as such. If Congress had the 
power to impose this tax, it had the power to déclare the occasion for 
the levy of the tax, and the mode of levy, and upon what, fact condi- 
tions it should be levied. The bill of complaint calls upon us to make 
the finding that what Congress has solemnly declared it authorized to 
be done was not what it authorized to be done but something entirely 
différent. In other and plain words, that althôugh Congress declared it 
was levying and collecting a tax, it was in fact not levying a tax, but 
punishing the one who was called a taxpayer for an act which he had 
committed and which Congress had pronounced to be criminal. We 
décline to make this finding. 

[2] 2. We are unable to grasp the thought intended to be conveyed 
by the phrase of unconstitutionality other than the thought of the 
power of Congress to do one thing under the guise of doing another. 
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If this is the thought, it does not involve any constitutional doctrine 
in the American sensé. It is really no more than a criticism of législa- 
tion in the resJDect that it does violence to sound principles of législa- 
tion. A législative act, which is inténded to déclare and enforce a 
police régulation under the guise of levying a tax, may be open to this 
criticism; but if the Législature possesses the power to levy a tax, 
and does levy it, the fact that èither the resuit or the motive of the 
législation is to regulate, or indéed to prohibit some trade or occupation, 
does not in itself render the act unconstitutional. If there is a consti- 
tutional prohibition of the législative power to do something, and the 
Législature does the prohibited thing, seeking to usurp the power by 
calling the thing which it does by a false name, the doctrine of consti- 
tutionality may be invoked and applied. For illustration, it may be 
admitted that Congress is without power to enact a police régulation 
prohibiting promiscuous dealing in narcotic drugs. The Harrison 
Drug Act (Comp. St. §§ 6287g-6287q) ha& had the effect which a police 
régulation directed against the traffic in such drugs would hâve had, 
and the assertion of the fact that it was inténded to hâve this effect, 
and that such was the motive for its passage, might not be denied, and 
yet this would not be an admission of its unconstitutioiiality. 

The Fifth Amendment to the Constitution of the United States dé- 
clares that no man shall "be deprived [among other things] of property 
without due process of law" ; but yet a man's property may be seized 
to enforce the payment of a tax. This, it seems to us, makes it clear 
that the thought of the unconstitutionality of the Volstead Act is em- 
braced in the other thought that Congress, when it said it was levying 
a tax, was not in fact levying a tax, which it had the power to do, but 
was taking from this plaintiff his property under the false pretense of 
coUecting a tax. This finding of false pretense is the finding which 
we refuse to make. 

In order to give definiteness of date to the decree now made, ail 
orders and decrees heretof ore made are vacated, and counsel hâve leave 
to submit a decree or decrees refusing the motion for preliminàry 
injunction, and a decree dismissing the plaintiff 's biU of complaint for 
want of equity, and this upon the ground that the acts of the défendant 
in levying and collecting the tax, the collection of which is asked to be 
enjoined, are lawful acts, which he is authorizéd to do by the several 
acts of Congress, including the Volstead Act, directing the assessment, 
levy, and collection of excise tax from those engaged in the occupation 
or business of dealing in intoxicating liquors. 
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TOPHAM V. TOPHAM et al. 

(Court of Appeals of District of Columbla. Submitted October 13, 1920. 
Decided January 3, 1921.) 

No. 3374. 

1. Divorce "5=129(1) — Suspiciou of adultery not sufflcient proof. 

Proof to sustain the charge of adultery agaliist the wife must be elear 
and satlsfactory ; strong suspicion or clrcumstance of suspicion not 
being sufflcient. 

2. Divorce "©=129(16) — ^Evidence lield insufflcient to show wife's a<îultery. 

In a suit for divorce, évidence of improper acts wlth a man not her 
husbaud held insufficlçnt to establish adultery by the wlfe, though 
tending to create a strong suspicion thereof. 

3. Divorce <S=229 — ^Evidence held to show wife not entitled to further ali- 

mony. 

Where the wife's adultery was not sufficiently establlshed to entltle 
the husband to the divorce, but it was shown she had been guilty of In- 
discrétions wlth another man and that she left her husband, though he 
offered to overlook her conduct, held, the husband was entitled to be 
relieved from further payments of allmony under a prior order of the 
court. 

Van Orsdel, Associate Justice, dlssenting. 

Appeal from the Suprême Court of the District of Columbia. 
Suit for divorce by Richard C. Topham against Anna R. Topham 
and another. Decree for défendants, and plaintiff appeals. Affirmed. 
See, also, 265 Fed. 458, 49 App. D. C. 308. 

C. H. Merillat, of Washington, D. C, for appellant. 
Edward Stafïord, of Washington, D. C, for appellees. 

ROBB, Associate Justice. This is a suit for divorce and the cus- 
tody of an infant child, in which appellant, Richard C. Topham, 
charges his wife, Anna R. Topham, with adultery, naming défendant 
Whalen as co-respondent. When appellant, plaintiff below, submitted 
his évidence, the court, on motion of défendants, entered a decree dis- 
missing the bill. From that decree this appeal was prosecuted. 

It appears that plaintiff, at the time the difficulty arose, was em- 
ployed in a clérical capacity, at the office of the Evening Star. On 
the evening of March 26, 1918, plaintiff told his wife that he would be 
downtown late. The wife replied that she intended to go to a dance 
which the Eastern Star was conducting for the entertainment of the 
soldiers. She said she had arranged with the people on the floor above 
to take care of the baby. The apartment occupied by the Tophams was 
the first floor above the basement. The owner occupied the basement, 
and the second floor was occupied by a tenant family. The entrance 
to the apartment was from the street by a fiight of steps leading into 
a public hallway. Folding doors opened from the hallway into the 
front room. The hall extended back, opening into the bedroom, which 
was separated from the front room Ijy curtains or portières, and back 
of the bedroom was a kitchen and bathroom. 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



1014 269 FEDERAL REPORTER 

Plaintiff testified that on the evening in question he returned home 
before 11 o'clock, but on cross-examination he admitted that in his re- 
tum to the rule to. show cause, filed some six months earlier, he had 
fixed the hour at about 9:30. As he reached the house he noticed 
that the shades were drawn down and the folding doors leading to the 
public hall were closed, although he did not testify that either those 
doors or the door leading into the'bedroom from thé hall were lockèd, 
and it therefore is ,tO be assumed they were not. He entered the bed- 
room from the hall and was surprised to see a light burning in the 
front room, and still more surprised to see his wife sitting acrop^ the 
lap of a man in a soldier's uniform, with one arm around him and 
kissing his ear. Plaintiff got his Savage automatic gun and entered the 
front room as his wife was getting up from the soldier's lap, whereup- 
on he fired at' the floor.' The cap exploded, but the gun hung fire. 
His wife jumped betweer; him and the soldier "and criediHot to shoot." 
The baby was asleep in the bedroom, and the bed there was notdis- 
ordered, nor did he obsêi-ve anything disordered about the couch in the 
front room. His wife had on an evening dress and "the waist part 
at the bosom was crushed like," and he thought the skirt "did not 
hang as a skirt should." "When his wife jumped up they had some 
words, and she said that the soldier was Harry Hurley, was her 
cousin, and was about to go to the front. ^ * *, He had never 
had tha least suspicion of his wifç", prior to that'night. He did not 
deny, under cross-examination, that he bçid offered the soldier a cigar, 
although he did testify thathe had no recollection of offering him one. 
Plaintiff took the baby and went to his father's house, a block or so 
away, where hé spent the night. He ascertained the next morning that 
his wife had no cousin by the name of Hurley, and she then admitted 
she had deceived him and that the man's real name was Harry Whalen. 
On the day following he went to the apartment, where he found 
his wifë "packing up things." For the sake of the child he offered to 
forget and forgiye what had occurred, but his wife feplied that she 
was through with him. In the présence of his father and mother he 
then asjced his wife' if she was leaving her home, and she replied, 
"Yes." 

While other persons in the house testified that she had been attend- 
ing dances with Whalen, they did not testify to any circumstances 
from which an inference of adultery. could be drawn, and anothér 
witness who had seen them at dances admitted on cross-examination 
that she had never seen them come or go together. ' 

[1] Twenty-six years ago this court, in Glennan v. Glennan, 3 App. 
D. C. 333, a similar case, said : . 

, "In order to sustain a charge wbich not ouly brings lastlng sliame and 
disgrâce to the wife, but also tp lïçr innocent cliildren, the proof must be 
clear -and satisfactory.' Stroug sîispicion, ot circumstances of suspicion, are 
not sUfficient." 

The fule then énunciated lias been the guide of the trial court and 
alluded to as the settled policy of this court. Krous v. Krous,'41 App. 
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D. C. 200; McKitrickv. McKitrick (Nov. 1919) 49 App, D. C. 109, 
261 Fed. 451. . . 

[2, 3] While thé évidence in the présent case sb.o)vs,that the wife was 
indiscreet and not sufficiently mindful of hér position as a married 
woman, it goes ho farther, in our view, than to create "strong suspi- 
cion or circumstariceS of suspicion," and therefore f ails to sustain 
the burden imposed by the rule adhered to in this court. Even though 
adultery has not been established, however, the évidence does dis- 
close such an utter lack of; appréciation by the appellee of the duties 
and responsibilities of a wife and mother that we think her husband 
should be relieved from any further payments of alimony under the 
prior order of this court, and that order accordingly is set aside. 

The decree is affirmed, with çosts. 

Affirmed. 

VAN ORSDEL,, Associate Justice, Hissents. 



HEALD et al. v. DISTRICT OF COLUMBIA. 

(Court of Appeals of District of Columbia. Sul)initted June 5, 1920. Declded 

January 3, 1921.) 

No. 3307. 

1. Constitutional law '®='43^-Thai: act was invalid, as toxing foreign securi- 
tics, caraiot be urged by owner of doincstic securities. 

In an action for the repayment of a tax levied and collected under Dis- 
trict of Columbia Appropriation Act March 3, 1917, 5 9, on property, 
located witljin tlie District, whère pialntiffs were résidents of the District, 
plaintifïs cannot raise the objection that that act Imposes a slmilar tax on 
property outside the District, which is unconstltutlonal, sintfe it does not 
follow that, If the act were unconstltutlonal in that respect, It would be 
void as to persons and property clearly subject to taxation. 

Z. Constitutional law <3=>42 — Contention that tax exemption was too indeflnit« 
caiRnot be raised by those not daiming under it. 

The objection that District of Columbia Appropriation Act March 3, 
1917, § 9, levying a tax was unconstltutlonal, because the exemption, there- 
in of certain stocks was too Indeflnite for Intelligent application, cannot be 
raised by plalntiiïs,. wKo alleged no fact that would brlng the shares of 
stocli held by them wlthin^ the exemption. 

Appeal from the Suprême Court of the District of Columbia. 
, Action by John Ç. Heald and others, ^committee of the per§pn and 
estate of Eugène Peters, against the District, of Columbia, for the re- 
payment of a tax. From a judgment susiftining a demurrer to tlie 
déclaration, plaintiffs appeal. Affirmed. 

A. S. Worthingtou and Vernon E. West, both of Washington, D. 
C, for appellants. 

Conrad H. Syme and F. H. Stephens, both of Washington^ D. C, for 
the District of Columbia. 

^saPor other cases see samc toplc & KBY-NUMBER In ail Key-Numbered Dlgesta £ Indexes 
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ROBB, AssoGÎate Justice. Appeal from a judgment in the Suprême 
Court o£ the District sustaining a demurrer to the déclaration, in 
which the plaintifFs, appellants hère, résidents of the District, sought 
the repayment of a tax levied on certain intangible personal property 
held by them as committee of the person and estate of Eugène Peters, 
also a résident of the District; the contention of plaintiffs being: (a) 
That the act under which thé tax was levied is unconstitutional and 
wholly void; and (b) that the question whether the stocks, held by them 
in the several corporations named in their return to the District as- 
sessors, are taxable, can only be determined at a trial of the case. 

Section 9 of the District of Columbia Appropriation Act of March 
3, 1917, 39 Stat. 1004, 1046, amends section 6 of the District Appro- 
priation Act of July 1, 1902, 32 Stat. 590, 617, by adding, after para- 
graph 2, the f ollowing provisions : 

"ïhe moneys and crédits, including moneys loaued and invcsted, bonds 
and sliares of stock (except the stock of banks and other corporations within 
the District of Columbia the taxation of which banks and corporations is 
lierein provided for) of any person, firm, association, or corporation résident 
or engaged in business within said District shall be sclieduled and appraised 
in the manner provided by paragraph one of said section six for listing and 
appraisal of tangible personal property and assessed at their fair cash value, 
and as taxes on said moneys and crédits there shall be paid to tlie tax col- 
lecter of said District three-tenths of one per centum of the value thereof." 

Then follows an exemption of certain deposits of individuals not in 
excess of $500 in banks, trust companies or building associations. A 
further provision exempts bank notes or notes discounted by any bank 
or banking institution, savings institution or trust company, savings 
institutions having no capital stock, building associations, firms, relief 
associations, secret and bénéficiai societies, labor unions, labor union 
relief associations, bénéficiai organizations paying sick or death bene- 
fits from funds received from volufttary contributions or assessments, 
and life or fire insurance companies having no capital stock. It is 
then provided that the tax shall not apply — 

"to the shares of stock of business companies wliich by reason of or In addi- 
tion to incorporation receive no spécial franchise or privilège, but ail such cor- 
porations shall be rated, assessed) and taxed as Individuals conducting busi- 
ness In similar Unes are rated, assessed, and taxed." 

[ 1 ] Appellants hase their contention that the act is unconstitutional 
upon the ground, first, that it provides for the taxation of property 
situated outside the district ; and, second, that the exemption list quoted 
is incapable of intelligent définition. While it appears, from appel- 
lants' brief, that the District authorities hâve construed the act as 
only authorizing the taxation of property within the District, thus fol- 
lowing an established prrnciple of construction (Employers' Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297; Pétri v. Com- 
mercikl Bank, 142 U. S. 644, 12 Sup. Ct. 325, 35 L. Ed. 1144), our 
first inquiry properly is whether appellants hâve brought themselves 
within the class as to which the act, if given one interprétation, is void. 
They are résidents of the District and the property taxed is within thé 
District, and hence clearly subject to the provisions of this law. 
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Should it ultimately be determined that Congress, disregarding the au- 
thoritative rulings of the Suprême Court of the United States, in- 
tended in this act to tax hère property located elsewhere, it by no 
means would follow that as to persons and property clearly subject to 
taxation hère the act would be void. El Paso v. Gutierrez, 215 U. S. 
87, 30 Sup. Ct. 21, 54 L. Ed. 106. Therefore the failure of appe- 
lants to bring themselves within the class as to which, under their con- 
tention, the act is void, deprives them of the right to maintain this 
suit. We shall do no more than cite the cases which, in our view, 
sustain our position. Plymouth Coal Co. v. Pennsylvania, 232 U. S. 
544, 545, 34 Sup. Ct. 359, 58 L. Ed. 713 ; Jeffery Mfg. Co. v. Blagg, 
235 U. S. 571, 576, 35 Sup. Ct. 167, 59 h. Ed. 364; Arkadelphia Mill. 
Co. V. St. L. S. W. Ry. Co., 249 U. S. 134, 149, 39 Sup. Ct. 237, 63 h. 
Ed. 517. 

[2] Appellants hâve alleged no facts that would bring the shares 
of stock held by them within the exception relative to stock of business 
companies, which by reason of or in addition to incorporation receive 
no spécial franchise or privilège, and we therefore do not discuss that 
phase of the case. 

The judgment must be afifirmed, with costs. 

Affirmed. 
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FITTS X. DAVIS. 

(Court qf Aïipeals of District of OoliliaWa. Submitted October t, 1920. Deeid- 
. ' ed January 3, 1921.) 

'' '.'. , ■ No. 3347. 

Libel and sl9Ji4er <S=>19 — Statemetit plaintiff cast "aspersions" on another 
held not actionaWe; "reflecting." 

, : In the minutes of a p'ârish meeting, a statement that another spoke in 
îiçfeiise of a former piaitor as related to certain aspersions, cast uponhim 
by plaintifC, who imraediately disclàiméd any intentloil ; of reflecting upon 
the pastori the ■w;ord "aspersions," which may mean the maklng of caluin- 
nious report or mày mean notbing inore than cfiticism or' censure, in 
-View of its use In the same sentence With the word "reflecting," which 
conHotes censure only, must be given its latter meaning.; so that a 
déclaration for libel, charging that the writer of the minutes thereby 
accused plaintifE of cirçulating slander,ous reports ■ against the pastor, 
etateidnocau^eof action. . 

[Ed. Note.— ï^or other, définitions, see Words and Phrases, Reflect.I 

Appeai from thé Suprême Court of the District of Columbia. 

Action for Hbel by Charles W. . Fitts against Charles P. Davis. 
From a judgment sustaining a demurrer to the dédaration, plaintifï 
appeals. Affirmed. 

H. S. Barger, of Washington, D. C, for appellant. 
J. H. Ralston, of Washington, D. C, for appellee. 

ROBB, Associate Justice. Appeal from a judgment in the Suprême 
Court of the District in a libel suit, sustaining a demurrer to the 
déclaration. 

The déclaration, after setting forth that plaintiff, appellant hère, 
is a member of the bar of the District and a member in good stand- 
ing of the parish of the Murray Universalist Society of this city, avers 
that the défendant, appellee hère, composed and published a libel in 
the following words : 

"Rising to a question of Personal privilège, Mrs. Ij. G. Powers spoke in dé- 
fense of Dr. Van Schaick as related to certain aspersions cast upon him by Mr. 
Fitts, who in reply disclaimed any Intention of reflecting upon Dr. Van 
Schaick." 

It then is averred that thèse words were — 

"a part of the certain minutes by him [défendant] made and prepared of a 
certain meeting of the mcmbers of said parish held on, to wit, the'SOth day of 
April, A. D. 1919, and reported and caused the same to be spread upon, and 
made a part of, the pursuant minutes of the said meeting of said parish. 

* » * " 

It is further averred that défendant intended, by the words quoted, 
to charge plaintifif at this parish meeting with having publicly cast vm- 
lawful and slanderous aspersions upon Dr. Van Schaick, a former 
pastor of the parish, and that the resuit was to "create the impression 
in the minds of great numbers of persons, who hâve read and heard 
the same read from the said minutes of said parish, that the plaintiff 

^=»Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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is guilty of having cast improper, unlawful, and slanderous aspersions 
upon the said John Van Schaick" ; that défendant knew thèse words 
to he untrue, and that the plaintiff was injured thereby. 

It is apparent from the avemients of the déclaration that at a 
meeting of this parish society plaintiff indulged in remarks concerning 
a former pastor of the parish, and that Mrs. Power», presumably a 
member of the society, construing thèse remarks as a criticism of the 
former pastor, "spoke in défense of" him. Whereupon plaintiff "in 
reply disclaimed any intention of reflecting upon Dr. Van Schaick." 
While there is no direct averment that défendant was the secretary of 
the society, it is clear from the déclaration that he must hâve been act- 
ing in that capacity, for no mère intefloper would hâve had authority 
to keep the "minutes" of the meeting. That the words quoted formed 
a part of the officiai minutes of the society appears from subséquent 
averments of the déclaration, wherein is stated the effect upon persons 
"who hâve read and heard the same read from the said minutes of said 
parish." 

It now is insisted that, because of the use of the word "aspersions," 
in making up the minutes of the meeting, défendant intended to charge 
plaintiff with having slandered the former pastor. We think this a 
tempest in a teapot. The former pastor is not complaining, and the 
minutes themselves crédit the plaintiff with an immédiate disclaimer 
of anv intention of reflecting upon him. While "aspersions" may 
mean the making of a calumnious report, the word may imply nothing 
more than criticism or censure. In view of the context, it is ap- 
parent to us that the word was hère nsed in the latter sensé. That de- 
fendant used the word in the sensé of mère criticism is apparent from 
his subseauent use of the word "reflecting" in the same sentence. "Re- 
flecting," as so used, connotes "censure," and, as the word was used 
.synonymously with "aspersions," no greater scope should be given to 
the former expression in the minutes than to the one used later. Any 
possible doubt, therefore, as to the meaning the défendant intended to 
convey by the use of the word "aspersions," was immediately removed 
by his characterization of the same language as "reflecting." The de- 
murrer, then, admits nothing more than that défendant, while acting 
secretary of the society, reported in his minutes that, after plaintiff had 
made certain criticisms of the former pastor, another member spoke 
in défense of the latter, and that plaintiff then stated that no reflec- 
tion had been intended. The averments of the déclaration présent no 
cause of action, and the judgment must be affîrmed. Galdwell v. 
Hayden, 42 App. D. C. 166. 
Afïirmed, with costs. 
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MEMORANDUM DECISIONS 



COPEMAN V. EMERSON. (Court of Appeals of District of Columbia. 
Submitted November 9, 1920. Decided Jaiuiary 3, 1921.) No. 1321. Appeal 
from the Commissioner of Patents. Interforence proceediiig between Lloyd 
G. Copeman and William F. Emerson. From a décision of the Commissioner 
of Patents, awarding priority of invention to Emerson, Copeman appeals. 
Affirmed. Milans & Milans and C. J. O'Neill, ail of Washington, D. C, for 
appellant. O. W. Fairbank, of New York City, for appellee. 

PHR OURIAM. This appeal is from the décision of the Commissioner 
of Patents awarding priority of invention to appellee. We bave examined 
the record, and find no error. The décisions of ail the tribunals below are in 
accord. No novel questions of law are presented. We find it unnecessary, 
therefore, to enter into a review of the facts, which are carefully considered 
in the opinions below. The décision is affirmed. Affirmed. 



In re KUHN. (Court of Appeals of District of Columbia. Submitted 
November 15, 1920. Decided January 3, 1921.) No. 1334. Appeal from the 
Commissioner of Patents. In the matter of the application of Harry A. Kuhn 
for a patent. From a décision of the Commissioner of Patents, rcfusing six 
claims, the applicant appeals. Affirmed. R. D. Totten, of Pittsburgh, I>a., for 
appellant. T. A. Hostetler, of Washington, D. C, for Commissioner of 
Patents. 

ROBB, Associate Justice. Appeal from a décision of the Commissioner 
of Patents, refusing six claims for a patent on a machine for miuiug coal; 
the ground of the décision being that no patentable advance bas been made 
over the prior art. We hâve carefully considered the points made in ap- 
pellant's brief, as elucidated by his argument at the hearing of the case, and, 
being convineed that the décision of the Patent Office tribunals waa light, 
we affirm it upon the grounds stated by them. Affirmed. 



In re MURIÎAÏ. (Court of Appeals of Districu of Columbia. Submitted 
November, 10, 1920. Decided December 6, 1920.) No. 1332. Appeal from 
the Commissioner of Patents. Application by C. Edward Murray, Jr., for a 
patent for improverhents in the construction of rubber tires. From a déci- 
sion of the Commissioner of Patents, rejecting the application for lack of 
novelty, the applicant appeals. Affirmed. Alfred M. Houghton, of Washing- 
ton, D. 0. (D. V. Mahoney, of Oakland, Cal-, on the brief), for appellant. 
TA. Hostetler, of Washington, D. C, for Commissioner of Patents. 

PER ÇURIAM. Appellant appeals from the décision of the Commissioner 
of Patents, denying him a patent for certain improvements in the con- 
struction of rubber tires. . We.ragree with the unanimous opinions of the 
tribunals below in holding that nothing patentable is disclosed over the 
prior art. The décision of the Commissioner of Patents is affirmed, and 
the clerk is directed to certify thèse proceedings as by law required. Afflrmed. 



In re SCHWEINERT et al. (Court of Appeals of District of Columbia, 
Submitted November 8, 1920. Decided January 3, 1921.) No. 1323. Appeal 
from the Commissioner of Patents. In the matter of the application of 
Maximllian Charles Schweinert and another for the patent of a tire valve. 
From a décision of the Commissioner of Patents, refusing to grant the 
patent, applicants appeal. Affirmed. E. V. Myers and G. R. Thompson, both 
of New ïork City, and Milans & Milans, of Washington, D. C, for ap- 
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pellants. T. A. Hostetler, of Washington, D. C, for Commlssloner of 
Patents. 

PER CURIAM. Appeal from the refusai of the Commissioner of Patents 
to grant a patent for a tire valve. We agrée with the Commissioner that 
the applicant hns made no patentable advance over the prier art. The dé- 
cision is afflrmed. Affirmed. 



ANDKESON, Internai Revenue Collector, v. NEW YORK IJFE INS. CO.» 
(Circuit Court of Appeals, Second Circuit. December 20, 1920.) No. 148 
In Error to the District Court of the United States for the Southern Dis- 
trict of New York. Action by the New York Life Insurance Company agalnst 
Charles W. Anderson, Collector of Internai Revenue, to recover an exciso 
tax paid under protest. The case was trled on an agreed statement of 
facts, resultlng in judgment for plaintiCf, and défendant briugs error. 
Affirmed. See, also, 257 Fed. 576; 202 Fed. 215; 203 Fed. 527. Addison S. 
Pratt, Sp. Àsst. U. S. Atty., of New York City, for plaintiff In error. James 
H. McIntosh, of New York City, for défendant in error. Eefore WABD, 
KOGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Judgment affirmed in open court. 



BARNHART et al. v. BARNHART. (Circuit Court of Appeals, Sixth 
Circuit. January 14, 1921.) No. 3456. Appeal from the District Court of 
the United States for the Western Division of the Northern District of 
Ohio; John M. Killits, Judge. Interpleader between Carrie F. Barnhart 
and Orville F. Barnhart and others to détermine the right to the proceeds 
of an Insurance policy. Decree awarding the proceeds to Carrie F. Barnhart, 
and Orville F. Barnhart and others appeal. Affirmed. Fred L. Carhart, 
of Marlon, Ohio (Carhart & Warner, of Marion, Ohio, on the brief), for 
appellants. Thomas L. Gifford, of Toledo, Ohio, for appellee. 

PER CURIAM. An Insurance benefit certificate which had been payable 
to appellee as beneflciary, was transferred by the assured, so as to make the 
appellants beneflciaries. Upon the assured's death, the money was paid 
Into court, and the old and the new beneflciaries were caused to Interplead. 
The court below set aside the transfer, upon the ground that the insured 
was mentally incompétent and was unduly influenced. Appellants now 
insist that the burden of proof rested strongly on appellee and was not 
met; but, quite regardless of the burden of proof, the record créâtes no 
Buch belief of error by the trial court, who gaw and heard many of tlie 
wltnesses, as will justify a reversai. The decree is affirmed. 



BERWIND-WHITE COAL MINING CO. v. PBNNSYLVANIA R. CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1920.) No. 43. 
Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. Libel by the Berwind-White Coal Mining Company 
against the Pennsylvania Railroad Company. Decree for respondent, and 
libelant appeals. Affirmed. Macklin, Brown, Purdy & Van Wyck, of New 
York City (P. M. Brown, of New York City, of counsel), for appellant. 
Burllnghani, Veeder, Masten & Fearey, of New York City (C. I. Clark and 
Frederick Pennel, both of New York City, of counsel), for appellee. Before 
WARD, BOGERS and HOUGH, Circuit Judges. 

PEE CURIAM. Decree affirmed. 



BONNIE-B Co., Inc., v. GIGUET et al. (Circuit Court of Appeals, Second 
Circuit. November 10, 1920.) No. 57. Appeal from the District Court of the 
United States for the Southern District of New York. Suit In equity by 
Bonnle-B Company, Incorporated, against Julien Giguet and the F., W. 
Woolworth Company. Decree for défendants, and plaintiff appeals. , Affirm- 

•Certlorarl granted 2B4 U. S. —, 41 Sup. Ct «9, 65 L. Ed. — . Wrlt rocalled and c«r- 
tlorarl denled 2B4 tJ. S. — , 41 Sup. Ct 63», «G U Ed. 
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éd. Foi- opinions below, see 269 Fed. 272, 275. Steuart & Perry, of New 
York City (J. L. Steuart and Sidney Perry, both of New York City, 
of counsel), for appellant. Rogers, Kennedy & Campbell, of New ïork City 
(D. Campbell and Martin A. Schenck, botli of New York City, of counsel), 
for appellee Giguet. Davies, Auerbach & Cornell, of New York City, for 
appellee P. W. Woolworth Co. Before WABD, HOUGH, and MANÏON, 
Circuit Judgos. 
PER CURIAM. Decree affirmed. 



The BROOKLYN. (Circuit Court of Appeals, Second Circuit. November 
10, 1920.) No. 8. Appeal from the District Court of the United States for 
the Eastern District of New York. Suit in admiralty by Walter Clyde 
against the ferryboat Brooklyn; the Union Ferry Company of New York & 
Brooklyn, clalmant. Decree for respondent, and libelant appeals. Afflrmed. 
Foley & Martin, of New York City ( G. V. A. McCloskey and James A. Martin, 
both of New York City, of counsel), for appellant. Macklin, Brown, Purdy 
& Van Wyck, of New York City (P. M. Brown, of New York City, of coun- 
sel), for appellee. Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree atBrmed. 



COMMERCIAL PACIFIC CABLE CO. v. PHILIPPINE NAT. BANK. 
(Circuit Court of Appeals, Second Circuit. December 8, 1920.) No. 34. 
Appeal from the District Court o^" the United States for the Southern Dis- 
trict of New York. Bill by the Commercial Pacific Cable Company against the 
Philippine National Bank. From a decree grantlng an injunction (263 Fed. 
218), défendant appeals. Affirmed. Giffin & Hannon, of New York City (N. F. 
Griffln and John W. Hannon, both of New York City, of counsel), for ap- 
pellant. William W. Cook, of New York City (C. E. Hughes, of New York 
City, of counsel), for appellee. C. Marvin, of Washington, D. C, and Fred- 
erick M. Brown, of New York City, for the War Department, amici curise. 
Before WARD, HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Thls is an appeal from a decree of Judge Mayer granting 
an injunction. 263 Fed. 218. In thls court counsel for the government of 
the Philippine Islands and for the Bureau of Insular Affaira were heard as 
amici curise. The decree appealed from concerns only the privilèges granted 
to the government under the Post Road Act in respect to rates and priority 
of transmission. It does not consider the right of the Bureau of Insular 
Affairs to transmit in the government code any cablegrams between the bank 
and the Governor General of the Philippine Islands, if it thinks it désirable 
to do so because of their governmental character, but at the ordinary rates 
and without priority. The decree is affirmed. 

MANTON, Circuit Judge, concurs in resuit. 



HASTORF V. LEONHARD MICHAEL BREWING CO. (Circuit Court 
of Appeals, Second Circuit. November 10, 1920.) No. 20. Appeal from the 
District Court of the United States for the Eastern District of New York. 
Suit in admiralty by Albert H. Hastorf against the Leonhard Michael 
Breviring Company. Decree for respondent, and libelant appeals. Affirmed. 
For opinion below, see 248 Fed. 835. Foley & Martin, of New York City 
(G. V. A. McCloskey and James A. Martin, both of New York City, of 
counsel), for appellant. Macklin, Brown, Purdy & Van Wyck, of New York 
City (P. M. Brown, of New York City, of counsel), for appellee. Before 
WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



HINES, Dlrector General of Railroads, et al. v. VISCOSE CO. (Circuit 
Court of Appeals, Third Circuit. January 20, 1921.) No. 2579. Appeal 
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from the District Court of the United States for the Eastern District of 
Pennsylvaiiia ; Tiiompson, Jndge. Suit for injunction by the Viscose Com- 
pany agalnst Wallter D. Hines, Director General of Railroads, and otliers. 
Decree for complainant, and défendants appeal. Reversed, in conformity to 
answer by the Suprême Court to certified question wliether the District 
Court had jurisdiction, which question the Suprême Court answered in 

the négative. 254 U. S. , 41 Sup. Ct. 151, 65 L. Ed. . See, also, 263 

Fed. 726. Charles Myers, F. Markoe Rivinus, Henry Wolf Bikle, and 
Théodore W. Reath, ail of Philadelphia, Pa. (John Hampton Barnes, of 
Philadelphia, Pa., of counsel), for appellants. Harold Sliertz, of Philadel- 
phia, Pa., for appellee. Before BUFFIN6T0N, WOOLLEÏ, and HAIGHT, 
Circuit Judges. 

PER CURIAM. The Viscose Company filed in the District Court a bill 
of complaint against Walker D. Hines, Director General of Railroads, L. W. 
Baldwin, Régional Director, and certain carriers, reciting the act of the 
Director General of Railroads in supplementing and amending a certain 
freight classification, and praying (1) that they be enjoined from putting 
into effect and enforcing the provisions of the same, being Supplément No. 
2 to Consolidated Freight Classification No. 1, designed to cancel the 
existing classification of artificial silk as a commodity of freight; (2) that 
they, the carrier défendants, be enjoined from refusing to accept from the 
Viscose Company artificial or fibre silk for transportation under classifica- 
tions whlch existed prlor to the effective date of said Supplément No. 2, or 
under such other classification as may be put into effect thereaf ter ; and 
(3) that the défendants be enjoined from amending rule 3 of the said classi- 
fication that artificial or fibre silk shall no longer be acceptable for trans- 
portation by said défendant carriers as freight. The court issued a pre- 
liminary injunction as asked by the first and second prayers of the bill, 
and, on final hearing, made the same perpétuai. The défendants appealed. 
In order to be gulded to a proper décision of the controversy appearlng 
from the record, this court certified to the Suprême Court of the United 
States, under section 239 of the Judicial Code (Comp. St. § 1216), the fol- 
lowing question or proposition of law : Did the District Court hâve juris- 
diction to décide the matter raised by the complainant's bill and tbereupon 
to annul the said action of the Director General of Railroads and enjoin the 

carriers from complying therewith? The Suprême Court (254 U. S. , 41 

Sup Ct. 151, 65 L. Ed. ) has ansvv'ered the question in the négative. 

Therefore we direct that the decree below be reversed. 



In re TRACHMAN. (Circuit Court of Appeals, Second Circuit. Decem- 
ber 15, 1920.) No. 51. Pétition to Revise Order of the District Court of the 
United States for the Southern District of New ïork. In the matter ot 
Samuel Trachmand and others, copartners, etc., alleged bankrupts. Pétition 
by Edward J. Ryan to revise an order of the District Court. Afiirmed. 
Campbell, Plaherty, Turner & Strouse, of New York City (Ij. Goldstone 
and Louis H. Strouse, both of New York City, of counsel), for petitioners. 
Rosenthal & Heermance, of New York City (Stephen Brooks Rosenthal, 
Olayton J. Heermance, and O. K. Allen, ail of New York City, of counsel), 
for alleged bankrupts. Before ROGER S, HOUGH, and MANTON, Circuit 
Judges. 

PER CURIAM. Decree afflrmed. 



JfiND OF Cases in Vol. 269 



